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Index No. 451625/2020 

AFFIRMATION 

  

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  X  

 

I, Svetlana M. Eisenberg, an attorney duly admitted to practice law before the Courts of 

the State of New York, affirm under penalty of perjury pursuant to CPLR § 2106 as follows:  

1. I am a Partner at the law firm of Brewer, Attorneys & Counselors, counsel for the 

National Rifle Association of America.  

2.  I submit this Affirmation in support of the NRA's motion pursuant to 

CPLR 3104(d) for review of certain rulings, dated November 29, 2022, by the Special Master for 

Discovery pertaining to the NYAG's privilege log and production of records. 

3. Attached hereto are true and correct copies of the following documents: 

a. The NRA’s First Request for the Production of Records (Exhibit 1). 

b. The NRA Second Request for the Production of Records (Exhibit 2). 
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c. NYAG's Rule 11-b Certification and Categorical Privilege Log dated December 3, 

2021 (Exhibit 4). 

d. NYAG's rule 11-b Certification and NYAG's Categorical Privilege Log dated 

May 25, 2022 (Exhibit 5). 

e. The NRA's Motion for an order compelling the NYAG to supplement her Privilege 

Log, dated October 20, 2022 (Exhibit 6).  

f. OAG’s Opposition to the NRA’s motion, dated November 4, 2022 (Exhibit 7). 

g. Transcript of the November 14, 2022 oral argument before the Honorable O. Peter 

Sherwood (Exhibit 8). 

h. Decision of the Special Master dated November 29, 2022 (Exhibit 9).  

i. Ms. Connell’s affirmation in support of the NYAG’s motion for reconsideration of 

portions of the Special Master’s Decision dated November 29, 2022 (Exhibit 10). 

j. The NRA Opposition to OAG’s Motion for Reconsideration (Exhibit 11). 

k. Press reports regarding the Attorney General’s pre-election statements about the 

NRA (Exhibit 12).  

l. Transcript of deposition in the NRA's chapter 11 proceeding of Assistant Attorney 

General William Wang, as corporate representative of the NYAG (Exhibit 13).  

m. Special Master’s order regarding the NYAG's separate prior request to exclude 

expert testimony from trial (Exhibit 14).  

 

 

 

Dated:  New York, New York 

December 20, 2022 

         /s/ Svetlana M. Eisenberg  

        Svetlana M. Eisenberg 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 
 
PEOPLE OF THE STATE OF NEW 
YORK, BY LETITIA JAMES, 
ATTORNEY GENERAL OF THE STATE 
OF NEW YORK, 

Plaintiff, 

v. 

THE NATIONAL RIFLE ASSOCIATION 
et al., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 

 

INDEX NO. 451625/2020 

Hon. Joel M. Cohen 

 

 
NATIONAL RIFLE ASSOCIATION OF AMERICA’S FIRST REQUESTS FOR 

PRODUCTION TO PLAINTIFF PEOPLE OF THE STATE OF NEW YORK, BY 
LETITIA JAMES, ATTORNEY GENERAL OF THE STATE OF NEW YORK 

 
Pursuant to New York Civil Practice Law and Rules (“CPLR”) Section 3120, Defendant 

National Rifle Association of America (“NRA”) by and through its undersigned counsel, hereby 

demands that Plaintiff People of the State of New York, by Letitia James, Attorney General of the 

State of New York (the “Attorney General” or “You”) produce all documents specified in the 

request(s) set forth below for inspection and copying at the offices of counsel for the NRA, Brewer, 

Attorneys & Counselors, 750 Lexington Avenue, 14th Floor, New York, New York, 10022, within 

twenty (20) days after service of this Requests for Production (the “Requests” and each, a 

“Request”), or upon a shortened time if ordered by the Court. 

I. 
INSTRUCTIONS 

1. To the extent provided by the CPLR, the NRA’s Requests are intended to be 

continuing in nature. You are requested and required to supplement Your responses when 
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appropriate or necessary to make correct and complete responses to the full extent provided by 

the CPLR and/or any other applicable rules or orders of the Court. 

2. To the extent You believe that any of the following requests are vague or 

ambiguous, You are requested to notify the NRA immediately and a clarification will be 

provided. 

3. These requests are intended to include all Documents in the possession of the 

Attorney General, or subject to the Attorney General’s custody or control, whether directly or 

indirectly. A Document is deemed to be within Your possession, custody, or control if: (1) it is 

within Your actual possession, custody, or control; or (2) it is within the possession of any other 

person or entity and You have the right to obtain the Document from such person or entity, and 

You: (a) own the Document in whole or in part; (b) have a right by contract, statute, or otherwise 

to use, inspect, examine, or copy such Document on any term; or (c) as a practical matter, have 

been able to use, inspect, examine, or copy such Document when You have sought to do so. For 

the avoidance of doubt, these Requests are intended to, in addition to hard copy or paper records, 

include, but are not limited to, all Documents subject to Your control that are stored on any 

computers, tablets, and cellular devices, including Blackberries, iPhones, iPads, or other smart 

phones or devices. 

4. Unless otherwise indicated, the use in these Requests of You, Your name or the 

name of any party, individual, business organization, or other legal entity, shall specifically 

include all of that individual’s or entity’s present or former employees, officers, directors, agents, 

representatives, members, departments, sections, affiliates, subsidiaries, parents, attorneys, and 

all other persons acting on his/her or its behalf. 
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5. These Requests seek production of responsive Documents in their entirety, 

without abbreviation, deletion, or redaction. For the avoidance of doubt, each responsive email 

message or other Document should be produced with all of its respective email or other 

attachments, and each responsive email attachment should be produced with its respective parent 

email message and with all email attachments to that respective parent email message. To the 

extent that You consider an email message and its corresponding email attachment(s) to 

constitute separate Documents, the NRA requests the production of all Documents attached to 

each responsive email message, as well as all e-email messages to which a responsive Document 

is attached and all other Documents attached to said email messages. For the further avoidance of 

doubt, all responsive electronic Documents should be produced with all their corresponding 

metadata. To the extent that You consider an electronic Document’s metadata to constitute a 

separate Document, the NRA requests the production of all metadata that correspond to each 

responsive electronic Document and all electronic Documents that correspond to each responsive 

piece of metadata. 

6. In the event You interpose an objection to the Request or Requests, You should 

clearly indicate to which part or portion of the Request or Requests the objection is directed and 

provide all Documents to which objection is not made as if such part or portion were propounded 

as a separate request. 

7. In the event that You seek to withhold any Document, thing or information on the 

basis that it is properly entitled to some privilege or other limitation of discovery, You are 

instructed to supply the NRA with a privilege log satisfying Commercial Division requirements.  
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8. You are to produce the Documents as they are kept in the ordinary course of 

business, with appropriate markings or designations, so that it may be determined to what 

Request they are intended to be responsive. 

II. 
DEFINITIONS 

1. “All” and “any” shall be construed so as to bring within the scope of the Requests 

all Documents which might otherwise be construed to be outside the scope. 

2. “Attorney General,” “You,” and “Your” shall mean the New York State Office of 

the Attorney General, the plaintiff in the above-captioned action, and all other persons acting or 

purporting to act with, for, or on its behalf, including, but not limited to, consultants, advisors, 

attorneys, or any person acting in an advisory or consulting capacity, including, but not limited 

to: (i) Attorney General Letitia James (“James”) in her individual capacity; and (ii) where 

applicable, other agencies, offices, departments, or divisions of the State of New York or their 

constituent personnel. 

3. “Communication(s)” shall mean any oral, written, or recorded utterance, notation, 

or statement of any nature whatsoever, by and to whomsoever made, including, but not limited 

to, correspondence, emails, text messages, conversations, facsimiles, letters, telegrams, cables, 

telexes, dialogues, discussions, negotiations, interviews, consultations, telephone calls, 

agreements, and other understandings, among two or more persons. The term 

“Communication(s)” includes written summaries of any of the foregoing Communications. 

Drafts of Communications—including unsent drafts which may or may not have been sent to or 

received by another person and hence may not thus have been “among two or more persons”—

are encompassed by the term “Communication(s).” 
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4. “Document(s)” has the broadest meaning permitted by the CPLR and any other 

applicable laws and rules including, without limitation, any written, recorded, graphic, or other 

matter, whether sent or received or made or used internally, however produced or reproduced 

and whatever the medium on which it was produced or reproduced (whether on paper, cards, 

charts, files, printouts, tapes, discs, belts, video tapes, audiotapes, tape recordings, cassettes, or 

other types of voice recording or transcription, computer tapes, databases, emails, pictures, 

photographs, slides, films, microfilms, motion pictures, or any other medium), and any other 

tangible item or thing of readable, recorded, or visual material of whatever nature including 

without limitation originals, drafts, electronic documents with included metadata, and all non-

identical copies of each Document (which, by reason of any variation, such as the presence or 

absence of handwritten notes or underlining, represents a separate Document within the meaning 

of this term). The foregoing specifically includes information stored electronically, whether in a 

computer database or otherwise, regardless of whether such Documents are presently in 

documentary form or not. 

5. “Investigation” shall mean any investigation, inquiry, inquest, examination, 

inspection, audit, survey, surveillance, interrogation, enforcement action, or other work 

performed or undertaken by You relating to the affairs, management, governance, accounts, 

membership, or conduct of the NRA, including, without limitation: (i) any investigation 

commenced, or sought to be commenced, during the tenure of former New York State Attorney 

General Eric Schneiderman; (ii) any investigation(s) or adverse state action(s) against the NRA 

referenced by, promised by, or known to James during her campaign for office in 2018;1 and (iii) 

                                                 
1 By way of illustrative example, the NRA refers to James’ statement on September 4, 

2018, that her “top priority” if elected would be “going after the NRA,” along with James’ 
statement on or about September 6, 2018, that “[w]e are waiting to take on all of the banks that 
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the investigation referenced in the “Document Preservation for New York State Attorney 

General Investigation” dated April 26, 2019, appended hereto as Exhibit A. 

6. “NRA” shall mean the National Rifle Association of America and any person 

acting, or who has so acted, on its behalf, including, but not limited to, any of their agents, 

representatives, officers, directors, employees (current and former), independent contractors, 

attorneys, and each and every person acting on their behalf or at their direction or on whose 

behalf they were acting with respect to the matters referred to herein. 

7. “Person” and “persons” includes natural persons, groups of natural persons acting 

in a collegial capacity (e.g., a committee or counsel), firms, corporations, partnerships, 

associations, joint ventures, trusts, and any other incorporated or unincorporated business, 

governmental, public, or legal entity. 

8. “Relating to” or “concerning” shall mean relating to, concerning, reflecting, 

referring to, having a relationship to, pertaining to, identifying, containing, pertinent to, 

comprising, setting forth, showing, disclosing, describing, explaining, summarizing, evidencing, 

or constituting, directly or indirectly, in whole or in part, or to be otherwise factually, legally, or 

logically connected to, the subject matter of the particular Request; with respect to the 

Investigation, records and information “relating to” or “concerning” the Investigation shall be 

construed to encompass all records and information provided to, considered by, examined by, or 

prepared by You in connection with the Investigation. 

                                                                                                                                                             
finance [the NRA], their investors.” See New York City Bar Association, Forum for the 
Democratic Attorney General Primary Candidates, YOUTUBE (Sept. 4, 2018), 
https://www.youtube.com/watch?v=6n2_LHNEUW0 (statement at the 17:50 mark); Our Time 
Press, Attorney General Candidate, Public Advocate Letitia James, 
https://www.ourtimepress.com/attorney-general-candidate-public-advocate-letitia-james/ (last 
visited Feb. 11, 2020). 
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9. Whenever appropriate, the singular form of a word shall be interpreted in the 

plural, and vice-versa, and the words “and” and “or” shall be construed either disjunctively or 

conjunctively, as necessary, to bring within the scope of the Requests all Documents that might 

otherwise be construed to be outside their scope. 

10. Unless otherwise specified, the time period covered by each Request is from 

January 1, 2017, to present. 

 

III. 
REQUESTS FOR PRODUCTION 

REQUEST FOR PRODUCTION NO. 1: 

 All Documents and Communications concerning the Investigation including, without 

limitation, all Documents referenced in the Attachment to the January 27, 2021, letter sent by 

Assistant Attorney General Stephen C. Thompson to Defendants’ counsel, a copy of which is 

appended hereto as Exhibit B.  
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Dated: New York, New York 
 February 3, 2021 

By:  /s/ Sarah B. Rogers    ______  
William A. Brewer III 
wab@brewerattorneys.com 
Sarah B. Rogers 
sbr@brewerattorneys.com 

 
BREWER, ATTORNEYS & COUNSELORS 
750 Lexington Avenue, 14th Floor 
New York, New York 10022 
Telephone: (212) 489-1400 
Facsimile: (212) 751-2849 

ATTORNEYS FOR DEFENDANT                             
THE NATIONAL RIFLE ASSOCIATION 
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LETITIA JAMES 

A TTORNEY G ENERAL 

By Overnight Mail 

STATE OF NEW YORK 

OFFICE OF THE ATTORNEY GENERAL 

National Rifle Association of America 
c/o NRA OGC 
11250 Waples Mill Road 
Fairfax, VA 22030 

Drv1s10N OF SocIALJusTICE 
C HARITIES B UREAU 

April 26, 2019 

DOCUMENT PRESERVATION FOR NEW YORK STATE ATTORNEY GENERAL INVESTIGATION 

The New York State Office of the Attorney General ("OAG") is currently investigating conduct 
by the National Rifle Association of America, Inc. and Affiliated Entities1 (collectively, the 
"NRA"), including related party transactions between the NRA and its board members; 
unauthorized political activity; and potentially false or misleading disclosures in regulatory 
filings. Such conduct may relate to violations of New York law, including but not limited to 
Article 7 of the Not-for-Profit Corporation Law, Article 7-A of the Executive Law, and Article 8 
of the Estates, Powers, and Trust Law. 

The OAG hereby requests that the National Rifle Association ("You") preserve all physical and 
electronic data and records, including documents and correspondence ("Records" as defined 
more fully in Section II, below) pertaining to matters that are the subject of this investigation. 
This letter provides information regarding the current scope of the investigation and the scope of 
the obligation to preserve Records. 

1 "Affiliated Entities" include, without limitation, the NRA Foundation, Inc. , NRA Civil Rights Defense Fund, NRA 
Freedom Action Foundation, NRA Special Contribution Fund d/b/a NRA Whittington Center, NRA Institute for 
Legislative Action, and NRA Political Victory Fund. 

28 LIBERTY STREET, N EW YORK, NY 10005 •PHONE (212) 416-8401 •WWW.AG.NY.GOV 
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I. Current Scope of the Investigation 

The scope of the investigation is subject to change based on the information collected. At the 
present time, You are directed to preserve all Records relating to or concerning the following 
subject matter areas (including communications related thereto) for the period January 1, 2012 
to the present, and continuing thereafter: 

1. Meetings of Your board of directors and any committees thereof, and any materials (e.g. 
board books, financial statements, budgets, memoranda) provided to or considered by the 
board and any committee; 

2. Payments, including without limitation, compensation, reimbursements, and/or benefits, 
made directly or indirectly, to all board members, trustees, officers, directors, key 
employees, and family members or entities owned or controlled by the same; 

3. Services provided by, contracts with and payments, direct or indirect, to fundraising 
consultants, professional fundraisers, marketing, public relations, branding, event 
planning, media and advertising consultants, induding the contemplation or 
consideration thereof; 

4. Membership recruitment or promotional programs, campaigns or relationships involving 
third parties; 

5. Affinity programs with third parties, including with Lockton Affinity, LLC; 
6. All transactions or consideration of transactions between You and Your board members, 

trustees, officers, directors, key employees, or family members or entities owned or 
controlled by the same; 

7. All financial transactions between and among NRA Affiliated Entities; 
8. Financial audits, regulatory disclosures, and/or legal compliance, including 

communications and information provided to outside auditors and consultants concerning 
the same; 

9. Any coordination or communication between the NRA or NRA Affiliated Entities and 
any campaign for elected office; 

10. All conflict of interest policies and documents concerning implementation thereof, 
including without limitation all conflict of interest disclosures; 

11. All whistleblower policies and documents concerning implementation thereof, including 
any whistleblower complaints. 

II. Scope of the Obligation to Preserve 

"Records" is used in the broadest sense of the term and shall mean all records and other tangible 
media of expression of any nature, including: including hardcopy and documentary records, and 
other systems, as well as electronic records, video recordings, audio recordings, e-mail, text 
messages, instant messages, voicemail messages or social media accounts maintained directly or 
by or through third parties, QuickBooks records, clinical records, billings records, computer 
systems, removable electronic media, and other systems. "Other systems" include word 

2 
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processing documents, spreadsheets, databases, calendars, telephone logs, Internet usage files, 
and network access information. You should also preserve the following platforms in its 
possession or in the possession of an entity or third party under its control and/or practically 
accessible by You: databases, networks, computer systems, including legacy systems (hardware 
and software), servers, archives, backup or disaster recovery systems, tapes, discs, drives, 
cartridges, cloud storage, other storage media, laptops, personal computers, and tablets. 

The information that should be preserved includes active data (readily accessible today), 
archived data (stored on backup media), and deleted data (still recoverable through the use of 
computer forensics). 

We also request that you take affirmative steps to prevent anyone with access to your data 
systems and archives from seeking to modify or destroy Records on network or local hard drives 
(such as by deleting or overwriting files, using data shredding and overwriting applications, 
defragmentation, re-imaging or replacing drives, encryption, compression, or the like). Likewise, 
for information or data that is identified as concerning or possibly concerning the investigation, 
we request that you take affirmative steps to prevent account holders from deleting such 
information and data in any way that would prevent you from recovering it in the future if 
needed. 

To guard against inadvertent spoliation of evidence, please forward a copy of this letter to any 
and all persons and entities with custodial responsibilities for the items referred to above. We 
specifically request that you forward a copy of this letter or an equivalent notice to all of Your 
current board members or past board members who may have relevant information, including 
information stored on any personal systems, servers, or cloud-based accounts. 

If you have any questions, please contact Senior Enforcement Counsel John Oleske at 
(212) 416-8660. 

Sincerely, 

~~J'lc 
~es Sheehan 
Bureau Chief, Charities Bureau 

3 
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STATE OF NEW YORK 

OFFICE OF THE ATTORNEY GENERAL 
 

  LETITIA JAMES                                                               DIVISION OF SOCIAL JUSTICE      

ATTORNEY GENERAL                                                                CHARITIES BUREAU 
  

(212) 416-6183 
Stephen.Thompson@ag.ny.gov 

 

28 LIBERTY STREET, NEW YORK, NY 10005 ● PHONE (212) 416-8401 ● WWW.AG.NY.GOV 

 

January 27, 2021 

BY EMAIL 
 
Sarah Rogers, Esq. 
Brewer, Attorneys & Counselors 
750 Lexington Ave., 14th Floor 
New York, NY 10022 
 
William Fleming, Esq. 
Gage Spencer & Fleming, LLP 
410 Park Ave., 9th Floor 
New York, NY 10022 
 
Seth Farber, Esq. 
Mark Werbner, Esq. 
Winston & Strawn, LLP 
200 Park Ave. 
New York, NY 10166 
 

Kent Correll, Esq. 
Correll Law Group 
250 Park Ave., 7th Floor 
New York, NY 10177 
 
Mark MacDougall, Esq. 
Akin Gump Strauss Hauer & Feld LLP 
2001 K Street, N.W. 
Washington, D.C. 
 

 

Re:   People of the State of New York by Letitia James v. National Rifle Association  
of America, Inc., Index No. 451625/2020 

 

Dear Counsel: 

We write as a follow-up to our January 23, 2021 letter.  Please find attached to this letter an index 
providing a broad overview of the number and custodians of non-privileged, relevant documents and 
testimony in the Office of the Attorney General’s (“OAG”) pre-complaint investigation file that serve as 
the basis for the OAG’s complaint.   

While we believe the documents and testimony summarized in the index to be non-privileged, by 
voluntarily preparing and producing this index in response to the Defendants’ oral request during the 
parties’ January 22, 2021 meet and confer, the OAG does not waive any rights with respect to these 
documents and testimony, including the potential assertion of privilege.   
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Page 2          January 27, 2021 

 
 
 
 

28 LIBERTY STREET, NEW YORK, NY 10005 ● PHONE (212) 416-8401 ● FAX (212) 416-8393 ● WWW.AG.NY.GOV 

 
 

The OAG also reserves all rights to supplement this index as necessary.  We look forward to a 
meaningful discussion of the OAG’s proposed discovery schedule during the parties’ next meet and 
confer on February 1, 2021. 

 

Sincerely,   
  
 
 
 
Stephen C. Thompson 
Assistant Attorney General 
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Attachment

Custodian/Witness
Approximate 

document count

NRA Entities 21,400

NRA (N.Y.A.G. production) 18,900

NRA (D.C.A.G. production) 350

NRAF (N.Y.A.G. production) 2,000

NRAF (D.C.A.G. production) 950

SCF

FAF

CRDF

NRA Board Members 6,500

Allan Cors

Anthony Colandro

Bart Skelton

Bill Bachenberg

Bob Nosler

Carolyn Meadows

Charles Cotton

Clel Baudler

Curtis Jenkins

Dan Boren

David Coy

Duane Liptak

Edie Fleeman

Esther Schneider

Graham Hill

Herb Lanford

Jay Printz

John Sigler

Julie Golob

Kristy Titus

Linda Walker

Maria Heim

Marion Hammer

Matt Blunt

Patricia Clark

Peter Brownell

Richard Childress

Robert Mansell

Ron Schmeits

Ronnie Barret

Steve Hornady

Tom Arvas

Willes Lee

Page 1 of 3
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Attachment

Custodian/Witness
Approximate 

document count

Financial Institutions 20,200

Bank of America

Branch Banking & Trusts

Fifth Third Bank

First Citizens Bank

Wells Fargo

AMEX

NYAG/DCAG examinations + exhibits N/A

Charles Cotton

David Coy

Linda Crouch

Michael Erstling

Lisa George

Christina Majors

Wayne LaPierre

Sonya Rowling

William Satterfield

Wayne Sheets

Craig Spray

Lisa Supernaugh

Robert Unkovic

NRA v. Ackerman depositions + exhibits N/A

Andrew Arulanandam

Ron Carter

Charles Cotton

Anthony Ferate

John Frazer

Mildred Hallow

Steve Hart

Wayne LaPierre

Carolyn Meadows

Oliver North

Robert Pincus

John Popp

Craig Spray

Lisa Supernaugh

Michael Trahar

RSM US LLP 21,200

Ackerman McQueen 19,000

Oliver North 90

Chris Cox 3,000

HWS Consulting, Inc. 100

McKenna & Associates 5,000

Page 2 of 3
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Attachment

Custodian/Witness
Approximate 

document count

Woody Phillips 2,600

Pearl Meyer & Partners 220

Ready to Roll Transportation, Inc. 220

Approximate total 100,500

Page 3 of 3
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LETITIA JAMES 

A TTORNEY G ENERAL 

By Overnight Mail 

STATE OF NEW YORK 

OFFICE OF THE ATTORNEY GENERAL 

National Rifle Association of America 
c/o NRA OGC 
11250 Waples Mill Road 
Fairfax, VA 22030 

Drv1s10N OF SocIALJusTICE 
C HARITIES B UREAU 

April 26, 2019 

DOCUMENT PRESERVATION FOR NEW YORK STATE ATTORNEY GENERAL INVESTIGATION 

The New York State Office of the Attorney General ("OAG") is currently investigating conduct 
by the National Rifle Association of America, Inc. and Affiliated Entities1 (collectively, the 
"NRA"), including related party transactions between the NRA and its board members; 
unauthorized political activity; and potentially false or misleading disclosures in regulatory 
filings. Such conduct may relate to violations of New York law, including but not limited to 
Article 7 of the Not-for-Profit Corporation Law, Article 7-A of the Executive Law, and Article 8 
of the Estates, Powers, and Trust Law. 

The OAG hereby requests that the National Rifle Association ("You") preserve all physical and 
electronic data and records, including documents and correspondence ("Records" as defined 
more fully in Section II, below) pertaining to matters that are the subject of this investigation. 
This letter provides information regarding the current scope of the investigation and the scope of 
the obligation to preserve Records. 

1 "Affiliated Entities" include, without limitation, the NRA Foundation, Inc. , NRA Civil Rights Defense Fund, NRA 
Freedom Action Foundation, NRA Special Contribution Fund d/b/a NRA Whittington Center, NRA Institute for 
Legislative Action, and NRA Political Victory Fund. 

28 LIBERTY STREET, N EW YORK, NY 10005 •PHONE (212) 416-8401 •WWW.AG.NY.GOV 
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I. Current Scope of the Investigation 

The scope of the investigation is subject to change based on the information collected. At the 
present time, You are directed to preserve all Records relating to or concerning the following 
subject matter areas (including communications related thereto) for the period January 1, 2012 
to the present, and continuing thereafter: 

1. Meetings of Your board of directors and any committees thereof, and any materials (e.g. 
board books, financial statements, budgets, memoranda) provided to or considered by the 
board and any committee; 

2. Payments, including without limitation, compensation, reimbursements, and/or benefits, 
made directly or indirectly, to all board members, trustees, officers, directors, key 
employees, and family members or entities owned or controlled by the same; 

3. Services provided by, contracts with and payments, direct or indirect, to fundraising 
consultants, professional fundraisers, marketing, public relations, branding, event 
planning, media and advertising consultants, induding the contemplation or 
consideration thereof; 

4. Membership recruitment or promotional programs, campaigns or relationships involving 
third parties; 

5. Affinity programs with third parties, including with Lockton Affinity, LLC; 
6. All transactions or consideration of transactions between You and Your board members, 

trustees, officers, directors, key employees, or family members or entities owned or 
controlled by the same; 

7. All financial transactions between and among NRA Affiliated Entities; 
8. Financial audits, regulatory disclosures, and/or legal compliance, including 

communications and information provided to outside auditors and consultants concerning 
the same; 

9. Any coordination or communication between the NRA or NRA Affiliated Entities and 
any campaign for elected office; 

10. All conflict of interest policies and documents concerning implementation thereof, 
including without limitation all conflict of interest disclosures; 

11. All whistleblower policies and documents concerning implementation thereof, including 
any whistleblower complaints. 

II. Scope of the Obligation to Preserve 

"Records" is used in the broadest sense of the term and shall mean all records and other tangible 
media of expression of any nature, including: including hardcopy and documentary records, and 
other systems, as well as electronic records, video recordings, audio recordings, e-mail, text 
messages, instant messages, voicemail messages or social media accounts maintained directly or 
by or through third parties, QuickBooks records, clinical records, billings records, computer 
systems, removable electronic media, and other systems. "Other systems" include word 

2 
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processing documents, spreadsheets, databases, calendars, telephone logs, Internet usage files, 
and network access information. You should also preserve the following platforms in its 
possession or in the possession of an entity or third party under its control and/or practically 
accessible by You: databases, networks, computer systems, including legacy systems (hardware 
and software), servers, archives, backup or disaster recovery systems, tapes, discs, drives, 
cartridges, cloud storage, other storage media, laptops, personal computers, and tablets. 

The information that should be preserved includes active data (readily accessible today), 
archived data (stored on backup media), and deleted data (still recoverable through the use of 
computer forensics). 

We also request that you take affirmative steps to prevent anyone with access to your data 
systems and archives from seeking to modify or destroy Records on network or local hard drives 
(such as by deleting or overwriting files, using data shredding and overwriting applications, 
defragmentation, re-imaging or replacing drives, encryption, compression, or the like). Likewise, 
for information or data that is identified as concerning or possibly concerning the investigation, 
we request that you take affirmative steps to prevent account holders from deleting such 
information and data in any way that would prevent you from recovering it in the future if 
needed. 

To guard against inadvertent spoliation of evidence, please forward a copy of this letter to any 
and all persons and entities with custodial responsibilities for the items referred to above. We 
specifically request that you forward a copy of this letter or an equivalent notice to all of Your 
current board members or past board members who may have relevant information, including 
information stored on any personal systems, servers, or cloud-based accounts. 

If you have any questions, please contact Senior Enforcement Counsel John Oleske at 
(212) 416-8660. 

Sincerely, 

~~J'lc 
~es Sheehan 
Bureau Chief, Charities Bureau 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

 
 
PEOPLE OF THE STATE OF NEW 
YORK, BY LETITIA JAMES, 
ATTORNEY GENERAL OF THE STATE 
OF NEW YORK, 

Plaintiff, 

v. 

THE NATIONAL RIFLE ASSOCIATION 
OF AMERICA, WAYNE LAPIERRE, 
WILSON PHILLIPS, JOHN FRAZER, and 
JOSHUA POWELL, 

Defendants. 

                and 

THE NATIONAL RIFLE ASSOCIATION 
OF AMERICA, 

 
Defendant-Counterclaim 
Plaintiff, 

v. 

LETITIA JAMES, ATTORNEY 
GENERAL OF THE STATE OF NEW 
YORK, IN HER OFFICIAL AND 
INDIVIDUAL CAPACITIES, 

Plaintiff-Counterclaim 
Defendants. 
 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 

 

INDEX NO.  451625/2020 

 

 
SECOND SET OF REQUESTS FOR PRODUCTION  

OF DEFENDANT COUNTERCLAIM-PLAINTIFF, THE NATIONAL RIFLE 
ASSOCIATION OF AMERICA TO PLAINTIFF-COUNTERCLAIM DEFENDANT 

LETITIA JAMES, ATTORNEY GENERAL OF THE STATE OF NEW YORK,  
IN HER OFFICIAL AND INDIVIDUAL CAPACITIES  
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Pursuant to New York Civil Practice Law and Rules (“CPLR”) Section 3120 and Article 

31 of the CPLR, Defendant and Counterclaim Plaintiff the National Rifle Association of America 

(“NRA”) by and through its undersigned counsel, hereby demands that Plaintiff-Counterclaim-

Defendant Letitia James, Attorney General of the State of New York, in her official and individual 

capacities (the “Attorney General,” “You,” “Your,” or “James,” as defined below in Section II.2.) 

produce all documents and other things specified in the request(s) set forth below for inspection 

and copying at the offices of counsel for the NRA, Brewer, Attorneys & Counselors, 750 

Lexington Avenue, 14th Floor, New York, New York, 10022, within twenty (20) days after service 

of these Requests for Production (the “Requests”), or upon a shortened time if ordered by the 

Court.1  

I. 
INSTRUCTIONS 

1. Unless otherwise specified, these Requests apply to all Documents and things in 

effect, created, recorded, compiled, transmitted, or received from January 1, 2015, through the 

present. 

2. To the extent provided by the CPLR or Commercial Division Rules, the NRA’s 

Requests are intended to be continuing in nature. Responsive Documents or things located any 

time after a response is due or       submitted shall be promptly produced at the place and in the manner 

specified herein and You are requested and required to supplement Your responses when 

 
1 The NRA objects to the caption of the Amended Complaint filed by the Attorney General on the ground that the 
above-captioned action is purportedly brought in the name of “the People” rather than “the State.” See CPLR 1301 
(“An action brought in behalf of the people … shall be brought in the name of the state.”); New York ex rel. Boardman 
v. Natl. R.R. Passenger Corp., 233 F.R.D. 259, 265 (N.D.N.Y. 2006) (“Although New York's general statutory scheme 
is for the Attorney General to prosecute lawsuits,… the case has to be prosecuted in the name of the State of New 
York.”) (emphasis added). The NRA further notes that the caption incorrectly references “The National Rifle 
Association of America, Inc.”; although the NRA is a corporation, it is not denominated “Inc.” 
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appropriate or necessary to make correct and complete responses to the full extent provided by the 

CPLR and/or any other applicable rules or orders of the Court.  

3. If there are no Documents or things responsive to  any particular request, You shall 

so state in writing, identifying the number(s) of the Request concerned.  To the extent you claim 

that Documents or things responsive to  any particular request are not in Your possession, custody 

or control, identify with particularity any Persons and/or entities with possession, custody or 

control of such Documents or things. 

4. To the extent that You have previously produced to the NRA in the above-

captioned action (the “Action”) or another proceeding Documents or things responsive to any 

Request, it is not necessary to re-produce those documents provided You identify (i)  the Bates 

numbers of the responsive Documents or things, (ii) the request to which the Documents or things 

are responsive, and (iii) any applicable privilege logs relating to such productions. If any such 

previously  produced responsive Documents or things were designated as “confidential” in a 

separate proceeding, that     designation will not be applicable in this Action.  If You contend in good 

faith that a previously produced Document or thing meets the criteria for confidential treatment 

under the terms of any applicable confidentiality agreement or order in this Action, You shall 

identify those documents or things by Bates number(s) and re-produce those documents with new 

confidentiality designations and new unique Bates numbers. 

5. To the extent You believe that any of the following Requests are vague or 

ambiguous, You are requested to notify the NRA immediately and a clarification will be provided. 

6. These Requests are intended to include all Documents and things in the possession, 

custody, or control of the Attorney General, or subject to the Attorney General’s custody or control, 

whether directly or indirectly. A Document is deemed to be within the Attorney General’s 
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possession, custody, or control if: (1) it is within Your actual possession, custody, or control; or 

(2) it is within the possession of any other person or entity and You have the right to obtain the 

Document from such person or entity, and You: (a) own the Document in whole or in part; (b) 

have a right by contract, statute, or otherwise to use, inspect, examine, or copy such Document on 

any term; or (c) as a practical matter, have been able to use, inspect, examine, or copy such 

Document when You have sought to do so.  For the avoidance of doubt, these Requests are 

intended to, in addition to hard copy or paper records, include, but are not be limited to, all 

Documents and things subject to Your possession, custody, or control that are stored on any 

computers, tablets, cloud spaces, or cellular devices, including Blackberries, iPhones, iPads, or 

other smart phones or devices. 

7. If any Document or thing requested was formerly in Your possession, custody or 

control but is no longer available or no longer exists, submit a statement in writing and under oath 

that: (i) describes in detail the nature of the Document and its contents; (ii) identifies the Person 

who prepared the Document; (iii) identifies all Persons who have seen or had possession, custody, 

or control of the Document; (iv) specifies the dates on which  the Document was prepared, 

transmitted and/or received; (v) specifies the date on which the Document became unavailable; 

(vi) specifies the reason why the Document is unavailable, including whether it has been 

misplaced, lost, destroyed or transferred; (vii)  if it has been destroyed or transferred, specifies the 

conditions of and reasons for such destruction or transfer and the Persons who requested and 

performed the destruction or transfer; and (viii) identifies all Persons with knowledge of any 

portion of the contents of the Document. 

8. Unless otherwise indicated, the use in these Requests of You, Your name or the 

name of any party, individual, business organization, or other legal entity, shall specifically include 
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all of that individual’s or entity’s present or former employees, officers, directors, agents, 

representatives, members, departments, bureaus, sections, affiliates, subsidiaries, parents, 

attorneys, and all other persons acting on his/her or its behalf. 

9. These Requests seek production of responsive Documents or things in their 

entirety, without abbreviation, deletion, or redaction. For the avoidance of doubt, each responsive 

email message or other Document should be produced with all of its respective email or other 

attachments, and each responsive email attachment should be produced with its respective parent 

email message and with all email attachments to that respective parent email message. To the 

extent that You consider an email message and its corresponding email attachment(s) to constitute 

separate Documents, the NRA requests the production of all Documents attached to each 

responsive email message, as well as all e-email messages to which a responsive Document is 

attached and all other Documents attached to said email messages. For the further avoidance of 

doubt, all responsive electronic Documents should be produced with all their corresponding 

metadata, including at minimum the types of metadata listed below in Appendix A.  To the extent 

that You consider an electronic Document’s metadata to constitute a separate Document, the NRA 

requests the production of all metadata that correspond to each responsive electronic Document 

and all electronic Documents that correspond to each responsive piece of metadata. 

10. Should You interpose an objection to a Request or Requests, You should clearly 

indicate to which part or portion of the Request or Requests the objection is directed and provide 

all Documents and things to which objection is not made as if such part or portion were propounded 

as a separate request. 

11. For each Document (or portion of a Document) withheld on any ground, You shall 

insert one or more placeholder page(s) in the production bearing the same document control 
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number(s) borne by the Document withheld, in the sequential place(s) originally occupied by the 

Document before it was removed from the production. You shall also submit with the production 

a statement in writing and under oath that provides, for each Document withheld: (i) a description 

of the nature of the Document and its contents; (ii) the date of the Document; (iii) the Document’s 

authors and recipients; and (iv) the legal ground for withholding it from production. If the legal 

ground is attorney-client privilege, please also indicate the names of the attorneys involved in the  

Document or Communication and the nature of their involvement (e.g., as authors). Such statement 

(or log) shall accompany each production. Further, for any Document withheld on any ground, 

the relevant production shall include placeholder pages equivalent in number to the page-length of 

the withheld Document.  

12. You are to produce the Documents as they are kept in the regular course of business 

or to organize and label them to correspond to the categories in the Requests. 

13. Unless otherwise specified herein or subsequently agreed to, all responsive 

documents must be produced in the form specified in Appendix A. 

II. 
DEFINITIONS 

1. “All” and “any” shall be construed so as to bring within the scope of the Requests 

all Documents which might otherwise be construed to be outside the scope. 

2. “Attorney General,” “You,” and “Your” shall mean the Office of the Attorney 

General of the State of New York, and all other persons acting or purporting to act with, for, or on 

its or her behalf, including, but not limited to, consultants, advisors, attorneys, or any person acting 

in an advisory, agency, or consulting capacity, including, but not limited to: (i) Attorney General 

Letitia James (“James”), in her official and/or individual capacity; and (ii) where applicable, other 
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agencies, offices, bureaus, departments, bureaus or divisions of the State of New York or their 

constituent personnel. 

3. “Communication(s)” shall mean any oral, written, or recorded utterance, notation, 

or statement of any nature whatsoever, by and to whomsoever made, including, but not limited to, 

correspondence, emails, text messages (including text messages sent or received over work issued 

or personal devices), conversations, facsimiles, letters, telegrams, cables, telexes, dialogues, 

discussions, negotiations, interviews, consultations, telephone calls, agreements, and other 

understandings, among two or more persons. The term “Communication(s)” includes written 

summaries of any of the foregoing Communications. Drafts of Communications—including 

unsent drafts which may or may not have been sent to or received by another person and hence 

may not thus have been “among two or more persons”—are encompassed by the term 

“Communication(s).” 

4. “Document(s)” has the broadest meaning permitted by the CPLR and any other 

applicable laws and rules including, without limitation, any written, recorded, graphic, or other 

matter, whether sent or received or made or used internally, however produced or reproduced and 

whatever the medium on which it was produced or reproduced (whether on paper, cards, charts, 

files, printouts, tapes, discs, belts, video tapes, audiotapes, tape recordings, cassettes, or other types 

of voice recording or transcription, computer tapes, databases, emails, pictures, photographs, 

slides, films, microfilms, motion pictures, mobile devices, smart phones, or any other medium), 

and any other tangible item or thing of readable, recorded, or visual material of whatever nature 

including without limitation originals, drafts, electronic documents with included metadata, and 

all non-identical copies of each Document (which, by reason of any variation, such as the presence 

or absence of handwritten notes or underlining, represents a separate Document within the 
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meaning of this term). The foregoing specifically includes information stored electronically, 

whether in a computer database or otherwise, regardless of whether such Documents are also 

presently in documentary form. 

5. “Investigation” shall mean any investigation, inquiry, inquest, examination, 

inspection, audit, survey, surveillance, interrogation, enforcement action, or other work performed 

or undertaken by You relating to the affairs, management, governance, accounts, membership, or 

conduct of the NRA, before or after commencement of the Action, including, but not limited to: 

(i) any investigation commenced, or sought to be commenced, during the tenure of former New 

York State Attorney General Eric Schneiderman; (ii) any investigation(s) or adverse action(s) 

against the NRA referenced by, promised by, or known to James during her campaign for New 

York State Attorney General in 2018; (iii) the investigation referenced in the “Document 

Preservation for New York State Attorney General Investigation” dated April 26, 2019, annexed 

hereto as Exhibit A; and/or (iv) any investigation of the NRA continuing after the commencement 

of the Action. 

6. “NRA” shall mean the National Rifle Association of America and any person 

acting, or who has so acted, on its behalf, including, but not limited to, any of their current or 

former agents, representatives, officers, directors, employees, independent contractors, attorneys, 

and each and every person acting on their behalf or at their direction or on whose behalf they were 

acting with respect to the matters referred to herein. 

7. “Campaign” shall mean the campaign or campaigns of Letitia James to be elected 

or reelected New York State Attorney General. 

8. “Everytown” shall mean “Everytown for Gun Safety Action Fund, Inc.” or 

“Everytown for Gun Safety” and any person acting, or who has so acted, on their behalf, including, 
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but not limited to, any of their former or current agents, representatives, officers, directors, 

employees independent contractors, attorneys, and each and every person acting on their behalf or 

at their direction or on whose behalf they were acting with respect to the matters referred to herein. 

9. “Person” and “persons” includes natural persons, groups of natural persons acting 

in a collegial capacity (e.g., a committee or counsel), firms, corporations, partnerships, 

associations, joint ventures, trusts, and any other incorporated or unincorporated business, 

governmental, public, or legal entity. 

10. “Relating to,” or “concerning” shall mean relating to, concerning, reflecting, 

referring to, having a relationship to, pertaining to, identifying, containing, pertinent to, 

comprising, setting forth, showing, disclosing, describing, explaining, summarizing, evidencing, 

or constituting, directly or indirectly, in whole or in part, or to be otherwise factually, legally, or 

logically connected to, the subject matter of the particular Request; with respect to the 

Investigation, Documents and things “relating to” or “concerning” the Investigation shall be 

construed to encompass all Documents and things provided to, considered by, examined by, or 

prepared by You in connection with the Investigation. 

11. Whenever appropriate, the singular form of a word shall be interpreted in the plural, 

and vice-versa, and the words “and” and “or” shall be construed either disjunctively or 

conjunctively, as necessary, to bring within the scope of the Requests all Documents that might 

otherwise be construed to be outside their scope. 
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III. 

REQUESTS FOR PRODUCTION 

REQUEST FOR PRODUCTION NO. 2: 

All Documents and Communications relating to the drafting, contents, timing, and release 

of any of Your public statements concerning the NRA, whether in an official or an individual 

capacity. 

REQUEST FOR PRODUCTION NO. 3: 

For each statement attributed to James and listed in Table A below, please produce all 

Documents and Communications related to such statements, including but not limited to:  

i. Any talking points, scripts, prepared speeches, or prepared remarks for or by James 

containing such statements or referencing such statements; 

ii. Any transcripts or recordings of such statements by James;  

iii. Any calendar invitations for or photographs from the events at which these 

statements were made; and/or 

iv. Any of the foregoing types of materials that reflect any statements or contemplated 

statements by James to the effect of the statements listed in Table A below—or any 

other statements accusing the NRA of illegal behavior—during or in furtherance of 

the Campaign. 
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Table A 

 Statement or Reported Statement by Letitia James 
(underline indicates emphasis added) 
 

Approximate Date/Event 
 

A.  “The NRA is an organ of deadly propaganda 
masquerading as a charity for public good.” 
 

July 12, 2018 Press Release2 

B.  “As Attorney General, Tish James will target the 
NRA, take on arms manufacturers and dealers, 
investigate financial backing of gun makers and 
sellers, and build new models to take on interstate 
arms trafficking.” 
 

July 12, 2018 Press Release3 

C.  “Together, we can . . . take on . . . the @nra . . . .” September 1, 20184 
 
 

D.  “[W]e CAN take down the NRA.  We CANNOT 
waiver on gun control. That’s why I’m running.” 

September 3, 20185 
 
 

E.  “[The NRA] are nothing more than a criminal 
enterprise. We are waiting to take on all of the 
banks that finance them, their investors.” 
 

August 30, 2018, Published 
Interview with Our Time 
Press6 
 

 
2 Tish James for Attorney General Press Release, Tish James Announces Attorney General Platform to Protect New 
Yorkers from Gun Violence, July 12, 2018, https://www.tishjames2018.com/press-releases/2018/7/12/taking-on-the-
scourge-of-gun-violence-and-keeping-new-yorkers-safe/ (Last Visited, October 14, 2021). 
3 Id. 
4 @TishJames Twitter post. 
5 @TishJames Twitter post. 
6 Tish James Becomes New York’s Attorney General – First Black Woman Elected to Statewide Office, Our Time 
Press (Nov. 8, 2018), https://ourtimepress.com/tish-james-becomes-new-yorks-attorney-general-first-black-woman-
elected-to-statewide-office/ (Last Visited, October 14, 2021). 
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 Statement or Reported Statement by Letitia James 
(underline indicates emphasis added) 
 

Approximate Date/Event 
 

F.  “the NRA . . . is a criminal enterprise.” 
 

September 4, 2018, Video of 
“Evening with the 
Candidates” Forum for the 
Democratic Attorney General 
Primary Candidates hosted by 
New York City Bar 
Association7 

G.  ““NRA . . . needs to be held accountable for the 
destruction and the loss of lives . . . ” 

September 27, 20188 

H.  “James said that she made no distinction between 
the lobbying and charitable arms of the NRA.” 

September 27, 20189 

I.  “When I’m Attorney General I’ll take on the 
@NRA and investigate their status as a non-
profit.” 
 

October 8, 201810 
 
 

J.  “Tums out they [the NRA] don't like it . . . if you 
pledge to investigate their status as a non-profit as 
the next AG of NY.” 
 

October 10, 201811 
 
 

K.  “The NRA holds [itself] out as a charitable 
organization, but in fact, [it] really [is] a terrorist 
organization.” 

October 31, 2018, Published 
Interview with Ebony12 

L.  “Let me be clear: when I take office I will 
investigate the non-profit status of the NRA & 
take every legal step I can to help ensure another 
life isn't lost to senseless gun violence. 
#GunControlNow” 

November 8, 201813 
 
 

 

REQUEST FOR PRODUCTION NO. 4: 

All Documents and Communications concerning public roundtables, discussion groups, 

meetings or other public gatherings in which the NRA was referenced or discussed by James, 

 
7 Available at https://www.youtube.com/watch?v=6n2_LHNEUW0 (statement at the 17:50 mark). 
8 http://liherald.com/stories/nassau-protests-nra-fundraiser,107617 (Oct. 25, 2018) (Last Visited, October 14, 2021). 
9 Id. 
10 @TishJames Twitter post. 
11 @TishJames Twitter post. 
12 Letitia ‘Tish’ James on Becoming New York’s Next Attorney General, EBONY (Oct. 31, 2018) 
https://www.ebony.com/news/letitia-tish-james-on-becoming-new-yorks-next-attorney-general/ (Last Visited, 
October 14, 2021). 
13 @TishJames Twitter post. 
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whether during her Campaign or as Attorney General, including but not limited to, the September 

27, 2018 roundtable event in Mineola, New York referenced above in Request for Production No. 

3, Table A.  Concerning the September 27, 2018 roundtable event, please produce all Documents 

and Communications including, but not limited to: (i) drafts or recordings of James’s speeches or 

remarks; (ii) communications related to the planning of the roundtable event and the decision to 

schedule it the same day as a Friends of the NRA fundraiser held in New Hyde Park, New York; 

(iii) communications related to whether and how holding the roundtable event was intended to or 

would likely help James get elected as the Attorney General for the State of New York; and/or (iv) 

any photographs, transcripts or recordings from the event.   

REQUEST FOR PRODUCTION NO. 5: 

All Documents and Communications concerning Campaign materials and/or 

Campaign fundraising materials, referring to the NRA—directly or indirectly—including but not 

limited to, any materials referencing the statements set forth in Request for Production No. 3, Table 

A. 

REQUEST FOR PRODUCTION NO. 6: 

All Documents and Communications concerning the drafting, contents, timing, and release 

of any of Campaign statements, Campaign fundraising statements and/or donor solicitations 

referencing the NRA, directly or indirectly, including but not limited to, the fundraising solicitation 

issued by James on or about August 6, 2020, a copy of which is annexed hereto as Exhibit B. 

REQUEST FOR PRODUCTION NO. 7: 

All Documents and Communications relating to the drafting, contents, timing, and release 

of any of Your and/or the Campaign’s press releases concerning the NRA. 
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REQUEST FOR PRODUCTION NO. 8: 

All Documents and Communications between James and former Governor Andrew Cuomo 

(“Cuomo”) concerning the NRA, including but not limited to, concerning Cuomo’s endorsement 

of James for New York State Attorney General. 

REQUEST FOR PRODUCTION NO. 9: 

All Documents and Communications concerning the Investigation, including but not 

limited to: (i) concerning authorization of the commencement of the Investigation, and (ii) 

evidencing the date of the commencement of the Investigation. 

REQUEST FOR PRODUCTION NO. 10: 

All Documents and Communications related to formal or informal interviews 

conducted by You or any of Your staff, attorneys or other representatives, during the Investigation, 

including but not limited to, transcripts of interviews, notes of interviews, exhibits used during 

interviews, and lists of individuals interviewed and present during the interviews, and including 

but not limited to, the dates of such interviews. 

REQUEST FOR PRODUCTION NO. 11: 

All Documents and Communications concerning continuation or termination of any 

Person’s business relationship with the NRA, including but not limited to, 

Communications between (a) You, and (b) that Person. 

REQUEST FOR PRODUCTION NO. 12: 

All Documents and Communications concerning any changes in the NRA’s (a) internal 

governance, or (b) internal policies and procedures, including but not limited to, Documents and 

Communications regarding any internal or external audit performed by or for the NRA of its (i) 

internal policies and procedures, or (ii) financial and/or accounting records. 

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 985 RECEIVED NYSCEF: 12/20/2022



 15 

 

REQUEST FOR PRODUCTION NO. 13: 

All Documents and Communications concerning the NRA between You and any of the 

following entities—whether directly or indirectly—including but not limited to, any of the entities’ 

current or former officers, employees, contractors, investigators, attorneys, agents, representatives, 

predecessors-in-interest, or designees. 

1. Edward Skyler; 

2. Cuomo; 

3. Office of the Attorney General for the District of Columbia; 

4. New York State Department of Financial Services; 

5. Michael R. Bloomberg and/or any other Campaign donor or supporter; 

6. Everytown; 

7. Moms Demand Action; 

8. Moms Demand Action for Gun Sense in America; 

9. Gays Against Guns; 

10. Pod Save America; 

11. Berkshire Bank; 

12. Citibank; 

13. Citizens Financial Group; 

14. People’s United Bank; 

15. Regions Financial Corp.; 

16. TD Bank; 

17. Truist Financial (formerly BB&T Corp.); and/or 
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18. Former or current members of the NRA’s Board of Directors, the NRA’s officers, 

employees, or representatives of vendors of the NRA or any witnesses whose 

testimony or out-of-court statements You may offer in evidence at trial or any 

pretrial hearing in this Action, including but not limited to, Wilson “Woody” 

Phillips, Joshua Powell, Wayne LaPierre, John Frazer, Christopher Cox, Oliver 

North, Mildred Hallow, Peter Brownell, Richard Childress, Daniel Boren, Esther 

Schneider, Roscoe “Rocky” Marshall, Phillip Journey, Ackerman McQueen, Inc., 

Aronson, LLC, RSM US LLP, J. Stephen Hart, Michael Volkov, and/or Cooper & 

Kirk LLP. 

In complying with this request, for any meeting or other Communication, please produce, 

without limitation, all Documents related to:  

(a) any scheduling communications, including but not limited to, calendar invitations, 

sent in advance of any such meetings or Communications,  

(b) evidence of any planned, cancelled, or actual communications with these 

individuals or entities concerning the NRA,  

(c) email messages,  

(d) other Outlook or similar application records,  

(e) text messages or other instant messages,  

(f) voicemails,  

(g) materials used or created for, during, or after such meetings or Communications 

(such as PowerPoint presentations, meeting agenda(s), handouts, meeting notes, action or follow 

up items, or transcripts), and/or 
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(h) summary memoranda or similar documents prepared in conjunction with or after 

such meetings or other Communications. 

REQUEST FOR PRODUCTION NO. 14: 

All Documents and Communications in effect since January 1, 2011 concerning Your 

internal or publicly disclosed guidance, guidelines, directives, policies and/or procedures for 

seeking the involuntary judicial dissolution of not-for-profit corporations.  

REQUEST FOR PRODUCTION NO. 15: 

All Documents and Communications referring to or describing any entity for which You 

have sought involuntary judicial dissolution as a “sham.” 

REQUEST FOR PRODUCTION NO. 16: 

All Document preservation notices effectuating Your obligations to preserve documents 

and other things in light of pending or anticipated litigation against You. 

Dated: New York, New York 
 October 14, 2021 

By: /s/Svetlana M. Eisenberg   
William A. Brewer III 
wab@brewerattorneys.com 
Svetlana M. Eisenberg 
sme@brewerattorneys.com 
Mordecai Geisler 
mxg@brewerattorneys.com 
BREWER, ATTORNEYS & COUNSELORS 
750 Lexington Avenue, 14th Floor 
New York, New York 10022 
Telephone: (212) 489-1400 
Facsimile: (212) 751-2849 

ATTORNEYS FOR DEFENDANT AND 
COUNTERCLAIM PLAINTIFF                            
THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA  
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APPENDIX A  
 

INSTRUCTIONS FOR PRODUCING ELECTRONICALLY STORED INFORMATION 

 
 Document Image Format.  Documents and ESI are to be produced in Tagged 

Image File Format (“TIFF”). If a document does not contain redactions, you are directed to 

produce an extracted text (.TXT) file containing searchable text for each electronic document and 

an Optical Character Recognition (“OCR”) text file for each imaged paper document along with 

image load files.  

 For documents that contain redactions, you are directed to provide an OCR text file 

for the unredacted portions of such documents.  

 Every TIFF file in each production must be referenced in the production’s 

corresponding load file.  

 The total number of TIFF files referenced in a production’s load file should match 

the number of TIFF files in the production.  

 Load files of the static images should be created and produced together with their 

associated static images to facilitate the use of the produced images by a document management 

or litigation support database system.  

 Metadata load files should contain, if available, the non-privileged metadata listed 

in the following table.  

Field Name Field Description Document 
Type 

BEGPRODBATE Beginning Production Number ALL 
ENDPRODBATE Ending Production Number ALL 
PROD_VOLUME Production Volume (ex. MOF-PD001) ALL 
BEGPRODATT Beginning Production Family Number ALL 
ENDPRODATT Ending Production Family Number ALL 
CUSTODIAN Custodian of records name. I.E.  Doe, John. ALL 
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Field Name Field Description Document 
Type 

CONFIDENTIALITY Confidentiality designations (if applicable) ALL 
PARENTID BeginBates number for the parent email of a 

family (will not be populated for documents that 
are not part of a family) 

ALL 

PAGES Total page count per document ALL 
FILENAME Document File Type EDOCS 
FILEEXT File extension of original document EDOCS 
LOCATION Original file path for electronic documents or 

folder path from mailbox for email 
ALL 

SENT_DATE Email Sent Date (MM/DD/YYYY) EMAILS 
SENT_TIME Email Sent Time (HH:MM:SS) GMT EMAILS 
LASTMODDATE Document Last Modified Date 

(MM/DD/YYYY) 
EDOCS 

CREATION_Date Email: (Empty) 
Native: Date the document was created. 

EDOCS 

DATERCVD Email: Date the email was received. 
Native: (Empty) 

EMAILS 

FILESIZE Document file size in bytes EDOCS 
AUTHOR Creator of document EDOCS 
SUBJECT Email Subject EMAILS 
FROM Author of Email EMAILS 
RECIPIENT Recipient of Document EMAILS 
CC Copies on Communications EMAILS 
BCC BCC EMAILS 
NATIVELINK Location of native file in volume if provided EDOCS 
MD5HASH MD5HASH of Electronic Loose File or 

Attachments 
EDOCS 

MESSAGEID Internet message identifier EMAILS 
TEXTPATH Location of OCR Text File in volume. ALL 

You are not obligated to populate manually the fields in the table that cannot be extracted from a 

document, with the exception of the custodian. 

 Production of Native Files.  Unless such materials contain privileged or redacted 

information, Microsoft Excel, Microsoft Project, Microsoft Access, other spreadsheets, and 

database files should be produced in native format.  If these files, however, contain privileged or 

redacted information, they need not be produced in native format but shall be produced with the 
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extracted text and metadata fields set forth in these instructions and definitions if possible, except 

to the extent the extracted text or metadata fields are themselves redacted.  Excel files that contain 

privileged information should be produced as an Excel file in a manner that does not prevent Excel 

functions from performing, but with privileged information redacted.  Each native file produced 

should be accompanied with its metadata as outlined in the table above, and an image placeholder 

designating the document was produced in native format.  The native file should be produced in a 

folder labeled with the Bates number of the native file document in the following format: 

a. Single file per document. 

b. Filenames should be of the form: 

i. <Bates num><designation>.<ext> 

Where <Bates num> is the BATES number of the document, <designation> any 

designation applicable to the document, and <ext> the appropriate extension for the 

document (.ppt, .xls, etc.); 

 Document Unitization and Load Files.  For files not produced in their native 

format, each page of a document shall be electronically saved as an image file.   

 If a document consists of more than one page, the unitization of the document and 

any attachments and/or affixed notes shall be maintained as it existed in the original when creating 

the image files.  The producing party shall produce a unitization file (“load file”) for all produced 

documents in accordance with the following formatting: 

a. Document Unitization Load File.  Document productions should include 

Concordance document load files containing the metadata listed in the table above. 
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b. OCR and Extracted Text Files (.TXT Files).  There should be a single text 

file per document containing all the document’s pages.  Pages must be separated by form 

feed character (decimal 12, hex 0xC).  Filenames should be of the following form: 

i. <Bates num>.txt  

ii. Where <Bates num> is the BATES number of the first page in the 

document. 

iii. Text must be encoded in ASCII, except where documents contain 

characters requiring UTF-8 in order to be read. Such documents 

shall be produced in UTF-8 format. 

Image Files.  Image files should be single page per image and single image per file.  TIFF 

is the default format unless the following formats are agreed to: jpeg, jpeg2000, gif, png, single 

image tiff, and bmp.  Filenames should be of the following form: 

a. <Bates num>.<ext> 

b. Where <Bates num> is the BATES number of the page, and <ext> is the 

appropriate extension for the image format (.jpg, .tif, .png, etc.). 

Metadata Load Files.  Filenames should be of the following form: 

a. Comma Separated Value (.CSV) files (commonly .DAT files). 

b. The first line must contain the column/field names. 

c. Every row must have the same number of columns/fields (empty values are 

acceptable). 

d. Text must be encoded in ASCII. 

e. Values must be enclosed by ASCII character 254. 

f. Multiple entries in a field must be separated by ASCII character 174. 
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g. New line value in data must be indicated by ASCII character 059. 

Values must be separated by ASCII character 020. 

Duplicates. If you have more than one identical copy of an electronic document (i.e., the 

documents are exact duplicates as that term is used in the electronic discovery field), only produce 

a single copy of that document (as long as all family relationships are maintained).  You may de-

duplicate ESI across each party’s custodians or sources.  De-duplication will be based on MD5 

hash values. 

Encryption. Please make reasonable efforts to ensure that all encrypted or password-

protected documents are successfully processed for review and production, and if produced in 

native form, that the decrypted document is produced.  To the extent encrypted or password-

protected documents are successfully processed according to the requirements set forth herein, you 

have no duty to identify the prior encrypted status of such documents.  To the extent such 

documents are not successfully processed despite use of reasonable efforts, including reasonable 

efforts to obtain passwords, produce an inventory of such files that are determined to have a 

reasonable likelihood of containing relevant information as is apparent without decryption such as 

attachments to responsive files, or metadata suggestive of responsiveness, such as relevant file 

names, and in any case shall include any containers files such as PST or ZIP files.  The inventory 

shall contain any required metadata and document identifying information, including family 

relationships, to the extent that such information can be extracted using reasonable efforts during 

document processing.  The inventory shall be produced in accordance with the Load File 

specifications. 
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System and Program Files. System and program files, defined as the NIST, need not be 

processed, reviewed or produced.  Additional files may be excluded by mutual agreement of the 

parties. 

Black and White. All files shall be produced in black and white.  At a party’s request, the 

parties shall meet and confer regarding production of color image(s) for specific documents. 

Bates Numbering - Document Images. Each page of a produced document shall have a 

unique page identifier (“Bates Number”) electronically “burned” onto the image at a location that 

does not unreasonably conceal or interfere with any information from the source document.  Any 

confidentiality legend, if applicable, shall be “burned” onto each document’s image at a location 

that does not unreasonably obscure any information from the source document. 

Bates Numbering - Native Format Documents. Documents produced in Native Format 

will be produced with a placeholder TIFF image.  Each TIFF placeholder will contain the Bates 

Number and confidentiality designation, if any. 

Production Media. Documents shall be produced by FTP site or on CD-ROM, DVD, 

external hard drive (with standard PC compatible interface), or other readily accessible computer 

or electronic media (the “Production Media”).  Each item of Production Media shall be produced 

in a Bates labeled folder corresponding to the Bates label on the image placeholder.  Each native 

file produced will be accompanied with its metadata. 

Attachments.  Email attachments and embedded files or links must be mapped to their 

parent by the document or production number.  If attachments and embedded files are combined 

with their parent documents, then “BeginAttach” and “EndAttach” fields listing the unique 

beginning and ending number for each attachment or embedded document must be included. 
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Compressed Files. Compression file types (e.g., .CAB, .GZ, .TAR, .Z, and .ZIP) shall be 

decompressed in a reiterative manner to ensure that a zip within a zip is decompressed into the 

lowest possible compression resulting in individual folders and/or files. 

Embedded.  If a document has information from another file embedded in it (e.g., a Word 

document containing an embedded spreadsheet), produce the document with all embedded 

information, but the NRA reserves the right to request that the embedded file be produced as a 

standalone file. 

Form of Production for Electronic Messages:  Electronic messages (defined above) shall 

be produced in a searchable format that preserves the presentational features of the original 

messages, such as emojis, images, video files, animations, and the like.  Electronic messages must 

not be converted to rasterized or non-unitized file formats such as PDF or TIFF. In general, 

messages should be produced in the same format as that in which they were exported for purposes 

of collection, search, or review. As a general rule, messages can be produced in CSV (Comma 

Separated Values) format. 

Identifying Sources of Electronic Messages:  In responding to requests for electronic 

messages, you should consider any software applications used by the parties and individual 

custodians of data as potential sources of electronic messages.  Even applications that primarily 

serve other purposes may contain built-in messaging systems. As an example, customer 

relationship management software and practice management software often include messaging 

systems. Your search and production should take account all reasonably available sources of 

electronic messages. 

4819-9744-3071.1  
2277-18   
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LETITIA JAMES

A TTORNEY G ENERAL

By Overnight M ail

STATE OF NEW  YORK

OFFICE OF THE ATTORNEYGENERAL

National Rifle Association of America

c/o NRA OGC

11250 W aples M ill Road

Fairfax, VA 22030

Drv1s10N OF SocIALJ usTICE
C HARITIES B UREAU

April 26, 2019

DOCUM ENT PRESERVATION FOR NEW  YORK STATE ATTORNEY GENERAL INVESTIGATION

The New York State Office of the Attorney General ("OAG") is currently investigating conduct

by the National Rifle Association of America, Inc. and Affiliated Entities1 (collectively, the

"NRA"), including related party transactions between the NRA and its board members;

unauthorized political activity; and potentially false or misleading disclosures in regulatory

filings. Such conduct may relate to violations of New York law, including but not limited to

Article 7 of the Not-for-Profit Corporation Law, Article 7-A of the Executive Law, and Article 8

of the Estates, Powers, and Trust Law.

The OAG hereby requests that the National Rifle Association ("You") preserve all physical and

electronic data and records, including documents and correspondence ("Records" as defined

more fully in Section II, below) pertaining to matters that are the subject of this investigation.

This letter provides information regarding the current scope of the investigation and the scope of

the obligation to preserve Records.

1 "Affiliated Entities" include, without limitation, the NRA Foundation, Inc. , NRA Civil Rights Defense Fund, NRA

Freedom Action Foundation, NRA Special Contribution Fund d/b/a NRA W hittington Center, NRA Institute for

Legislative Action, and NRA Political Victory Fund.

28 LIBERTY STREET, N EW YORK, NY 10005 ·PHONE (212) 416-8401 · W W W .AG.NY.GOV
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I. Current Scope of the Investigation

The scope of the investigation is subject to change based on the information collected. At the

present time, You are directed to preserve all Records relating to or concerning the following

subject matter areas (including communications related thereto) for the period January 1, 2012

to the present, and continuing thereafter:

1. Meetings of Your board of directors and any committees thereof, and any materials (e.g.

board books, financial statements, budgets, memoranda) provided to or considered by the

board and any committee;

2. Payments, including without limitation, compensation, reimbursements, and/or benefits,

made directly or indirectly, to all board members, trustees, officers, directors, key

employees, and family members or entities owned or controlled by the same;

3. Services provided by, contracts with and payments, direct or indirect, to fundraising

consultants, professional fundraisers, marketing, public relations, branding, event

planning, media and advertising consultants, induding the contemplation or

consideration thereof;

4. M embership recruitment or promotional programs, campaigns or relationships involving

third parties;

5. Affinity programs with third parties, including with Lockton Affinity, LLC;

6. All transactions or consideration of transactions between You and Your board members,

trustees, officers, directors, key employees, or family members or entities owned or

controlled by the same;

7. All financial transactions between and among NRA Affiliated Entities;

8. Financial audits, regulatory disclosures, and/or legal compliance, including

communications and information provided to outside auditors and consultants concerning

the same;

9. Any coordination or communication between the NRA or NRA Affiliated Entities and

any campaign for elected office;

10. All conflict of interest policies and documents concerning implementation thereof,

including without limitation all conflict of interest disclosures;

11. All whistleblower policies and documents concerning implementation thereof, including

any whistleblower complaints.

II. Scope of the Obligation to Preserve

"Records" is used in the broadest sense of the term and shall mean all records and other tangible

media of expression of any nature, including: including hardcopy and documentary records, and

other systems, as well as electronic records, video recordings, audio recordings, e-mail, text

messages, instant messages, voicemail messages or social media accounts maintained directly or

by or through third parties, QuickBooks records, clinical records, billings records, computer

systems, removable electronic media, and other systems. "Other systems" include word

2
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processing documents, spreadsheets, databases, calendars, telephone logs, Internet usage files,

and network access information. You should also preserve the following platforms in its

possession or in the possession of an entity or third party under its control and/or practically

accessible by You: databases, networks, computer systems, including legacy systems (hardware

and software), servers, archives, backup or disaster recovery systems, tapes, discs, drives,

cartridges, cloud storage, other storage media, laptops, personal computers, and tablets.

The information that should be preserved includes active data (readily accessible today),

archived data (stored on backup media), and deleted data (still recoverable through the use of

computer forensics).

W e also request that you take affirmative steps to prevent anyone with access to your data

systems and archives from seeking to modify or destroy Records on network or local hard drives

(such as by deleting or overwriting files, using data shredding and overwriting applications,

defragmentation, re-imaging or replacing drives, encryption, compression, or the like). Likewise,

for information or data that is identified as concerning or possibly concerning the investigation,

we request that you take affirmative steps to prevent account holders from deleting such

information and data in any way that would prevent you from recovering it in the future if

needed.

To guard against inadvertent spoliation of evidence, please forward a copy of this letter to any

and all persons and entities with custodial responsibilities for the items referred to above. W e

specifically request that you forward a copy of this letter or an equivalent notice to all of Your

current board members or past board members who may have relevant information, including

information stored on any personal systems, servers, or cloud-based accounts.

If you have any questions, please contact Senior Enforcement Counsel John Oleske at

(212) 416-8660.

Sincerely,

~ ~ J ' l c 


~ e s  Sheehan

Bureau Chief, Charities Bureau

3
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK 

PEOPLE OF THE STATE OF NEW YORK, BY 

LETITIA JAMES, ATTORNEY GENERAL OF 

THE STATE OF NEW YORK, 

Plaintiff, 

v. 

THE NATIONAL RIFLE ASSOCIATION OF 

AMERICA, INC., WAYNE LAPIERRE, 

WILSON PHILLIPS, JOHN FRAZER, and 

JOSHUA POWELL, 

Defendants. 

Index No. 451625/2020 

Hon. Joel M. Cohen  

COMMERCIAL DIVISION RULE 11-b CERTIFICATION 

1. I am an Assistant Attorney General (“AAG”) in the Enforcement Section of the

Charities Bureau of the New York State Office of the Attorney General (“OAG”). 

2. I provide this certification in connection with the preparation of the attached

Categorical Privilege Log pursuant to Rule 11-b(b)(1) of the Commercial Division Rules.   

3. The attached Categorical Privilege Log was prepared in response to the National

Rifle Association of America’s First Requests for Production to Plaintiff People of the State of 

New York, by Letitia James, Attorney General of the State of New York dated February 3, 2021. 

4. The categories withheld on the basis of privilege include:

a. Category 1: Communications with witnesses or their counsel, including 
document preservation notices and subpoenas.  Production of these documents 

would result in the disclosure of law enforcement techniques and procedures, and 

compromise confidential sources. Furthermore, these documents reflect 

communications with public officers in the performance of their duties, and the 

public interest requires that such communications should not be divulged. 
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b. Category 2: Correspondence with law enforcement agencies.  Production

of these documents would result in the disclosure of law enforcement techniques

and procedures.  Furthermore, the OAG has a common interest with the D.C.

Office of the Attorney General in connection with the investigation of the NRA

and its affiliated entities.  The OAG has shared work product and trial preparation

materials with the D.C. Office of the Attorney General in connection with that

common interest.  Furthermore, these documents reflect communications with

public officers in the performance of their duties, and the public interest requires

that such communications should not be divulged.

c. Category 3: Correspondence with consultants.  The OAG has

communicated with consultants on various technical matters related to the NRA

investigation.  Disclosure of these communications would result in the disclosure

of protected work product and trial preparation materials.  Furthermore, these

documents reflect communications with public officers in the performance of

their duties, and the public interest requires that such communications should not

be divulged.

d. Category 4: Draft and final interview memoranda.  The OAG’s interview

notes and memoranda are protected work product and trial preparation materials.

Disclosure of these materials would also reveal law enforcement techniques and

procedures, and compromise confidential sources.  The OAG has provided a list

of the non-confidential persons interviewed to permit the NRA to subpoena

and/or speak to those witnesses.  Furthermore, these documents reflect

communications with public officers in the performance of their duties, and the

public interest requires that such communications should not be divulged.

e. Category 5: Communications with and documents obtained from or

relating to complainants and confidential sources.  The OAG received documents

from complainants and confidential sources concerning the NRA.  Disclosure of

these documents would reveal law enforcement techniques and procedures, and

compromise confidential sources.  Furthermore, these documents reflect

communications with public officers in the performance of their duties, and the

public interest requires that such communications should not be divulged.

5. With respect to all five categories of the attached Categorical Privilege Log, the

Office of the Attorney General (“OAG”) collected and applied search terms to the OAG email 

accounts for the following custodians for the time period September 1, 2018 through August 6, 

2020: 

a. Charities Bureau Principal Accountant Judith Welsh-Liebross

b. Charities Bureau Accountant Darren Beauchamp

c. Charities Bureau Accountant Charles Aganu
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d. AAG Jonathan Conley

e. AAG Monica Connell

f. AAG Erica James

g. AAG John Oleske

h. AAG Sharon Sash

i. AAG Stephen Thompson

j. AAG William Wang

k. Director of Research and Analytics Jonathan Werberg

l. Data Scientist Chansoo Song

m. Legal Assistant Nina Sargent

n. Former AAG Laura Wood

o. Charities Bureau, Enforcement Section Co-chief Emily Stern

p. Charities Bureau, Enforcement Section Co-chief Yael Fuchs

q. Charities Bureau Deputy Chief Karin Kunstler Goldman

r. Charities Bureau Chief James Sheehan

s. Deputy Solicitor General Steven Wu

t. Chief Deputy Attorney General for Social Justice Meghan Faux

u. First Deputy Attorney General Jennifer Levy

v. Chief of Staff Ibrahim Khan

w. Attorney General Letitia James 

6. The search terms used, with the exception of those used to capture and identify

confidential subjects or information, are included in the attached Schedule A. 

7. A combination of batch coding, threading, and individual review was used for the

review of emails that hit on search terms.  Attachments to emails were coded according to the 

coding of the parent email. 

a. With respect to batch coding, where a collection of emails was apparently

relevant or not relevant based on recipients or subject, coding was applied en

masse.  For example, email chains with similar subject lines related to

communications with law enforcement agencies concerning unrelated

investigations or litigation were batch coded as not relevant.  At the same time,

emails with counsel who were known to only have communications with the

custodians regarding a relevant witness were batch coded as relevant.

b. With respect to threading, an algorithm available on the document review

platform used by the OAG was utilized whereby coding applied to the most recent

email in an email chain was automatically applied to the remainder of the email

chain.
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8. Due to the unavailability of one attorney to consult on search terms prior to 

production of this privilege log, and ongoing technological issues with the OAG’s document 

review platform, the total document number for Category 1 may increase. The list of witnesses, 

however, is complete to the best of my knowledge.   

9. With respect to Categories 1, 5, and 6, I undertook a review of the internal shared 

drive used by OAG attorneys for the NRA investigation and litigation for correspondence, 

subpoenas, draft and final interview memoranda, and documents received from confidential 

sources. 

10. The OAG reserves the right to amend the attached Categorical Privilege Log.  In 

particular, in regard to Category 5, the OAG is still in the process of ensuring that all relevant 

ESI was captured and reviewed, and documents within this Category are still under review for 

potential de-designation.   

 

Dated: December 3, 2021  

New York, New York  

 

 

/s/ Stephen Thompson  

Stephen Thompson 

Assistant Attorney General  

NYS Office of the Attorney General  

28 Liberty Street  

New York, New York 10005  

(212) 416-6183 

Stephen.Thompson@ag.ny.gov  
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SCHEDULE A 

 

@akingump.com 

@bakerbotts.com 

@clayro.com 

@winston.com 

abarry@clinewilliams.com 

AJeffers@dunnington.com 

Alice Fisher 

Alice.Fisher@lw.com 

Aljuwan Jeffer 

Andre Barry 

Andrew Lankler 

Arthur Meola 

arthur@readytoroll.com 

Brendan Sullivan 

Brian Mason 

cboehning@paulweiss.com 

Charles Clayman 

Chris Cox 

Christopher Boehning 

Christopher D'Agostino 

Christopher.D'Agostino@lw.com 

Clayman & Rosenberg LLP 

clayman@clayro.com 

Cynthia Neidl 

dan@wardberry.com 

Daniel Ward 

David Rody 

David Sterling 

David Yoshimura 

David.sterling@bakerbotts.com 

David.yoshimura@faegredrinker.com 

Deborah Lifshey 

Deborah.Lifshey@pearlmeyer.com 

dollar@clayro.com 

Douglas Thomasina 

drody@sidley.com 

Dunnington Bartholow & Miller 

Eric Dupont 

Everytown for Gun Safety 

gruber.mike@dorsey.com 

Hayley Booker 

Jason Lilien 

Jay Willis (GQ) 

jlilien@loeb.com 
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Joseph Perry 

Judge Journey 

LMcgrath@dunnington.com 

Luke McGrath 

Mallory Edel 

Mann@clm.com 

Marcus Owen 

Marcus Owens 

Mark Dycio 

Mark MacDougall 

Mark w/2 dycio 

Mark Werbner 

mason.brian@dorsey.com 

Matthew Saxon 

mburrage@whittenburragelaw.com 

mdycio@dyciolaw.com 

medel@sidley.com 

Michael Burrage 

Mike Gruber 

Mowens@Loeb.com 

MSaxon@winston.com 

mwerbner@werbnerlaw.com 

mwerbner@winston.com 

NeidlC@gtlaw.com 

nic* w/2 klinefeldt 

Nicholas Klinefeldt 

Nick Suplina 

Nick.klinefeldt@faegredrinker.com 

operations@everytown.org 

Pamela Mann 

Patricia Sawyer 

psawyer@whittenburragelaw.com 

SCady@wc.com 

Seth Farber 

sfarber@winston.com 

sryan@mwe.com 

Stephen Ryan 

Steve Cady 

Steve Ryan 

TBuchana@winston.com 

tdharrison@mwe.com 

tdouglas@loeb.com 

Thomas Dollar 

Thomas McLish 

Todd Harrison 

Tom Buchanan 
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Tom Kissane 

Winston & Strawn 
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Category No. Date Range Document Type Category Description Privilege Justification Documents Withheld, 
Including Families

1 9/1/2018‐8/6/2020 Document Preservation Notices, Subpoenas, 
Correspondence, and Documents

Documents relating to communications with the following witnesses or their 
counsel, including document preservation notices, and document and 
testimonial subpoenas:

Dan Boren; Esther Schneider; Julie Golob; Pete Brownell; Richard Childress; 
Steve Hornady; Bank of America; Branch Banking and Trusts; Fifth Third Bank; 
First Citizens Bank; Wells Fargo; AmEx; Ackerman McQueen; RSM; Oliver North; 
Chris Cox; Wayne Sheets / HWS; McKenna & Associates; Woody Phillips; Pearl 
Meyer; Ready to Roll Transportation; Josh Powell; Under Wild Skies; 501c 
Solutions LLC; Associated Television International; Allegiance Creative Group; 
American Media & Advocacy Group LLC; Braztech International; Brownells Inc.; 
Chubb Group Holdings; Concord Social and Public Relations; Diamondback 
Firearms, LLC; Heritage Manufacturing; Illinois Union Ins. Co.; Infocision; 
Lockton Affinity; Lockton Companies; Membership Marketing Partners; Mercury 
Group; National Media Resarch, Planning, and Placement; OnMessage; Red 
Eagle Media Group; Sharpe Group; Starboard Strategic; Taurus International 
Manufacturing; Confidential source

Law Enforcement Privilege, Public Interest Privilege 1,134

2 9/1/2018‐8/6/2020 Correspondence and Documents Correspondence with law enforcement agencies Law Enforcement Privilege, Work Product Privilege, Common Interest Privilege, Trial Preparation, 
Public Interest Privilege 1,183

3 9/1/2018‐8/6/2020 Correspondence and Documents Correspondence with consultants Law Enforcement Privilege, Work Product Privilege, Trial Preparation, Public Interest Privilege 303

4 9/1/2018‐8/6/2020 Memoranda

Draft and final interview memoranda relating to the following witnesses:
David Boren
Peter Brownell
Richard Childress
Chris Cox
Seth Downing
Zachary Fortsch
Julie Golob
Mildred Hallow
David Jones
Tony Makris

Steve Marconi

Andrew McKenna

Melanie Montgomery

Oliver North
Esther Schneider
Nader Tavangar
Al Weber

Bill Winkler

Confidential source

Law Enforcement Privilege, Work Product Privilege, Trial Preparation, Public Interest Privilege 84

5 9/1/2018‐8/6/2020 Correspondence and Documents
Communications with and documents obtained from or relating to 
complainants and confidential sources Law Enforcement Privilege, Public Interest Privilege 38

Total unique 
documents

2,666

Categorical Privilege Log

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 986 RECEIVED NYSCEF: 12/20/2022



EXHIBIT 5 

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 987 RECEIVED NYSCEF: 12/20/2022



1 

 

SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK 

 

 

 

PEOPLE OF THE STATE OF NEW YORK, BY 

LETITIA JAMES, ATTORNEY GENERAL OF 

THE STATE OF NEW YORK, 

 

Plaintiff, 

 

v. 

 

THE NATIONAL RIFLE ASSOCIATION OF 

AMERICA, INC., WAYNE LAPIERRE, 

WILSON PHILLIPS, JOHN FRAZER, and 

JOSHUA POWELL, 

 

Defendants. 

 

 

Index No. 451625/2020 

Hon. Joel M. Cohen  

 

 

 

 

AMENDED COMMERCIAL DIVISION RULE 11-b CERTIFICATION 

 

1. I am an Assistant Attorney General (“AAG”) in the Enforcement Section of the 

Charities Bureau of the New York State Office of the Attorney General (“OAG”). 

2. I provide this amended certification in connection with the preparation of the 

attached Amended Categorical Privilege Log pursuant to Rule 11-b(b)(1) of the Commercial 

Division Rules.   

3. The attached Amended Categorical Privilege Log was prepared in response to the 

National Rifle Association of America’s First Requests for Production to Plaintiff People of the 

State of New York, by Letitia James, Attorney General of the State of New York dated February 

3, 2021. 

4. The categories withheld on the basis of privilege include: 

a. Category 1: Communications with witnesses or their counsel, including 

subpoenas.  Production of these documents would result in the disclosure of law 

enforcement techniques and procedures, and compromise confidential sources. 

Furthermore, these documents reflect communications with public officers in the 
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performance of their duties, and the public interest requires that such 

communications should not be divulged.  

 

b. Category 2: Correspondence with law enforcement agencies.  Production 

of these documents would result in the disclosure of law enforcement techniques 

and procedures.  Furthermore, the OAG has a common interest with the D.C. 

Office of the Attorney General in connection with the investigation of the NRA 

and its affiliated entities.  The OAG has shared work product and trial preparation 

materials with the D.C. Office of the Attorney General in connection with that 

common interest.  Furthermore, these documents reflect communications with 

public officers in the performance of their duties, and the public interest requires 

that such communications should not be divulged.  

 

c. Category 3: Correspondence with consultants.  The OAG has 

communicated with consultants on various technical matters related to the NRA 

investigation.  Disclosure of these communications would result in the disclosure 

of protected work product and trial preparation materials.  Furthermore, these 

documents reflect communications with public officers in the performance of 

their duties, and the public interest requires that such communications should not 

be divulged. 

 

d. Category 4: Draft and final interview memoranda.  The OAG’s interview 

notes and memoranda are protected work product and trial preparation materials.  

Disclosure of these materials would also reveal law enforcement techniques and 

procedures, and compromise confidential sources.  The OAG has provided a list 

of the non-confidential persons interviewed to permit the NRA to subpoena 

and/or speak to those witnesses.  Furthermore, these documents reflect 

communications with public officers in the performance of their duties, and the 

public interest requires that such communications should not be divulged. 

 

e. Category 5: Communications with and documents obtained from or 

relating to complainants and confidential sources.  The OAG received documents 

from complainants and confidential sources concerning the NRA.  Disclosure of 

these documents would reveal law enforcement techniques and procedures, and 

compromise confidential sources.  Furthermore, these documents reflect 

communications with public officers in the performance of their duties, and the 

public interest requires that such communications should not be divulged. 

 

5. With respect to all five categories of the attached Categorical Privilege Log, the 

Office of the Attorney General (“OAG”) collected and applied search terms to the OAG email 

accounts for the following custodians for the time period September 1, 2018 through August 6, 

2020: 
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a. Charities Bureau Principal Accountant Judith Welsh-Liebross 

b. Charities Bureau Accountant Darren Beauchamp 

c. Charities Bureau Accountant Charles Aganu 

d. AAG Jonathan Conley 

e. AAG Monica Connell 

f. AAG Erica James 

g. AAG John Oleske 

h. AAG Sharon Sash 

i. AAG Stephen Thompson 

j. AAG William Wang 

k. Director of Research and Analytics Jonathan Werberg 

l. Data Scientist Chansoo Song 

m. Legal Assistant Nina Sargent 

n. Former AAG Laura Wood 

o. Charities Bureau, Enforcement Section Co-chief Emily Stern 

p. Charities Bureau, Enforcement Section Co-chief Yael Fuchs 

q. Charities Bureau Deputy Chief Karin Kunstler Goldman 

r. Charities Bureau Chief James Sheehan 

s. Deputy Solicitor General Steven Wu 

t. Social Justice Department Deputy Chief Meghan Faux 

u. First Deputy Attorney General Jennifer Levy 

v. Chief of Staff Ibrahim Khan 

w. Attorney General Letitia James 

 

6. The search terms used, with the exception of those used to capture and identify 

confidential subjects or information, are included in the attached Schedule A. 

7. A combination of batch coding, threading, and individual review was used for the 

review of emails that hit on search terms.  Attachments to emails were coded according to the 

coding of the parent email. 

a. With respect to batch coding, where a collection of emails was apparently 

relevant or not relevant based on recipients or subject, coding was applied en 

masse.  For example, email chains with similar subject lines related to 

communications with law enforcement agencies concerning unrelated 

investigations or litigation were batch coded as not relevant.  At the same time, 

emails with counsel who were known to only have communications with the 

custodians regarding a relevant witness were batch coded as relevant. 

 

b. With respect to threading, an algorithm available on the document review 

platform used by the OAG was utilized whereby coding applied to the most recent 

email in an email chain was automatically applied to the remainder of the email 

chain. 
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8. Additional documents related to Category 1 have been identified following a 

review of documents conducted by an attorney who was not available to provide search terms 

when the OAG’s original Rule 11-b Certification was served.   

9. With respect to Categories 1, 5, and 6, I undertook a review of the internal shared 

drive used by OAG attorneys for the NRA investigation and litigation for correspondence, 

subpoenas, draft and final interview memoranda, and documents received from confidential 

sources. 

10. The OAG reserves the right to amend the attached Categorical Privilege Log. 

Additionally, the OAG has not identified any documents to be de-designated.   

 

Dated: May 25, 2021  

New York, New York  

 

 

/s/ Stephen Thompson  

Stephen Thompson 

Assistant Attorney General  

NYS Office of the Attorney General  

28 Liberty Street  

New York, New York 10005  

(212) 416-6183 

Stephen.Thompson@ag.ny.gov  
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SCHEDULE A 

 

@akingump.com 

@bakerbotts.com 

@clayro.com 

@winston.com 

abarry@clinewilliams.com 

AJeffers@dunnington.com 

Alice Fisher 

Alice.Fisher@lw.com 

Aljuwan Jeffer 

Andre Barry 

Andrew Lankler 

Arthur Meola 

arthur@readytoroll.com 

Brendan Sullivan 

Brian Mason 

cboehning@paulweiss.com 

Charles Clayman 

Chris Cox 

Christopher Boehning 

Christopher D'Agostino 

Christopher.D'Agostino@lw.com 

Clayman & Rosenberg LLP 

clayman@clayro.com 

Cynthia Neidl 

dan@wardberry.com 

Daniel Ward 

David Rody 

David Sterling 

David Yoshimura 

David.sterling@bakerbotts.com 

David.yoshimura@faegredrinker.com 

Deborah Lifshey 

Deborah.Lifshey@pearlmeyer.com 

dollar@clayro.com 

Douglas Thomasina 

drody@sidley.com 

Dunnington Bartholow & Miller 

Eric Dupont 

Everytown for Gun Safety 

gruber.mike@dorsey.com 

Hayley Booker 

Jason Lilien 

Jay Willis (GQ) 

jlilien@loeb.com 
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Joseph Perry 

Judge Journey 

LMcgrath@dunnington.com 

Luke McGrath 

Mallory Edel 

Mann@clm.com 

Marcus Owen 

Marcus Owens 

Mark Dycio 

Mark MacDougall 

Mark w/2 dycio 

Mark Werbner 

mason.brian@dorsey.com 

Matthew Saxon 

mburrage@whittenburragelaw.com 

mdycio@dyciolaw.com 

medel@sidley.com 

Michael Burrage 

Mike Gruber 

Mowens@Loeb.com 

MSaxon@winston.com 

mwerbner@werbnerlaw.com 

mwerbner@winston.com 

NeidlC@gtlaw.com 

nic* w/2 klinefeldt 

Nicholas Klinefeldt 

Nick Suplina 

Nick.klinefeldt@faegredrinker.com 

operations@everytown.org 

Pamela Mann 

Patricia Sawyer 

psawyer@whittenburragelaw.com 

SCady@wc.com 

Seth Farber 

sfarber@winston.com 

sryan@mwe.com 

Stephen Ryan 

Steve Cady 

Steve Ryan 

TBuchana@winston.com 

tdharrison@mwe.com 

tdouglas@loeb.com 

Thomas Dollar 

Thomas McLish 

Todd Harrison 

Tom Buchanan 
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Tom Kissane 

Winston & Strawn 
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Category No. Date Range Document Type Category Description Privilege Justification
Documents Withheld, 

Including Families

1 9/1/2018-8/6/2020
Document Preservation Notices, Subpoenas, 

Correspondence, and Documents

Documents relating to communications with the following witnesses or their 

counsel, including document preservation notices, and document and 

testimonial subpoenas:

Dan Boren; Esther Schneider; Julie Golob; Pete Brownell; Richard Childress; 

Steve Hornady; Bank of America; Branch Banking and Trusts; Fifth Third Bank; 

First Citizens Bank; Wells Fargo; AmEx; Ackerman McQueen; RSM; Oliver North; 

Chris Cox; Wayne Sheets / HWS; McKenna & Associates; Woody Phillips; Pearl 

Meyer; Ready to Roll Transportation; Josh Powell; Under Wild Skies; 501c 

Solutions LLC; Associated Television International; Allegiance Creative Group; 

American Media & Advocacy Group LLC; Braztech International; Brownells Inc.; 

Chubb Group Holdings; Concord Social and Public Relations; Diamondback 

Firearms, LLC; Heritage Manufacturing; Illinois Union Ins. Co.; Infocision; 

Lockton Affinity; Lockton Companies; Membership Marketing Partners; 

Mercury Group; National Media Resarch, Planning, and Placement; OnMessage; 

Red Eagle Media Group; Sharpe Group; Starboard Strategic; Taurus 

International Manufacturing; Confidential source

Law Enforcement Privilege, Public Interest Privilege 1,192

2 9/1/2018-8/6/2020 Correspondence and Documents Correspondence with law enforcement agencies
Law Enforcement Privilege, Work Product Privilege, Common Interest Privilege, Trial Preparation, 

Public Interest Privilege
1,183

3 9/1/2018-8/6/2020 Correspondence and Documents Correspondence with consultants Law Enforcement Privilege, Work Product Privilege, Trial Preparation, Public Interest Privilege 303

4 9/1/2018-8/6/2020 Memoranda

Draft and final interview memoranda relating to the following witnesses:

David Boren

Peter Brownell

Richard Childress

Chris Cox

Seth Downing

Zachary Fortsch

Julie Golob

Mildred Hallow

David Jones

Tony Makris

Steve Marconi

Andrew McKenna

Melanie Montgomery

Oliver North

Esther Schneider

Nader Tavangar

Al Weber

Bill Winkler

Confidential source

Law Enforcement Privilege, Work Product Privilege, Trial Preparation, Public Interest Privilege 84

5 9/1/2018-8/6/2020 Correspondence and Documents
Communications with and documents obtained from or relating to 

complainants and confidential sources
Law Enforcement Privilege, Public Interest Privilege 38

Total unique 

documents
2,724

Categorical Privilege Log
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  October 20, 2022 

VIA EMAIL  

Hon. O. Peter Sherwood, Special Master 
Ganfer Shore Leeds & Zauderer 
306 Lexington Avenue 
New York, NY 10017 
Psherwood@ganfershore.com 
 

Re: NYAG v. The National Rifle Association of America et al., 
Index No. 451625/2020  
NYAG's Privilege Log 

 

Dear Judge Sherwood: 

On behalf of the National Rifle Association of America, we seek an order to compel the 
NYAG to provide additional information in its privilege log, to produce logged documents that 
are not privileged, and, to the extent necessary, submit certain documents over which the NYAG 
claims privileges for an in camera review. 

Once the NYAG complies, the NRA reserves the right to challenge the NYAG's 
assertions of privilege based on the additional and currently missing information. 

I. 
BACKGROUND 

In this action, on February 3, 2021 and October 14, 2021, the NRA served on the NYAG 
its requests for the production of documents.  In response, the NYAG produced to the NRA 
some and withheld at least 2,724 other documents.  For the latter, the NYAG provided a 
categorical privilege log (attached as Exhibit A to the accompanying affirmation of Svetlana M. 
Eisenberg dated October 20, 2022).   

The NYAG's privilege log is deficient in several respects.  As evidenced by the letters 
attached as exhibits B and C, the parties were unsuccessful in resolving the dispute without Your 
Honor’s assistance.   

II. 
PROCEDURAL POSTURE  

On May 2, 2022, the NYAG amended her complaint by adding a new cause of action 
against the NRA.  Subsequently, the NRA moved to dismiss the First Cause of Action.  Earlier 
this Fall, Judge Cohen denied the motion.  The NRA answered the operative complaint last 
week.  In its Answer, the NRA asserted a number of defenses (excerpted as exhibit D), including 
the defense seeking the dismissal of the NYAG's claims against the NRA on First Amendment 
and other constitutional grounds. 
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III. 
ARGUMENT  

The NRA has identified the following deficiencies in the NYAG's privilege log, which, 
pursuant to Article 31 of the CPLR, must be corrected. 

 
1) Public Interest Privilege 

 
First, each of the five Categories contained within the NYAG's Privilege Log asserts the 

applicability of the public interest privilege. The public interest privilege protects 
communications between and to public officers “where the public interest requires that such 
confidential communications or the sources should not be divulged.”1  Application of the public 
interest privilege is justified where “the public interest might otherwise be harmed if extremely 
sensitive material were to lose this special shield of confidentiality.”2 However, “specific 
support is required to invoke it.”3  As such, it is not sufficient to claim, in conclusory fashion, 
that “confidentiality is necessary to the pending investigation and vital to public safety because 
it encourages potential witnesses to provide information.”4 

 
The NYAG’s Privilege Log, the accompanying certification, and the conclusory 

assertions in counsel’s subsequent correspondence are devoid of any explanation as to how the 
public interests would be harmed by the disclosure of the documents in Categories 1-5. Because 
the NYAG has failed to provide a basis for the assertion of this privilege, the Special Master 
should hold that the public interest privilege does not apply, and is not a proper basis on which 
the NYAG can withhold the documents. 

 
2) Law Enforcement Privilege 

 
All Categories on the NYAG's Privilege Log also identify “law enforcement privilege” 

as a basis for withholding documents. In New York, “the existence of such a privilege is 
questionable.”5 “Even assuming such a privilege exists . . . more is needed than a conclusory 

 
1 Cirale v. 80 Pine St. Corp., 35 N.Y.2d 113, 117 (1974). 
2 In re World Trade Ctr. Bombing Litig., 93 N.Y.2d 1, 8 (1999). 
3 Colgate Scaffolding & Equip. Corp. v. York Hunter City Servs., Inc., 14 A.D.3d 345, 346 

(1st Dep’t 2005). 
4 Id. 

 
5 Taylor v. State, 66 Misc. 3d 1229(A), 125 N.Y.S.3d 528 (N.Y. Ct. Cl. 2019); see also In 

re 91st St. Crane Collapse Litig., 31 Misc. 3d 1207(A), 930 N.Y.S.2d 175 (Sup. Ct. 2010) 
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assertion that confidentiality is necessary to the pending investigation.”6 In those cases which 
have recognized the law enforcement privilege, it has been held that “in camera review of the 
material sought is particularly appropriate to determine if redaction is required to protect a 
legitimate law enforcement interest.”7 

 
Because the NYAG failed to identify the specific law enforcement interests which would 

be harmed by the disclosure of the documents identified in Categories 1-5, the NRA respectfully 
requests that the Special Master hold that the law enforcement privilege does not apply or 
perform an in camera review of the documents to determine whether or not it does. 

 
3) Common Interest Privilege 

 
The NYAG asserted the common interest privilege for Category 2, which consists of 

“[c]orrespondence with law enforcement agencies.” In New York, the common interest privilege 
applies to “communications of both coplaintiffs and codefendants, but always in the context of 
pending or reasonably anticipated litigation.”8 The OAG is the only law enforcement agency 
which is named as a plaintiff or defendant in this action. Thus, the common interest privilege 
does not apply to communications the OAG has had with other law enforcement agencies.  The 
Special Master should find that the common interest privilege does not apply to the NYAG's 
communications with the DCAG or other law enforcement agencies and hold that the documents 
are not properly withheld on this basis. 

 
4) Communications Senders and Recipients 

 
Category 1, 2, 3 and 5 consist, at least in part, of communications with various persons 

and entities. These categories do not identify the actual senders and recipients of the 
communications.  

 
The NRA needs this information to assess the legitimacy of the NYAG's privilege 

assertions – particularly since the privileges the NYAG asserts can be waived as a result of the 
inclusion of third parties.  The Special Master should direct the NYAG to provide this 
information for all responsive documents that have been withheld.  

 
 

 
(determining that the City of New York had “neglected to point to authority” to suggest that the 
law enforcement privilege actually exists). 

6 Id. (internal citations and quotations omitted). 
7 Colgate Scaffolding & Equip. Corp., 14 A.D.3d at 347 (emphasis added). 
8 Ambac Assur. Corp. v. Countrywide Home Loans, Inc., 27 N.Y.3d 616, 627 (2016). 
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5) Identity of Consultants 
 

Category 3 consists of “[c]orrespondence with consultants.” We recognize that the 
identities of non-testifying expert consultants are typically protected from disclosure.  

 
However, withholding from disclosure such information is not appropriate to the extent 

“consultants” include witnesses from whom the OAG derives the bases for the allegations in the 
Amended Complaint or whom it intends to call at trial or a hearing.  The Special Master should 
direct the NYAG to confirm that none of the consultants who comprise Category 3 have 
provided any facts, assertions or allegations to the OAG which have been used to craft the 
allegations in the Amended Complaint and that none of the consultants will be called as a witness 
against the NRA at a trial or a hearing. 

 
6) Identity of Complainants 

 
Category 5 consists of “[c]ommunications with and documents obtained from or relating 

to complaints and confidential sources.” The Special Master should direct the NYAG to confirm 
that she does not plan to call any of these individuals as a witness against the NRA at a hearing 
or at a trial.  If the NYAG cannot confirm this, the information pertaining to her office’s 
communications with these individuals should be disclosed. 

 
7) Timeframe 

 
The NYAG's privilege log states that the timeframe for the documents withheld in each 

category is September 1, 2018 through August 6, 2020—the date on which the NYAG filed this 
action.  This artificial manner of indicating the timeframe provides no useful information to the 
NRA and merely indicates the timeframe restrictions the NYAG used to search for responsive 
documents it believes to be privileged.  The NYAG should be ordered to reveal the real 
timeframe for each category. 

 
Furthermore, the NYAG’s log does not include any information pertaining to any 

records after the filing of this action.  The Special Master should hold that the NYAG has a duty 
to amend or supplement its privilege log pursuant to CPLR 3101(h) and that, in any case, there 
is no basis for the NYAG's refusal to log post-August 6, 2020 responsive records that the NYAG 
claims are privileged.   As a result, the privilege log must be amended and/or supplemented 
immediately. 

 
8) Communications with Everytown  

 
The NYAG's privilege log does not refer to any communications between the 

representatives of the NYAG and Everytown, even though Assistant Attorney General William 
Wang testified under oath that, on or about February 14, 2019, the two groups held an hour-long 

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 988 RECEIVED NYSCEF: 12/20/2022



 
 
Hon. O. Peter Sherwood, 
Special Master 
October 20, 2022 
Page 5 
 

 

meeting at the Attorney General’s office about the NRA and its Form 990.  While the NRA 
understands that it may be necessary to use search terms and technology to identify responsive 
documents, the NYAG's privilege log reveals that the tools the NYAG used to identify and log 
her communications with Everytown were inadequate.  The NRA respectfully requests that the 
Special Master order the NYAG to perform a more robust search for its communications with 
Everytown about the NRA and either produce such communications or log them in a separate 
category. 

 
IV. 

CONCLUSION 

The NRA respectfully requests that, for the reasons set forth above, the Special Master 
issue an order directing the NYAG to augment its privilege log in order to provide the NRA 
with information to which it is entitled under Article 31 of the CPLR. 

 
Respectfully submitted, 

/s/ Svetlana M. Eisenberg   
William A. Brewer III 
Svetlana M. Eisenberg 
Blaine E. Adams  
BREWER, ATTORNEYS & COUNSELORS 
750 Lexington Avenue, 14th Floor 
New York, New York 10022 
Telephone: (212) 489-1400 
Facsimile: (212) 751-2849 

 

 

Enclosures 

cc: Parties’ counsel of record (via email) 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 

 

 
PEOPLE OF THE STATE OF NEW YORK, BY 
LETITIA JAMES, ATTORNEY GENERAL OF 
THE STATE OF NEW YORK, 
 

Plaintiff, 
 

v. 
 
THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA, INC., WAYNE LAPIERRE, 
WILSON PHILLIPS, JOHN FRAZER, and 
JOSHUA POWELL, 
 

Defendants. 
 

 
Index No. 451625/2020 
Hon. Joel M. Cohen  
 
 
 

 
AMENDED COMMERCIAL DIVISION RULE 11-b CERTIFICATION 

 
1. I am an Assistant Attorney General (“AAG”) in the Enforcement Section of the 

Charities Bureau of the New York State Office of the Attorney General (“OAG”). 

2. I provide this amended certification in connection with the preparation of the 

attached Amended Categorical Privilege Log pursuant to Rule 11-b(b)(1) of the Commercial 

Division Rules.   

3. The attached Amended Categorical Privilege Log was prepared in response to the 

National Rifle Association of America’s First Requests for Production to Plaintiff People of the 

State of New York, by Letitia James, Attorney General of the State of New York dated February 

3, 2021. 

4. The categories withheld on the basis of privilege include: 

a. Category 1: Communications with witnesses or their counsel, including 
subpoenas.  Production of these documents would result in the disclosure of law 
enforcement techniques and procedures, and compromise confidential sources. 
Furthermore, these documents reflect communications with public officers in the 
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performance of their duties, and the public interest requires that such 
communications should not be divulged.  
 
b. Category 2: Correspondence with law enforcement agencies.  Production 
of these documents would result in the disclosure of law enforcement techniques 
and procedures.  Furthermore, the OAG has a common interest with the D.C. 
Office of the Attorney General in connection with the investigation of the NRA 
and its affiliated entities.  The OAG has shared work product and trial preparation 
materials with the D.C. Office of the Attorney General in connection with that 
common interest.  Furthermore, these documents reflect communications with 
public officers in the performance of their duties, and the public interest requires 
that such communications should not be divulged.  

 
c. Category 3: Correspondence with consultants.  The OAG has 
communicated with consultants on various technical matters related to the NRA 
investigation.  Disclosure of these communications would result in the disclosure 
of protected work product and trial preparation materials.  Furthermore, these 
documents reflect communications with public officers in the performance of 
their duties, and the public interest requires that such communications should not 
be divulged. 

 
d. Category 4: Draft and final interview memoranda.  The OAG’s interview 
notes and memoranda are protected work product and trial preparation materials.  
Disclosure of these materials would also reveal law enforcement techniques and 
procedures, and compromise confidential sources.  The OAG has provided a list 
of the non-confidential persons interviewed to permit the NRA to subpoena 
and/or speak to those witnesses.  Furthermore, these documents reflect 
communications with public officers in the performance of their duties, and the 
public interest requires that such communications should not be divulged. 

 
e. Category 5: Communications with and documents obtained from or 
relating to complainants and confidential sources.  The OAG received documents 
from complainants and confidential sources concerning the NRA.  Disclosure of 
these documents would reveal law enforcement techniques and procedures, and 
compromise confidential sources.  Furthermore, these documents reflect 
communications with public officers in the performance of their duties, and the 
public interest requires that such communications should not be divulged. 

 
5. With respect to all five categories of the attached Categorical Privilege Log, the 

Office of the Attorney General (“OAG”) collected and applied search terms to the OAG email 

accounts for the following custodians for the time period September 1, 2018 through August 6, 

2020: 
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a. Charities Bureau Principal Accountant Judith Welsh-Liebross 
b. Charities Bureau Accountant Darren Beauchamp 
c. Charities Bureau Accountant Charles Aganu 
d. AAG Jonathan Conley 
e. AAG Monica Connell 
f. AAG Erica James 
g. AAG John Oleske 
h. AAG Sharon Sash 
i. AAG Stephen Thompson 
j. AAG William Wang 
k. Director of Research and Analytics Jonathan Werberg 
l. Data Scientist Chansoo Song 
m. Legal Assistant Nina Sargent 
n. Former AAG Laura Wood 
o. Charities Bureau, Enforcement Section Co-chief Emily Stern 
p. Charities Bureau, Enforcement Section Co-chief Yael Fuchs 
q. Charities Bureau Deputy Chief Karin Kunstler Goldman 
r. Charities Bureau Chief James Sheehan 
s. Deputy Solicitor General Steven Wu 
t. Social Justice Department Deputy Chief Meghan Faux 
u. First Deputy Attorney General Jennifer Levy 
v. Chief of Staff Ibrahim Khan 
w. Attorney General Letitia James 

 
6. The search terms used, with the exception of those used to capture and identify 

confidential subjects or information, are included in the attached Schedule A. 

7. A combination of batch coding, threading, and individual review was used for the 

review of emails that hit on search terms.  Attachments to emails were coded according to the 

coding of the parent email. 

a. With respect to batch coding, where a collection of emails was apparently 
relevant or not relevant based on recipients or subject, coding was applied en 
masse.  For example, email chains with similar subject lines related to 
communications with law enforcement agencies concerning unrelated 
investigations or litigation were batch coded as not relevant.  At the same time, 
emails with counsel who were known to only have communications with the 
custodians regarding a relevant witness were batch coded as relevant. 
 
b. With respect to threading, an algorithm available on the document review 
platform used by the OAG was utilized whereby coding applied to the most recent 
email in an email chain was automatically applied to the remainder of the email 
chain. 
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8. Additional documents related to Category 1 have been identified following a 

review of documents conducted by an attorney who was not available to provide search terms 

when the OAG’s original Rule 11-b Certification was served.   

9. With respect to Categories 1, 5, and 6, I undertook a review of the internal shared 

drive used by OAG attorneys for the NRA investigation and litigation for correspondence, 

subpoenas, draft and final interview memoranda, and documents received from confidential 

sources. 

10. The OAG reserves the right to amend the attached Categorical Privilege Log. 

Additionally, the OAG has not identified any documents to be de-designated.   

 

Dated: May 25, 2021  
New York, New York  
 

 
/s/ Stephen Thompson  
Stephen Thompson 
Assistant Attorney General  
NYS Office of the Attorney General  
28 Liberty Street  
New York, New York 10005  
(212) 416-6183 
Stephen.Thompson@ag.ny.gov  
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SCHEDULE A 
 
@akingump.com 
@bakerbotts.com 
@clayro.com 
@winston.com 
abarry@clinewilliams.com 
AJeffers@dunnington.com 
Alice Fisher 
Alice.Fisher@lw.com 
Aljuwan Jeffer 
Andre Barry 
Andrew Lankler 
Arthur Meola 
arthur@readytoroll.com 
Brendan Sullivan 
Brian Mason 
cboehning@paulweiss.com 
Charles Clayman 
Chris Cox 
Christopher Boehning 
Christopher D'Agostino 
Christopher.D'Agostino@lw.com 
Clayman & Rosenberg LLP 
clayman@clayro.com 
Cynthia Neidl 
dan@wardberry.com 
Daniel Ward 
David Rody 
David Sterling 
David Yoshimura 
David.sterling@bakerbotts.com 
David.yoshimura@faegredrinker.com 
Deborah Lifshey 
Deborah.Lifshey@pearlmeyer.com 
dollar@clayro.com 
Douglas Thomasina 
drody@sidley.com 
Dunnington Bartholow & Miller 
Eric Dupont 
Everytown for Gun Safety 
gruber.mike@dorsey.com 
Hayley Booker 
Jason Lilien 
Jay Willis (GQ) 
jlilien@loeb.com 
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Joseph Perry 
Judge Journey 
LMcgrath@dunnington.com 
Luke McGrath 
Mallory Edel 
Mann@clm.com 
Marcus Owen 
Marcus Owens 
Mark Dycio 
Mark MacDougall 
Mark w/2 dycio 
Mark Werbner 
mason.brian@dorsey.com 
Matthew Saxon 
mburrage@whittenburragelaw.com 
mdycio@dyciolaw.com 
medel@sidley.com 
Michael Burrage 
Mike Gruber 
Mowens@Loeb.com 
MSaxon@winston.com 
mwerbner@werbnerlaw.com 
mwerbner@winston.com 
NeidlC@gtlaw.com 
nic* w/2 klinefeldt 
Nicholas Klinefeldt 
Nick Suplina 
Nick.klinefeldt@faegredrinker.com 
operations@everytown.org 
Pamela Mann 
Patricia Sawyer 
psawyer@whittenburragelaw.com 
SCady@wc.com 
Seth Farber 
sfarber@winston.com 
sryan@mwe.com 
Stephen Ryan 
Steve Cady 
Steve Ryan 
TBuchana@winston.com 
tdharrison@mwe.com 
tdouglas@loeb.com 
Thomas Dollar 
Thomas McLish 
Todd Harrison 
Tom Buchanan 
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Tom Kissane 
Winston & Strawn 
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Category No. Date Range Document Type Category Description Privilege Justification
Documents Withheld, 

Including Families

1 9/1/2018-8/6/2020
Document Preservation Notices, Subpoenas, 
Correspondence, and Documents

Documents relating to communications with the following witnesses or their 
counsel, including document preservation notices, and document and 
testimonial subpoenas:

Dan Boren; Esther Schneider; Julie Golob; Pete Brownell; Richard Childress; 
Steve Hornady; Bank of America; Branch Banking and Trusts; Fifth Third Bank; 
First Citizens Bank; Wells Fargo; AmEx; Ackerman McQueen; RSM; Oliver North; 
Chris Cox; Wayne Sheets / HWS; McKenna & Associates; Woody Phillips; Pearl 
Meyer; Ready to Roll Transportation; Josh Powell; Under Wild Skies; 501c 
Solutions LLC; Associated Television International; Allegiance Creative Group; 
American Media & Advocacy Group LLC; Braztech International; Brownells Inc.; 
Chubb Group Holdings; Concord Social and Public Relations; Diamondback 
Firearms, LLC; Heritage Manufacturing; Illinois Union Ins. Co.; Infocision; 
Lockton Affinity; Lockton Companies; Membership Marketing Partners; 
Mercury Group; National Media Resarch, Planning, and Placement; OnMessage; 
Red Eagle Media Group; Sharpe Group; Starboard Strategic; Taurus 
International Manufacturing; Confidential source

Law Enforcement Privilege, Public Interest Privilege 1,192

2 9/1/2018-8/6/2020 Correspondence and Documents Correspondence with law enforcement agencies
Law Enforcement Privilege, Work Product Privilege, Common Interest Privilege, Trial Preparation, 
Public Interest Privilege

1,183

3 9/1/2018-8/6/2020 Correspondence and Documents Correspondence with consultants Law Enforcement Privilege, Work Product Privilege, Trial Preparation, Public Interest Privilege 303

4 9/1/2018-8/6/2020 Memoranda

Draft and final interview memoranda relating to the following witnesses:
David Boren
Peter Brownell
Richard Childress
Chris Cox
Seth Downing
Zachary Fortsch
Julie Golob
Mildred Hallow
David Jones
Tony Makris
Steve Marconi
Andrew McKenna
Melanie Montgomery
Oliver North
Esther Schneider
Nader Tavangar
Al Weber
Bill Winkler
Confidential source

Law Enforcement Privilege, Work Product Privilege, Trial Preparation, Public Interest Privilege 84

5 9/1/2018-8/6/2020 Correspondence and Documents
Communications with and documents obtained from or relating to 
complainants and confidential sources

Law Enforcement Privilege, Public Interest Privilege 38

Total unique 
documents

2,724

Categorical Privilege Log
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April 11, 2022 

VIA EMAIL 

William Wang 
Assistant Attorney General 
New York State Office of the Attorney General 
28 Liberty Street, New York, NY  10005 
 
 

 Re: NYAG v. The  National Rifle Association of America et al., 
Index No. 451625/2020 

 

Dear Mr. Wang,  

We write concerning the privilege log served by the OAG in the above-captioned matter 
(the “Privilege Log”).  Because the Privilege Log fails to provide information sufficient to justify 
the privilege assertions under which 2,666 critically relevant, responsive documents have 
apparently been withheld, we write to identify deficiencies in the log and request that they 
promptly be remedied—or that the underlying documents be produced.   

 
1) Public Interest Privilege 

 
Each of the five Categories contained within your Privilege Log asserts the applicability of 

the public interest privilege.  The public interest privilege protects communications between and 
to public officers “where the public interest requires that such confidential communications or the 
sources should not be divulged.”1  Application of the public interest privilege is justified where 
“the public interest might otherwise be harmed if extremely sensitive material were to lose this 
special shield of confidentiality.”2  However, “specific support is required to invoke it.”3 As such, 
it is not sufficient to claim, in conclusory fashion that “confidentiality is necessary to the pending 
investigation and vital to public safety because it encourages potential witnesses to provide 
information.”4 

 
Your Privilege Log, and the accompanying certification executed by Mr. Thompson, are 

devoid of any explanation as to how the public interests would be harmed by the disclosure of the 
documents in Categories 1-5.  Please provide your justification for the application of the public 

 
1 Cirale v. 80 Pine St. Corp., 35 N.Y.2d 113, 117, 316 N.E.2d 301, 303 (1974). 

2 In re World Trade Ctr. Bombing Litig., 93 N.Y.2d 1, 8, 709 N.E.2d 452, 456 (1999). 

3 Colgate Scaffolding & Equip. Corp. v. York Hunter City Servs., Inc., 14 A.D.3d 345, 346, 787 N.Y.S.2d 
305, 307 (1st Dep’t 2005). 

4 Id.   
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interest privilege to these documents, and specifically identify how public interests would be 
harmed by their disclosure.  In addition, insofar as the public interest privilege applies to 
“communications,” please provide any support you rely upon to invoke the public interest privilege 
in Category 4 which is comprised of “memoranda” and not communications. 

 
2) Law Enforcement Privilege 

 
All Categories on your Privilege Log also identify “law enforcement privilege” as a basis 

for withholding.  In New York, “the existence of such a privilege is questionable.”5  “Even 
assuming such a privilege exists . . . more is needed than a conclusory assertion that confidentiality 
is necessary to the pending investigation.”6  In those cases which have recognized the law 
enforcement privilege, it has been held that “in camera review of the material sought is particularly 
appropriate to determine if redaction is required to protect a legitimate law enforcement interest.”7 

 
In view of the foregoing, we ask that you please identify the specific law enforcement 

interests which would be harmed by the disclosure of the materials identified in Categories 1-5 of 
your Privilege Log.  Upon receipt and analysis of your response, we intend to ask the Special 
Master to perform an in camera review of some or all of the documents you are withholding on 
the basis of the law enforcement privilege.    

 
3) Work Product Privilege 

 
You have claimed work product protection for, inter alia, 84 “interview memoranda” 

which comprise Category 4.  The work product doctrine only applies “to materials uniquely the 
product of a lawyer's learning and professional skills, such as those reflecting an attorney's legal 
research, analysis, conclusions, legal theory or strategy.”8  Memoranda which summarize 
statements made during an interview do not qualify for work product protection.  To the extent the 
memoranda contain some degree of legal analysis, those portions of the memoranda can be 
redacted. 

 
We ask that you withdraw your blanket assertion of work product protection for the 

documents in Category 4 and identify the number of documents which actually contain the work 
product of an attorney.  

 
5 Taylor v. State, 66 Misc. 3d 1229(A), 125 N.Y.S.3d 528 (N.Y. Ct. Cl. 2019); see also In re 91st St. Crane 

Collapse Litig., 31 Misc. 3d 1207(A), 930 N.Y.S.2d 175 (Sup. Ct. 2010) (determining that the City of New York had 
“neglected to point to authority” to suggest that the law enforcement privilege actually exists).   

6 Id. (internal citations and quotations omitted).   

7 Colgate Scaffolding & Equip. Corp., 14 A.D.3d at 347. 

8 Brooklyn Union Gas Co. v. Am. Home Assur. Co., 23 A.D.3d 190, 191, 803 N.Y.S.2d 532, 534 (1st Dep’t 
2005). 
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4) Trial Preparation Privilege  

 
You also contend that the interview memoranda in Category 4 are protected by trial 

preparation privilege.  Though these memoranda may have been prepared in anticipation of trial, 
the trial preparation privilege has been waived since the contents of these memoranda have been 
placed “at issue.”  “‘At issue’ waiver of privilege occurs where a party affirmatively places the 
subject matter of its own privileged communication at issue in litigation, so that invasion of the 
privilege is required to determine the validity of a claim or defense of the party asserting the 
privilege, and application of the privilege would deprive the adversary of vital information.”9  In 
addition, “selective disclosure is not permitted as a party may not rely on the protection of the 
privilege regarding damaging communications while disclosing other self-serving 
communications.”10 

 
To the extent these interview memoranda form the basis for the allegations in the NYAG’s 

Amended Complaint, it is completely inappropriate for those same memoranda to be withheld 
from production.  Due to this withholding, the NRA has been deprived the ability to review the 
determine whether undisclosed statements might disprove or negate the allegations made in the 
Amended Complaint.  The trial preparation privilege cannot be used as a sword and a shield.  As 
such, we ask that the assertion of this privilege be withdrawn with respect to Category 4. 

 
5) Common Interest Privilege  

 
You have asserted applicability of the common interest privilege concerning Category 2, 

which consists of “[c]orrespondence with law enforcement agencies.”  In New York, the common 
interest privilege applies to “communications of both coplaintiffs and codefendants, but always in 
the context of pending or reasonably anticipated litigation.”11  The OAG is the only law 
enforcement agency which is named as a plaintiff or defendant in this action.  Thus, the common 
interest privilege does not apply to communications the OAG has had with other law enforcement 
agencies.   

 
Please confirm that you withdraw your assertion of the common interest privilege with 

respect to Category 2. 
 

  

 
9 Deutsche Bank Tr. Co. of Americas v. Tri-Links Inv. Tr., 43 A.D.3d 56, 63, 837 N.Y.S.2d 15, 23 (2007). 

10 Id.   

11 Ambac Assur. Corp. v. Countrywide Home Loans, Inc., 27 N.Y.3d 616, 627, 57 N.E.3d 30, 37 (2016). 
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6) Number of Documents in Category 1 
 

Mr. Thompson’s certification contains the following statement “[d]ue to the unavailability 
of one attorney to consult on search terms prior to production of this privilege log, and ongoing 
technological issues with the OAG’s document review platform, the total document number for 
Category 1 may increase.” It has been more than four months since this certification was executed.  
Please submit an updated certification to provide clarity as to the number of documents withheld 
in Category 1. 

 
7) Communications Senders and Recipients  

 
Category 1, 2, 3 and 5 consist, at least in part, of communications with various persons and 

entities.  These categories do not identify the actual senders and recipients of the communications.  
We require this information to assess the legitimacy of your privilege assertions – particularly 
since the privileges you assert can be waived as a result of the inclusion of third parties.  Please 
provide this information for all communications you have logged.  We trust you will find this 
request acceptable as you asked us to provide you this same information concerning the NRA’s 
log during our meet-and-confer on April 7, 2022. 

 
8) Identity of Consultants  

 
Category 3 consists of “[c]orrespondence with consultants.”  We recognize that the 

identities of non-testifying expert consultants are typically protected from disclosure.  However, 
we are concerned that your definition of “consultants” might include fact witnesses from whom 
the OAG derives the factual bases for the allegations in the Amended Complaint.  Please confirm 
that none of the consultants who comprise Category 3 have provided any facts, assertions or 
allegations to the OAG which have been used to craft the allegations in the Amended Complaint.   

 
9) Identity of Complainants  

 
Category 5 consists of “[c]ommunications with and documents obtained from or relating 

to complaints and confidential sources.”  Please provide to us your definition of the term 
“complainants.”  If the individuals and entities who you consider to be “complainants” are not also 
“confidential sources,” their identities should be disclosed.     
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The foregoing does not serve as an exhaustive list of the NRA’s complaints concerning the 
Privilege Log.  The NRA is available to discuss the foregoing, reserves all rights and waives none. 

 
 

Sincerely, 
 

/s/ Philip J. Furia 
William A. Brewer III 
Svetlana M. Eisenberg 
Philip J. Furia  
Sarah B. Rogers 
BREWER, ATTORNEYS & COUNSELORS 
Counsel for the National Rifle Association of 
America  
 

 
 
 

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 988 RECEIVED NYSCEF: 12/20/2022



EXHIBIT C

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 988 RECEIVED NYSCEF: 12/20/2022



 
STATE OF NEW YORK 

OFFICE OF THE ATTORNEY GENERAL 
 

  LETITIA JAMES                                                               DIVISION OF SOCIAL JUSTICE                        
ATTORNEY GENERAL                                                                CHARITIES BUREAU 
  

(212) 416-6241 
Emily.Stern@ag.ny.gov 

  
April 27, 2020 

 
BY EMAIL 

Philip J. Furia, Esq. 
Brewer, Attorneys & Counselors 
750 Lexington Avenue, 14th Floor 
New York, New York 10022 
pjf@brewerattorneys.com  
 

Re:   People of the State of New York, by Letitia James, Attorney General of the State 
of New York v. The National Rifle Association of America, Inc. et al., Index No. 
451625/2020 

Dear Mr. Furia: 
 

I write in response to the National Rifle Association’s (“NRA”) letter dated April 11, 2022.  
The Office of the Attorney General’s (“OAG”) Rule 11-b Certification and categorical privilege 
log (together, the “OAG Privilege Log”) were served on the NRA on December 3, 2021.  Over 
five months later, the NRA now writes to identify alleged deficiencies in the OAG privilege log 
and seeks production of the properly withheld documents. While the NRA asserts that the 
documents at issue are “critically relevant,” in fact, these documents are wholly irrelevant to the 
NRA’s defense.  Moreover, for the reasons set forth in the OAG Privilege Log and accompanying 
certification, and explained in more detail below, such documents are privileged. Indeed, in rulings 
that the NRA has not contested, the Special Master upheld the privileged nature of much of the 
information reflected in the OAG’s privilege log. See Special Master Report on the Office of the 
Attorney General’s Motion for a Protective Order, dated March 23, 2022 (the “Special Master 3-
23 Ruling”). 

This letter is supplied in furtherance and in preparation for discussions in a meet and confer.  

1) The documents sought by the NRA are not relevant 

As a threshold matter, the documents logged on the OAG Privilege Log are not material to 
or probative of the Plaintiff’s claims or the NRA’s defenses herein, and therefore are not subject 
to production on that basis. To the extent that the NRA contends the privileged documents that the 
OAG has withheld are relevant to the NRA’s affirmative defenses or counterclaims, the OAG 
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disagrees, but in any event, the Court and Special Master have held that the NRA is not entitled to 
take discovery into the OAG’s investigatory process at this juncture.   

In February of 2021, the OAG produced to the NRA its entire discoverable investigative 
file, comprised of extensive documents and testimony obtained from non-confidential sources in 
its pre-complaint investigation.  In December 2021, the OAG provided a privilege log that both 
identified the categories of documents the OAG is withholding and disclosed the non-confidential 
sources of information provided to the OAG during the investigation.  Accordingly,  the NRA has 
in its possession all non-privileged documents and testimony, as well as the identity of non-
confidential sources of the information on which the OAG relied in commencing the instant 
litigation and that is relevant to its defense.  Aside from the bare assertion that the documents 
withheld by the OAG are “critically relevant,” the NRA has not identified any reason why the 
documents logged on the OAG Privilege Log have any bearing on the NRA’s defense. The NRA’s 
demand for disclosure of these documents appears to be an attempt to investigate the OAG’s 
investigation, which Justice Cohen previously determined is not a proper topic of discovery.  

In addition, each of the categories of documents identified in the OAG Privilege Log are 
protected from disclosure for the reasons set forth below.  

2) The documents covered by Category 1 of  the OAG Privilege Log were properly 
withheld on the basis of privilege  

With a very narrow exception for confidential informants, the NRA knows the source of 
all the information derived by the OAG in its investigation and, again with very narrow exception, 
has all such information.  It has the information obtained as part of the investigation and the sources 
of the information.  To the extent the NRA wants to make the investigation itself a focus of 
discovery it is irrelevant. 

At the outset, the Special Master previously denied the NRA’s effort to take discovery of 
the OAG concerning the office’s communications with various third parties in the course of 
conducting its pre-complaint investigating, holding that such information was protected by 
attorney work product, investigative and public interest privileges.  Special Master 3-23 Ruling at 
2 (discussion of Matter 8). 

The documents encompassed within Category 1 of the OAG Privilege Log are protected 
from disclosure by the public interest privilege. New York courts have long recognized that “the 
public interest is served by keeping certain government documents privileged from disclosure.” 
One Beekman Place, Inc. v. City of New York, 564 N.Y.S.2d 169, 170 (1st Dep’t 1991). The 
privilege attaches to “confidential communications between public officers, and to public officers, 
in the performance of their duties, where the public interest requires that such confidential 
communications or the sources should not be divulged.” In re World Trade Center Bombing Litig., 
93 N.Y.2d 1, 8 (1999) (internal citation omitted) (emphasis added). The “hallmark” of the privilege 
is that such privilege applies “when the public interest would be harmed if the material were to 
lose its cloak of confidentiality.” Cirale v. 80 Pine St. Corp., 35 N.Y.2d 113, 117 (1974). In 
determining whether the public interest privilege applies, the court must determine overall public 
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interest by balancing the interests of the government in nondisclosure against the interests of the 
party seeking the information. Id. at 118.  

Category 1 of the privilege log covers communications between the OAG and witnesses or 
their counsel.  The documents that fall within this category constitute confidential communications 
involving public officers in the performance of  their duties, disclosure of which would be harmful 
to the interests of the government and the public which it represents.  These communications, at 
their core, relate to the OAG’s investigative process and their disclosure would risk revealing the 
OAG’s unique investigative techniques and strategies.  As such, they directly implicate the public 
interest in allowing the Attorney General to conduct critically important investigations in 
confidence. In this case, the public interest “in enabling the government effectively to conduct 
sensitive investigations involving matters of demonstrably important public concern” is stronger 
than the NRA’s interest in obtaining the communications at issue and  therefore the public interest 
privilege should apply to protect these communications from disclosure. Brady v. Ottoway 
Newspapers, Inc., 467 N.Y.S.2d 417, 418 (2d Dep’t 1983), (citation omitted), aff’d, 63 N.Y.2d 
1031 (1984).  The NRA has, in its possession, the substantive results of the OAG’s investigative 
efforts and is not entitled to irrelevant, privileged documents whose sole purpose would be 
providing the NRA with a roadmap of the OAG’s investigative decision-making process.  See 
Comptroller of City of New York v. City of New York, 152 N.Y.S.3d 16, 20 (1st Dep’t 2021) 
(explaining, “the [public interest] privilege will be applied where the government demonstrates 
that the public interest in confidentiality outweighs the public interest in disclosure.”). 

Likewise, the documents encompassed within Category 1 of the OAG Privilege Log are 
protected from disclosure by the law enforcement/ investigative privilege.  The law enforcement 
privilege “prevent[s] disclosure of law enforcement techniques and procedures, to preserve the 
confidentiality of sources, to protect witness and law enforcement personnel, to safeguard the 
privacy of individuals involved in an investigation, and otherwise to prevent interference with an 
investigation.” Colgate Scaffolding & Equipment Corp. v. York Hunter City Servs., Inc., 787 
N.Y.S.2d 305, 307 (1st Dep’t 2005) (quoting In re Dept. of Investigation of the City of New York, 
856 F.2d 481, 484 (2d Cir. 1988)); see also People v. Richmond Capital Group LLC, No. 
451368/2020, 2021 WL 5412143, at *2 (N.Y. Sup. Ct. Nov. 19, 2021).  The communications in 
question reflect discussions that the OAG engaged in with individuals that were called upon to 
participate in a law enforcement investigation.  The government has a clear interest in encouraging 
potential witnesses to come forward with information during the course of its investigation.  See 
Colgate Scaffolding at 307. To protect that interest, especially here, where retaliation against 
whistleblowers and dissidents is evident (see, e.g., NYSCEF 333 at ¶¶ 483, 489, 491, 492), it is 
imperative that the government be able to provide some level of assurance that the communications 
that potential witnesses have with public officers be protected from disclosure.  

3) The documents covered by Category 2 of  the OAG Privilege Log were properly 
withheld on the basis of privilege 

Category Two of the OAG Privilege Log covers correspondence between the OAG and 
other law enforcement agencies.  As New York State’s chief law enforcement officer, the Attorney 
General has an obligation to protect the public interest through, among other things, investigations 
into violations of state law.  During such investigations, when the OAG correspond with other law 
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enforcement agencies, those communications are typically confidential to avoid jeopardizing 
ongoing investigations or inquiries.  Pursuant to the public interest privilege, such correspondence 
should similarly be shielded from disclosure so as to safeguard the OAG’s ability to effectively 
investigate and prosecute violations of law on behalf of the public.  

In addition, the documents in Category 2 are protected by the common interest privilege.  
See, e.g., Kindred Healthcare, Inc. v SAI Global Compliance, Inc., 169 A.D.3d 517,  92 N.Y.S. 3d 
691 (1st Dep’t 2019). As the NRA is aware, the OAG had a common interest with the D.C. Office 
of the Attorney General (“DC OAG”) in connection with the parallel investigations that each office 
conducted of the NRA and its affiliated entities. For example, the NY OAG and DC OAG 
conducted joint testimonial examinations of various witnesses and both OAG offices had access 
to documents produced by the NRA and its affiliated entities. Information exchanged or 
communicated between these offices concerning our respective pre-litigation investigations is 
protected by the common interest privilege.  

4) The documents covered by Category 3 of  the OAG Privilege Log were properly 
withheld on the basis of privilege 
 
Category Three of the OAG Privilege Log consists of correspondence between the OAG 

and consultants from which it sought guidance on various technical matters related to its 
investigation of the NRA. These documents are shielded from disclosure pursuant to the public 
interest and law enforcement privileges. The documents that fall within this category constitute 
confidential communications involving public officers in the performance of their duties. 
Consultants advance the OAG’s investigations, and the public interest would be harmed without 
the ability to ensure the security of their identities and work product. See Comptroller of City of 
New York, 152 N.Y.S. 3d   at 20 (finding that the public interest privilege applied where the Mayor 
and his leadership team “needed access to information and unvarnished advice from all source” 
which “required that the sources have some assurance that their advice would remain confidential 
and free from fear of reprisal.”).  

Disclosure of the communications encompassed by Category Three would also result in 
the disclosure of protected work product and trial preparation materials.  It is well established that 
the work product privilege extends to “experts retained as consultants to assist in analyzing or 
preparing the case as adjunct to the lawyer’s strategic though processes.” Hudson Ins. Co. v. 
Oppenheim, 899 N.Y.S.2d 29, 30 (1st Dep’t 2010) (internal quotation marks and citation omitted) 
(finding that documents prepared by a consultant retained to assist in handling forensic accounting 
in an insurance coverage dispute were protected by the work product doctrine); see also MBIA Ins. 
Corp. v. Countrywide Home Loans, Inc., 941 N.Y.S.2d 56, 58 (1st Dep’t 2012) ) (internal quotation 
marks and citation omitted) (establishing that the work product privilege extends to documents 
generated by consultants retained by counsel to assist in analyzing or preparing for anticipated 
litigation).  

Finally, while the NRA correctly recognizes that the identities of non-testifying expert 
consultants are typically protected from disclosure, it expresses concern that the OAG’s definition 
of “consultants” may include fact witnesses.  As Category 3 of the OAG privilege log makes clear, 
the consultants in question advised the OAG as to technical matters related to the OAG’s 
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investigation of the NRA.  None of the consultants identified therein served as fact witnesses for 
the OAG.  Accordingly, the NRA is not entitled to the identities of these consultants.  

5) The documents covered by Category 4 of  the OAG Privilege Log were properly 
withheld on the basis of privilege 
 
Category Four of the OAG Privilege Log describes “[d]raft and final interview 

memoranda,” and provides the NRA with a comprehensive list of all non-confidential witnesses 
for whom interview memoranda were drafted, all of which were prepared by OAG attorneys. The 
NRA provides no authority for its argument that “[m]emoranda which summarize statements made 
during an interview do not qualify for work product protection.”   To the contrary, “[l]awyer’s 
interviews, mental impressions and personal beliefs procured in the course of litigation are deemed 
to be an attorney’s work product.” Corcoran v. Peat, Marwick, Mitchell and Co., 542 N.Y.S.2d 
642, 643 (1st Dep’t 1989) (internal citations omitted). The Special Master so held that the OAG’s 
investigatory interviews were protected work product and immune from discovery by way of a 
deposition of a representative of the OAG.  Special Master 3-23 Ruling at 2 (referring to Matter 7 
in NRA Rule 11-f Notice). 

The NRA does not contest that the interview memoranda were prepared in anticipation of 
litigation, and thus qualify as trial preparation materials.  The interview memoranda were prepared 
by the OAG during its investigation, culminating in the instant enforcement action.  CPLR 
3101(d)(2) provides that trial preparation materials “may be obtained only upon a showing that the 
party seeking discovery has substantial need of the materials in the preparation of the case and is 
unable without undue hardship to obtain the substantial equivalent of the materials by other 
means.”  Here, “defendants have not proffered an explanation for their failure to seek interviews 
with the [witnesses] at an earlier time or stated whether they ever made an independent attempt to 
secure the relevant statements, a requirement for obtaining an attorney's trial preparation 
materials.”  People v. Kozlowski, 11 N.Y.3d 223, 245–46 (2008). 

The NRA has a list of the witnesses for whom memoranda were drafted and prepared, and 
could have, but has not, subpoenaed the witnesses to test the allegations raised in the complaint.  
The NRA’s failure to do so dooms an attempt to invade the OAG’s trial preparation privilege.  See 
People v. Richmond Capital Group LLC, No. 451368/2020, 2021 WL 5412143, at *2 (N.Y. Sup. 
Ct. Nov. 19, 2021) (“Respondents have failed to demonstrate that they could not obtain the 
information they seek at deposition or by otherwise asking of the nonparty witnesses. Nor have 
they demonstrated undue hardship in obtaining the same or substantially similar information. In 
fact, they wholly fail to demonstrate any attempt to procure the information sought from the 
nonparty witnesses. Accordingly, the Richmond Capital Respondents have failed to demonstrate 
entitlement to materials created by NYAG in anticipation of litigation.”). 

Nor has the OAG placed the contents of the interview memoranda “at issue.”  As the NRA 
conveniently omits from its citation to Deutsche Bank Trust Co. of Americas v. Tri-Links Inv. 
Trust, 43 A.D.3d 56, 64 (1st Dep’t 2007) (citation omitted), “‘at issue’ waiver occurs when the 
party has asserted a claim or defense that he intends to prove by use of the privileged materials.”  
43 A.D.3d at 64 (holding that no waiver occurred by plaintiff’s commencement of action, and that 
disclosure of nonprivileged documents provided sufficient basis to argue merits of the action). 
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The documents encompassed within Category 4 of the OAG Privilege Log are also 
protected from disclosure based on the public interest and law enforcement privileges based on the 
authorities discussed above.  Here, the interview memoranda at issue were prepared by OAG 
attorneys during the OAG’s investigation. They are the product of communications between public 
officers and witnesses in the course of an investigation that directly implicate public officers’ 
thought processes and legal theories, and contain information related to how public officers 
conducted their investigation and will prosecute the instant enforcement action.  The public interest 
would be harmed if these interview memoranda are not shielded from disclosure.  

6) The documents covered by Category 5 of  the OAG Privilege Log were properly 
withheld on the basis of privilege 

Category Five of the OAG Privilege Log encompasses communications with and 
documents obtained from or relating to complainants and confidential sources.   

The term “Complainants” as used in the OAG Privilege Log refers to members of the public 
who raised concerns about the NRA to the OAG, but whose concerns did not form the basis of the 
OAG’s complaint in the instant action.   

The disclosure of any such complainant’s identity is plainly protected by the public interest 
and law enforcement privileges. The OAG relies on complainants and confidential sources to 
conduct thorough, accurate, and fact-intensive investigations into violations of New York law.  
The OAG has a strong interest in protecting individuals who come forward to assist in an 
investigation from any retaliation or harassment that may result in such participation in a law 
enforcement action.  In fact, the First Department has recognized the “controlling public interest” 
in having persons “be free to lay accusations and information” before an investigator without fear 
of disclosure.  Application of Langert, 173 N.Y.S. 2d 665. 668 (1st Dep’t 1958)(explaining, “It is 
just about universally true that an investigator is able to encourage such free communication only 
if he can give assurance that the communication and the identity of its maker will be kept 
confidential.”).  

As alleged in the complaint, the NRA has a history and practice of retaliating against 
whistleblowers and those it identifies as its enemies. See, e.g., NYSCEF 333 at ¶¶ 483, 489, 491, 
492. Where, as here, the subject of an enforcement action is alleged to have engaged in retaliation 
against individuals who raise concerns about the organization, the public interest privilege must 
apply to protect both the identities of the Complainants and the communications that they engaged 
in with the OAG.  If members of the public do not have confidence that they can come forward 
with confidential concerns without fear of potential retaliation, their willingness to do so will be 
significantly chilled, resulting in potential irreparable harm to the public interest.  

Sincerely, 

       /s/Emily Stern 

       Assistant Attorney General 
       Co-Chief, Charities, Enforcement Section 
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cc: Monica Connell, Assistant Attorney General 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK 

PEOPLE OF THE STATE OF NEW YORK, BY 
LETITIA JAMES, ATTORNEY GENERAL OF THE 
STATE OF NEW YORK, 

Plaintiff, 

-against- 

THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA, WAYNE LAPIERRE, WILSON 
PHILLIPS, JOHN FRAZER, and JOSHUA POWELL, 

Defendants. 

 
 
 
 
INDEX NO.: 451625/2020 
 

 

ANSWER OF THE NATIONAL RIFLE ASSOCIATION OF AMERICA 

TO THE SECOND AMENDED VERIFIED COMPLAINT 
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DEFENSES AND AFFIRMATIVE  DEFENSES 

A. ADDITIONAL FACTUAL ALLEGATIONS 

The NRA reincorporates and re-alleges preceding paragraphs hereof as if fully set forth 

herein. 

Beginning prior to the institution of her investigation into the NRA, continuing through 

until the present date, Plaintiff has engaged in a series of egregious actions designed to harm the 

NRA and to retaliate against the NRA for its constitutionally protected advocacy for Second 

Amendment freedoms. These actions, though disguised as a legitimate attempt at law enforcement 

are, in fact, the realization of Plaintiff’s personal vendetta against the NRA and those who support 

the Second Amendment. Plaintiff’s unclean hands are evidenced by, including but not limited to, 

the following actions she has undertaken: 

a) Prior to taking office and prior to commencing an investigation into the NRA, Plaintiff 

made highly damaging and defamatory false statements about the NRA, including 

referring to the NRA as a “criminal enterprise” and a “terrorist organization.” 

b) In addition, Plaintiff has coordinated and conspired with Everytown for Gun Safety 

("Everytown”), an entity which was founded to serve as a “counterweight” to the NRA. 

c) Unlike the NRA, which has over five million members, Everytown is largely funded 

by one person, staunch anti-gun advocate Michael Bloomberg. 

d) Because Everytown was founded and exists solely to further Michael Bloomberg’s 

anti-gun agenda, Everytown is not a credible source of information about the NRA. 

e) Yet, on information and belief, because Plaintiff is also personally opposed to the 

NRA’s constitutionally-protected Second Amendment advocacy, Plaintiff has ignored 

Everytown’s lack of credibility and, instead has coordinated with Everytown in crafting 

and pursing this action. 
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f) In fact, a representative of the NYAG in sum and substance refused to deny at a 

deposition that if the NYAG succeeded on her now-dismissed claims to dissolve the 

NRA, she planned to distribute some or all of the NRA’s assets to Everytown. 

g) Seeking to cause maximum damage to the NRA and to proponents of the Second 

Amendment, Plaintiff also coordinated with the Attorney General for the District of 

Columbia (“DCAG”), to induce the DCAG to commence a meritless action against 

both the NRA and the NRA Foundation (NRAF), a 501(c)(3) organization which 

supports the NRA’s mission (the “DCAG Action”). 

h) The DCAG commenced the DCAG Action against the NRA and the NRAF on the same 

date the instant action was filed. 

i) On information and belief, the DCAG Action was filed at the insistence of Plaintiff, to 

further her own personal vendetta against NRA. 

j) Plaintiff’s involvement in the commencement and prosecution of the DCAG Action 

will be substantiated by discovery of communications between Plaintiff’s office and 

the DCAG’s office. 

k) The actions detailed herein, along with those other actions to be uncovered during 

discovery, were specifically designed to cause maximum damage to the NRA and to 

infringe upon and chill the First Amendment rights of the NRA and its supporters. 

l) As a result of Plaintiff’s egregious conduct, the NRA’s reputation has been harmed, 

and the NRA has suffered damages. 

m) Plaintiff’s unclean hands require all allegations against the NRA to be dismissed. 

B. THE NRA'S DEFENSES AND AFFIRMATIVE DEFENSES  

1. The NRA reincorporates and re-alleges preceding paragraphs hereof as if fully set 

forth herein. The NRA asserts these affirmative defenses without waiver of other applicable 
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defenses or affirmative defenses not included here. The NRA reserves the right to assert additional 

defenses and affirmative defenses. 

INTERVENING AND SUPERSEDING ACTIONS 

2. The damages suffered by Plaintiff or by any third party, as well as any statutory or 

regulatory violations alleged, were proximately caused by intervening and superseding actions and 

occurrences including, but not limited to, actions of persons, entities, and/or forces over which the 

NRA exerted no control and for which the NRA has no responsibility. 

PAYMENT, ACCORD AND SATISFACTION 

3. The causes of action asserted against the NRA in the Complaint, and related 

requests for remedial action and other relief against the NRA are barred, in whole or in part, by 

payment, accord and satisfaction. 

RATIFICATION 

4. Plaintiff’s attempt to enjoin, void or rescind alleged related -party transactions 

pursuant to N-PCL §§ 112(a)(10), 715(f), and EPTL § 8-1.9(c)(4) fails because, to the extent such 

transactions were not approved in accordance with N-PCL § 715(a)-(b), they were duly ratified in 

accordance with N-PCL § 715(j). 

DE MINIMIS TRANSACTIONS 

5. Transactions were de minimis under N-PCL 102(a)(24) and, therefore, they did not 

constitute “related party transactions.” De minimis transactions may include, without limitation, 

meal or travel reimbursements or other incidental or low-dollar-value benefits conferred on related 

parties in connection with their work for the NRA. 

DE MINIMIS FINANCIAL INTEREST 

6. The alleged financial interest of allegedly related parties who participated in certain 

transactions was de minimis under N-PCL 102(a)(24) and, therefore, they did not constitute 

“related party transactions.” 
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ORDINARY COURSE OF BUSINESS EXEMPTION 

7. Transactions would not customarily be reviewed by the board or boards of 

organizations similar to the NRA in the ordinary course of business, were available to others on 

the same or similar terms, and, therefore, did not constitute “related party transactions.” 

CLASS OF BENEFICIARIES EXEMPTION 

8. Transactions were a benefit provided to an alleged related party solely as a member 

of a class of the beneficiaries that the NRA intended to benefit as part of the accomplishment of 

its mission. The benefit was available to all similarly situated members of the same class on the 

same terms. Therefore, transactions did not constitute “related party transactions.” 

LACK OF AUTHORITY 

9. Individuals who purported to act on behalf of the NRA in connection with certain 

of the transactions at issue were not authorized to enter into such transactions on behalf of the 

NRA. 

RELATIVE CULPABILITY 

10. The relative culpability of each party who is or may be liable for the damages 

alleged by Plaintiff should be determined in accordance with the decisional and statutory law of 

the state of New York, and the equitable share of each party’s liability for contribution should be 

determined and apportioned in accordance with the relative culpability, if any, of each such party 

pursuant to Article 14 of the CPLR. 

GOOD FAITH 

11. The NRA has no liability under any of the causes of action asserted against it in the 

Complaint to the extent that officers and directors of the NRA whose conduct Plaintiff attempts to 

impute to the NRA discharged their responsibilities in good faith and with the degree of diligence, 

care, and skill which ordinarily prudent persons in a similar position would exercise in like 

FILED: NEW YORK COUNTY CLERK 10/13/2022 10:36 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 857 RECEIVED NYSCEF: 10/13/2022

156 of 166

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 988 RECEIVED NYSCEF: 12/20/2022



Page 153 

circumstances and at all times, and acted in good faith and relied on information, opinions, or 

reports of reasonable reliability either presented or available to them. 

BUSINESS JUDGMENT RULE 

12. The NRA has no liability under any of the causes of action asserted against it in the 

Complaint because it purports to deprive its officers, directors, employees or other agents of their 

statutory business judgment rule defense and thus violates the fault-based scheme codified by the 

New York Legislature with respect to the regulation of not-for-profit corporations and officers, 

directors and other persons associated with such corporations. 

NON-IMPUTATION 

13. The NRA has no liability under any of the causes of action asserted against it in the 

Complaint. To the extent officers, directors, employees, or other agents of the NRA whose conduct 

Plaintiff attempts to impute to the NRA did not discharge their responsibilities in good faith or 

with the degree of diligence, care, and skill which ordinarily prudent persons in a similar position 

would exercise in like circumstances, they acted ultra vires, not in the scope of their duties to the 

NRA, did not act in part or in whole for the benefit of the NRA or with the intent to benefit the 

NRA and their actions did not benefit the NRA. Their alleged misconduct cannot be imputed to 

the NRA. 

THIRD PARTY ACTS AND OMISSIONS 

14. The causes of action asserted against the NRA in the Complaint, and related 

requests for remedial action and other relief against the NRA, are barred to the extent acts or 

omissions of third parties caused the alleged injury or damages. 

MOOTNESS 

15. The causes of action asserted against the NRA in the Complaint, and related 

requests for remedial action and other relief against the NRA, are unwarranted and moot because 

the NRA acted at all times in good faith and because there is no substantial likelihood that the 
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NRA will violate the statutes, rules, or provisions specified in the Complaint’s causes of action or 

in “Prayer for Relief.” 

DEMAND FUTILITY 

16. Plaintiff’s attempt to bring a derivative action in behalf of the NRA cannot be 

sustained due to its failure adequately to allege the futility of making a demand upon the NRA 

Board of Directors. Further, the Attorney General has not only failed to allege with particularity, 

but cannot allege, that a majority of the Board is conflicted with self-interest, or is controlled by 

self-interested persons, concerning transactions at issue. Director nominations occur through a 

nominating committee—which gets candidates from innumerable sources including 

advertisements in NRA Magazine and in response to requests made to Members for suggested 

Directors—or by petition, or both, after which approximately one-half of the NRA’s five million 

members are eligible to vote for Directors of their preference. The particular circumstances 

presented by these nomination and election protocols  

FIRST AMENDMENT OF THE UNITED STATES CONSTITUTION 

17. The causes of action asserted against the NRA in the Complaint, and related 

requests for remedial action and other relief against the NRA, including for mandatory injunctive 

relief, such as the appointment of an independent compliance monitor, in whole or in part, ought 

to be barred by, and should be dismissed under, the First Amendment to the United States 

Constitution, under which state regulation of not-for-profit corporations engaged in protected 

speech must occur in the least intrusive manner possible.  The relief sought against the NRA in 

this action also trespasses upon fundamental freedoms protected by the due process clause of the 

Fourteenth Amendment because the effect of such remedies would be to abridge the NRA's and 

its members’ right to engage in the expression of free speech and association with other supporters 

and defenders of the Second Amendment to the United States Constitution in support of their 
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common beliefs.  Such relief would also have the effect of chilling freedom of speech and assembly 

and curtailing the constitutionally protected freedoms to associate and freedoms to speak freely on 

Second Amendment and other issues.  “In considering requests for equitable relief, courts . . . 

should consider its effect on First Amendment rights.” Dobbs, D. B., & Roberts, C. L. (n.d.). Dobbs 

and Roberts’s Law of Remedies, Damages, Equity, Restitution, 3d (Hornbook Series) at page 101.  

Here, the concern for First Amendment rights is particularly acute.  After all, Attorney General 

James targeted the NRA because of the substance of its constitutionally protected speech.  In 2018, 

Attorney General James pledged to “take on” the NRA and businesses that support it.  She 

proclaimed that her “investigat[ion]” of the NRA’s “non-profit status” will “help ensure another 

life isn’t lost to senseless gun violence.” And, in 2021, Attorney General James again touted her 

“work[] to eliminate the NRA” as the reason New Yorkers should elect her as Governor.  Yet, she 

now asks the Court to order the NRA to pay an independent compliance monitor and an 

independent governance expert to oversee the “administration of the NRA” under this Court’s and 

her supervision. NYSCEF 646 at ¶¶ 635-643, pages 174-76. There can be no doubt that, under any 

circumstances, such state action is “likely to affect adversely the ability of [an advocacy group] 

and its members to pursue their collective effort to foster beliefs which they admittedly have the 

right to advocate” and places a “substantial restraint” on the exercise of their First Amendment 

rights.  NAACP v. Alabama, 357 U.S. 449, 462-63 (1958).  Here, given the NYAG’s demonstrated 

animus towards the NRA’s constitutionally protected speech, the First Amendment implications 

are profound. 

DUE PROCESS 

18. The causes of action asserted against the NRA in the Complaint, and related 

requests for remedial action and other relief against the NRA, ought to be barred and should be 

dismissed under the United States Constitution to the extent they seek to enjoin the NRA from 
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soliciting charitable donations because such relief would violate the substantive guarantees of the 

Due Process Clause of the Fourteenth Amendment to the United States Constitution. 

DORMANT COMMERCE CLAUSE 

19. The causes of action asserted against the NRA in the Complaint, and related 

requests for remedial action and other relief against the NRA, ought to be barred and should be 

dismissed under the United States Constitution to the extent they seek to enjoin the NRA from 

soliciting charitable donations because such relief would violate the “dormant” or (“negative”) 

Commerce Clause, Article I, Section 8, Clause 3 of the United States Constitution, in that it 

presents an unlawful infringement and restraint on interstate commerce in violation of the 

Commerce Clause. 

LACK OF STANDING BASED ON BIAS OR MALICIOUS OR BAD FAITH INTENT 

20. Plaintiff lacks standing to assert her claims and seek relief against the NRA, 

because, among other things, due to her bias against defendant(s) or her malicious or bad faith 

intent to injure the NRA, she cannot fairly and adequately represent those on whose behalf she 

brings her claims, such as her claim under EPTL 8-1.4(m). 

COLLATERAL ESTOPPEL/RES JUDICATA 

21. One or more claims or allegations asserted, or remedies sought, in whole or in part, 

is barred by collateral estoppel and/or res judicata. 

FAILURE TO STATE A CLAIM 

22. The Complaint fails to state a cause of action or claim upon which relief can be 

granted.  For instance, the first sentence of EPTL 8-1.4(m)—the statute pursuant to which Plaintiff 

asserts the First Cause of Action—does not give rise to a purported claim for injunctive relief “to 

ensure proper administration of any trust, corporation or other relationship to which this section 

applies.”  Rather, that statutory language merely gives the Attorney General standing to pursue 

causes of action that arise under—and seek relief authorized by—other statutes or law. Separately, 
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even if the sentence could be interpreted to give rise to a cause of action, it does not authorize the 

specific injunctive relief that the NYAG seeks.  In fact, under the Expressio unius est exclusio 

alterius principle reiterated in Spitzer v. Grasso, 42 A.D.3d 126, 135, passim. (App. Div. 2007), 

because the comprehensive statutory scheme here expressly provides for the appointment of a 

receiver and a multitude of other express types of relief—but not the appointment of an 

independent compliance monitor or an independent governance expert—the applicable statutory 

scheme implicitly precludes the NYAG from seeking the relief she seeks.  For the Attorney 

General to seek the appointment of an independent compliance monitor or an independent 

governance expert violates the fundamental principles of separation of powers.  In addition, the 

Court has no authority to issue the mandatory injunctive relief the NYAG seeks. 

ESTOPPEL, REGULATORY ESTOPPEL, WAIVER, LACHES 

23. Plaintiff’s claims and related requests for remedial action and other relief against 

the NRA are barred, in whole or in part, by the doctrines of estoppel, regulatory estoppel, waiver, 

and/or laches.  As an example, on September 29, 2022, Assistant Attorney General Steven 

Shiffman, in obtaining a denial of the NRA's motion to dismiss the First Cause of Action, 

represented to the Court that although the NYAG seeks the appointment of an independent 

compliance monitor, the NYAG does not seek the appointment of an independent compliance 

monitor who would report to the Attorney General. Transcript of Oral Argument on September 

29, 2022 at 61:13-15 (“The monitor is a different level of scrutiny. The monitor does not report to 

the Attorney General, the monitor will report to the Court.”). On this and other bases, the NYAG 

is estopped from seeking, as it attempts to do in Paragraph 643 of the Complaint, the “appointment 

of an independent compliance monitor with responsibility to report to the Attorney General.” 
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UNCLEAN HANDS 

24. Plaintiff’s claims and related requests for remedial action and other relief against 

the NRA are barred, in whole or in part, by Plaintiff’s unclean hands. 

SELECTIVE ENFORCEMENT OF NEW YORK LAW 

25. Plaintiff’s claims and related requests for remedial action and relief against the 

NRA are barred, in whole or in part, because Plaintiff has engaged in selective enforcement of 

New York’s laws, including New York’s Non-Profit Corporations Law and New York’s Estates 

Powers and Trusts Law, in violation of the Fourteenth Amendment of the United States 

Constitution and in violation of the New York State Constitution. 

ILLEGAL RETALIATION FOR EXERCISE OF RIGHTS OF FREEDOMS OF SPEECH  

26. Plaintiff’s claims and related requests for remedial action and other relief against 

the NRA are barred, in whole or in part, because Plaintiff has instituted this action to retaliate 

against the NRA and its members for their exercise of their right to freedom of speech, in violation 

of the First Amendment and the New York State Constitution. 

ILLEGAL SUPPRESSION OF POLITICAL SPEECH 

27. Plaintiff’s claims and related requests for remedial action and other relief against 

the NRA are barred, in whole or in part, because Plaintiff’s investigation and claims against the 

NRA were instituted based on the NRA’s political viewpoint, and conducted for the purpose of 

suppressing the NRA’s political speech. 

ILLEGAL RETALIATION FOR EXERCISE OF RIGHTS OF FREEDOMS OF 

ASSOCIATION 

28. Plaintiff’s claims and related requests for remedial action and other relief against 

the NRA are barred, in whole or in part, because Plaintiff has instituted this action to retaliate 

against the NRA and its members for their exercise of their right to freedom of association, in 

violation of the First Amendment and the New York State Constitution. 
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PLAINTIFF’S ACTION IS MOTIVATED BY HER POLITICAL ANIMUS AGAINST 
THE NRA 

29. Plaintiff’s claims and related requests for remedial action and other relief against 

the NRA are barred, in whole or in part, because Plaintiff has instituted this action to as a result of 

her animus against the NRA, whom she views as a political enemy. 

STATUTE OF LIMITATIONS 

30. Plaintiff’s claims and related requests for remedial action and other relief against 

the NRA are barred, in whole or in part, by the applicable statute of limitations and other and 

equitable and statutory time limitations. 

LACK OF MATERIALITY 

31. Plaintiff’s claims and related requests for remedial action and other relief against 

the NRA on its claims of alleged material statements that were untrue in public filings fail because 

the alleged misstatements or omissions were not material and, separately, because omissions are 

not actionable under the statutes on which the NYAG relies. 

FAILURE TO ADD NECESSARY AND INDISPENSABLE PARTIES 

32. The relief the NYAG seeks is barred due to a failure to sue and add necessary and 

indispensable parties whose presence is required to seek the relief the NYAG seeks. 

EXTRA-TERRITORIALITY 

33. The relief the NYAG seeks is barred in part to the extent the statutes upon which 

she relies do not apply extra-territorially outside the State of New York. 

THE NYAG DOES NOT ALLEGE THAT THE NRA HOLDS PROPERTY FOR 

CHARITABLE PURPOSES IN THE STATE OF NEW YORK 

34. The relief the NYAG seeks is barred because Plaintiff does not allege that the NRA 

holds property for charitable purposes in the State of New York. 
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THE NYAG DOES NOT ALLEGE THAT THE NRA ADMINISTERS PROPERTY FOR 

CHARITABLE PURPOSES IN THE STATE OF NEW YORK. 

35. The relief the NYAG seeks is barred because the NYAG does not allege that the 

NRA administers property for charitable purposes in the State of New York. 

*** 

36. The NRA reserves its right to amend its Answer and/or to add any additional 

affirmative and/or other defenses for which a sufficient basis may be determined at a latter point 

in these proceedings. The NRA adopts and incorporates by reference any defenses and affirmative 

defenses asserted by any other defendant in this action, to the extent such defense applies to the 

NRA, and reserves the right to assert any other defense that may become available or appear during 

the discovery proceedings or otherwise in this case. 

37. The NRA intends to require Plaintiff to carry her burden of proof on every element 

of each of her claims. The NRA, therefore, reserves the right to assert by motion or at trial denials 

as to Plaintiff's ability to prove the required elements of any or all claims. In the event that any 

affirmative defense asserted by the NRA is determined by the Court to be a denial rather than an 

affirmative defense, the burden of proof shall not shift to the NRA on such matters merely because 

the matter has been pleaded as an affirmative defense rather than a denial. 

 
Dated: October 13, 2022 
 
 

By:  /s/ Svetlana Eisenberg  
William A. Brewer III 
wab@brewerattorneys.com  
Svetlana M. Eisenberg 
sme@brewerattorneys.com  
Blaine E. Adams 
bea@brewerattorneys.com  
 
BREWER, ATTORNEYS & COUNSELORS 

750 Lexington Avenue 
14th Floor  
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

   
PEOPLE OF THE STATE OF NEW YORK, BY 
LETITIA JAMES, ATTORNEY GENERAL OF 
THE STATE OF NEW YORK, 

Plaintiff, 

-against- 

THE NATIONAL RIFLE ASSOCIATION OF 
AMERICA, WAYNE LAPIERRE, WILSON 
PHILLIPS, JOHN FRAZER, and JOSHUA 
POWELL, 

Defendants. 
 

 
 
 
 
 
 
 
 
 
 

 
INDEX NO.: 451625/2020 
 
 
 
 
 

 
AFFIRMATION OF SVETLANA M. EISENBERG  

 
 I, SVETLANA M. EISENBERG, an attorney duly admitted to practice law in the courts 

of the State of New York, hereby affirm the following under penalty of perjury pursuant to 

CPLR § 2106: 

1. I am a Partner at Brewer, Attorneys & Counselors, counsel for the National Rifle 

Association of America (the “NRA”) in the above-captioned action. 

2. I respectfully submit this Affirmation in support of the NRA motion for an order to 

compel the NYAG to amend and/or supplement its privilege log. 

3. Attached as Exhibit A is the New York Attorney General’s May 25, 2022 Amended 

Commercial Division Rule 11-b Certification and Privilege Log. 

4. Attached as Exhibit B is the NRA’s April 11, 2022 letter to the New York Attorney 

General regarding the privilege log.  

5. Attached as Exhibit C is the New York Attorney General’s April 27, 2022 response.  

6. Attached as Exhibit D is an excerpt of the NRA's Answer filed October 13, 2022   
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Dated: October 20, 2022    
New York, New York 

 
 
                   /s/ Svetlana Eisenberg   
        Svetlana Eisenberg 
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STATE OF NEW YORK 

OFFICE OF THE ATTORNEY GENERAL 
 

 LETITIA JAMES                               DIVISION OF SOCIAL JUSTICE             
ATTORNEY GENERAL                                 CHARITIES BUREAU 
  

212.416.8965 
Monica.Connell@ag.ny.gov 

 

28 LIBERTY STREET, NEW YORK, NY 10005 ● PHONE (212) 416-8401 ● WWW.AG.NY.GOV 
 

        November 4, 2022 
VIA EMAIL 
 
Hon. O. Peter Sherwood, Special Master 
360 Lexington Avenue 
New York, NY 10017 
psherwood@ganfershore.com 
 
Re:  People of the State of New York, by Letitia James, Attorney General of the State of New 
 York v. The National Rifle Association of America, Inc. et al., Index No. 451625/2020 
 
Dear Judge Sherwood:  

On behalf of the Plaintiff, the People of the State of New York (“Plaintiff”), the Office of 
the Attorney General of the State of New York (“OAG”) respectfully submits this letter in 
response to the NRA’s October 20, 2022 letters to Your Honor regarding: (i) the NRA’s request 
for Plaintiff to supplement its privilege log; and (ii) the NRA’s request for reimbursement of the 
costs of Aronson LLC’s (“Aronson”) subpoena response. 
The NRA’s Request for the OAG to Supplement Its Privilege Log 

In its first October 20, 2022 letter (the “NRA Priv. Ltr.”), the NRA is seeking an order 
compelling Plaintiff to, inter alia, supplement its privilege log.1  The NRA’s request should be 
denied because it is untimely, violates the law of the case doctrine and Your Honor’s prior 
rulings, and is lacking in merit. The NRA’s letter contains many of the same arguments, in 
nearly identical form, as set forth in an April 11, 2022 letter to the OAG.  (See NRA Priv. Ltr., 
Ex. B.)  The OAG responded to the NRA’s April 11th letter on April 27, 2022 and not only set 
forth in detail the basis for the privileges that Plaintiff asserted but also explained why the vast 
majority of the documents listed on the privilege log were irrelevant to Plaintiff’s claims or the 
NRA’s defenses (at that time, discovery with respect to the NRA’s counterclaims had been 
stayed).  (Id., Ex. C.)   

The issues the NRA now raises are ones that it was aware of long before the close of 
document discovery and it has no excuse for its delay in raising this issue with Your Honor.  In 

 
1 Plaintiff’s privilege log was served on or about October 3, 2021. 
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addition, in the time since the parties last corresponded on the privilege log, the Court dismissed 
the NRA’s counterclaims in a decision that leaves no doubt that the majority of the documents 
covered by the log are irrelevant to any remaining issue in the case.2   

Moreover, Your Honor’s prior rulings on the OAG’s assertion of privilege with respect to 
the 11-f deposition notice the NRA foreclose the very same arguments on the scope of the 
applicable privileges that the NRA now reasserts. Those rulings mandate that the NRA’s current 
request be denied.   
 The OAG’s Production and Privilege Log 

Plaintiff has already produced its entire discoverable investigative file to the NRA.  That 
file included documents and testimony from non-confidential sources that the OAG had obtained 
during its investigation.  The documents that Plaintiff withheld from the production were listed 
categorically on its privilege log and included documents relating to: (i) the OAG’s 
communications with witnesses and their counsel; (ii) the OAG’s communications with other 
law enforcement agencies; (iii) the OAG’s communications with consultants; (iv) draft and final 
OAG interview memoranda; and (v) the OAG’s communications with confidential informants 
and complainants.  The NRA does not dispute that the OAG’s interview memoranda, as well as 
its confidential communications with consultants, complainants and confidential informants were 
properly withheld as privileged.  The remaining withheld documents relate solely to how the 
OAG conducted its investigation and have no relevance to any remaining issues in this litigation.  
In this regard, although the NRA’s counterclaims challenged how the OAG conducted its 
investigation, Judge Cohen dismissed the counterclaims, holding that the NRA’s allegations “do 
not support any viable legal claims that the Attorney General’s investigation was 
unconstitutionally retaliatory or selective” or deprived the NRA of any constitutional rights. 
(NYSCEF No. 706 at 2, 13.)  That ruling is fatal to any affirmative defense that the NRA has 
asserted relating to the OAG’s investigation, such as an unclean hands affirmative defense, 
because such a defense must be premised on a constitutional violation that prevents the 
defendant from putting on a defense.  See, e.g., People v. Trump Entrepreneur Initiative LLC, 
2014 WL 5241483, *12 (Sup. Ct. N.Y. Cty. Oct. 8, 2014), aff’d in relevant part, 137 A.D.3d 409 
(1st Dep’t 2014).   

The Special Master Has Already Ruled that the OAG Properly 
Asserted the Public Interest and Law Enforcement Privileges  
The NRA challenges the propriety of Plaintiff’s assertion of the Public Interest Privilege 

and the Law Enforcement Privilege (also know as the Investigative Privilege) in disregard of 
Your Honor’s prior rulings that sustained Plaintiff’s assertion of these privileges in this litigation.  
(See, e.g., NYSCEF 812, Mar. 10, 2022 Tr., at 27-31, 34, 42, 49-51, 54-56, 64-65 (colloquy 
concerning the assertion of the privileges with respect to the NRA’s request for an 11-f 
examination of the OAG); NYSCEF 656, Mar. 23, 2022 Special Master Report, re Matters 6, 8 
(granting OAG’s request for a protective order based on, inter alia, the Public Interest and 
Investigative Privilege).)  The NRA did not timely appeal Your Honor’s March 23, 2022 Report 

 
2  The log also identifies memoranda of investigative interviews of witnesses that have been withheld although the 
identity of the witnesses has been disclosed.  (See Oct. 22, 2022 NRA Privilege Ltr.; Ex. A, Category 4.)  The NRA 
does not dispute that such documents have been properly withheld as work product or as trial preparation materials.  
(See Oct. 22, 2022 NRA Privilege Ltr.) 
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and it became a binding order of the Court.  (See NYSCEF 579 ¶ 7.)  In addition, the OAG’s 
April 27, 2022 letter, which we incorporate herein by reference, set forth in detail why Plaintiff’s 
assertion of these privileges was appropriate as a matter of fact and law.  (NRA Priv. Ltr., Ex. C 
at 2-6.)  In particular, contrary to the NRA’s assertion, the OAG’s April 27th letter not only 
explained how the public interest and law enforcement interests would be harmed by disclosure 
here, but it also cited to numerous authorities applying the privileges in analogous circumstances.  
(See id.)  Your Honor’s decision upholding the assertion of those privileges to the OAG’s 
investigation is law of the case and requires that the NRA’s current attempt to seek documents 
relating to matters Your Honor previously ruled were privileged be rejected.3  See, e.g., Briggs v. 
Chapman, 53 A.D.3d 900, 901 (3d Dep’t 2008). 

Undeterred by Your Honor’s March 23, 2022 ruling, the NRA again sought to depose the 
OAG and Your Honor once again denied the request because it would invade numerous 
privileges, including the Public Interest and Law Enforcement privileges.  (See NYSCEF 755, 
July 11, 2022 Amended Special Master Report on the July 7th Hearing, at 2-3; NYSCEF 769, 
July 15, 2022 Discovery Order, at 2.).  Indeed, in Your Honor’s July 11, 2022 Report, Your 
Honor held that “the OAG has represented that all of the factual information it has gathered has 
been provided defendants except for identified information it has retained on the basis of 
privilege. Defendants have not shown otherwise.”  The NRA appealed Your Honor’s July 2022 
rulings, arguing, among other things, that Your Honor erred in upholding the OAG’s assertion of 
various privileges, “including attorney-client privilege, attorney work product privilege, trial 
preparation, law enforcement, and public interest privileges.”  (NYSCEF 796 at 5 (emphasis 
added).)  On October 17, 2022, Judge Cohen upheld those rulings, rejecting the NRA’s 
arguments that the rulings were clearly erroneous and contrary to law.  (NYSCEF 859 at 3-4.) 

 
The OAG Properly Withheld the Identity of Confidential 
Witnesses and Consultants 
 
The NRA asserts that Plaintiff’s privilege log is deficient because it does not identify the 

actual senders and recipients of the information that is being withheld in Categories 1, 2, 3 and 5 
of the privilege log.  The NRA contends that it needs this information to assess the privilege 
claims.  Plaintiff has, however, identified by name (or position) the witnesses4 with whom the 
communications in Category 1 were made.  (NRA Priv. Ltr., Ex. A at 8.)  In addition, unlike 
with attorney-client privileged materials, the identity of the senders and recipients of the 
documents are not needed to evaluate the applicability of the Law Enforcement or Public Interest 
privileges since the privilege is based on the OAG’s investigation and, in part, is in place to 
shield investigative information, including with whom the OAG is communicating.  See, e.g., In 
re World Trade Center Bombing Litig., 93 N.Y.2d 1, 8 (1999).  Similarly, with respect to 

 
3  The OAG also asserted the Common Interest privilege with respect to certain communications it had with the 
Attorney General’s Office of the District of Columbia (“DCAG”), but all such documents are also covered by the 
Public Interest and Law Enforcement privileges and, as a result, there is no need to separately analyze the 
applicability of the Common Interest privilege here.  Moreover, these communications solely relate to how the OAG 
conducted its investigation and they have no relevance to any remaining issue in the case. 
 
4  The privilege log identifies the specific witnesses to which Category 1 relates and states that the withheld 
documents related to communications with those “witnesses or their counsel.” 
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Category 2, the OAG has stated that the privilege relates to its communications with the DCAG, 
and, while it has not identified the specific individuals there with whom it communicated, such 
information is not necessary to evaluate the assertion of the privilege.  With respect to Categories 
4 and 5, the OAG has not identified the individuals with whom it communicated, but, as the 
NRA appears to recognize (NRA Priv. Ltr. at 4), identifying those individuals would destroy the 
privilege.5  See In re World Trade Center Bombing Litig., 93 N.Y.2d at 8. 
 
 The OAG’s Privilege Log Covers the Relevant Time Period 
 

The NRA objects to the timeframe covered by the OAG’s privilege log, which covered 
the period from when the OAG commenced its informal investigation to the filing of its 
complaint, asserting that the OAG must identify more specific periods for each category.  It fails, 
however, to explain why it needs to know the specific dates the OAG engaged in certain 
privileged activities.  There is, of course, nothing that the NRA would be able to obtain from 
such a revelation other than how the OAG chose to conduct its investigation, which is not only 
irrelevant, but protected by the Public Interest and Law Enforcement privileges.  In any event, 
logs for privileged documents the OAG created or obtained after the commencement of litigation 
would represent a departure from standard practices and are not normally exchanged; courts 
typically refuse to require them unless there is a specific reason that they are needed.  See, e.g., 
Harleysville Worcester Ins. Co. v. Sharma, 2015 WL 3407209, *2 (E.D.N.Y. 2015); In re Snap 
Inc. Securities Litig., 2018 WL 7501294, *1 (C.D. Cal. Nov. 29, 2018); see generally Cohen, 
Reviewing Documents for Privilege: A Practical Guide to the Process, New York State Bar 
Journal, 72-Sep N.Y. St. B.J. 43 (Sept. 2000) (“parties commonly do not log otherwise 
privileged documents relating to the litigation that are created after its commencement”). Here, 
Plaintiff has produced the discoverable contents of the OAG investigative file and a privilege log 
for what was withheld and has produced all materials obtained after commencement of the 
litigation in response to subpoenas and identified witnesses in response to interrogatories.  The 
NRA has not come forward with any reason why it is entitled to more. 

Everytown Documents 
Finally, the NRA complains that the OAG has not logged any documents with Everytown 

for Gun Safety (“Everytown”) on its privilege log.  As a threshold matter, communications 
between the OAG and Everytown have no relevance to this matter given the Court’s prior 
rejection of the NRA’s claims of constitutional violations. In addition, Plaintiff has, as its 
privilege log makes clear, searched for such documents and has not found any responsive 
documents.  (See NRA Priv. Ltr., Ex. A at Sch. A (referring to search terms including Everytown 
and names of associated individuals).)  Contrary to the NRA’s assertion, the fact that no 
documents were found does not mean that the search was not done properly. 

 
5  The OAG can confirm that it does not intend to call any of the consultants covered by Category 3 as witnesses at 
trial and that those witnesses did not provide it with any factual information or allegations that it relied upon in the 
preparing the Amended Complaint.  Similarly, the OAG can confirm that it does not, at present, have any intention 
to call any confidential sources or complainants as witnesses at any hearing or trial in this matter.  In the unlikely 
event that that intention changes, the OAG will promptly notify the NRA. 

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 989 RECEIVED NYSCEF: 12/20/2022



Hon. O. Peter Sherwood 
November 4, 2022 
Page 5 
 

 
 

28 LIBERTY STREET, NEW YORK, NY 10005 ● PHONE (212) 416-8401 ● FAX (212) 416-8393 ● WWW.AG.NY.GOV 

In short, Plaintiff provided a complete privilege log almost eleven months ago, based 
upon assertions of privilege that Your Honor and/or Judge Cohen have deemed appropriate.  
Accordingly, Plaintiff asks that Your Honor deny the NRA’s application.  
The NRA’s Request for the Reimbursement of the Costs of Aronson LLC 

In its second October 20, 2022 letter (the “NRA Aronson Ltr.”), the NRA seeks the 
reimbursement of $325,000 in legal fees and costs that Aronson allegedly incurred in responding 
to the OAG’s subpoena and that the NRA has paid for pursuant to an indemnification agreement 
with Aronson.  The OAG does not dispute that it is responsible for defraying the reasonable 
expenses of a non-party to comply with a subpoena served upon it or that Aronson incurred 
expenses that the OAG must defray.  While Aronson is entitled to be reimbursed for its 
reasonable costs in collecting and producing documents, the OAG has no obligation to defray: 
(i) costs associated with expenses that Aronson incurred in screening documents for privileges 
asserted by the NRA or redacting documents with respect to privileges the NRA asserted 
especially in the cumbersome, time-consuming and expensive manner in which the NRA insisted 
on proceeding even in light of Plaintiff’s proposal for a more efficient method; (ii) expenses that 
Aronson incurred in producing documents that the NRA was obligated to produce itself but did 
not and instead relied on Aronson’s production to fulfill the NRA’s production obligations; or 
(iii) expenses that were not reasonable in amount, such as where Aronson used personnel with 
high billing rates for tasks that could have been handled by those with lower billing rates or 
outside vendors.     

CPLR 3122(d) provides that ‘[t]he reasonable production expenses of a non-party witness 
shall be defrayed by the party seeking discovery.”  However, not all costs that a non-party incurs 
in responding to a subpoena are reasonable ones that it is entitled to be reimbursed for by the 
party seeking discovery.  In particular, where the costs are incurred for the benefit of a party 
other than the party issuing the subpoena, they are not reimbursable under CPLR 3122(d).  Thus, 
where the costs were incurred in connection with determining whether documents are relevant or 
covered by a privilege belonging to a litigant, they are not reimbursable.  Thump, LLC v. Michael 
De Luna AIA, Architect, P.C., 2022 WL 1909587, *1-*2 (Sup. Ct. N.Y. Cty. May 31, 2022) 
(pointing out that non-party responding to a subpoena bears the “costs associated with 
withholding documents from production due to relevancy or privilege” and holding that costs 
incurred for benefit of plaintiff were not reimbursable); In re Khagan, 66 Misc.3d 335, 342 (Sup. 
Ct. Queens Cty. 2019) (non-party responsible for costs of conferring with party’s counsel 
regarding privilege and preparing objections to the subpoena); Peters v. Peters, 2016 WL 
3597629, *4 (Sup. Ct. N.Y. Cty. July 5, 2016) (non-party is entitled to reimbursement “for 
gathering and reviewing documents for production,” but not for “time spent conferring with 
defendants’ counsel or determining which documents to withhold on the basis of privilege or 
relevancy”) (citations omitted).6  Here, among the expenses for which the NRA is seeking 

 
6  Appendix A to the Commercial Division Rules, which lists the costs of review for privilege as one cost that may 
be reimbursable, does not conflict with the cases cited in the text.  The costs of review for a non-party’s privilege is 
an example of costs that it may make sense to shift in certain circumstances, such as when it is reviewing documents 
for its own privilege or a privilege of another non-party.  In contrast, as the cases cited in the text make clear, the 
costs of reviewing documents to see if they are covered by a privilege asserted by a party to the case is not one the 
requesting party should bear.  This is the case here, where the privilege at issue was the NRA’s not Aronson’s.   
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reimbursement are the legal fees of Aronson’s counsel to review documents for privilege “to 
honor the NRA’s rights” and related costs associated with “privilege-related work.”7  (See NRA 
Aronson Ltr. at 3.)  Such expenses are not ones that the OAG must reimburse.  See, e.g., Khagan, 
66 Misc.3d at 342; Peters, 2016 WL 3597629 at *4; AYW Networks, Inc. v. Teleport Comms. 
Group, 2005 WL 8162267, *1 (Sup. Ct. Nassau Cty. June 13, 2005) (non-party not entitled to 
reimbursement of legal fees that were not related to its own rights).  In a January 28, 2022 email 
to the NRA, the OAG noted that “Aronson’s counsel has previously indicated to us that the 
process the NRA and Aronson are pursuing involves the NRA designating documents or portions 
of documents as privileged and then Aronson having to redact and remove the same by hand, 
which is time consuming. We had asked previously whether this could be expedited in some 
manner but did not receive a response.” Exhibit A. The NRA elected to pursue this process, 
which is not only time consuming and expensive, but also shifts the cost of redacting the 
documents for the NRA’s privilege to Aronson. It is respectfully submitted that the expense 
incurred by that choice is not reasonable and should be borne by the NRA under its agreement 
with Aronson.  

Similarly, the NRA may not seek reimbursement for the costs Aronson incurred in order 
to respond to requests in the subpoena that Plaintiff sought from Aronson because of the NRA’s 
own failure to produce those documents.  Because the subpoena for such records was 
necessitated by the NRA’s own conduct and Aronson’s production was for the NRA’s benefit – 
in that it did the work instead of the NRA – Aronson and the NRA are not entitled to 
reimbursement of those costs.  See Thump, 2022 WL 1909587 at *2 (non-party not entitled to 
reimbursement for work done on behalf of a party other than the requesting party).  The OAG 
pushed the NRA to produce information relating to Aronson as called for in its requests for 
production (RFPs) served in June of 2021.  In January 2022, the OAG wrote to the NRA that 
“we have been asking for some time for confirmation that the NRA has produced 
communications and information exchanged between the NRA and its agents, including the 
Brewer firm, and Aronson. Has the NRA produced all such communications?” Exhibit A.    Had 
the NRA agreed to produce such Aronson materials, instead of relying upon Aronson to do so, 
the scope of the Aronson production could have been narrowed and much expense avoided.     

Finally, even with respect to those costs that are associated with Aronson’s review for 
responsiveness and the production of such records, in order to be reimbursed, Aronson must 
provide records that demonstrate that the costs it is seeking reimbursement for were reasonable.  

 
7  Aronson informed the OAG that the NRA delegated to Aronson’s outside counsel the task of manually redacting 
documents based on the NRA’s specific privilege designations.  As noted in the text, such expenses are not 
reimbursable because they were for the benefit of the NRA.  However, even if they were reimbursable, the cost of 
using lawyers, to redact documents where they were not exercising legal judgment and were merely ministerially 
following the NRA’s instructions is unreasonable, since the task could be completed in a more cost-effective manner 
if lawyers were not used or if the NRA made the redactions itself, as Aronson was not disputing the NRA’s privilege 
decisions.  For example, on February 24, 2022, counsel for Aronson communicated to the OAG that “You state 
‘you’, i.e. Aronson is asserting privilege over this document. As you know, the NRA, as the holder of the privilege, 
has asserted information in the document is privileged. The assertion by Aronson’s client that information is 
protected as privileged requires Aronson to honor that assertion. Please raise the issue with the NRA.”  Exhibit B.    
Following requests for clarification of what was being withheld, also on February 24, 2022, the NRA produced what 
it described as a “a categorical log of documents withheld by Aronson pursuant to the direction of the NRA on 
privilege grounds.”   
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CPRL 3122(d); see generally Sands Harbor Marina Corp. v. Wells Fargo Ins. Servs., 2018 WL 
1701944, *4 (E.D.N.Y. Mar. 31, 2018).  To do so, it must come forward with evidence showing 
what it did to comply with the subpoena, how much time was expended, that the costs it incurred 
were not “‘excessive, redundant or otherwise unnecessary,’” and that the rates it charged were 
reasonable for the work done.  Id. (citations omitted).  Only those costs that this evidence shows 
are reasonable and for the benefit of the requesting party are reimbursable.  Id. at 6-7.   

Here, although the NRA seeks $325,000 on behalf of Aronson, it has only produced 
records relating to $125,407.50 in expenses,8 and those records do not provide sufficient detail to 
determine which of the expenses it is seeking reimbursement for are reasonable and which were 
not.  The NRA’s request for any costs above $125,407.50 should be precluded. With respect to 
the $125,407.50 reflected in the records the NRA has provided, Your Honor should order the 
NRA to produce sufficient evidence for the Court and the parties to evaluate the reasonableness 
of those costs, precluding the NRA from being reimbursed for any costs that: (i) were associated 
with reviewing or redacting documents for any privileges asserted by the NRA; (ii) were 
associated with the review or production of documents that the NRA was required to but did not 
produce; or (iii) were unreasonable because the work done or the rate charged was excessive, 
redundant or otherwise unnecessary.   

Finally, in regard to the NRA’s prior assertions that the OAG did not respond to its 
requests in regard to such costs, this is simply untrue.  The OAG asked the NRA on more than 
one occasion for information pertaining to the Aronson billing to try to assess what would be 
reasonable fees.  It never received the same.  

CONCLUSION 
As a result, the OAG respectfully requests that the NRA’s privilege motion be denied in 

its entirety and that the NRA’s motion for reimbursement of the costs of Aronson be denied, with 
an order issued prohibiting the NRA from obtaining reimbursement of any costs incurred for its 
benefit and requiring it to come forward with evidence supporting the reasonableness of any 
other costs it seeks. 

 
Respectfully,   

        /s Monica Connell  
Monica Connell 
Assistant Attorney General 

 
cc: All Counsel of Record 

 

 
8  Certain records relating to the $125,407.50 in costs that the NRA is seeking were included in Exhibits 4 and 5 to 
its letter.  The text of the NRA’s letter refers to Exhibits 3 and 4, rather than Exhibits 4 and 5, but no Exhibit 3 was 
attached to the letter and the NRA’s counsel has confirmed that the documents attached as Exhibits 4 and 5 are what 
the letter was referring to (and that there is no Exhibit 3). 
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From: Connell, Monica
To: Svetlana Eisenberg; Scott Siegel; jfb@brewerattorneys.com; James, Erica; wfleming@gagespencer.com;

samantha.block@akingump.com; carl.sr@carlliggio.com; smcmillen@winston.com; David Partida;
ejohnson@gagespencer.com; dkolansky@winston.com; AHicks@AKINGUMP.com; Mordecai Geisler; Copy Center;
swashington@hgdlawfirm.com; Wang, William; William Brewer; Quinta Cochran; Cecelia Fanelli; Sargent, Nina;
nymco@akingump.com; Sheehan, James; docketny@winston.com; tmclish@akingump.com; Loegering, Becca;
Young, Judith; Brooke Burschlag; Michelle Nacci; tbartlett@hgdlawfirm.com; hevans@akingump.com;
sfarber@winston.com; Thompson, Stephen; Sash, Sharon; kent@correlllawgroup.com;
mwerbner@werbnerlaw.com; Sarah Rogers; Stern, Emily; Conley, Jonathan; amcnaughton@akingump.com;
bozarowski@gagespencer.com; mmacdougall@AKINGUMP.COM

Cc: Fuchs, Yael
Subject: RE: NYSCEF Alert: New York - Commercial - Other - Commercial Division - Upload of Order/Judgment

451625/2020 (People of the State of New York, by Letitia James, Attorney General of the State of New York v.
The National Rifle Association of America, Inc. e

Date: Friday, January 28, 2022 2:15:00 PM

Svetlana,

Thank you for your email which does answer some of our questions.  However, we have been asking
for some time for confirmation that the NRA has produced communications and information
exchanged between the NRA and its agents, including the Brewer firm, and Aronson.  Has the NRA
produced all such communications?  Is your production of the same complete? If so, where in the
production would we find the same? Have you withheld any such documents?  Will the NRA be
producing a log pertaining to such communications? 

We would like to close out this discovery so we can proceed with the deposition of Aronson.  We do
not ask these questions in vain.  We requested these documents specifically in the OAG RFPs from
last June.  We have followed up with repeated requests.  We do not want a repeat of recent events
where, for example, responsive materials relevant to Ms. Hallow were produced after her deposition
and materials pertaining to Mr. Staples were produced along with thousands of other documents
just prior to his deposition, but without his text messages, which upon information and belief we still
do not have. 

Regarding Aronson, Aronson’s counsel has previously indicated to us that the process the NRA and
Aronson are pursuing involves the NRA designating documents or portions of documents as
privileged and then Aronson having to redact and remove the same by hand, which is time
consuming.   We had asked previously whether this could be expedited in some manner but did not
receive a response.  As it is, we understand from Aronson’s counsel that there will be an additional
production of emails for review and that they do not anticipate production until next week.  Further,
Aronson has withheld certain cover emails in their entirety rather than redacting the privileged
communications so that we cannot see the to/from/date information without needing to reference
a privilege log, which we don’t yet have.

Given the foregoing, we are being forced to adjourn the deposition of Aronson until 9:30 a.m., on
Wednesday, February 9, with a reservation of rights to further adjourn depending on the timing
and volume of the additional productions Aronson says it is making next week as well as
confirmation regarding the NRA’s production of responsive materials. 

We would appreciate responses with regard to the RFP to the NRA regarding Aronson documents.
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Thank you,
Monica
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From: Glaws, J. Peter
To: Fuchs, Yael
Cc: Sash, Sharon; Connell, Monica; Glaws, J. Peter; Murphy, Kevin M.
Subject: RE: NYAG v. NRA: Aronson privilege assertions and supp doc production [IWOV-CarrMaloney_Docs.FID235838]
Date: Thursday, February 24, 2022 5:23:31 PM
Attachments: image001.png

image002.png
image003.png
image004.png
image005.png
image006.png
image007.png
image008.png
image009.png
image010.png
image012.png
image013.png

Yael,

You state “you”, i.e. Aronson is asserting privilege over this document. As you know, the NRA, as the
holder of the privilege, has asserted information in the document is privileged. The assertion by
Aronson’s client that information is protected as privileged requires Aronson to honor that assertion.
Please raise the issue with the NRA.

Peter 

________________________

J. Peter Glaws, IV | Partner
peter.glaws@carrmaloney.com

Direct (202) 310-5533 
Main (202) 310-5500 
Fax (202) 310-5555

2000 Pennsylvania Ave. NW, Suite 8001
Washington, D.C. 20006
Offices in D.C., Maryland, Virginia, West Virginia

Visit Carr Maloney’s COVID-19 Resource Hub

www.carrmaloney.com

This message is intended for the individual(s) or entity(ies) named in the header that appears either at the beginning or at
the conclusion of all material in this message (depending on your e-mail software). This message may contain material
that is privileged or confidential. If you are not the intended recipient, please do not read, copy, use or disclose this
communication to others; also please notify the sender by replying to this message, and then delete it from your system.
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Thank you.

From: Fuchs, Yael <Yael.Fuchs@ag.ny.gov> 
Sent: Thursday, February 24, 2022 12:58 PM
To: Glaws, J. Peter <Peter.Glaws@carrmaloney.com>; Murphy, Kevin M.
<kevin.murphy@carrmaloney.com>
Cc: Sash, Sharon <Sharon.Sash@ag.ny.gov>; Connell, Monica <Monica.Connell@ag.ny.gov>
Subject: RE: NYAG v. NRA: Aronson privilege assertions and supp doc production [IWOV-
CarrMaloney_Docs.FID235838]

The attachment appears to be the notes taken by Aronson personnel.  On what basis are you
asserting privilege?  Reliance on your client’s client’s direction can’t be sufficient.  You are producing
and you need a good faith basis to withhold documents on privilege grounds.

From: Glaws, J. Peter <Peter.Glaws@carrmaloney.com> 
Sent: Thursday, February 24, 2022 12:55 PM
To: Fuchs, Yael <Yael.Fuchs@ag.ny.gov>; Murphy, Kevin M. <kevin.murphy@carrmaloney.com>
Cc: Sash, Sharon <Sharon.Sash@ag.ny.gov>; Connell, Monica <Monica.Connell@ag.ny.gov>; Glaws,
J. Peter <Peter.Glaws@carrmaloney.com>
Subject: RE: NYAG v. NRA: Aronson privilege assertions and supp doc production [IWOV-
CarrMaloney_Docs.FID235838]

Yael,

Until this morning, the NRA had designated the attachment as privileged. As of this morning, the
NRA informed us that only parts of that document are privileged and thus we will redact and
produce.

________________________

J. Peter Glaws, IV | Partner
peter.glaws@carrmaloney.com

Direct (202) 310-5533 
Main (202) 310-5500 
Fax (202) 310-5555

2000 Pennsylvania Ave. NW, Suite 8001
Washington, D.C. 20006
Offices in D.C., Maryland, Virginia, West Virginia
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From: Connell, Monica
To: Svetlana Eisenberg
Cc: Conley, Jonathan; Thompson, Stephen; David Umansky; Gianna Cincotti; Stern, Emily
Subject: RE: Meet and Confer - Outstanding Issues
Date: Thursday, October 20, 2022 9:58:00 AM
Attachments: image001.png

Svetlana,
 
I am sorry, but I am unavailable today.  Unfortunately, if we had had prior notice, we could have
accommodated this.  As you know we have expert depositions beginning next week and the omnibus
motions due today.  Last week I asked for the NRA to identify the matters it still wanted to discuss
and proposed Monday morning for a meet and confer.  I did not get a call and we did not meet on
Monday morning. 
 
In regard to the Aronson fees, I believe I asked for the agreement under which the NRA agreed to pay
Aronson’s fees and what portion of the fees the NRA felt were reasonable production costs
reimbursable under the CPLR.  As you know, motion practice and long hours were required under the
cumbersome process the NRA employed to review and redact purported privileged information.  We
have not heard from you as to the NRA’s position on costs incurred as a result of the NRA’s actions
here in light of the objections we raised.  Further, as you know, it was our understanding that rather
than produce Aronson-related documents directly, the NRA relied upon Aronson to do the bulk of
such production to Aronson when much of those costs could have been avoided through direct NRA
production.   Finally, we raised the issue of whether there is authority for the proposition that the
Plaintiff can be directed to pay the NRA for costs it voluntarily undertook to pay. We have not heard
back on these issues.  Can you let me know the NRA’s position/authority?
 
What issue does the NRA have with Plaintiff’s privilege log, which was served last December?  Can
you let me know specifically?
 
Finally, do you have a proposed agreement to consider?  
 
Thanks,
 
Monica
 

From: Svetlana Eisenberg <sme@brewerattorneys.com> 
Sent: Thursday, October 20, 2022 8:36 AM
To: Connell, Monica <Monica.Connell@ag.ny.gov>
Cc: Conley, Jonathan <Jonathan.Conley@ag.ny.gov>; Thompson, Stephen
<Stephen.Thompson@ag.ny.gov>; David Umansky <diu@brewerattorneys.com>; Gianna Cincotti
<gmc@brewerattorneys.com>
Subject: Re: Meet and Confer - Outstanding Issues
 
Monica,
Do you have time today at or after 10 pm to touch base re items below. With regard to the
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NRA's items, please refer to our prior correspondence concerning Aronson fees and Plaintiff's
privilege log.
In addition, we need an agreement concerning the mutual duty to supplement under CPLR
3101(h).
Once we settle on a time, we will send a Teams invite.
Regards,
Svetlana

Svetlana M. Eisenberg | Partner
Brewer, Attorneys & Counselors
750 Lexington Avenue, 14th Floor
New York, New York 10022
Office Direct: 212.224.8817
Office Main: 212.489.1400
Cell: 929.319.1731
Fax: 212.751.2849
sme@brewerattorneys.com www.brewerattorneys.com

BREWER 

This communication (including any attachments) is intended for the sole use of the intended
recipient, and may contain material that is confidential, privileged, attorney work product,
and/or subject to privacy laws. If you are not the intended recipient, you are hereby kindly
notified that any use, disclosure, or copying of this communication or any part thereof is strictly
prohibited. If you have received this communication in error, please delete this communication,
including any copies or printouts, and notify us immediately by return email or at the telephone
number above. Brewer, Attorneys and Counselors asserts in respect of this communication all
applicable confidentiality, privilege, and/or privacy rights to the fullest extent permitted by law.
Thank you.
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3  ------------------------------------------X
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4  JAMES, ATTORNEY GENERAL OF THE STATE OF NEW

 YORK,
5

                            PLAINTIFF,
6
7            -against-        Case No.:

                            451625/2020
8
9  THE NATIONAL RIFLE ASSOCIATION OF AMERICA,

 INC., WAYNE LaPIERRE, WILSON PHILLIPS, JOHN
10  FRAZER, and JOSHUA POWELL,
11                             DEFENDANT.

 ------------------------------------------X
12                     DATE: November 14, 2022
13                     TIME: 10:00 A.M.
14
15            ORAL ARGUMENT before SPECIAL
16  MASTER O. PETER SHERWOOD for Discovery,
17  held remotely, at all parties' locations,
18  before Karyn Chiusano, a Notary Public of
19  the State of New York.
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1
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3  NEW YORK STATE OFFICE OF THE

 ATTORNEY GENERAL
4    Attorneys for the Plaintiff

   PEOPLE OF THE STATE OF NEW YORK, BY
5    LETITIA JAMES, ATTORNEY GENERAL OF THE

   STATE OF NEW YORK
6    28 Liberty Street ~ 16th Floor

   New York, New York 10005
7    BY: MONICA CONNELL, ESQ.

       JONATHAN CONLEY, ESQ.
8        EMILY STERN, ESQ.
9

 BREWER, ATTORNEYS & COUNSELORS
10    Attorneys for the Defendant

   THE NATIONAL RIFLE ASSOCIATION OF
11    AMERICA, INC.

   750 Lexington Avenue
12    New York, New York 10022

   BY: SVETLANA EISENBERG, ESQ.
13    sme@brewerattorneys.com
14

 CORRELL LAW GROUP
15    Attorneys for the Defendant

   WAYNE LaPIERRE
16    102 East 10th Street

   New York, New York 10003
17    BY: KENT CORRELL, ESQ.

   kent@correlllawgroup.com
18
19  WERBNER LAW

   Attorneys for the Defendant
20    WILSON PHILLIPS

   5600 W Lovers Lane ~ Suite 116-314
21    Dallas, Texas 75209

   BY: MARK WERBNER, ESQ.
22    mwerbner@werbnerlaw.com
23  (Appearances continue on following page.)
24
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1
2  A P P E A R A N C E S:  (Continued)
3
4  GAGE, SPENCER & FLEMING, LLP

   Attorneys for the Defendant
5    JOHN FRAZER

   410 Park Avenue ~ #810
6    New York, New York 10022

   BY: WILLIAM FLEMING, ESQ.
7        ELLEN JOHNSON, ESQ.

   wfleming@gagespencer.com
8
9  AKIN, GUMP, STRAUSS, HAUER & FELD, LLP

   Attorneys for the Defendant
10    JOSH POWELL

   Bank of America Tower
11    1 Bryant Park

   New York, New York 10036
12    BY: SAMANTHA BLOCK, ESQ.

       HAYLEY BOOKER, ESQ.
13    tmclish@akingump.com
14

 WINSTON & STRAWN, LLP
15    Attorneys for WILSON PHILLIPS

   MetLife Building
16    200 Park Avenue

   New York New, York 10166
17    BY: SETH FARBER, ESQ.

       REBECCA LOEGERING, ESQ.
18    sfarber@winston.com
19
20  ALSO PRESENT:

   JIM FARMER, Concierge
21    ZEF CODA, Videographer

   NYNA SARGEANT
22
23
24            *        *       *
25
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             SPECIAL MASTER SHERWOOD: So, it
3        looks like we have four sets of
4        communications that we need to go
5        through. At least that is the way I
6        have organized them. I hope this
7        works for everyone.
8             There is the October 20th
9        Letter of the Attorney General and
10        responses to that. There is then the
11        letter of the NRA, Ms. Eisenberg's
12        letter of the same date and responses
13        to that.
14             With respect to privilege
15        claims asserted by the Attorney
16        General's Office then there is a
17        second letter, same date, October
18        20th, by Ms. Eisenberg, again, as to
19        fees that they are seeking
20        reimbursement for, relating to the
21        subpoena addressed to Aronson in the
22        Orders and then, there is the October
23        23rd Letter of, it looks like, Ms.
24        Con -- Ms. Connell, the attorney --
25        yes, Ms. Connell from the Attorney
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        General's Office.
3             With respect to that last one,
4        Ms. Connell, is that still on the
5        table or -- or not?
6             MS. CONNELL: Your Honor, I
7        didn't have it on my, sort of, agenda
8        for today.
9             Let me take a look at it and
10        maybe we can begin with October 20th
11        and I will let you know.
12             SPECIAL MASTER: That is what we
13        will do.
14             I just want to know if that is
15        one of the items that will be covered
16        today. It has to do with -- let's
17        see. Oh, it's the -- this is the
18        whistleblower and Frenkel Report.
19             MS. CONNELL:  Right.
20             No, Your Honor.
21             We don't need to address that
22        today.
23             SPECIAL MASTER SHERWOOD: All
24        right.
25             One down, three to go.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             Let's begin then with the
3        Attorney General's letter of the
4        20th. This has to do with -- hold on.
5        -- this has to do with a number of
6        matters relating to --
7             MS. CONNELL:  Your Honor, it
8        has to do with the NRA's using
9        privilege as a sword and a shield in
10        regard to certain matters and it has
11        to do with materials being withheld
12        in -- in relation to the NRA's
13        independant Auditor, Aronson, and
14        materials being withheld by the NRA
15        in relation to the NRA Membership
16        Marketing Partners and its affiliates
17        and it has to do with matters that we
18        believe are inappropriately withheld
19        on the NRA's privilege log.
20             SPECIAL MASTER SHERWOOD: Okay.
21             Give me a moment to look at
22        some notes here.
23             MS. CONNELL:  Sure.
24             SPECIAL MASTER SHERWOOD: All
25        right.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             So, this has largely to do with
3        the information relating to the
4        course correction and the NRA claims
5        that this is privileged information.
6             The AG asserts that where
7        you're using the so-called
8        "privileged information" as a sword,
9        that's not permitted and that's
10        what's being asserted here, in that
11        the NRA is asserting advice of
12        counsel and -- as a Defense in this
13        case.
14             Ms. Eisenberg says "no, we are
15        not doing that at all."  And they say
16        that the privilege does apply to
17        internal investigations and the fact
18        that they make reference to it in its
19        pleading doesn't ring appropriate.
20             So, my question is: Okay.  Just
21        what is it that is being withheld at
22        this point? Because I understand from
23        Ms. Eisenberg that there are a number
24        of categories of documents that --
25        that's being sought that is not being
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        withheld, the so-called raw data, et
3        cetera.
4             So help me out, Ms. Eisenberg:
5        What is actually being withheld here?
6             MS. EISENBERG:  We are --
7             MS. CONNELL:  I'm sorry.
8             MS. EISENBERG:  Your Honor, we
9        are withholding, Your Honor,
10        communications that are privileged,
11        pursuant to the attorney/client
12        privilege, the work product doctrine
13        and the trial preparation.
14             SPECIAL MASTER SHERWOOD: That's
15        not what I am asking. I know the
16        labels. I want to know:  What's the
17        nature of the documents, not what's
18        the nature of the privilege.
19             MS. EISENBERG:  The documents
20        are communications between the NRA
21        and its counsel during the various
22        years at issue in this case.
23             They are the usual
24        attorney/client communications that
25        one would expect a corporation to
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        have with its lawyers. They pertain
3        to a whole variety of different legal
4        issues that, I guess, sequentially
5        are connected to certain actions that
6        the NRA took in this case.
7             But they are not documents or
8        communications that the NRA is
9        planning to offer at trial or feature
10        at trial or rely on at trial in any
11        way, shape or form for any of its
12        defenses.
13             SPECIAL MASTER SHERWOOD: Now,
14        these are -- are these documents that
15        are being withheld within the bundle
16        of documents that you are going to
17        produce by Wednesday for in-camera
18        review?
19             MS. EISENBERG:  Yes and no,
20        Your Honor.
21             So, we draw the --
22             SPECIAL MASTER SHERWOOD: I
23        don't know what that means.
24             What you're going to tell me?
25             MS. EISENBERG:  I am happy to
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        explain.
3             So, first of all, we draw a
4        distinction between the waiver
5        argument that Ms. Connell puts
6        forward and then, the argument that
7        she makes about third parties.
8             And I think it's a really
9        important distinction and I think we
10        should discuss those issues
11        separately.
12             With regard to communications
13        where Aronson, RSM, MMP are copied,
14        that's very easy, I went through them
15        this weekend, some of them are
16        non-privileged, we are going to turn
17        them over.  I think the AG already
18        has duplicates.  Some of them are
19        privileged and we are going to turn
20        them over to you today and give you
21        the rest on Wednesday.
22             And I think that you will see
23        from the communications that they are
24        clearly privileged because some of
25        these third parties were involved in
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        providing services to the NRA where
3        they were integral to the legal
4        advice being sought and rendered.
5             So, that's --
6             SPECIAL MASTER SHERWOOD: Are
7        these the Aronson documents right now
8        or are they documents relating to
9        communications where Aronson was not
10        involved?
11             MS. EISENBERG:  There is --
12        there's a number of third parties
13        that Ms. Connell identified,
14        including MMP, who was in charge of
15        membership and fundraising, McKenna,
16        who was a consultant and the two
17        auditors:  Aronson and RSM.
18             SPECIAL MASTER SHERWOOD: Okay.
19             MS. EISENBERG:  They are a kind
20        of a bucket of its own.
21             But like I said, those are very
22        easy, either we will turn them over
23        or you will give them to you and
24        you'll see, in camera, that they are,
25        in fact, privileged.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             SPECIAL MASTER SHERWOOD:  Okay.
3             MS. EISENBERG:  So then, we
4        move on to the separate category for
5        which Ms. Connell is saying even
6        though these are communications
7        between the NRA and its lawyers, the
8        NRA, according to Ms. Connell,
9        implicitly waived privileges to those
10        because the NRA wants to tell the
11        jury about enhanced processes,
12        compliance training, repayments by
13        executives, controls in place and
14        things like that.
15             And the number of documents
16        that are privileged that relate to
17        all of these things is -- is
18        tremendous.
19             In our letter, we indicated
20        that it was around 600.  Actually, on
21        sort of reassessment, there are
22        thousands of documents that are
23        privileged in that category and so,
24        it wouldn't be practical, Your Honor,
25        to put all of those in front of you.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             So, instead, what we will do,
3        we will give you a representative
4        sample of communications between the
5        NRA and various lawyers, where Ms.
6        Connell wants to pierce the
7        privilege.
8             For example, our firm, for
9        example, Don Lan, for example, Morgan
10        Lewis.
11             And again, because we are not
12        placing those communications at issue
13        and because, you'll see the AG has no
14        need for those communications in this
15        case.
16             We are confident, Your Honor,
17        that you will find that there has
18        been no waiver.
19             Frankly, for the record, we
20        don't even think that they have made
21        a threshold showing of waiver to even
22        necessitate an in-camera review by
23        you but we are happy to provide some
24        of these documents to you, just to
25        give you the comfort that their
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        argument completely lacks merit.
3             SPECIAL MASTER SHERWOOD: Okay.
4        All right. Let's go back to you -- I
5        will come back to you in a moment,
6        Ms. Eisenberg.
7             But let's come back to you, Ms.
8        Connell.
9             You started to say something
10        and I sort of cut you off because I
11        wanted to talk to Ms. Eisenberg.
12             MS. CONNELL:  I'm sorry, Your
13        Honor.
14             That was my misunderstanding.
15        I thought you directing that question
16        to me.  You did not cut me off.  I
17        think I jumped in.
18             Your Honor, one thing I would
19        like to say at the outset is that
20        it's nice to get documents now but
21        why has the NRA been withheld
22        documents --
23             SPECIAL MASTER SHERWOOD: We are
24        where we are.
25             MS. CONNELL:  Okay. So, Your
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        Honor, I want to stress it's not only
3        documents at issue. The Attorney
4        General's Office has been trying to
5        get information from the NRA through
6        depositions and other means and has
7        been precluded from doing so by the
8        NRA's assertion of privilege.
9             And what's important here to
10        understand is that we are not seeking
11        to pierce privilege on sort of normal
12        every day matters, we are seeking to
13        obtain information in fairness we are
14        entitled to because the NRA has
15        affirmatively placed certain issues,
16        certain matters at issue, in this
17        lawsuit.
18             The NRA made that election, it
19        made that choice and it also made the
20        choice to have counsel, the
21        litigation counsel for fraud
22        investigation and outside counsel
23        conduct -- handle certain work for
24        it.
25             The NRA is relying upon that
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        work in order to assert a defense and
3        arguments in this case. So, it's not
4        merely that it got advice of counsel
5        or that it -- that it sought guidance
6        from counsel on certain issues.
7             The NRA is saying, for example,
8        that it retained outside counsel and
9        consultants and it's asserting that
10        as proof of its reform efforts,
11        saying you don't need to oppose a
12        monitor, Judge, you don't need to
13        impose injunctive relief because we
14        have been reforming.
15             We were relying on K & L Gates,
16        Morgan Lewis, Don Lan and others to
17        advise us.  Even one of their experts
18        has opined that the NRA's reliance on
19        citation to these outside counsel and
20        outside consultants is evidence of it
21        setting and appropriate tone at the
22        top and complying with the COSO
23        Framework, which is the gold standard
24        for compliance reform.
25             The NRA has affirmatively
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        placed at issue that it has
3        investigated and sought repayment for
4        excess payments received by its
5        employees.
6             Why has it done this? It wants
7        to show that there's no need for
8        perspective injunctive relief.
9             It alleges in its answer, it
10        has alleged in motion practice, it
11        has argued in motion practice and it
12        has argued at the bankruptcy, that
13        Wayne LaPierre, for example, has
14        repaid excess benefits with interest.
15             But in this regard, Your Honor,
16        the NRA has refused to let us
17        understand, or peek behind the
18        curtain, as to how it determines what
19        excess benefits were owed, whether it
20        has identified the potential universe
21        of excess benefits, calculated
22        amounts owed or whether it has fairly
23        assessed those amounts owed and this
24        is simply not sufficient.
25             This is a partial waiver
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        because they revealed some
3        information relating to how the
4        Brewer Firm and outside counsel, Don
5        Lan, identified the amounts of excess
6        benefits that are owed.
7             But they cherry picked the
8        information and not let us really get
9        an understanding or test the accuracy
10        and sufficiency of those assertions.
11             And frankly, Your Honor, that's
12        not permitted.  And I want to be
13        clear on something that Ms. Eisenberg
14        said.  It is simply not necessary,
15        under New York law, to affirmatively
16        assert an Advice of Counsel defense
17        to invoke at issue waiver of
18        privileged matters.
19             The cases we have cited are
20        clear on this. The fact that they put
21        these issues affirmatively at issue
22        in this case acts as an at-issue
23        waiver and it can be applied, it can
24        be explicit or implicit.
25             So, the NRA has done this.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             Cases like ORCO Bank and
3        Gottwald versus Saber demonstrate
4        that you can't wait until the end of
5        Discovery and suddenly pop up with
6        some Excel spreadsheets, the way the
7        NRA has done.
8             We completed the NRA's
9        corporate rep deposition on September
10        9th, pretty long after the close of
11        fact discover but it's only now that
12        are getting some Excel spreadsheets
13        but we have been robbed of the
14        opportunity say:  Okay.  Who prepared
15        the spreadsheet?  How did they
16        prepare it?  What did they look at to
17        determine excess benefits?  What
18        didn't they look at?  How did they
19        calculate how much is owed?  Who
20        determined whether there was a
21        business purpose and how did they do
22        that?
23             They have simply blocked the
24        Plaintiff's ability to inquire and
25        test the assertions and yet, the NRA
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        is going to and has, throughout this
3        case and the bankruptcy case, touted
4        its attempts to identify and seek
5        payment of excess benefits as a
6        defense and evidence of its reform
7        and lack of need for injunctive
8        relief.
9             Your Honor, under the cases
10        that we have cited, we would argue
11        that the answer is late production of
12        these documents doesn't make
13        Plaintiff whole.
14             We are aware that we are where
15        we are, Your Honor, as you so
16        correctly put it and frankly, you
17        know, while we want to be made whole,
18        Plaintiff wants to get on to the
19        trial of this matter.
20             And we would assert that the
21        correct -- the correct relief here
22        would be that the NRA can't rely upon
23        arguments and issues that it has
24        denied Plaintiff disclosure of.
25             Can it say that Mr. LaPierre
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        repaid $600,000.00?  Sure.
3             Can it say that the NRA, as it
4        has before, conducted an
5        investigation of excess benefits and
6        repaid them all?
7             No.  It can't because it won't
8        let us find that out.
9             And how won't us let us find
10        that out?
11             Well, for example, when we
12        asked about investigations being
13        conducted, whether they are complete,
14        whether they are ongoing, who is
15        doing them, what are they doing?
16             We are told by the NRA's
17        corporate rep that that is a
18        privileged matter that we can't
19        inquire into.  We are told by the
20        Heads of the Audit Committee and the
21        First and Second Vice President,
22        that's privileged and we can't
23        inquire into.
24             Fair enough.
25             If the NRA wants to protect
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        this information as privileged, it's
3        entitled to do that.
4             But then, it bears the results
5        of its conduct, which is that it
6        can't come into court and open those
7        matters up to the court, other than
8        it refused to open up to us in
9        Discovery.
10             SPECIAL MASTER SHERWOOD: I
11        thought that -- maybe I'm mistaken
12        but I thought that Ms. Eisenberg said
13        that they are not going to rely on
14        their course correction or 360 review
15        as their defense.
16             But let me hear from you about
17        that, Ms. Eisenberg.
18             MS. EISENBERG:  Your Honor,
19        what I said was that we are not going
20        to rely on privileged documents that
21        reflect advice from the NRA's lawyers
22        to the NRA, even if those documents
23        relate to the NRA's efforts to
24        achieve full compliance with all of
25        the laws and regulations that apply.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             So, the NRA, for example, has
3        been conducting training for its
4        senior-level employees and now, it's
5        available for everyone on the
6        internet and now, the Board has been
7        trained.
8             Absolutely, Your Honor, the NRA
9        should not be precluded from telling
10        the jury and the Judge that that has
11        become normal course of business at
12        the NRA.
13             What Ms. Connell wants is to
14        see privileged communications between
15        our firm and the NRA, when the
16        training presentation was being
17        prepared. That has no relevance to
18        her ability to do both the
19        effectiveness of our training.
20             If she thinks that the training
21        is ineffective, she has the slide
22        decks, she can argue that it's
23        ineffective on its face.
24             There is nothing in the
25        privileged communications related to
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        the preparation of those
3        presentations that she needs in order
4        to prove up any of her claims or
5        disprove any of our defenses.
6             Another example:  The NRA has
7        recently amended a number --
8             SPECIAL MASTER SHERWOOD: Let me
9        just ask you this:  So, you're going
10        to be using course correction
11        materials that includes training and
12        so on, I assume you're going to be
13        arguing that those measures are
14        accurate.
15             Do I have that right?
16        Sufficient?
17             Do I have that right?
18             MS. EISENBERG:  Yes.
19             The NRA will argue that the
20        processes it has in place are
21        sufficient and the appointment of the
22        Independant Compliance Monitor is,
23        therefore, not warranted but --
24             SPECIAL MASTER SHERWOOD: And in
25        order to do that, you're going to
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        explain why they are sufficient;
3        right?
4             MS. EISENBERG:  Right.
5             But we are not going to do it
6        by reference to findings of
7        privileged discussion -- privileged
8        investigations or subject-matter
9        privileged discussions.
10             I think it's a really important
11        distinction.
12             We are not saying --
13             SPECIAL MASTER SHERWOOD: That
14        is what I am trying to understand:
15        The distinction that you say is
16        important.
17             Just help me out --
18             MS. EISENBERG:  Yes.
19             SPECIAL MASTER SHERWOOD: -- so
20        that I understand it.
21             MS. EISENBERG:  Exactly.
22             As you know, Your Honor, the
23        claims by the NYAG against -- by the
24        NYAG against the NRA is that there
25        were unauthorized related-party
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        transactions, violations of
3        whistleblower, laws and policies, and
4        incorrect filings.
5             The NRA's defense is not that
6        we didn't do anything wrong but if we
7        did it wrong, we shouldn't be held
8        liable because our lawyers told us
9        that that would be okay.
10             That is not the NRA's defense.
11        And that is sort of the classic
12        paradigm of a reliance on a -- the
13        Advice of Counsel Defense, which is
14        the Rosarium case that Ms. Connell
15        cites.
16             Our defense is that we didn't
17        engage in unauthorized or unratified
18        related-party transactions, we did
19        not violate whistleblower policies
20        and laws and we did not make
21        inaccurate statements in regulatory
22        filings.
23             And then, to the extent the
24        factfinder were to find that some
25        violations or technical infractions
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        occurred in the past, we are also
3        going to say that targeted relief
4        that the NYAG seeks in her Claims 2
5        through 15 is more than sufficient to
6        address any concerns that the court
7        may have and that therefore, the
8        appointment, the draconian measure,
9        applying an Independant Compliance
10        Monitor is certainly not warranted.
11             We, of course, do want to tell
12        the Judge and the jury that we have
13        training and of course, we do want to
14        tell them that we have had these
15        policies for decades and, even
16        more-recently, amended the policies
17        to make them more current and more
18        state of the art.
19             Of course we want to be able to
20        tell the jury and the Judge that
21        there are eyes and principles in
22        place that a payment cannot go out
23        the door unless two different people
24        authorize it.
25             Of course we want to tell the
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        jury that there are recusal
3        mechanisms that are in place, where
4        someone has a potential conflict of
5        interest.
6             But the point is that we either
7        have those processes or we don't. And
8        if Ms. Connell disagrees with that,
9        she can put forward evidence that she
10        thinks undercuts our witnesses when
11        they say so.
12             What Ms. Connell is trying to
13        do is pierce the privilege, where
14        there is absolutely no basis for any
15        kind of waiver and we said it very
16        clearly in our letter:  We are not
17        going to refer to privileged
18        communications at trial.  We are not
19        going to say that because they are
20        lawyers in the mix, we, therefore,
21        don't need a monitor. We are not
22        going to say that even if what we did
23        was wrong, shouldn't be held against
24        us because our lawyers told us.
25             I will admit there is one
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        reference in one of the expert
3        reports where an expert says:  "It
4        was reasonable for the NRA to hire a
5        tax lawyer to advise the NRA on
6        excess benefit issues."
7             We will not elicit evidence or
8        testimony to that effect.
9             That's the only example I think
10        where I agreed, if we were to put
11        forward that as -- as evidence of
12        course correction, it would be, I
13        guess, fair for them to inquire about
14        that but we are not going to do that.
15             MS. CONNELL:  Your Honor --
16             SPECIAL MASTER SHERWOOD: You're
17        going to be putting forward to the
18        jury the various -- let me just use
19        what -- what you're doing on the
20        accounting side:  Various checks and
21        balances, which you then argue are
22        sufficient and if -- with respect to
23        that:  Where is that evidence coming
24        from?
25             Other than that you put the

Page 29

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 990 RECEIVED NYSCEF: 12/20/2022



1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        procedures in place as a result of
3        advice given to you by lawyers and
4        Accountants.
5             MS. EISENBERG:  No.
6             Your Honor, that is not what we
7        are doing.
8             We are saying the NRA, acting
9        through its Board and through its
10        Audit Committee, had policies and
11        procedures, checks and balances and
12        various controls and in the last
13        couple of years, has enhanced them
14        even further.
15             It is not the NRA's position,
16        at trial, that lawyers conducted an
17        investigation and determined that X,
18        Y and Z needed to be done, the NRA
19        did X, Y, Z and, therefore, it's
20        sufficient.
21             I think it's completely an
22        opposite to compare this case to the
23        sexual harassment cases that Ms.
24        Connell cites, where you have a
25        person coming forward, they are being
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        sexually harassed, the company
3        conducts an investigation and then,
4        based on that investigation, takes
5        remedial measures to prevent future
6        harassment, which, unfortunately
7        occurs, and the company says:  "Well,
8        we did what was reasonable under the
9        circumstances, don't hold us liable."
10             That is completely an opposite,
11        that is not at all what is happening
12        here and just because the NRA has
13        lawyers and consults lawyers, which I
14        think being the NRA's regulator, I
15        think Ms. Connell should be pleased
16        about, does not, in and of itself,
17        mean that the NRA waived it's
18        privileges.
19             SPECIAL MASTER SHERWOOD: Okay.
20        All right.
21             MS. CONNELL:  Your Honor?
22             SPECIAL MASTER SHERWOOD: Yes,
23        ma'am.
24             MS. CONNELL:  This is Monica
25        Connell.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             SPECIAL MASTER SHERWOOD:
3        Monica, yes.
4             MS. CONNELL:  I would like to
5        address a couple of things.
6             SPECIAL MASTER SHERWOOD:  All
7        right.
8             MS. CONNELL: I will just note
9        that we didn't specifically tease
10        out, in our letter, the compliance
11        training.
12             That's because, by and large,
13        we have gotten the slide decks, we've
14        gotten attendance sheets about the
15        compliance training, we know what it
16        is, fair enough.
17             But the case law is clear that
18        the NRA can't do what it's doing
19        here, which is using privilege as a
20        sword and a shield and prejudicing
21        our case, when they put into issue a
22        fact that, in fairness, requires
23        Discovery of protected information.
24             And it is just simply not true
25        that the NRA is not going to rely on
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        any way of privileged information.
3        It may not pull out a letter from the
4        Brewer Firm to Wayne LaPierre but it
5        is one hundred percent relying on
6        information it has prevented the
7        Plaintiff from obtaining.
8             And I would like to say, Your
9        Honor, in regard to the course
10        correction, the NRA has multiple
11        expert reports that opine that the
12        course correction is sufficient,
13        there's no need for the injunctive
14        relief that the Attorney General
15        seeks, that thing with the control
16        environment in the NRA is good as of
17        now and those representations and
18        that argument that the NRA puts
19        forward in its answer in the preamble
20        to its answer, we have been unable to
21        test.
22             How have we been unable to test
23        this?
24             For example, we asked the NRA:
25        Have you investigated Mr. LaPierre's
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        Conflict of Interest with the MMP
3        entities?  The entities that the NRA
4        has paid close to $100 Million to,
5        and he accepted gifts of great value
6        from; right?
7             And what we were told initially
8        is:  "No, we don't know about whether
9        there is any investigation.  No, we
10        don't know whether there is an
11        investigation."
12             And then the corporate
13        representative said:  "Actually,
14        there is an investigation but it's
15        privileged and you can't find out
16        about it."
17             But are they going to testify
18        that the the NRA has investigated
19        misconduct and that it's safe to
20        assume that there won't be further
21        misconduct in the NRA?  Of course
22        they are.  That's what their own
23        experts opine.
24             We asked the same question
25        about whether Mr. Phillips invocation
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        of his Fifth Amendment right
3        repeatedly investigated whether his
4        excess benefits, which have not yet
5        been repaid, have been fully
6        investigated and an amount
7        determined.
8             We have not been given that
9        information, it's privileged. It's
10        one thing, Your Honor, for the NRA to
11        say:  Here are the policies --
12             SPECIAL MASTER SHERWOOD: Let me
13        stop you right there.
14             MS. CONNELL:  Sure.
15             SPECIAL MASTER SHERWOOD: The
16        NRA, with respect to Mr. Powell, for
17        example, they said they conducted an
18        investigation and what they
19        investigated -- investigated is
20        privilege and you're not allowed to
21        look under the covers, sort of speak?
22             MS. CONNELL:  That is exactly
23        right, Your Honor.
24             And it's the same with the
25        determination of excess benefits.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             We can know about the amount we
3        tell you is the right amount but
4        you're not going to be able to figure
5        it out yourself or test that
6        assertion and the cases that we cite
7        make clear that is not the law.
8             SPECIAL MASTER SHERWOOD: She
9        said she is going to give you raw
10        data, I don't know what that is but
11        you will have to ask her.
12             MS. CONNELL:  I don't know what
13        that is, also, Your Honor.
14             And frankly, it's November
15        14th, fact Discovery closed July
16        15th.  A lot of these determinations
17        we just got a spreadsheet that lists
18        out some excess benefits
19        determinations or made in 2020.
20             Why are we learning about this
21        now and why did they block this from
22        asking these questions until now?
23        Frankly, we asked their witnesses
24        very straightforward questions:  What
25        period of time did you look at?  Who
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        determined the business purpose?
3        What did you do if there was a mixed
4        purpose?  What document -- did you
5        look at other documents?  Who
6        determined what documents your tax
7        expert would look at?
8             SPECIAL MASTER SHERWOOD: Let me
9        ask Ms. Eisenberg about that.
10             What say you about that?  Let's
11        focus on the excess benefits.
12             MS. EISENBERG:  Certainly, Your
13        Honor.
14             SPECIAL MASTER SHERWOOD: Wait.
15             You have said that Mr. LaPierre
16        made a very-substantial payment to
17        the NRA to reimburse for excess
18        benefits and the AG says:  "Well, we
19        don't know that the repayment was
20        adequate" and they want to figure out
21        how you got to where you were and how
22        else are they going to be able to do
23        that except to probe into what was
24        discovered, what was looked at and
25        the results you obtained, rather than
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2        simply saying:  "He paid back money.
3        He paid back a half a million dollars
4        and that's the end of it."
5             This is what we determined in
6        Discovery.
7             MS. EISENBERG:  Your Honor, so
8        Ms. Connell's statement severely
9        mischaracterizes the ample
10        information that her office has --
11             SPECIAL MASTER SHERWOOD: That's
12        why I am giving you a shot.
13             MS. EISENBERG:  Yes.
14             So, they have a series of
15        spreadsheets, some which they have
16        from 2021 and some of which they've
17        have since September that detail what
18        was repaid?  What was the amount of
19        the transaction?  What was the
20        interest that was calculated?  When
21        did the transaction occur?  What was
22        the type of the transaction?
23             And then, they also have a copy
24        of a check.  And then, they also have
25        the description in the 990 of how the
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        NRA disclosed it there.
3             So, for Ms. Connell to sit
4        there and suggest that she has no
5        idea what is encompassed by the
6        $600,000.00 is completely inaccurate.
7        They know exactly what was repaid and
8        therefore, if they think something
9        else should have been repaid, they
10        know it was not.
11             And for them to say:  "Well, we
12        need to know what you guys discussed
13        with your tax lawyer," that is
14        completely unwarranted.
15             Either Mr. LaPierre repaid a
16        particular transaction or he did not.
17             Ms. Connell has that
18        information, she has that knowledge.
19             She has no reason to inquire
20        about what Don Lan, the tax attorney,
21        what kind of advice he gave to the
22        NRA.
23             SPECIAL MASTER SHERWOOD: Now,
24        in your view, does she have -- is she
25        entitled to know where the NRA
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2        started with respect to this?
3             By that, I mean figuring out
4        how much, potentially, Mr. LaPierre
5        owed and then, of course, you go
6        through a process to determine well,
7        what's the appropriate amount of --
8        the who came up with that number?
9             MS. EISENBERG:  Two parts to
10        that:  First of all, with respect to
11        the first repayment, back in 2020,
12        she has that information because the
13        spreadsheet provides not only what he
14        repaid but also other transactions
15        that were analyzed and determined
16        that he didn't need to repay them.
17             Second, for the subsequent
18        repayments:  A), I don't think she is
19        entitled to that information but B),
20        she has it.  Because she knows what
21        transactions have transpired; she
22        enumerates them in her complaint and
23        she says:  "These transactions should
24        not have occurred."
25             So, she now knows which ones
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        have been repaid and by implication,
3        everything that has not been repaid
4        has not been determined that it needs
5        to be repaid.
6             Now, the NRA, of course, has
7        not taken the position that any any
8        and all repayments that must occur
9        have already occurred. There are a
10        lot of different transactions and the
11        NRA is taking a careful and dire and
12        deliberate approach and if there are
13        additional payments, we will apprise
14        the NYAG of that.
15             But if, at the time of trial,
16        no additional repayments have
17        occurred, they will know what has
18        been repaid and what has not and they
19        can make --
20             SPECIAL MASTER SHERWOOD: If
21        you're still conducting
22        investigations into what has been
23        paid, what has -- what excess
24        transactions occurred and didn't
25        occur until such time that you make a
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        determination that it is one of those
3        improper transactions, I gather your
4        -- your -- you're maintaining that
5        the AG is not entitled to know what
6        it is.
7             MS. EISENBERG:  Absolutely.
8             SPECIAL MASTER SHERWOOD: They
9        are only entitled to know those --
10        about those that you -- you conclude
11        are improper transactions; right?
12             MS. EISENBERG:  Right.
13             And we didn't conclude that
14        they were necessary "improper."
15             I think, as the 990 makes
16        clear, that some of them were for
17        personal reasons and therefore, the
18        simple calculation had to be repaid.
19             But some of them, it's very
20        clear that they were deemed to be
21        excess benefits for purposes of going
22        above and beyond and aerating on the
23        side of caution so I don't want it to
24        be couched in terms of an admission.
25             But yes, absolutely, more than
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        $600,000.00 has been repaid and Ms.
3        Connell knows exactly what that is.
4             Of course, if the NRA were to
5        determine that additional amounts
6        need to be repaid and Mr. LaPierre
7        says he will repay them, I don't
8        think the NRA should be precluded for
9        asking him for the repayments.
10             And if that were to happen, of
11        course, we would tell the NYAG about
12        it before trial.
13             SPECIAL MASTER SHERWOOD:  And
14        as you go through the transactions,
15        whether something is an excess
16        benefit transaction or not is a
17        determination that the NRA makes and
18        to the extent that they look at
19        transactions, which either you
20        conclude is not an excess benefit
21        transactions or that you haven't come
22        to a decision about, the fact of
23        those, the existence of those two
24        types of transactions is not
25        discoverable.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             Is that what you're telling me?
3             MS. EISENBERG:  In other words,
4        you're saying that of the ones that
5        haven't been repaid --
6             SPECIAL MASTER SHERWOOD: I am
7        not saying anything.
8             MS. EISENBERG:  I just want to
9        make sure I understand.
10             Your question presupposes that
11        of the transactions that haven't been
12        repaid some have been determined not
13        to be excess benefits and some are
14        still under investigation.
15             And your question is:  Ms.
16        Connell is not entitled to know
17        what's in the first verse the second
18        bucket.
19             Is that your question?
20             SPECIAL MASTER SHERWOOD: That
21        is exactly right.
22             MS. EISENBERG:  Right.
23             I think that it slightly --
24        there's a disconnect, I think, with
25        reality.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             I think that, sitting here
3        right now, the NRA believes it got
4        reimbursement from Mr. LaPierre for
5        any and all transactions that should
6        have been borne by him in the first
7        place.
8             But to the extent that the NRA,
9        in the future, determines that
10        additional payments aught to occur,
11        it will notify Mr. LaPierre and
12        shouldn't be precluded from doing so.
13             But I think that if -- if the
14        question is, you know, let's say,
15        hypothetically, you have lawyers
16        looking at a particular set of
17        transactions trying to determine
18        whether or not they are excess
19        benefits and whether or not they
20        should be repaid by an executive.
21             Absolutely, that is privileged.
22             Counsel get hired by
23        corporations all the time to give
24        corporations legal advice and if that
25        were to be occurring right now, that
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2        is not information that Ms. Connell
3        is entitled to and -- but there's no
4        sword and shield and there's no
5        prejudice and there's no unfairness.
6        It's not like in Discovery, we are
7        not going to tell her what they are
8        but then, at trial, we are going to
9        say "all along, we have been
10        investigating this."
11             We understand that we have not
12        -- we are not putting the subject
13        matter of privileged communications
14        at issue at trial and that's a
15        position that we have taken and we
16        can't change our mind at trial.
17             SPECIAL MASTER SHERWOOD: Are
18        you making a distinction between
19        putting those transactions -- not
20        putting those transactions at issue
21        at trial but using them at the remedy
22        stage.
23             Is that the distinction that
24        you're making?
25             MS. EISENBERG:  By those
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        transactions are you referring to,
3        the ones that Mr. LaPierre repaid?
4             SPECIAL MASTER SHERWOOD: The
5        ones that you just talked about.
6             MS. EISENBERG:  Well, I mean
7        there are transactions that occur at
8        the NRA every day and the ones that
9        the NRA has identified as being
10        "problematic," inadvertently or
11        otherwise, have been repaid.
12             And --
13             SPECIAL MASTER SHERWOOD: I
14        understand that.
15             But you're -- you appear to be
16        arguing, and you will correct me if I
17        get it wrong, that whether or not
18        these are excess benefit transactions
19        is really a determination for the NRA
20        to make and unless, and until, the
21        NRA makes that determination, you
22        can't look behind the curtain, to see
23        whether you have identified a hundred
24        percent of those transactions or just
25        83 and a half percent of those
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        transactions.
3             Do you get my point?
4             MS. EISENBERG:  I think there
5        is, again, a, sort of, disconnect.
6             The NRA identified transactions
7        --
8             SPECIAL MASTER SHERWOOD: I am
9        struggling hard to understand, trust
10        me.
11             MS. EISENBERG:  Right.
12             But there's no distinction that
13        we are drawing between "liability"
14        versus, you know, "relief" because
15        one of the main claims that Ms.
16        Connell's office makes is that assets
17        were mismanaged.
18             So, a defense to that is: Even
19        though, initially, payments may have
20        been made in error, on behalf and for
21        the benefit of Mr. LaPierre, he
22        repaid those, with interest.
23             So, of course we do intend to
24        offer that evidence of repayment to
25        rebut her claim of liability.

Page 48

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 990 RECEIVED NYSCEF: 12/20/2022



1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             SPECIAL MASTER SHERWOOD: But
3        there are six more such transactions.
4             MS. EISENBERG:  But --
5             SPECIAL MASTER SHERWOOD: Will
6        you talk about them?
7             MS. EISENBERG: Sorry?
8             SPECIAL MASTER SHERWOOD: What
9        if there are another -- I am just
10        making this up -- six additional
11        transactions, which -- for which you
12        did not demand repayment but fairly
13        could be questioned as excess benefit
14        transactions?
15             MS. EISENBERG:  Right.
16             SPECIAL MASTER SHERWOOD: You're
17        saying those transactions are -- are
18        privileged and --
19             MS. EISENBERG:  No.
20             SPECIAL MASTER SHERWOOD: -- you
21        have no obligation to -- that is what
22        I hear you saying.
23             Are you under no obligation to
24        disclose them and have what you have
25        been doing about them or not doing
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        about them disclosed to the
3        Plaintiff?
4             MS. EISENBERG:  Thank you, Your
5        Honor.
6             I appreciate the question and I
7        realize realize the disconnect.
8             The point is that Ms. Connell
9        knows about all of the transactions
10        of that have occurred.  That's not a
11        mystery.
12             She has the general ledger.
13        She alleges in the complaint various
14        payments to, or for, the benefit of
15        various executives.
16             So that information is not kept
17        from them.  And because it doesn't
18        appear on the schedules -- if the
19        hypothetical "six transactions" don't
20        appear in the schedule of things that
21        have been repaid, by definition, they
22        can say:  "No demand has been made.
23        Nothing has been repaid.  And they
24        can make a dig deal about it, if they
25        wish to, saying that is why an
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        Independent Compliance Monitor is
3        required."
4             SPECIAL MASTER SHERWOOD: I got
5        it.
6             I understand what you're
7        saying.
8             MS. CONNELL:  Your Honor, may I
9        address a couple of clean-up issues
10        on that?
11             SPECIAL MASTER SHERWOOD: Yes.
12             MS. CONNELL:  First of all, I
13        heard counsel say that the NRA
14        believes it has received repayment
15        for all transactions for which it
16        should receive reimbursement.
17             She has stated that they have
18        -- or implied that they have
19        addressed all excess benefit
20        transactions.
21             So far, we have been talking
22        about Mr. LaPierre's flights.  And we
23        don't even know that they have
24        addressed all excess benefits
25        transactions for that.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             They are entitled to -- this is
3        classic cherry picking.
4             SPECIAL MASTER SHERWOOD: Hold
5        on.  Hold on.
6             MS. CONNELL:  Sure.
7             SPECIAL MASTER SHERWOOD: She is
8        not arguing that -- well, she is
9        stating the position that they have
10        looked into this and they have
11        covered them and and beyond that,
12        you're -- you, being the Office of
13        the Attorney General, knows all of
14        the transactions, benefits received,
15        with all 16,000 transactions.
16             I just made up that number.
17             And simply by -- if you're --
18        believe that in their, among the
19        15,000 -- 16,000, are several
20        transactions that are -- let me use
21        the term -- my term -- that are
22        "suspicious," you're entitled to do
23        that.
24             But you're not entitled to
25        know, from the NRA, whether it looked
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        into those trance -- those particular
3        transactions, to determine that are
4        -- were also -- well, to determine
5        whether they are excess benefits or
6        not.
7             You're not entitled to know
8        whether they looked at them or didn't
9        look at them.
10             MS. CONNELL:  So, Your Honor,
11        the idea that we have the general
12        ledger for certain years and we only
13        have it for certain years and
14        somehow, from that general ledger, we
15        can tell what has or has not or could
16        be an excess benefit is not accurate
17        and not true.
18             Certainly, we are entitled to
19        the extent that NRA said:  We have
20        identified and repaid -- it got
21        repayment for some excess benefits or
22        all excess benefits.
23             What criteria did they use?
24        This is not a determination that the
25        NRA made.  When we ask about how did
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        they arrive at this?  Or when we ask
3        about what investigation are you
4        doing for luxury hotels, for
5        limousine services, for expensive
6        dinners, for which there's no
7        evidence or business purpose, we are
8        told:  "That's privileged."  Even as
9        to past determinations.  We are told:
10        "You can't know that."
11             We can't test out the truth and
12        the accuracy of those assertions and
13        that's simply not permitted under
14        governing case law.
15             And again, we are talking,
16        primarily, about Wayne LaPierre.  We
17        have been blocked from asking about
18        excess benefits, for example, to Mr.
19        Phillips.
20             SPECIAL MASTER SHERWOOD: Ms.
21        Connell, I know we are not talking
22        about -- that the case involves
23        excess benefits A), to other
24        executives or Directors of the NRA.
25             We are using Wayne LaPierre
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        simply, so that I can get a handle on
3        -- on the issue. It, obviously, would
4        apply to the other people as well.
5             So, let's continue to use, you
6        know, Mr. LaPierre, since we are well
7        down the road, with respect to all of
8        this, using him as the example
9        (indicating.)
10             MS. CONNELL:  Can I say one
11        other thing, really quickly?  I'm
12        sorry.
13             SPECIAL MASTER SHERWOOD:
14        (Indicating.)
15             MS. CONNELL:  We did get a
16        spreadsheet in 2021. I presented that
17        spreadsheet to the NRA corporate rep
18        and asked to walk through it and he
19        didn't know if he had ever see it
20        before.  He didn't generate it and he
21        couldn't testify knowledgeably about
22        it.
23             Getting new spreadsheets, after
24        the close of Discovery, after all
25        depositions are completed, don't help
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        me.  There are charges on there we
3        don't know if they are repayment for
4        monies that have been paid --
5             SPECIAL MASTER SHERWOOD: So,
6        you received the spreadsheets after
7        the deposition of the corporate rep.
8             Is that what happened?
9             MS. CONNELL: Yes. Yes, Your
10        Honor.
11             And we can't test what is this
12        payment for? What did it cover?
13             And one example is, Your Honor,
14        there was a $37,000.00 payment for
15        lodging for Wayne LaPierre.  We have
16        tried -- we asked a question about
17        that.
18             We got into quite an argument
19        at a deposition saying it's improper.
20        We are trying to apply something.  We
21        don't know what that charge is for.
22        We don't know what it is for, Your
23        Honor, and now, we have no way to
24        find out.
25             SPECIAL MASTER SHERWOOD: Okay.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             Well, let me ask Ms. Eisenberg
3        about that one.
4             What say you about that
5        particular one?
6             It sounds like the AG couldn't
7        have asked adequate questions about
8        that because they didn't have that
9        information at the time of the
10        deposition.
11             Is that the issue or is it
12        something else?
13             MS. EISENBERG:  Well, they have
14        always known about the underlying
15        transactions and they could have
16        always asked --
17             SPECIAL MASTER SHERWOOD: I am
18        talking about the $37,000.00 hotel
19        transaction that she gave as an
20        example, where it shows up after the
21        corporate representative depositions.
22             MS. EISENBERG:  Right.
23             I believe that is the one that
24        was repaid only in September.
25             And as soon as the records
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        related to it were generated, they
3        were turned over to the NYAG.
4             And so, I think there is
5        absolutely no merit to any claim of
6        unfairness.  They always knew about
7        the underlying transactions.
8             SPECIAL MASTER SHERWOOD: About
9        this underlying transaction?
10             MS. EISENBERG:  Yeah.
11             They alleged them in the
12        complaint.
13             MS. CONNELL:  No.
14             SPECIAL MASTER SHERWOOD: How
15        could they have?
16             MS. EISENBERG:  Because --
17             SPECIAL MASTER SHERWOOD: This
18        transaction occurred, you say, in
19        September of 2022.
20             MS. EISENBERG:  No, the
21        repayment.
22             SPECIAL MASTER SHERWOOD: How
23        could she have known that?
24             MS. EISENBERG:  No.  No, Your
25        Honor.  The repayment occurred in
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        September, not the underlying
3        transaction.
4             The underlying transaction
5        occurred back in 2017 or 2018.
6             SPECIAL MASTER SHERWOOD: Right.
7             This is the $37,000.00
8        transaction you're talking about?
9             I am asking you.
10             MS. EISENBERG:  I don't
11        remember the amount but I do remember
12        that there is lodging in Arizona.
13             MS. CONNELL:  That is not true
14        --
15             MS. EISENBERG:  And there is
16        lodging in Dallas.
17             And the details that have been
18        provided to the NYAG makes clear the
19        location and the date and the amount
20        of the expense.
21             MS. CONNELL:  Your Honor, we do
22        not know -- we did not know about
23        this -- about this charge and we
24        still don't know what it is about.
25             And it is important to note
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        that the NRA, even during the
3        argument and certainly during the
4        bankruptcy and certainly implied in
5        their answer in their motion practice
6        and through their expert reports, is
7        telling us they have done, what they
8        call "a top to bottom 360 degree
9        Compliance Review Program" to say
10        that we know about something when we
11        don't know about it is just not true.
12             So, for example, what we do
13        because it is a notation on a chart
14        prepared by I don't know whom that
15        the $37,000.00 lodging charge was
16        allegedly paid for Mr. LaPierre by
17        the NRA -- by Ackerman and then,
18        repaid by the NRA.
19             We don't know why this is only
20        being repaid now.  We don't know what
21        other charges that might have been
22        repaid.
23             We are now faced with having to
24        defend this assertions that all of
25        these excess benefits have been
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        correctly investigated, ascertained
3        and repaid, without knowing any of
4        how it was done.
5             SPECIAL MASTER SHERWOOD: That
6        is -- I got it.
7             MS. CONNELL:  Okay.
8             SPECIAL MASTER SHERWOOD: The
9        next step that has to do with a
10        request to depose Aronson for another
11        three hours because of late-incoming
12        information.
13             And you want three hours and
14        you want a way to repay the cost of
15        it.
16             Ms. Eisenberg says that we will
17        give you the three hours but I think
18        she is reluctant to pay for it.
19             What do you mean by "pay for
20        it," by the way.
21             MS. CONNELL:  Your Honor, just
22        the actual cost of the Court Reporter
23        and the Videographer, all of that.
24             SPECIAL MASTER SHERWOOD: Okay.
25             MS. CONNELL:  And --
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             SPECIAL MASTER SHERWOOD: You're
3        not asking the NRA to pay salaries of
4        the Assistant Attorney Generals, are
5        you?
6             MS. CONNELL:  No. No. I don't
7        think so.
8             SPECIAL MASTER SHERWOOD: Just
9        for my note.
10             MS. CONNELL:  Your Honor, I
11        would say that we understand that we
12        are getting more Aronson documents
13        from the NRA any day now or sometime.
14             SPECIAL MASTER SHERWOOD: All
15        right.
16             MS. CONNELL:  So, we haven't --
17             SPECIAL MASTER SHERWOOD: I got
18        it.
19             So, Ms. Eisenberg, is there --
20        are you resisting the demand that you
21        pay the deposition cost, as now
22        defined?
23             MS. EISENBERG:  Absolutely,
24        Your Honor.
25             The two documents that
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        triggered this need for the AG to go
3        back to Aronson is something that the
4        NRA green-lighted a long time ago and
5        it was, actually, the NRA that
6        realized that they weren't produced.
7             And it was the NRA, who tried
8        to encourage Aronson to go ahead and
9        produce them and when the lawyer
10        wasn't able to do it promptly, we got
11        their -- Aronson's consent and did it
12        for them.
13             And this is definitely no good
14        deed goes unpunished kind of
15        situation, where the NRA has --
16             SPECIAL MASTER SHERWOOD: When
17        did those documents find their way to
18        the Attorney General's Office; before
19        or after Aronson was deposed?
20             MS. EISENBERG:  After.
21             SPECIAL MASTER SHERWOOD: So,
22        why --
23             MS. EISENBERG:  The --
24             SPECIAL MASTER SHERWOOD: I
25        don't understand.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             You didn't turn these documents
3        over, I assume they are important,
4        until after the depositions.
5             You recognize that they are
6        probably entitled to some more time.
7             Apparently, the delay was
8        because of issues on your side, or
9        Aronson's side.
10             Why is it that the -- this
11        isn't a situation where because it
12        waits, the Attorney General, you
13        should be picking up the cost of the
14        depositions?
15             And by the way, it's not a lot
16        of money.
17             MS. EISENBERG: Because the NRA
18        absolutely did nothing wrong.  These
19        are Aronson documents, internal
20        documents, that it gave for us, to
21        clear for privilege.
22             We cleared them.
23             Aronson didn't produce them. We
24        didn't realize that.  And when we
25        did, we brought it to Aronson's
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        attention and when they couldn't do
3        it expeditiously, we did it for them.
4             So, there is absolutely no
5        fault of ours in the mix at all.
6             So, we --
7             SPECIAL MASTER SHERWOOD: Is
8        your view -- is it your view, then,
9        that if anyone should pay for the
10        cost of the Videographer and the
11        Court Reporter, it's Aronson and not
12        the NRA?
13             Is that --
14             MS. EISENBERG:  I mean it's not
15        the NRA and --
16             SPECIAL MASTER SHERWOOD: I got
17        that.
18             MS. EISENBERG:  Right.
19             SPECIAL MASTER SHERWOOD: But
20        who is it?
21             It's one of three:  It's the
22        NRA, it's Aronson, it's the AG.
23             And I am trying to find out
24        whether or not your view is that it
25        should be Aronson because it was
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        their error.
3             MS. EISENBERG:  Well, I mean it
4        was their error but they are not a
5        party.  I am not aware of a mechanism
6        pursuant to which Ms. Connell can
7        issue and impose such a sanction
8        against a non-party.
9             And I will say that Ms.
10        Connell's subpoena to Aronson called
11        for an inordinate amount of data and
12        Aronson did produce to her office an
13        inordinate amount of data and her
14        office did chose to go forward with
15        the deposition of Aronson, without --
16        with Discovery still trickling in.
17             And if I were her, I wouldn't
18        know of a basis upon which she can
19        ask for Aronson to pay for it.
20             Don't need to make that
21        decision.  I represent the NRA and
22        there should be no basis for the NRA
23        to have to pay for it.
24             We don't object to another
25        three-hour deposition.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             If -- if Ms. Connell wants to
3        try to get Aronson to come forward
4        and testify again but we shouldn't
5        have to pay for it.
6             SPECIAL MASTER SHERWOOD: Okay.
7        I understand that.
8             Let's -- let's move on.
9             The next has to do with
10        documents regarding the relationship
11        of MMP and, I guess, Allegiance,
12        including documents re- -- recently
13        negotiating and so on.
14             And talk to me about that.
15             As I understand it, Ms.
16        Connell, I am asking you this
17        question:  As I understand it, the
18        NRA is going to produce -- let me ask
19        you this, Ms. Eisenberg:  You say
20        that the NRA will produce
21        "non-privileged" contact negotiation
22        documents.
23             Am I to understand, from that,
24        that there are contact -- there are
25        contract negotiations, documents,
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        that you will be withholding?
3             And if you are, will you be
4        providing a privileged log with
5        respect to them?
6             MS. EISENBERG:  There are no
7        contract negotiations documents that
8        we are withholding.
9             SPECIAL MASTER SHERWOOD: Okay.
10             I am just picking up on what
11        you all wrote.
12             You wrote "all non-privileged,"
13        which that opens the thought that
14        there were some privileged ones,
15        that's all.
16             MS. EISENBERG:  Right.
17             I think that was inartfully
18        written.
19             And thank you for picking up on
20        that.  So --
21             SPECIAL MASTER SHERWOOD:  Okay.
22             Therefore -- let me just make
23        clear:  With respect to the contract
24        negotiation documents and that
25        includes the back and forth, you --
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        you're going to provide all of the
3        documents --
4             I'm sorry to do this but
5        somebody is not picking up.
6             Off the record.
7             (Whereupon, an off-the-record
8        discussion was held.)
9             SPECIAL MASTER SHERWOOD: So, is
10        that -- is that -- I take it that
11        that's where we are, with respect to
12        --
13             MS. EISENBERG:  Your right.
14             Your Honor.
15             SPECIAL MASTER SHERWOOD: MMP
16        and Allegiance; is that correct?
17             MS. EISENBERG:  There are --
18        there are historical communications
19        that have nothing to do with contract
20        negotiation, over which we do claim
21        common-interest privilege but they
22        don't have anything to do with
23        contract negotiation.
24             Anything that has to do with
25        contract negotiation, either already
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2        has been produced or will be
3        produced.
4             SPECIAL MASTER SHERWOOD: And
5        with respect to documents that you
6        are withholding, they are going to
7        find their way onto a privileged log,
8        am I right or not correct?
9             MS. EISENBERG:  I am not sure
10        whether they actually requested those
11        documents or if they did, we will be
12        sure to log them.
13             MS. CONNELL:  Your Honor, we
14        requested all documents from MMP.
15             And even prior to what we knew
16        or understood to be formal
17        negotiations, there were back and
18        forth regarding vendor compliance
19        between the Brewer Firm and counsel
20        for MMP and MMP.
21             So, Your Honor, we don't
22        understand why that would be
23        privileged at all. There is another
24        effort where the NRA is saying we
25        affirmatively -- they just amended
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        their answer to say: "Hey, we
3        renegotiated our contract with MMP,
4        it's compliant.  It's great" but they
5        precluded us from getting information
6        regarding their investigation into
7        overpayment to MMP.
8             We have been blocked from that.
9        We have been blocked from some
10        communications about their vendor
11        compliance reform efforts and
12        frankly, then, the negotiations, as
13        well.
14             So this -- this goes under the
15        Sword and Shield Argument.
16             SPECIAL MASTER SHERWOOD: Well,
17        Ms. Eisenberg, you're -- if you're
18        withholding documents related to MMP
19        and Allegiance, you're going to have
20        to put them on a privileged log.
21             All right.
22             MS. CONNELL:  Your Honor, can I
23        go back to Aronson?
24             I am not sure if counsel from
25        the NRA indicated that we would need
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        a new court order to depose Aronson
3        or --
4             SPECIAL MASTER SHERWOOD: I
5        thought that I didn't have to make an
6        order with respect to that because
7        they -- they are not resisting the
8        request for a three -- three-hour
9        deposition.
10             Do I have that right, Ms.
11        Eisenberg?
12             MS. EISENBERG:  We are not
13        objecting to it, that is correct.
14             SPECIAL MASTER SHERWOOD:  All
15        right.
16             MS. CONNELL:  I am just assume
17        that Aronson will put under the
18        existing subpoena for Aronson; is
19        that correct?
20             SPECIAL MASTER SHERWOOD: Is
21        that right, Ms. Eisenberg?
22             MS. EISENBERG:  I am not in a
23        position to speak on behalf of
24        Aronson, Your Honor, I'm sorry.
25             SPECIAL MASTER SHERWOOD: Fair
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        enough.
3             What I would do, if I were you,
4        Ms. Connell, is to set up the
5        depositions that you -- in response
6        to that and you will learn very
7        quickly if they are going to want
8        another subpoena and we will deal
9        with that, when we can.
10             MS. CONNELL:  Thank you.
11             SPECIAL MASTER SHERWOOD: With
12        that, I will suggest to you, Ms.
13        Eisenberg, that whatever you can do
14        to facilitate doing this, cost
15        effectively, it would be appreciated.
16             Okay. Now, on Pages 11 and 12
17        of the October 20th letter, there
18        are, in Section 4, you say that:
19        "The NRA improperly withheld certain
20        material evidenced as privilege."
21             Now, those are all of the
22        documents that you are going to be
23        providing to me as -- for in-camera
24        review, isn't that right, Ms.
25        Eisenberg?
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             MS. EISENBERG:  So, Your Honor,
3        with regard to the three bullets, on
4        Page 11, and the first bullet, on
5        Page 12, yes.
6             To the extent that we didn't
7        de-privilege them, we will provide
8        them to you for in-camera review.
9             SPECIAL MASTER SHERWOOD: Great.
10             That takes care of that.
11             That is all I want to know.
12             MS. EISENBERG:  Okay.
13             SPECIAL MASTER SHERWOOD: Let's
14        see -- that takes care of that.
15             MS. CONNELL:  Your Honor, some
16        of the additional categories, on Page
17        12, lead to the course correction.
18        They are on the privileged log but
19        they fall under our sword and shield.
20             SPECIAL MASTER SHERWOOD: I
21        assume -- I assume those two, Ms.
22        Eisenberg, if they are being
23        withheld, on privileged grounds, they
24        are going to be submitted for
25        in-camera review?
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             MS. EISENBERG:  So, these, Your
3        Honor, fall into the category that I
4        flagged on the onset.
5             There are a lot of documents
6        that relate to "course correction"
7        and are purely between the NRA and
8        its counsel, without third parties
9        present.
10             I don't think it's good use of
11        your time to give you all of them but
12        we will give you representative
13        samples.
14             SPECIAL MASTER SHERWOOD:
15        Representative samples?  Great.
16             MS. CONNELL:  Can we get the
17        index of what they are giving you so
18        we know how they are selecting the
19        sample?
20             SPECIAL MASTER SHERWOOD: That
21        is a fair point, don't you think, Ms.
22        Eisenberg?
23             MS. EISENBERG:  Of course, Your
24        Honor.
25             SPECIAL MASTER SHERWOOD: Share
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        that with them and if there is a
3        comment that you need to make, with
4        respect to the protocols that the NRA
5        has followed, you will let me know, I
6        am sure.
7             So, let's see now.
8             (Whereupon, a short recess was
9        taken.)
10             SPECIAL MASTER SHERWOOD:
11        Documents at Page 13 of the letter.
12             MS. CONNELL:  Yes, Your Honor.
13             Because this is a prospective
14        injunctive relief case, seeking
15        appointment of a monitor and certain
16        other on injunctive relief, I hope to
17        be on trial sometime in 2023, keeping
18        hope alive for that.
19             And what we are saying is that
20        to assess the appropriateness of
21        injunctive relief, at that point, we
22        we should get updates on certain,
23        very discrete categories of
24        documents.
25             SPECIAL MASTER SHERWOOD: Is it
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        your -- do you contemplate that the
3        issues relating to injunctive relief,
4        assuming you prove you're entitled to
5        it, is going to be the subject matter
6        of the trial or is that a remedy
7        proceeding which would occur after
8        liability has been determined?
9             MS. CONNELL:  Your Honor, I
10        think these documents that we are
11        seeking go to liability, they may
12        also go to remedy but they certainly
13        can speak to liability.
14             So, for example, the NRA has
15        repeatedly said the Audit Committee
16        is appropriately addressing and
17        investigating conflicts,
18        related-party transactions, that kind
19        of thing.
20             It has blocked us from inquiry
21        into what it is doing but, at least,
22        the reports and minutes, that sort of
23        thing.
24             This information would be
25        necessary to tell the State status
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        and what is going on with the NRA or
3        if they are having a recurrence, at
4        least, with Board reports with
5        problematic conduct and that sort of
6        thing.
7             I agree with you that a
8        subsequent remedy of things might
9        require different and further
10        Discovery.
11             SPECIAL MASTER SHERWOOD: Ms.
12        Eisenberg, give me a sense of what
13        volume we are talking about for the
14        items that are covered by the four
15        bullet points, on Page 13.
16             MS. EISENBERG:  Yes, Your
17        Honor.
18             So --
19             SPECIAL MASTER SHERWOOD: Is it
20        a paradox number or --
21             MS. EISENBERG:  It depends on
22        how conservatively or liberally you
23        construe the items.
24             The Board reports and minutes
25        that the -- the NRA Board meets three
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        times a year and there are minutes
3        generated to the Board by the various
4        committees and minutes prepared.
5             Those are -- those tend to be
6        actually quite extensive, which we
7        think it is yet another reason why
8        the NRA does have effective
9        processes.
10             And even though they are
11        extensive, we are happy to turn them
12        over to the NYAG, with respect to
13        future meetings, when and as they are
14        occur.
15             SPECIAL MASTER SHERWOOD: Thank
16        you.
17             And the second one:  "Reports,
18        presentations, retention letters and
19        management letters from Aronson or
20        other external auditors."
21             MS. EISENBERG:  Your Honor, to
22        the extent that we have those
23        records, we would be delighted to
24        turn over the official presentation
25        that is made to the Audits Committee,
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        I think that would be quite
3        manageable.
4             I think that if con -- if the
5        request is construed to just refer to
6        what Aronson presents to the Audit
7        Committee, and the management letter
8        that it authors, and doesn't extend
9        to documents related to it, that
10        would be doable.
11             No problem.
12             SPECIAL MASTER SHERWOOD: And
13        what about the next bullet point:
14        "Documents reflecting, containing or
15        summarizing investigations,
16        determinations and actions taken by
17        the NRA as part of the course
18        correction."
19             That's what we talked about
20        before; right?
21             And your position?
22             MS. EISENBERG:  Right, Your
23        Honor.
24             I think to the extent -- let's
25        say hypothetically tomorrow, you
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        know, some good thing happens and we
3        think that it's going to help us
4        defeat the compliance monitor claim,
5        you know, as it happens, we, of
6        course, will turn it over to the NYAG
7        because if we want to present it at
8        trial, the NYAG should have notice.
9             However, all of that is subject
10        to privileges.  The NRA, just because
11        it was sued by the NYAG, still
12        retains its protections and
13        privileges, under the CPLR, and so,
14        we are not undertaking to reveal
15        privileged communications and we are
16        not undertaking to, in realtime, be
17        assessing and inventorying the
18        communications or, let alone,
19        providing a privileged log to the
20        NYAG.
21             That would certainly be above
22        and beyond what is required under the
23        CPLR, would be excessive and
24        burdensome and we are not undertaking
25        to do that.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             SPECIAL MASTER SHERWOOD: Okay.
3             And the last one is:
4        "Documents reflecting the NRA's
5        calculations, demands for payment and
6        receipt of payments for excess
7        benefit transactions."
8             We talked about that earlier,
9        too.
10             MS. EISENBERG:  Right.
11             If additional receipts of
12        payments occur or if there are
13        additional demands for payment, the
14        NRA will produce that to the NYAG
15        when, and as, that occurs.
16             SPECIAL MASTER SHERWOOD: I take
17        that with respect to past documents
18        that were generated in the past,
19        reflecting the NRA calculations and
20        its demands for payments and receipt
21        of payments for excess benefits, some
22        of those you provided and some of
23        those you have not and you don't
24        expect to be giving additional
25        documents within that category at
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        this point.
3             Do I have that right?
4             MS. EISENBERG:  No. No. No,
5        Your Honor.  That's wrong.
6             We gave them everything.
7             To the extent that things have
8        been demanded and repaid, they have
9        spreadsheets showing what that
10        contains and they have checks,
11        showing the repayment and they have
12        testimony about the repayment having
13        occurred.
14             So, what -- what we are
15        withholding, on privileged grounds,
16        is privileged communications between
17        the NRA and its counsel related to
18        some of these matters.
19             But the NYAG has everything for
20        every historic repayment that has
21        occurred.
22             MS. CONNELL:  Your Honor, I
23        just have to note that we strenuously
24        disagree with that.
25             That is a misrepresentation.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             SPECIAL MASTER SHERWOOD: I
3        know.
4             MS. CONNELL:  I not only
5        object, I strenuously object.
6             SPECIAL MASTER SHERWOOD: We
7        need to move this along.
8             All right. I think we covered
9        everything in -- that is in the
10        October 20th letter.
11             Obviously, I am going to be
12        give you a decision about this.
13             You haven't heard very many
14        decisions from me about that today.
15             Okay. Now, what is next?
16             (Whereupon, a short recess was
17        taken.)
18             SPECIAL MASTER SHERWOOD: Next
19        is the NRA's letter of the 20th, as
20        well, with respect to the AG's
21        privileged logs.
22             Let's see. And there -- hold
23        on.
24             (Whereupon, a short recess was
25        taken.)
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             SPECIAL MASTER SHERWOOD: The AG
3        says:  "There are five categories of
4        documents that it claims to be
5        privileged.  Communications with
6        witnesses and their counsel,
7        communications with other law
8        enforcement agencies, communications
9        with consultants, interview memoranda
10        and communications with confidential
11        informants and complainants."
12             I think some, but not all of
13        these, have been addressed earlier
14        and we need to make sure of those.
15             I sense from your response, Ms.
16        Connell -- this is the NRA'S demand
17        -- so, let me start with you, Ms.
18        Eisenberg.
19             MS. EISENBERG:  Thank you, Your
20        Honor.
21             First is a threshold argument.
22             Ms. Connell makes a timeliness
23        argument, which is completely
24        disingenuous because the issues about
25        our privileged log and the third
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        parties and documents that were
3        withheld, she could have raised as
4        early as July of this year and did
5        not and seeks a relief now.
6             And so, I think that as a
7        matter of symmetry and mutual
8        fairness, we should not be precluded
9        from seeking this relief now.
10             Second --
11             SPECIAL MASTER SHERWOOD:
12        Assuming -- assuming I disagree with
13        you and I am not saying that I am
14        disagree with you:  What say you
15        about the timeliness issue?  I take
16        it that is your response to the
17        timeliness -- that is your -- that is
18        your full response to the timeliness
19        issue or is there more?
20             MS. EISENBERG:  There is
21        definitely more, Your Honor.
22             We have consistently and
23        acidulously informed the NYAG of our
24        concerns about the completeness of
25        their privileged log, both how it was
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        constructed and what it -- the
3        information that it identified, in
4        addition, issues in this case have
5        not been joined until just recently.
6             The NYAG was supposed to amend
7        its complaint and then did not.
8             And the NRA answered --
9             SPECIAL MASTER SHERWOOD: When
10        did it ammend?
11             MS. EISENBERG:  So, the NYAG
12        amended her complaint on May 2nd and
13        asserted a new claim against the NRA.
14             The NRA then moved to dismiss
15        that claim and so did two of the
16        individual Defendants.
17             Judge Cohen issued a ruling at
18        the end of September denying the
19        NRA's motion to dismiss and
20        addressing the other concerns raised
21        by the other Defendants.
22             And there was conversation, as
23        reflected at the oral argument,
24        before Judge Cohen, that the NYAG
25        would amend the complaint to get rid
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        of some historical language seeking
3        restitution from the individual
4        Defendants and referring to the NRA
5        by its appropriate name.
6             Nonetheless, the NYAG later
7        informed us that she was not going to
8        do that and at that point, the NRA
9        went ahead and answered the complaint
10        and asserted defenses to the
11        newly-asserted claim that was
12        asserted back in May but we didn't
13        answer it because we moved to
14        dismiss.
15             SPECIAL MASTER SHERWOOD: Okay.
16        I have that fact.
17             MS. EISENBERG:  So --
18             SPECIAL MASTER SHERWOOD: I'm
19        sorry.
20             Go ahead.
21             MS. EISENBERG:  Yeah.
22             Basically, the point is that
23        the issues have been joined only
24        recently and with a new claim that
25        she asserted only in May of 2022,
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        seeking the Independent Compliance
3        Monitor.
4             I think these issue relate to
5        the privileged log assumed additional
6        significance and on that basis, Your
7        Honor, the NRA should be heard on
8        this issue.
9             SPECIAL MASTER SHERWOOD: All
10        right.
11             So, in your letter, you
12        challenge the law enforcement
13        privilege being asserted by the AG
14        and the common-interest privilege.
15             Those are the only two
16        privileges that you are focussing on
17        in the motion to compel, do I have
18        that right?
19             MS. EISENBERG:  Your Honor,
20        those are some of the issues.
21             I think that before we even get
22        to whether these apply, the point is
23        that their log is structured in a way
24        that doesn't really permit a fair
25        assessment of whether the privileges
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        apply in the first place.
3             For example, they don't
4        identify any third parties who might
5        have been copied on their
6        communications with these parties.
7             In addition, their log seems to
8        be defective in that we have
9        testimony from an Assistant Attorney
10        General talking about a meeting
11        between every town and --
12             SPECIAL MASTER SHERWOOD: We
13        will get to that.
14             That is on my list. We will get
15        to that. That's for sure.
16             I am just, at this point,
17        trying to understand the scope of the
18        claims that you are making, with
19        respect to privilege.
20             Let me -- let me talk for a
21        second.
22             Karyn, if the time comes when
23        you need to take a break, please let
24        me know; okay?
25             THE COURT REPORTER:  No
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        problem.
3             SPECIAL MASTER SHERWOOD:  It
4        has gone awhile.
5             THE COURT REPORTER:  Thank you.
6             SPECIAL MASTER SHERWOOD: What
7        say you, Ms. Connell, about the law
8        enforcement privilege and the common
9        interest privilege that is on --
10             MS. CONNELL:  I --
11             SPECIAL MASTER SHERWOOD: I know
12        that they were asserted back in, I
13        guess, the spring or early summer and
14        part of the decision that I made
15        related to those privileges.
16             But the context was in respect
17        to depositions of counsel for
18        Plaintiffs that the NRA was seeking.
19             Aren't we in a very different
20        position today?
21             MS. CONNELL:  Actually, Your
22        Honor --
23             SPECIAL MASTER SHERWOOD: They
24        just want documents at this point.
25             MS. CONNELL:  Your Honor, I
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        think we are largely in the same
3        position, with one exception, which
4        is:  The AG is in a stronger
5        position.
6             The NRA's --
7             SPECIAL MASTER SHERWOOD: Why am
8        I not surprised you say that?
9             MS. CONNELL:  The NRA's
10        attempts to get information regarding
11        what was involved in the Attorney
12        General's investigation and exactly,
13        you know, what it did when, are more
14        irrelevant now than they ever have
15        been.
16             The court has dismissed the
17        NRA's counterclaims, which allege
18        that the investigation, the
19        enforcement action were driven by
20        First Amendment bias, over improper.
21             So, to the extent that it was
22        ever relevant so delve into what and
23        how the Attorney General investigated
24        the NRA, that is well behind us now.
25             SPECIAL MASTER SHERWOOD: What
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        you're saying -- what you're saying,
3        then, is:  Look, the information that
4        is being sought now is not -- is not
5        -- you're not resisting the
6        production of that information now
7        because there is some public-interest
8        privilege but rather because it's
9        simply irrelevant at this point.
10             MS. CONNELL:  We still maintain
11        this information is privileged, Your
12        Honor, but also --
13             SPECIAL MASTER SHERWOOD: That
14        is not what I am understanding.
15             MS. CONNELL:  Right. Right.
16             SPECIAL MASTER SHERWOOD: I
17        wasn't going to let you shroud my
18        question, by talking about whether
19        it's irrelevant.
20             I get the irrelevance argument.
21             What I don't get is the
22        argument that the public-interest
23        privilege applies here.
24             There's a -- there's a huge
25        difference between trying to depose a
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        lawyer for the -- for the party and
3        simply seeking to obtain documents.
4             I think you will -- well, if
5        you go back and look at my ruling, it
6        was all in the context of an effort
7        to obtain the deposition of -- what
8        is his name?  Mr. Sheehan?
9             MS. CONNELL:  Yes.
10             SPECIAL MASTER SHERWOOD: And
11        somebody else in the Charities
12        Bureau.
13             MS. CONNELL:  There were about
14        six Notices or something over all.
15             It was the waterfront there.
16             SPECIAL MASTER SHERWOOD: It's a
17        whole different matter there.
18             MS. CONNELL:  Your Honor, it is
19        different to depose an attorney
20        versus to seek documents.  That
21        doesn't mean the documents are not,
22        themselves, privileged, though.
23             The Attorney General is
24        entitled to the privileges that are
25        attached to her investigation and to
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        her investigatory methods and to
3        shield from Discovery information
4        that is covered by these privileges.
5             And frankly, the information on
6        our privileged log, which was served
7        in December of 2021, and remained
8        largely unchanged is privileged.
9             There's no reason to go into --
10        and there's no reason to say that
11        this information is not covered by
12        these privileges.
13             The NRA certainly hasn't come
14        close to such a showing.
15             SPECIAL MASTER SHERWOOD: Wait a
16        minute.
17             Now you're talking about -- to
18        the extent that you are talking about
19        investigative methods and so on, I
20        understand that.
21             But I have the impression that
22        the privilege that you asserted
23        covers a larger swarth of documents
24        than those that protect the
25        investigatory --

Page 95

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 990 RECEIVED NYSCEF: 12/20/2022



1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             MS. CONNELL:  No, Your Honor.
3             If I can: We collected a
4        tremendous amount of documents during
5        the investigation and we revealed and
6        produced all of the documents, with
7        very limited exceptions, to all
8        parties in this action.
9             And also we revealed the
10        identity of witnesses that we spoke
11        with, with only one or two names are
12        confidential informants withheld.
13             The NRA and the Defendants have
14        all the documents that we gathered,
15        as part of our investigation.
16             It would have that for a long
17        time and that is not at issue. What
18        really is at issue is picking apart,
19        internally, what the Attorney General
20        was doing, with regard to this
21        investigation, what letters she sent,
22        what internal documents she had.
23             I think they might have given
24        up on the internal memorandum of the
25        witness interview.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             SPECIAL MASTER SHERWOOD:
3        Category IV?
4             MS. CONNELL:  Excuse me?
5             SPECIAL MASTER SHERWOOD: Is
6        that Category IV?
7             MS. CONNELL: Category IV, yes.
8             And, Your Honor, what we are
9        talking about here is a small class
10        of documents that the Attorney
11        General has identified.
12             SPECIAL MASTER SHERWOOD: Let's
13        go through that.
14             You have "communications with
15        witnesses and/or their counsel."
16             If we these witnesses -- I
17        assume, when you say "witnesses,"
18        these are individuals who you will be
19        calling as witnesses at the trial;
20        right?
21             MS. CONNELL:  Um, some of them,
22        we may; some of them, we may not.
23             We produced all documents and
24        materials obtained by them.  And when
25        we did an examination of them, we

Page 97

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 990 RECEIVED NYSCEF: 12/20/2022



1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        produced the examination of that.
3             SPECIAL MASTER SHERWOOD: You're
4        not resisting, at this point,
5        communications for their counsel --
6             MS. CONNELL:  Your Honor, we
7        are.
8             We are resisting those very
9        narrow --
10             SPECIAL MASTER SHERWOOD:
11        Educate me.
12             MS. CONNELL:  Sure.
13             We are resisting that very
14        narrow back and forth that, as
15        investigators, we engage in.
16             We are trying to identify and
17        obtain information from witnesses,
18        actual communications back and forth.
19             Again, any --
20             SPECIAL MASTER SHERWOOD: That
21        is paragraph -- that is Category V,
22        isn't it?
23             MS. CONNELL:  Actually, it's
24        covered in Category I.
25             SPECIAL MASTER SHERWOOD: Well,
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        I am focused on 1 but --
3             MS. CONNELL:  Right.
4             SPECIAL MASTER SHERWOOD: -- I
5        am interpreting it as Category V
6        information.
7             MS. CONNELL:  Document
8        preservation Notices, subpoenas,
9        correspondence and documents with
10        back and forth between the AG and the
11        witnesses or their counsel.
12             But again, we have produced the
13        substantive documents those witnesses
14        have -- have produced.
15             But the NRA has indicated it
16        wants to know who we spoke to and
17        when, that has, again --
18             SPECIAL MASTER SHERWOOD: That
19        is Category I?
20             MS. CONNELL:  Yes.
21             SPECIAL MASTER SHERWOOD:
22        Category I --
23             MS. CONNELL:  Yes.
24             SPECIAL MASTER SHERWOOD: -- is
25        limited to the witnesses that you are
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        going to be presenting.
3             That's how I interpret it.
4             MS. CONNELL:  No, Your Honor.
5             I'm sorry, Your Honor, it's
6        potential witnesses that we spoke to
7        as part of the investigation and it's
8        just some interaction between us and
9        those witnesses; the Preservation
10        Notice, the subpoena Letters of
11        Scheduling, letters, by and large.
12             But, Your Honor, again, this
13        goes to how and what we ask for and
14        when we ask for it, its investigative
15        technique and this should be
16        privileged.
17             SPECIAL MASTER SHERWOOD: I
18        think you have lost me there, but
19        okay. I am not going to belabor the
20        point.
21             What about communications with
22        other law enforcement agencies?
23             That is communications between
24        your office and the D.C. AG?
25             MS. CONNELL: Yes, Your Honor.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             By and large.
3             SPECIAL MASTER SHERWOOD: Is
4        that the City attorney?
5             What is the title of the -- of
6        the --
7             MS. CONNELL:  It's the Attorney
8        General.
9             SPECIAL MASTER SHERWOOD: What
10        is that>?
11             MS. CONNELL:  It's the Attorney
12        General of the District of Columbia.
13             SPECIAL MASTER SHERWOOD: Okay.
14             And Ms. Eisenberg, why do you
15        think you're entitled to that
16        information?
17             MS. EISENBERG:  Oh, Your Honor,
18        it's very simple:  We need to look at
19        our defenses, which include unclean
20        hands and that claims are precluded
21        on constitutional grounds because
22        Letitia James threatened to destroy
23        the NRA even before she became the
24        Attorney General and before she even
25        saw a single shred of evidence.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             And then, her office met --
3        shortly after she became the NYAG,
4        her office, Mr. Sheehan, himself, and
5        someone from her front office met
6        with every town, in person, at the
7        NYAG's Office for a whole hour to
8        speak about nothing else but the NRA
9        and its Form 990'S.
10             So, even though the
11        counterclaims have been dismissed,
12        the defenses raise all the same
13        issues.
14             And Ms. Connell's office hasn't
15        moved to dismiss the defenses.  Those
16        defenses are in the case.  And Ms.
17        Connell's alleged argument about
18        alleged irrelevance has no merit
19        whatsoever.
20             In addition, I will remind Your
21        Honor that we sought, and obtained,
22        the Attorney General's Office
23        communications with Philip Journey,
24        one of the NRA's Board Members, and
25        we found out that their
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        communications were very friendly,
3        they were texting back and forth
4        about cars and clearly, developing a
5        personal rapport that the NRA is
6        entitled to have those communications
7        because A), they go biases and
8        credibility of witnesses and frankly,
9        NYAG Office and B), they certainly
10        are not protected by any of these
11        claimed privileges.
12             SPECIAL MASTER SHERWOOD: I --
13             MS. CONNELL:  Your Honor --
14             SPECIAL MASTER SHERWOOD: I
15        thought that Judge Cohen effectively
16        threw out those defenses, Ms.
17        Eisenberg.
18             MS. EISENBERG:  Incorrect.
19             Nobody has ever moved to
20        dismiss those defenses and in fact,
21        they weren't pleaded until October of
22        this year.
23             And it is not -- he never ruled
24        on the viability of --
25             SPECIAL MASTER SHERWOOD: How is

Page 103

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 990 RECEIVED NYSCEF: 12/20/2022



1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        your bias claim now any different
3        from your constitutional claim that
4        was thrown out -- counterclaim that
5        was thrown out by Judge Cohen?
6             MS. EISENBERG:  Structurally,
7        it's very different.
8             We previously asserted
9        counterclaims against the NYAG, where
10        we suit injunctive relief and money
11        damages for violations of the NRA's
12        constitutional rights.
13             Here, we are asserting these
14        defenses on clean hands and
15        constitutional defenses, as a way to
16        preclude a finding of liability, even
17        if the NYAG managed to prove of her
18        claims.
19             We are entitled for a jury
20        charge on that issue and we are
21        entitled to put forward evidence to
22        prove up our defense, which, again,
23        no one has moved to dismiss.
24             SPECIAL MASTER SHERWOOD: It
25        seems to me Judge Cohen has
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        adequately addressed that issue and
3        -- but I understand your position.
4             I will tell you right now,
5        there's a very-high likelihood that I
6        am going to sustain the Attorney
7        General's view that the law
8        enforcement privilege -- that the
9        information that you are seeking
10        here, in terms of communications with
11        other law enforcement agencies, is
12        irrelevant.
13             MS. EISENBERG:  Well, Your
14        Honor, may I insert something?
15             SPECIAL MASTER SHERWOOD: I
16        haven't -- I told you what I am
17        likely to do, I didn't say -- but
18        sure, what do you want to tell me?
19             MS. EISENBERG:  Ms. Connell
20        said it's largely the D.C. AG but she
21        didn't identify other agencies.
22             Part of our defense, or the
23        whole problem with the case, is that
24        it was a whole -- a number of
25        different agencies within New York

Page 105

Veritext Legal Solutions
212-267-6868 516-608-2400

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 990 RECEIVED NYSCEF: 12/20/2022



1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        State:  It was Governor Cuomo, it was
3        the Defendant of Financial Services
4        and it was the AG, who was coming
5        together to try to destroy the NRA.
6             And to the extent --
7             SPECIAL MASTER SHERWOOD: You
8        think it's improper for the New York
9        Attorney General to confer with --
10        with the Office of the Governor and
11        other governmental agencies, in
12        connection with their investigation
13        into the NRA?
14             Something is wrong with that,
15        in your mind?
16             MS. EISENBERG:  That's not my
17        claim.
18             My claim is that I am entitled
19        to those documents so that I can use
20        them in defense of my client.
21             SPECIAL MASTER SHERWOOD: I
22        understand it.
23             I am likely to, as I say,
24        reject that claim.
25             MS. CONNELL:  Your Honor, that
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        also -- I'm sorry.
3             SPECIAL MASTER SHERWOOD: Go
4        ahead.
5             MS. CONNELL:  The argument
6        about the relevance and the fact that
7        the NRA is mitigated from the
8        defenses here is addressed on Page 2
9        of our letter, with the citation that
10        supports us and that also applies to
11        Category I, I would argue.
12             SPECIAL MASTER SHERWOOD:
13        Category III is:  "Communications
14        with consultants" that completed
15        that, is my understanding; right?
16             Do I have that right, Ms.
17        Eisenberg?
18             MS. EISENBERG:  I think they
19        made the representation that none of
20        the consultants will be called at
21        trial and they didn't rely on what
22        the consultants told them in drafting
23        the complaint.
24             I think the residual there is
25        confidential complainants and there
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        was some inconsistency whether there
3        was one or two and they also said
4        that they would not call their
5        confidential -- the person who is the
6        confidential complainant.  They
7        reserve the right to do so and they
8        say they will let us know, if they
9        change their mind and that leaves us
10        --
11             SPECIAL MASTER SHERWOOD: Here
12        is what we will do with that.
13             MS. EISENBERG: -- prejudiced.
14             SPECIAL MASTER SHERWOOD: And to
15        the extent that -- and this is
16        addressed to you, Ms. Connell.
17             To the extent that the AG is
18        going to be using individual
19        witnesses, in Category I or Category
20        III, that needs to be disclosed.
21             MS. CONNELL:  (Indicating.)
22             SPECIAL MASTER SHERWOOD: If
23        they are only being held as rebuttal
24        witnesses, in the narrow sense of
25        that word, that phrase, rather, you
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        -- you need not disclose them.
3             In other words, if your -- if
4        it's -- if your in rebuttal territory
5        and the -- you're questioning the
6        credibility of some testimony, that
7        sort of thing, you know, you
8        obviously don't have to disclose that
9        up front.
10             But any other witness that you
11        are going to put on in your case, in
12        your Case in Chief, must be disclosed
13        and the sooner the better.
14             MS. CONNELL:  Absolutely, Your
15        Honor.
16             We have already an answer an
17        interrogatory listing out witnesses
18        and we agree.
19             SPECIAL MASTER SHERWOOD: All
20        right.
21             And we are now down to "five
22        communications with confidential
23        informants and complainants."
24             I think I covered that already.
25             MS. CONNELL:  Yes, Your Honor.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             SPECIAL MASTER SHERWOOD:  Okay.
3             MS. EISENBERG:  And there are
4        other issues about the log that we
5        list in our letters as to the dates
6        and the thoroughness about the
7        process that was used.
8             And that's addressed on --
9             SPECIAL MASTER SHERWOOD:
10        Explain to me what you mean by "the
11        dates."
12             MS. EISENBERG:  Yes, Your
13        Honor.
14             SPECIAL MASTER SHERWOOD: Let me
15        just finish.
16             They have provided -- they said
17        the dates involved are the dates from
18        when they started their full-on
19        investigation through the date of the
20        complaint.
21             Now, we know that they have
22        finite obligations to update
23        information that has been sought, as
24        you -- against the NRA.
25             What I don't understand is what
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        you think you're entitled to
3        predating the beginning documents
4        that they had -- well, what do you
5        mean by the time period prior to the
6        beginning of their informal
7        investigation?
8             MS. EISENBERG:  Yes, Your
9        Honor.
10             That's not my issue.  My issue
11        is that for every Category, I through
12        V, they say the timeframe is
13        coincidentally the same: September 1,
14        2018 through August 6, 2020.
15             So, --
16             SPECIAL MASTER SHERWOOD: Right.
17             MS. EISENBERG:  August 6th is
18        when they filed the complaint.
19             SPECIAL MASTER SHERWOOD: Right.
20             MS. EISENBERG:  September 1,
21        2018 is an arbitrarily-chosen date.
22             We know, from Assistant
23        Attorney General's Wayne's testimony
24        under oath that Letitia James didn't
25        officially authorize the
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        investigation until April of 2019.
3             And according to him, an
4        informal investigation started in or
5        around November of 2018.
6             Mind you, the meeting with
7        every town was in February of 2019.
8        So, the dates of the specific
9        communications all of a sudden become
10        very important to test the voracity
11        of the claim that an informal
12        investigation was underway even
13        before every town came to speak with
14        the NYAG and also very important in
15        assessing the overall bias of the
16        investigation, to begin with.
17             So, what we simply ask for is
18        that instead of providing this
19        artificial September 1, 2018 start
20        date, the NYAG actually specify the
21        first date in which their
22        communications in these five
23        categories occurred.
24             Because if that date is before
25        Letitia James then became the
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        Attorney General, that's important.
3             If it's before or after the
4        meeting with every town, that's
5        important.
6             And the date of the
7        communication is not privileged, it's
8        not protected by any of the
9        privileges that Ms. Connell asserts
10        and therefore, we are entitled to
11        that information.
12             SPECIAL MASTER SHERWOOD: And
13        what is it exactly that you want us
14        to do, with respect to the time
15        period?
16             MS. EISENBERG:  Yes.
17             SPECIAL MASTER SHERWOOD: Do you
18        want us to push it back?
19             Is there a date that you have
20        in mind?
21             MS. EISENBERG:  No.
22             I want them to identify --
23             SPECIAL MASTER SHERWOOD: If I
24        am not mistaken, what you're asking
25        for is the revision of the search
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        terms.
3             You're looking for a broader
4        time period.
5             What is the beginning time
6        period that you have in mind?
7             MS. EISENBERG:  No, Your Honor,
8        not in this regard.
9             I think the September 1, 2018
10        date and, of course, Ms. Connell can
11        correct me if that is wrong, that's
12        artificially chosen.
13             I don't think that that is
14        actually how far some of these
15        communications extent.  And it would
16        be really odd for each of the five
17        categories to begin on September 1st.
18             So, I don't -- what I don't
19        think they have done is taken all of
20        these one-thousand-plus documents
21        sorted them chronologically and said
22        September 23, 2018 is the first
23        communication and let's put that.
24             Instead, they artificially said
25        September 1, 2018, which is not a
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        real date.
3             SPECIAL MASTER SHERWOOD: Ms.
4        Eisenberg, there -- may be I am just
5        not well informed about how one goes
6        about searches, electronic searches.
7             Keep in mind I started out as a
8        computer programmer. So, take that
9        into account.
10             But if you remember going to do
11        a search, you would identify
12        parameters.  And among the baseline
13        or, you know, basic parameters that
14        you would say are:  Is there
15        parameters, with respect to the
16        timeframe?
17             MS. EISENBERG:  Right.
18             SPECIAL MASTER SHERWOOD: And I
19        am asking you: Okay. You think that
20        the timeframe is too narrow, let's
21        assume that, what timeframe would you
22        like?
23             MS. EISENBERG:  Your Honor, I
24        am not saying -- I appreciate the
25        question because it elucidates the
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        disconnect and let me try to explain
3        it better:  First of all, I am not
4        questioning the September 1, 2018
5        start date for their search.
6             They, in good faith, can
7        determine is that fair because they
8        know when these communications
9        started.
10             I will take Ms. Connell's word
11        for it that there was nothing before
12        that and I am not saying that there
13        was.  Fine.
14             But once they run the search
15        that you just described, they wind up
16        with one thousand, or three hundred
17        of however many documents in the
18        particular category, and their
19        software can permit them to
20        chronologically sort the documents
21        and identify the first date of the
22        communication in the category and the
23        last date of the communication in the
24        category and that should be the range
25        that they specify in the column date
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        range in their privileged log because
3        that information is actually quite
4        significant in my defense of my --
5        against the claims that they assert
6        against my client and I am entitled
7        to that information.
8             And the specific, real start
9        date of these communications is not
10        privileged and cannot be withheld
11        under any of these claimed
12        privileged.
13             SPECIAL MASTER SHERWOOD: Sorry
14        to be so dense about that.  I heard
15        the words that you gave me.  I tried
16        to understand them and I am not
17        understanding them.
18             I am not understanding because
19        if -- if they did the search, which
20        requires that documents that had a
21        September 1, 2018 or later date gets
22        caught, if it's part of an e-mail
23        chain, that is -- that shows
24        documents before September 1, 2018,
25        that still would be caught in the
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        search, that's why I don't
3        understand.
4             MS. EISENBERG:  That is not
5        what I am saying, Your Honor.
6             My point is that I don't think
7        that they actually started having
8        these communications on September 1,
9        2018.
10             I understand that --
11             SPECIAL MASTER SHERWOOD: I
12        heard that.
13             MS. EISENBERG:  I am entitled
14        to know --
15             SPECIAL MASTER SHERWOOD: Okay.
16        I heard that.
17             What Sherwood is saying is that
18        there are documents that have
19        post-September 1, 2018 start dates
20        but it may well include an e-mail
21        chain that goes before that date.
22             You just finished telling me
23        that you don't have any -- any
24        quarrels with the search being made
25        as of September 1, 2018, that's why I
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        am not understanding what you're
3        trying to tell me.
4             MS. EISENBERG:  Yes.
5             SPECIAL MASTER SHERWOOD: That's
6        the problem.
7             MS. EISENBERG:  There are two
8        different issues:  First, what is the
9        search parameter, starting on
10        September 1st --
11             SPECIAL MASTER SHERWOOD: You
12        don't have any problems with that;
13        right?
14             MS. EISENBERG:  Sorry.
15             SPECIAL MASTER SHERWOOD: And
16        you don't have any problems with
17        that; right?
18             MS. EISENBERG:  Right.
19             Because I assume that Ms.
20        Connell, in good faith, used that
21        date as the right date.
22             SPECIAL MASTER SHERWOOD: That
23        is not an issue here.
24             MS. EISENBERG:  Right.
25             And then, if you do a
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        traditional privileged log, you're
3        supposed to say: Who sent an e-mail
4        to whom?  What was generally about
5        what is privileged and the date;
6        right?
7             SPECIAL MASTER SHERWOOD: Yes.
8             MS. EISENBERG:  Okay. So, here,
9        they gave us a categorical privileged
10        log and they didn't give us the dates
11        for the individual documents.
12             SPECIAL MASTER SHERWOOD: That
13        is typical, in category, in responses
14        to ESI requests.
15             MS. EISENBERG:  Okay.
16             SPECIAL MASTER SHERWOOD: When
17        you're asking for a category,
18        category X, could have 1,000
19        documents within that folder.
20             So, what do you want? Do you
21        want 1,000 pages?
22             MS. EISENBERG:  If you look at
23        their privileged log, if you look at
24        the second column, called "date
25        range," the date range is the same
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        for each of the categories and it
3        starts on September 1, 2018 and that,
4        effectively --
5             SPECIAL MASTER SHERWOOD: That's
6        a good thing.
7             Why is that a good thing?
8             Because it says everything was
9        in the folder comes within the date
10        range of September 1, 2018 and August
11        30, 2021, whatever that date is;
12        okay?
13             And there maybe 1,000
14        documents.
15             MS. EISENBERG:  Right.
16             But that's --
17             SPECIAL MASTER SHERWOOD: I
18        don't understand what -- what you're
19        trying to tell me, with respect to,
20        you know, that response to your, you
21        know, to your Discovery requests,
22        where the response is a categorical
23        one.
24             You're not going to get -- it's
25        a good thing that in each and every
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        one, as a date range, September one 1
3        August 31. Because if, for some of
4        them, they say "no, not September 1,
5        2018 but January 31, 2019," that
6        makes the situation worse for you,
7        not better.
8             MS. EISENBERG:  Well, Your
9        Honor, I want the truth.
10             I want to know when they
11        started the communications and their
12        privileged log doesn't reveal that
13        information because they chose a --
14        they -- they put in the date that
15        they used for searches and not the
16        real date and they must disclose the
17        real start date.
18             SPECIAL MASTER SHERWOOD: All
19        right.
20             Thank you.
21             I will reject that -- that
22        claim, for the reasons that I have
23        been saying, explaining to you.
24             The real dates are in the
25        document within the category.
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2             MS. EISENBERG:  Every town.
3             SPECIAL MASTER SHERWOOD: What
4        about every town?
5             MS. EISENBERG:  So --
6             SPECIAL MASTER SHERWOOD: Just
7        remember -- just remember that Judge
8        -- again, I am keeping in mind what
9        has been disclosed and what remains
10        the same.
11             MS. EISENBERG:  The Judge never
12        dismissed the defenses.
13             The defenses were just
14        reasserted, no one moved to dismiss
15        them and the analysis is very
16        different from the counterclaims.
17             But the point is that every
18        town is conspicuously missing from
19        the privileged log.  It's not
20        mentioned.
21             Yet, we know that they had this
22        one-hour meeting that was
23        prescheduled and likely,
24        communications afterwards.
25             And this privileged log is
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        woefully deficient because it doesn't
3        indicate, or reflect, any
4        communication with every town, which
5        is impossible.
6             SPECIAL MASTER SHERWOOD: What
7        they are saying is that every town is
8        not a witness.
9             MS. EISENBERG:  Well, it
10        doesn't matter, Your Honor.
11             We are entitled to any and all
12        communications that they had with --
13             SPECIAL MASTER SHERWOOD: None?
14        Really?
15             MS. EISENBERG:  During the
16        investigation.
17             SPECIAL MASTER SHERWOOD: Cite
18        me a case that says that.
19             And you don't have to give it
20        to me right now but give me some
21        cases where it says where a
22        government agency has conducted an
23        investigation, you're entitled to
24        Discovery of every -- every
25        individual and every entity that they
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        have communicated with, in connection
3        with their investigation.
4             MS. EISENBERG:  I will look for
5        that case but even if --
6             SPECIAL MASTER SHERWOOD: Find
7        me a case.
8             Because it certainly doesn't
9        appear -- appear in your letter.
10             MS. EISENBERG:  And the other
11        point is that -- it's not any one,
12        it's every town, which was specific
13        in --
14             SPECIAL MASTER SHERWOOD: Same
15        point.  Same point.
16             Show me a case.
17             MS. EISENBERG:  -- before the
18        NRA.
19             SPECIAL MASTER SHERWOOD: Show
20        me the case.
21             All you have to do is just, you
22        know, show me a case.
23             MS. EISENBERG:  Okay. Will do.
24             Thank you.
25             SPECIAL MASTER SHERWOOD: All
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        right.
3             What else is there to discuss,
4        with respect to the NRA's letter?
5             Anything else?
6             MS. EISENBERG:  Well, I think
7        that to the extent that they continue
8        to have communications with witnesses
9        or other agencies, I think they
10        should have to update their log, I
11        think --
12             SPECIAL MASTER SHERWOOD: I
13        think we said that updating is
14        required on both sides.
15             MS. CONNELL:  Your Honor, we
16        did object to generally updating
17        everything after the commencement of
18        litigation from our side.
19             We didn't require updating
20        everything from the NRA, only
21        documents relevant to liability,
22        asking counsel to log in every
23        document to anybody is unduly
24        burdensome and not generally required
25        under the case law and the NRA hasn't
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        shown a case showing otherwise.
3             And we object to that.
4             SPECIAL MASTER SHERWOOD: And
5        that's a very -- I understand the
6        argument and I recognize that.
7             But to the extent that there is
8        new information that you received
9        from a witness --
10             MS. CONNELL:  Yeah.
11             SPECIAL MASTER SHERWOOD: --
12        that seems credible --
13             MS. CONNELL:  Absolutely.
14             I'm sorry.  I misunderstood
15        you.
16             Certainly, we have been
17        updating and and producing everything
18        that we get from witnesses, subpoena
19        recipients, other parties,
20        absolutely.
21             SPECIAL MASTER SHERWOOD: That's
22        all.
23             MS. CONNELL:  That's it.
24             SPECIAL MASTER SHERWOOD: Okay.
25             Let's see:  Number 3 is
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        Aronson.  And that's -- that's fee.
3             So, Ms. Eisenberg, tell me
4        about this.
5             MS. EISENBERG:  Certainly, Your
6        Honor.
7             Under the CPLR and under the
8        Commercial Division Rule, it's very
9        clear that where a party subpoenas
10        records from a non-party --
11             SPECIAL MASTER SHERWOOD: Let me
12        cut you off. Let me cut you off.
13             There's no question that they
14        are under an obligation to reimburse
15        Aronson for the reasonable costs of
16        their production.
17             So, you are about to tell me
18        that, I know that.
19             So, the argument here has to do
20        with how much?  They say that they
21        are not obligated to reimburse
22        Aronson for work done, in order to
23        protect the NRA's privilege.
24             And they also have arguments
25        about, you know, just how much you're
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        seeking.
3             There's one document in your --
4        in the materials that I think was
5        provided from February of 2021.  I
6        think it is, that shows that Aronson
7        billed you for $125,475,50 and that
8        goes through sometime in February of
9        '21.
10             You now say they're obligated
11        -- the -- the fee that they are
12        seeking is a round number of
13        $325,000.00.
14             So, you haven't carried your
15        burden of showing that you are
16        entitled to that number because you
17        haven't presented any information
18        that one would -- would be required
19        in any communication for this round
20        number of $325,000.00.
21             And that is before we get to
22        the question of whether you're
23        obligated -- whether the AG can be
24        obligated to reimburse Aronson for
25        fees done in connection with the AG's
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        search.
3             And one last thing:  It is true
4        that the Commercial Division Rules,
5        Index A, relates to ESI, does
6        recognize that there may be
7        circumstances where you're entitled
8        to privilege claims done by the third
9        -- third parties.
10             I haven't seen any cases that
11        says that's true or non-ESI searches.
12             So, I have laid that out for
13        you.
14             MS. EISENBERG:  Okay.
15             SPECIAL MASTER SHERWOOD: And I
16        am all ears.
17             MS. EISENBERG:  Right.
18             So, all of it was ESI, or, at
19        least, predominantly ESI, or to the
20        extent they had any hard paper, hard
21        copy paper was promptly scanned and
22        reviewed as ESI.
23             It's very clear that Aronson
24        works electronically and they had
25        these work papers and Excels, where
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        they share through some kind of a
3        shared platform and I am confident
4        that the majority of it is ESI and
5        therefore, within the ambit of the
6        rule.
7             Second --
8             SPECIAL MASTER SHERWOOD: Who is
9        obligated to make the distinction?
10             Who has the burden?
11             You -- Aronson has the burden
12        or the AG has the burden?
13             MS. EISENBERG:  Your Honor,
14        that is not, fairly, in dispute,
15        that's not an issue that they ever
16        raised, that it's not ESI.
17             It's very clear most of it is
18        ESI but if I need --
19             SPECIAL MASTER SHERWOOD: You
20        haven't answered my question.
21             MS. EISENBERG:  Well, I think
22        that --
23             SPECIAL MASTER SHERWOOD: Whose
24        burden is it is my question.
25             MS. EISENBERG:  I think the
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        burden would be on them because under
3        the rule, they are presumptively
4        required to pay for ESI, they know
5        it's ESI and if they want to prove
6        the burden.
7             SPECIAL MASTER SHERWOOD: I
8        respectfully disagree. I respectfully
9        disagree.
10             The entity, or person, who is
11        seeking attorneys' fees has the
12        burden, the obligation, to show that
13        they are seeking, you know, their
14        request of fees is reasonable, which
15        includes showing that the amount of
16        time and effort made is reasonable
17        and also showing that the hourly rate
18        is reasonable.
19             Those are the elements of a
20        post dock.
21             I don't know of a single case
22        that puts the burden on an entity
23        other than an entity that is seeking
24        the reimbursement.
25             MS. EISENBERG:  That's a
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        different issue.
3             ESI versus --
4             SPECIAL MASTER SHERWOOD: No.
5        No.  No.
6             That's across the board.
7             ESI and non-ESI.
8             No.  That is -- you know, that
9        is a well-established point.
10             MS. EISENBERG:  Your Honor, but
11        the NYAG knows most of it is ESI and
12        they haven't raised the issue.
13             And if it's necessary for us to
14        submit an affidavit to the effect
15        that most of it is ESI, we would be
16        happy to procure this is.
17             SPECIAL MASTER SHERWOOD: Ms.
18        Eisenberg, this is your motion, you
19        have the obligation to make out the
20        prima facie case.
21             This is nothing new.
22             MS. EISENBERG:  Your Honor,
23        with regard to the amount, I am an
24        Officer of the Court and I
25        represented to you that the amounts
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        that the NRA has reimbursed Aronson
3        to date is excess of $300,000.00.
4             Again, if it is necessary to
5        submit the invoices for that amount,
6        we are happy to do.
7             But the amount that the NRA has
8        reimbursed Aronson has never been in
9        dispute.
10             What the NYAG has disputed is
11        its obligation to pay in the first
12        place and that is the issue that
13        we've brought to Your Honor.
14             SPECIAL MASTER SHERWOOD: Okay.
15             Ms. Connell?
16             MS. CONNELL: Your Honor, we
17        actually have said specifically that
18        we acknowledge responsibility to pay
19        for costs reasonably incurred, in
20        complying with the subpoena by a
21        third-party.
22             That's not the question.
23             But what is reasonable?
24             And that is on the burden.  The
25        burden is on the person that is
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        seeking repayment and --
3             SPECIAL MASTER SHERWOOD: That's
4        what I just said.
5             MS. CONNELL:  Right.
6             We have not seen documents or
7        evidence to support what amount we
8        could determine is reasonable here.
9             And in addition, Your Honor,
10        it's important to note, even under
11        Appendix A, to the Commercial
12        Division Rules, where a third-party
13        is expending money to protect  a
14        party's privilege, that cost is borne
15        by the party.
16             We have outlined the NRA's
17        conduct here, with regard to
18        asserting its privilege.  It actually
19        took from, I think, all August of
20        2021 to even now, we are getting
21        Aronson documents.
22             So, we have had motion practice
23        twice about this and we have been
24        engaged in this  long, protracted,
25        very costly and unnecessary,
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        cumbersome practice that the NRA
3        chose to engage in, to redact and
4        identify privileged documents.
5             That's on the NRA.
6             What we had asked for, and what
7        we raised, is that -- that the --
8        that we identify what is a reasonable
9        amount.
10             Same, we have paid -- we have
11        paid Aronson $325,000.00 does not
12        allow us to assess what a reasonable
13        amount is.
14             We know that the Appendix also
15        states --
16             SPECIAL MASTER SHERWOOD: What
17        Ms. Eisenberg needs to do, what NRA
18        needs to do, in its application is
19        what you do in all of these cases,
20        which is:  You provide documentary
21        evidence of invoices that gives
22        detail, that is standard stuff, that
23        lawyers and Accountants provide when
24        they bill their clients.
25             And we need to know what the
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        hourly rates are and who did what
3        when.
4             That -- that's the standard
5        stuff, that's what is required.
6             And I am telling this to you
7        but I am hoping that -- and I know
8        that -- Ms. Eisenberg is listening
9        because that's what she is going to
10        have to do.
11             As she said, she is an Officer
12        of the Court and we say and it's
13        interesting it's over $300,000.00,
14        the request was for $325,000.00.
15        Never once has the NRA presented
16        evidence that it paid $325,000.00 for
17        -- to Aronson, in connection with
18        this production.
19             So, the request is sufficient
20        in -- in that respect. And we get to
21        the next level, which has to do with
22        what is reimbursable and what's not.
23             Now, there is -- and you
24        presented a fair amount of case law
25        that says that you are not entitled
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        to be reimbursed for doing somebody
3        else's work.
4             And it is not the case.
5             I haven't seen any cases that
6        would go the other way.
7             But that's not to say that the
8        NRA is not entitled to seek
9        reimbursement for the fees that they
10        paid to Aronson, in connection with
11        Aronson's work, in connection with
12        their obligation to the NRA to keep
13        its documents confidential.
14             It would not surprise me if
15        there was, in the Retainer Agreement
16        between Aronson and the NRA, that
17        there's a Confidentiality Provision
18        and to the extent that the -- that
19        Aronson did a privileged search, with
20        respect to ESI, I think that's fair
21        grounds for argument, with respect to
22        it.
23             And so, there you are.
24             Now, why am I spending all of
25        this time explaining what I think the
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        law is?
3             Because I don't think we should
4        be spend a whole lot of time fighting
5        over this. I have outlined to you
6        some of my sense of what the law is
7        and how it should be approached.
8             And what I would urge both
9        sides to do is sit down and figure
10        out what is the reasonable amount of
11        fees to which the NRA is entitled to
12        be reimbursed, having fronted the
13        money that it gave legitimately to
14        Aronson.
15             And before you, Ms. Eisenberg,
16        go to the trouble of presenting -- of
17        preparing the level of details that I
18        would require, or I should be making
19        a decision, that two sides will come
20        up with some kind of an accounting,
21        then, if you can't, you will do what
22        you have to do and I will do what I
23        have to do; okay?
24             MS. EISENBERG:  Thank you.
25             SPECIAL MASTER SHERWOOD: I
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1 ORAL ARGUMENT BEFORE SPECIAL MASTER SHERWOOD
2        think we are at the end.
3             Is there anything else that we
4        have to deal with?
5             MS. CONNELL: No.
6             MS. EISENBERG:  Thank you very
7        much, Your Honor.
8             SPECIAL MASTER SHERWOOD: So,
9        let us conclude and obviously, I will
10        give you a -- I will give you a
11        decision.
12             MS. EISENBERG:  Thank you.
13             MASTER SHERWOOD: I would like
14        to get a transcript in a condensed
15        version and it needs to have an
16        index.
17             (Whereupon, at 12:12 P.M., the
18        oral argument was concluded.)
19
20            °        °       °        °
21
22
23
24
25
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1
2             C E R T I F I C A T E
3
4  STATE OF NEW YORK      )

                        :  SS.:
5  COUNTY OF NEW YORK     )
6
7        I, KARYN CHIUSANO, a Notary Public
8  for and within the State of New York, do
9  hereby certify:
10        That the witness whose examination is
11  hereinbefore set forth was duly sworn and
12  that such examination is a true record of
13  the testimony given by that witness.
14        I further certify that I am not
15  related to any of the parties to this
16  action by blood or by marriage and that I
17  am in no way interested in the outcome of
18  this matter.
19        IN WITNESS WHEREOF, I have hereunto
20  set my hand this 21st day of November,
21  2022.
22
23

  <%18034,Signature%>
24

    KARYN CHIUSANO
25
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EXHIBIT 9  
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

------------------------------------------------------------------ x Index No. 451625/2020

PEOPLE OF THE STATE OF NEW :

YORK, BY LETITIA JAMES, Hon. Joel M. Cohen

ATTORNEY GENERAL OF THE STATE :

OF NEW YORK
: DECISION

Plaintiff,

:

V.

:

THE NATIONAL RIFLE ASSOCIATION
et al., :

Defendants. :
__---------------------------------------------------------------- x

This decision supplements three prior decisions of this Special Master arising from

separate letter motions filed by the OAG and the NRA, dated October 20, 2022 and a request by

email for relief by the OAG dated November 22, 2022. Several of the issues raised in the

October 20, 2022 letters were resolved, at least partially, by agreement of the parties. These

include the NRA's offers to provide 1) raw data underlying the determination of excess benefits

repaid by Mr. La Pierre; 2) three additional hours of depositions of the NRA's independent

auditors, Aronson LLP; 3) production of non-privileged documents relating to recent contract

negotiations between the NRA and certain outside vendors; and 4) certain Board Reports and

other items listed on page 13 of the OAG October 20, 2022 letter.

The NRA also filed a letter motion for reimbursement of attorney fees it paid to non-

party Aronson LLP for services relating to its response to an OAG subpoena. The motion was

denied without prejudice to renew upon presentation of proper proof.
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L OAG Motion to Compel

The OAG seeks to compel several categories of documents the NRA is withholding on

the basis of various recognized privileges. In response, the NRA concedes it will comply with

certain of the requests but resists producing others, including production of documents

concerning the NRA's "course
correction"

and "360 degree
review"

initiatives, on grounds of

attorney client privilege and attorney work product privilege. The OAG insists the NRA must

provide disclosure because, having placed reliance on reviews, analyses, or advice of legal

consultants and counsel at issue in the litigation, the NRA has waived any claim of privilege (see

Connell Letter dated November 20, 2022 at 2 ["OAG Letter"]). The NRA responds that the

privileges are not waived because it is not asserting an "advice of
counsel"

defense (see

Eisenberg Letter dated November 4, 2022 at 1) ("NRA Reply"). It acknowledges that it is

invoking a "good
faith"

defense, but that such defense does not break the privilege (see id. citing

McGowan v. JP Morgan Chemical Bank, NA, 2020 U.S. Dist. LEXIS 73051, 2020 WL 1974109

[SDNY April 24, 2020]).

Under CPLR 4503, a party seeking to invoke the attorney client privilege must show

that the materials in question reflect communications between the attorney or his or her agents

and the client or its agents, that the communications were made and kept in confidence, and that

they were made principally to assist in obtaining or providing legal advice or services for the

client (see People v. Mitchell, 58 NY2d 368, 373 [1983] ; see also Spectrum Sys. Int'l Corp. v.

Chem Bank, 78 NY2d 371, 378-380 [1991]. The privilege protects communications, not

underlying facts, and must be legal in character, see ld. at 377. Because the privilege conflicts

with New York's policy favoring liberal disclosure, it "must be narrowly
construed"

Ambac

Assurance Assur. Corp. v. Countrywide Home Loans, Inc., 27 NY3d 616, 624 (2016). The

2
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privilege may be waived. Waiver occurs when a privileged communication is revealed to a third

party, or where "a party affirmatively places the subject matter of its own privileged

communication at issue in litigation, so that invasion of the privilege is required to determine the

validity of the claim or defense of the party asserting the privilege, and application of the

privilege would deprive the adversary of vital
information,"

Deutsche Bank Trust Co. of

Americas v. Tri-Links Inv. Trust, 43 AD3d 56, 63
(1st Dept 2007). The privilege is also waived

by placing the subject matter of counsel's advice in issue and by selective disclosure of such

advice (see Orco Bank, N.V v. Proteinas Del Pacifico, S.A., 179 AD2d 390
[1st

Dept 1991]; see

also Banach v. The Dedalus Foundation, Inc., 132 AD 3d 543 [1st Dept 2015] privilege waived

by using portions of board minutes at deposition and by placing contents at issue). Selective

disclosure of privileged information waives the privilege because "a party may not rely on the

protection of the privilege regarding damaging communications while disclosing other self-

serving
communications."

Village Bd. of Vill. ofPleasantville v. Rattner, 130 AD2d 654, 655

(2d Dept 1987).

As the United States Magistrate Judge applying New York law summarized in

McGowan, 2020 WL 1974109 at *7;

"The proponent of the privilege has the burden of establishing that

the information was a communication between client and counsel,

that it was intended to be and was kept confidential, and [that] it

was made in order to assist in obtaining or providing legal advice

or services to the
client."

Charter One Bank, F.S.B. v. Midtown

Rochester, LLC., 191 Misc. 2d 154, 166, 738 N.Y.S.2d 179 (Sup.

Ct. 2002) (citation omitted); accord People v. Mitchell, 58 N.Y.2d

368, 373, 448 N.E.2d 121, 461 N.Y.S.2d 267 (1983) (citing cases.

Such showings must be made through "competent
evidence"

such

as "affidavits, deposition testimony or other admissible
evidence."

Parneros v. Barnes & Noble, Inc., 332 F.R.D. 482, 491 (S.D.N.Y.

2019); accord Bowne of N.Y. City, Inc. v. AmBase Corp., 150

F.R.D. 465, 472 (S.D.N.Y. 1993). The burden cannot be met by

3
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"mere conclusory or ipse dixit
assertions"

in unsworn motion

papers authored by attorneys. See Von Bulow by Auersperg v. Von

Bulow, 811 F.2d 136, 146 (2d Cir. 1987) (quoting In re Bonanno,

344 F.2d 830, 833 (2d Cir. 1965)). It is also the burden of the

party asserting a privilege to establish that it has not been waived.

See John Blair Commc Is, Inc. v. Reliance Capital Grp., 182

A.D.2d 578, 579, 582 N.Y.S.2d 720 (13t Dept. 1992).

Having understood that the NRA is attempting to invoke a "good
faith"

defense based

in part on materials it seeks to protect under the attorney client privilege, the NRA was accorded

ample opportunity to establish that the materials being sought are privileged communications and

that the privilege has not been waived. However, the NRA has made no effort before me to

show by competent evidence that the communications at issue qualify as privileged

communications. Despite an absence of such evidence but recognizing that determining

immunity claims and reviewing them "are largely fact-specific
processes,"

Spectrum, 78 NY2d

at 381, the NRA was invited to present a representative sample of the communications at issue

for in camera review. The NRA selected a small unrepresentative sample (94 out of 629

documents being withheld (see NRA Reply) for review but elected to withdraw its assertion of

privilege as to 53 of them. Of the remaining 44, approximately 17 appear to be duplicates. The

remaining, approximately 24 separate documents, were found to meet the requirements of CPLR

4503(a).

Most of the documents submitted are from the categories of documents listed on pages

11-12 of the OAG Letter (see Eisenberg email to Sherwood dated November 15, 2022). As

represented by the NRA, these are communications involving NRA third-party vendors (see id ).

There are eight email chains that the NRA states "related to the NRA's efforts to ensure its

compliance with its governance
controls"

(id.). Notably, the documents submitted do not

reference matters on which the OAG has focused much of its time and attention, e.g., whistle
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blower complaints, investigation of alleged misconduct within the NRA, related party

transactions and investigations and corrective action involving officers or directors of the NRA.

Because the NRA has largely failed to meet its burden of demonstrating the

communications at issue are protected by either the attorney client privilege or the attorney work

product doctrine and less than a third of the documents selected for review were found to be

protected, I find that the documents requested are presumptively discoverable and shall be

produced unless the NRA makes the necessary
showing.1

Any communication or document the

NRA wishes to protect as privileged shall be submitted along with evidence sufficient to meet

the burden, described at pages 3-4, above.

I decline to order the remedy requested by the OAG, specifically disclosure of

identified categories of documents without allowing the NRA a further opportunity to establish

immunity of specifically identified communications and documents. The request for an order

directing production of a corporate representative capable of testifying regarding the NRA's

reliance on outside advisors is denied without prejudice to renew following completion of all

document production.

Whether the NRA has waived the attorney client privilege by placing the advice of

counsel "at
issue"

in the litigation remains to be determined. The NRA states that it "has never

I The NRA also listed the attorney work product privilege as a ground for assertion of privilege

but it does not argue specifically that the privilege applies as to the documents the OAG seeks.

In any event, the NRA has not established entitlement to the protection see McGowan, 2020

US Dist LEXIS 73051 *8-9. "The party asserting work product protection must demonstrate

that the material at issue (1) [is] a document or a tangible thing, (2) that was prepared in

anticipation of litigation, and (3) was prepared by or for a party, or by his
representative."

[Internal quotation marks and citations omitted].

5
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asserted an 'advice of
counsel'

defense in this matter and has no intention of doing
so" (NRA

Reply at 1) but states that it "maintains a good faith
defense"

(id. at 2). The NRA does not

explain the distinction it is attempting to assert, or how the good faith defense applies without

waiver in each instance.

The OAG argues that "the NRA's corporate representative testified that the Brewer

firm and attorney Don Lam investigated and determined the amounts of certain excess benefits

owed by Wayne La Pierre as part of the course correction, but the corporate representative could

not answer what investigations are still ongoing as such an answer would reveal privileged

information and counsel stated the NRA's position that 'the entire review is
privileged." OAG

Letter at 4. The NRA does not dispute the OAG's statement of these facts. It explains that "the

NRA indeed undertook a course correction beginning in 2018 [but that] it has been clear that the

NRA itself, particularly its treasurer, Craig Spray and then Sonya Rowling, spearheaded this

effort - not its counsel. (NRA Reply at 6.)

Quoting from Deutsche Bank, 43 AD3d at 64, the NRA points out, "'that a privileged

communication contains information relevant to issues the parties are litigating does not, without

more, place the contents of the privileged communication itself 'at
issue'

in the lawsuit; if that

were the case, a privilege would have little effect. Rather, 'at
issue'

waiver occurs when the

party has asserted a claim or defense that he intends to prove by use of the privileged
materials."

(internal quotation marks omitted).] Citing Vill. Bd. of Vill. of Pleasantville v. Rattner, 130

A.D.2d at 655, the NRA adds ("[w]here a party asserts as an affirmative defense the reliance

upon the advice of counsel, it 'waives the attorney-client privilege with respect to all

communications to or from counsel concerning the transactions for which counsel's advice was

sought'").

6
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In the Deutsche Bank case cited by the NRA, where plaintiff was seeking damages for

breach of an indemnity contract, the Appellate Division, First Department stated that "[a]t issue

waiver of privilege occurs where a party affirmatively places the subject matter of its own

privileged communication at issue in litigation, so that invasion of the privilege is required to

determine the validity of a claim or defense of the party asserting the privilege, and application

of the privilege would deprive the adversary of vital
information"

id at 64. The court explained

the privileged information received by plaintiff in the underlying litigation was not premised on

its contractual claims for indemnity in the instant litigation. Nor had plaintiff made any
self-

serving selective disclosure of any protected material.

This is not a situation where the communication sought to be protected merely informs

a decision made by a party to the litigation. Instead the NRA seeks to cloak essentially all of its

"course
correction"

and
"360° review"

initiatives as privileged merely because the NRA included

attorneys in those efforts, save for those selected portions it chooses to disclose to the OAG as

proof of the
"reasonableness"

of, for example, the amount of excess benefits it requested Mr. La

Pierre to repay, the adequacy of its review of whistleblower complaints, the sufficiency of its

investigations of alleged NRA employee misconduct or, more generally, its "good
faith."

Where the NRA establishes by competent evidence that a particular communication or

document it wishes to use it in connection with a "good faith
defense"

or otherwise is privileged,

it shall identify the item and submit it for in camera review along with a brief explanation of why

such use does not break the privilege.

The NRA shall advise by 9:00 a.m. on December 5, 2022 whether it intends to present

proof in support of its privilege or good faith claim. If it determines it wishes to do so, it shall

7
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also indicate how much of an extension beyond December 13 being requested by the OAG it

wishes to seek from Justice Cohen.

II. NRA Motion to Compel

The NRA seeks an order compelling the OAG to provide additional information referenced in its

privilege log or, in the alternative, to produce documents claimed to be privileged for in camera

review.

The documents that were withheld from production are listed categorically on the

OAG's privilege log and included documents relating to:

1. The OAG's communications with witnesses and their counsel;

2. the OAG's communications with other law enforcement agencies;

3. OAG's communications with consultants;

4. draft and final OAG interview memoranda; and

5. the OAG's communications with informants.

The OAG states that the NRA does not dispute that documents in categories 4

(interview memoranda) and its confidential communications with consultants, complainants and

confidential informants were properly withheld as privileged. It adds that the remaining

withheld documents relate solely to how the OAG conducted its investigation and have no

relevance to any remaining issues in the litigation. The OAG also notes that Justice Cohen

dismissed the NRA's counterclaims because the NRA's allegations "do not support any viable

legal claims that the Attorney General's investigation was unconstitutionally retaliatory or

selective"
or deprived the NRA of any constitutional rights (see OAG Reply at 2).

8
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A. Public Interest, Law Enforcement and Public Interest Privilege

The NRA challenges the OAG's assertion of the public interest, law enforcement and

common interest privilege. As to the first, there is no showing of the existence of extremely

sensitive material which, if disclosed, might result in harm. As to the second privilege, the OAG

has not identified any law enforcement interest that would be harmed by disclosure. Moreover,

any such interest could be satisfied by redaction of the portions in need of protection. These two

asserted privileges relate to all five categories of documents contained in the OAG's privilege

log.

Regarding the third asserted privilege, it is limited to communications among law

enforcement agencies in the context of pending or reasonably anticipated litigation. No such

litigation has been shown here (see Ambac, 27 NY3d at 627). In any event, the OAG has

abandoned this defense (see OAG Reply at n.3.)

The OAG argues that the Special Master has already held and the Court has affirmed

that the OAG properly asserted the public interest and law enforcement privileges. In that ruling,

I rejected efforts by the NRA to take depositions of OAG employees. It did not address demands

for document production.

The OAG has not shown that any document in Category 1 (communications with

witnesses and their counsel) implicates any interest requiring protection against harm.

Documents in Category 1 shall be produced.

Similarly, the OAG has failed to show that confidentiality is necessary as to documents

in Category 2 (communication with other law enforcement agencies) or to protect a pending

investigation.
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As noted above, the NRA does not dispute that documents in Category 3 (OAG

communications with consultants), Category 4 (drafts in final OAG interview memoranda) and

Category 5 (OAG's communications with informants) are all properly withheld as privileged.

B. Defense of Unconstitutional Retaliation

The NRA argues that despite dismissal of the counterclaims these the constitutional

arguments it has raised remain viable because the NRA's affirmative defenses have not been

dismissed. The assertion is rejected because the same analysis that resulted in dismissal of the

counterclaims would require rejection of the affirmative defenses.

C. Adequacy of ESI

The NRA also seeks an expansion of the "timeframe for documents withheld in each

category but it does not contend that the OAG failed to apply a timeframe the NRA demanded

previously or that the search parameters used failed to meet any specific parameter previously

demanded. This request is rejected.

D. Everytown

The NRA also seeks production of communications with Everytown, a gun control

advocacy organization. Efforts to subpoena Everytown became moot after the court dismissed

the NRA's counterclaims. The fact that the court has not yet dismissed the affirmative defenses

that are based on the previously rejected legal theories, does not render those defenses any more

viable than the counterclaims. This request is denied.

III. Extension of Note of Issue and Other Deadlines

Consideration of the OAG's request for a recommendation to Justice Cohen for a short

extension of the Note of Issue date to December 13, 2022 shall be deferred until December 5,

10
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2022 in order to give the NRA an opportunity to respond regarding the matters referenced on

page 7, surpa.

Dated: New York, New York

November 29, 2022

Hon. O. Peter Sherwood (Ret.)
Special Master

1 1
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EXHIBIT 10 
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Mot. Seq. Nos. 28, 29 & 30 

1 

 

SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK  

 

PEOPLE OF THE STATE OF NEW YORK, BY 

LETITIA JAMES, ATTORNEY GENERAL OF 

THE STATE OF NEW YORK, 

 

   

 Plaintiff, 

 

v. 

 

THE NATIONAL RIFLE ASSOCIATION OF 

AMERICA, INC., WAYNE LAPIERRE, 

WILSON PHILLIPS, JOHN FRAZER, and 

JOSHUA POWELL, 

   

 Defendants. 

 

 

 

 

Index No. 451625/2020 

 

AFFIRMATION OF  

MONICA CONNELL  

 

 

Monica Connell, an attorney duly admitted to practice before the Courts of this State, 

hereby affirms the following under the penalty of perjury pursuant to CPLR § 2106: 

1. I am an Assistant Attorney General and Senior Counsel in the Enforcement 

Section of the Charities Bureau of the Office of the New York State Attorney General (“OAG” 

or “Attorney General”) and am fully familiar with the facts stated herein based upon my personal 

knowledge and my own and my colleagues’ review of records maintained by this Office.   

2. I submit this affirmation in support of the letter of today’s date which makes a 

further submission, pursuant to Your Honor’s November 29, 2022 Decision (“Decision” or 

“Dec.”) and subsequent November 29, 2022 email granting Plaintiff’s request to make a further 

submission, as well as discussion had on the record at the December 5, 2022 conference. 

3. Plaintiff’s privilege log was originally produced on December 3, 2021 and was 

accompanied by a certification setting forth how it was generated, in compliance with 

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 992 RECEIVED NYSCEF: 12/20/2022



 

 

 

2 

 

 

Commercial Division Rule 11-b.  The OAG’s entire investigatory file, other than matters listed 

as privileged and included on that log have been produced to all parties in this action.   

4. The certification accompanying that privilege log described the materials set forth 

in Category 2 as follows: 

Category 2: Correspondence with law enforcement agencies. Production 

of these documents would result in the disclosure of law enforcement techniques 

and procedures. Furthermore, the OAG has a common interest with the D.C. 

Office of the Attorney General in connection with the investigation of the NRA 

and its affiliated entities. The OAG has shared work product and trial preparation 

materials with the D.C. Office of the Attorney General in connection with that 

common interest. Furthermore, these documents reflect communications with 

public officers in the performance of their duties, and the public interest requires 

that such communications should not be divulged. 

 

5. The documents included in Category 2 consist almost entirely of communications 

between the OAG and the Attorney General’s Office of the District of Columbia (“DCAG”). 

These communications include documents reflecting the thoughts, mental impressions, trial 

preparation and investigatory strategies of attorneys from these law enforcement agencies. Both 

the OAG and the DCAG intended for and believed these communications to be confidential and 

privileged.  

6. There are approximately 3 communications with another law enforcement agency.  

It is my understanding that the identity of the other agency and content of the communications 

were intended to be kept confidential by both the OAG and that agency. The documents include 

work product that was intended to be confidential and if necessary, Plaintiff is prepared to 

provide the communications with the confidential law enforcement agency to Your Honor for in 

camera review. 

7. The OAG and DCAG investigated the NRA and the NRA’s affiliates.  The OAG 

and DCAG conducted joint testimonial examinations of various NRA witnesses and both offices 
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had access to documents produced by the NRA and its affiliated entities. To ensure the 

confidentiality of the investigations and to enable the sharing of portions of attorney work 

product without jeopardizing confidentiality, the OAG and DCAG entered into a Common 

Interest Agreement.  A copy is attached hereto for in camera review as Exhibit A.  Each 

investigation led to the commencement of litigation.  The DCAG enforcement action against the 

NRA and one of its affiliates is ongoing in the Superior Court in the District of Columbia, Civil 

Division (the “DC Enforcement Action”). See District of Columbia v. NRA Foundation Inc., et 

al., Case No. 2020 CA 003454 B (D.C. Super. Ct. 2020). 

 

Dated: New York, New York  

 December 8, 2022 

 

             

       /s Monica Connell 

                                                           __________________________________ 

       Monica Connell 
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EXHIBIT 11 
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  December 12, 2022 

 
 

VIA EMAIL 

Hon. O. Peter Sherwood 
Special Master for Discovery | 
360 Lexington Avenue 
New York, New York 10017 
psherwood@ganfershore.com 

 
Re: People of the State of New York, by Letitia James, Attorney General of the State 

of New York v. The National Rifle Association of America, Inc., et al.,  
Index No. 451625/2020 

Dear Judge Sherwood: 
 

The NRA respectfully submits this opposition to the NYAG's motion for reconsideration 
dated December 8, 2022.  For the reasons below, the Special Master should deny the motion as 
procedurally improper and lacking merit. 

I. 
PROCEDURAL BACKGROUND 

In early 2021, the NRA served its first request for production of documents on the NYAG 
in this action.  (Exhibit A.)  In doing so, the NRA sought all communications concerning the 
NYAG's investigation of the NRA.  Id.  The NYAG objected to the request on the grounds that it 
called for records protected by the attorney-client privilege and as attorney work product.  
(Exhibit B.) 

Later in 2021, the NRA served its second request for the production of documents on the 
NYAG.  (Exhibit C.)  The NRA's Request No. 13 called for any communications between the 
NYAG and the DCAG concerning the NRA.  Id.  The NYAG did not produce any documents in 
response to this request.  Instead, she objected to it on privilege and other grounds.  (Exhibit D.) 

In December 2021, the NYAG served her categorical privilege log along with a 
Commercial Division Rule 11(b) certification.  (Exhibit O.1)  The NYAG stated that she 

 
1 The NYAG subsequently served an amended certification and privilege log in 

May 2022.  The amended certification and privilege log are attached as Exhibit P. 
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Hon. O. Peter Sherwood  
December 12, 2022 
Page 2 
 

 

withheld over 1,000 communications between her office and other law enforcement agencies, 
including the DCAG.  Id.  

On October 20, 2022, after repeated efforts to amicably resolve deficiencies in the 
NYAG's privilege log and productions failed, the NRA moved to compel the NYAG to produce 
records of her communications with other law enforcement agencies.  (Exhibit E.)  The NYAG 
opposed the request on November 4, 2022.  (Exhibit F.)  She argued that the Special Master 
should deny the NRA's request for an order compelling production.  Id.  Importantly, the NYAG 
did not ask the Special Master to review the documents she withheld in camera.  Id. 

On November 14, 2022, the Special Master held oral argument on the NRA's motion 
(Transcript attached as Exhibit G), and, on November 29, 2022, ruled that the NYAG failed to 
show “that confidentiality is necessary as to documents in Category 2 . . . or to protect a 
pending investigation” (Exhibit H). 

Instead of complying with the Special Master’s order or seeking review of the order 
pursuant to CPLR 3104(d)—as required by the stipulation concerning the Special Master for 
Discovery so-ordered by the Court (NYSCEF 579)—the NYAG asked for additional time to 
formulate her strategy (Exhibit I).  Then, on December 5, 2022, the NYAG informed the 
Special Master that she would make a further submission and/or an in camera submission to 
the Special Master.  (Exhibit J.) 

On December 8, 2022, the NYAG filed a motion for reconsideration of the Special 
Master’s ruling.  (Exhibit K.)  In her motion, the NYAG seeks reconsideration of the Special 
Master’s ruling dated November 29, 2022, on several meritless grounds.  For the reasons 
below, the motion should be denied. 

II. 
ARGUMENT  

A. The NYAG's motion for reconsideration is procedurally improper.  

The NYAG's motion for reconsideration is procedurally improper and should be denied 
on that basis.   

First, proceedings before the Special Master are governed by an order of the Court 
(NYSCEF 579), which provides that parties may submit discovery disputes to the Special 
Master, who will rule on each dispute in writing.  (NYSCEF 579 at Paragraph 7.)  The order 
further states that, in the event a party disagrees with the Special Master’s ruling, it shall seek 
review of such a ruling by the Court pursuant to CPLR 3104(d).  Id. at Paragraph 8. 
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Here, the parties did not agree—and the Court did not order—that the NYAG may seek 
reconsideration of the Special Master’s rulings.  See id.  The NYAG's only remedy is to seek 
relief from the Court. 

Furthermore, in her opposition to the NRA's motion, the NYAG asked the Special Master 
to deny the relief the NRA sought and did not offer to submit any documents for in camera 
review.  (Exhibit F.)  Only after the Special Master held that the NYAG failed to show “that 
confidentiality is necessary as to documents in Category 2” (Exhibit H), did the NYAG 
request that the Special Master conduct an in camera review of the documents (Exhibit K). 

B. Even if the Special Master were to reach the merits of the NYAG's motion for 
reconsideration, the Special Master should deny it. 

In support of her motion, the NYAG raises several arguments.  For the reasons above and 
below, each argument is not only procedurally improper but also lacks merit.   

1. The Special Master previously rejected the NYAG's argument that the 
documents the NRA seeks are irrelevant. 

The NYAG argues that the “documents are irrelevant to any remaining issue in this 
litigation and merely relate to communications between the OAG and the law enforcement 
agencies with which it cooperated.”  (Exhibit K.)  She asserts that they “do not contain any 
factual information relating to this case that is not privileged or that has not already been 
disclosed to Defendants.”   Id. 

The NYAG previously made this argument in opposing the Motion.  (Exhibit F.)  The 
Special Master acknowledged the relevance objection in his decision dated November 29, 2022, 
sub silentio overruled the objection, and reached the issue of privileges.  (Exhibit H at page 8 et 
seq.)  The NYAG does not identify any purported error in the Special Master’s ruling to warrant 
his re-visiting of the issue.   

2. That the DCAG commenced an action against the NRA is of no consequence 
here.  

The NYAG also attempts to avoid production of her communications with other law 
enforcement agencies about the NRA on the basis that “the Decision [dated November 29, 2022] 
was [allegedly] based on the incorrect premise that the . . . DCAG . . .  no longer has an ongoing 
enforcement matter with respect to the NRA.”  (Exhibit K.)  The NYAG asserts that because an 
enforcement matter is pending in the District of Columbia against the NRA, DCAG’s 
communications with the NYAG should be shielded from discovery.  This argument is flawed 
for several reasons. 
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First, the NYAG does not argue that the DCAG’s investigation against the NRA was ever 
covert.  Indeed, the NYAG asserts that DCAG sat in on the NYAG's meetings with witnesses 
during her investigation and served a subpoena on the NRA for documents.  (Exhibit K.)  The 
privileges the NYAG invokes exist to prevent interference with an ongoing investigation.  
Because the DCAG has completed her investigation—in fact proceeded to file a public lawsuit 
against the NRA and its affiliate based on the investigation—any possible basis for immunizing 
records from production cannot possibly continue to exist. 

In addition, the NYAG fails to mention that the NRA successfully moved to dismiss all 
claims against it in the DCAG action.  (Exhibit L at page 23.)  While the litigation continues 
against a separate corporation—the NRA Foundation, which is not a party here—the sole 
apparent reason the NRA is still a party in the DCAG's case is because in the event the DCAG 
prevails on certain of his claims against the NRA Foundation, relief he would seek includes 
constructive trust as against assets of the NRA.  (Exhibit L.2)  The NYAG does not explain how 
the existence of a pending lawsuit in the District of Columbia shields her communications with 
DCAG from production. 

3. The attorney work product and the trial preparation privileges do not shield 
the NYAG's communications with law enforcement agencies from 
production here. 

The NYAG also asks the Special Master to reverse his prior ruling dated 
November 29, 2022, on the ground that “materials in Category 2 are protected by privileges, 
including the work product doctrine and the trial preparation privilege, that the OAG asserted 
them in her privilege log, explained the basis for in prior correspondence to the NRA (see OAG 
April 27, 2022 ltr, attached to the NRA Oct. 20, 2022 ltr. as Ex. C) and which the NRA did not 
challenge.” (Exhibit K.) 

This argument fails for several reasons. 

 
2 See also Exhibit Q (DCAG's motion for leave to amend complaint) at page 7 (“The 

District is not expanding or altering the scope of this matter by its proposed amendments, but 
simply amending its initial complaint to conform to the Court's directive that the District's 
remedies are part of Counts I-III, not independent causes of action.”); see also Exhibit R (court 
order granting the DCAG’s motion to amend complaint) at page 2 (“In its Omnibus Order 
resolving Defendants NRA and Foundation's motions to dismiss the District's Complaint, this 
Court granted the NRA' s motion in part, dismissing Counts IV and V of the Complaint [the only 
two counts that named the NRA as defendant] on the basis that a constructive trust is not an 
independent cause of action. Instead, the Court held that a constructive trust is a remedy 
available to the District through Counts I-III of the Complaint [which are asserted against a 
different corporation, the NRA Foundation]. See Dec. 21, 2020.”). 
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First, the OAG does not assert that she explained her purported basis for the attorney 
work product or trial preparation privileges in her submission to the Special Master dated 
October 20, 2022.  Moreover, she does not dispute that such privileges may not attach and may 
be waived when communications are shared with third parties. (Exhibit K.)  

In her opposition dated November 4, 2022 (Exhibit F) and in her motion for 
reconsideration (Exhibit K), the NYAG offered no basis for the Special Master to conclude that 
such privileges attached or that waiver did not occur here.   

In any case, assuming similar privileges exist in the District of Columbia, the NYAG 
lacks standing to assert any attorney work product or trial preparation privileges over 
communications prepared by DCAG’s attorneys in contemplation of DCAG’s trial in a different 
action in a different jurisdiction.  

Moreover, the NYAG concedes that she exchanged numerous communications with 
DCAG before the NYAG and the DCAG entered in what the NYAG calls a “common interest 
agreement” in February of 2020.  (Exhibits M, S.)  The Motion for reconsideration and Ms. 
Connell’s affirmation do not contend that, before the written agreement, the parties had entered 
into an oral agreement.  (Exhibit K.)  Counsel for the NYAG made an assertion to this effect in 
an email message dated December 9, 2022 (Exhibit M), but, to date, has failed to respond to the 
NRA's email message inquiring about the date of the alleged oral agreement (Exhibit N).  

Finally, the motion for reconsideration and the accompanying affirmation fail to assert—
let alone show—that all or most of the communications in category 2 constitute NYAG's 
attorney work product or were prepared by the NYAG in preparation for trial and are therefore 
protected by CPLR 3103. 

4. The Special Master should disregard and reject as meritless all argument 
based on the alleged “common interest agreement” between the NYAG and 
the DCAG. 

The NYAG also argues that, “under a common interest agreement the OAG has with the 
DCAG [the “Agreement”], both law enforcement agencies intended to preserve the 
confidentiality of communications they exchanged about their respective investigations.”  
(Exhibit K.)  She claims that, on that ground, the Special Master should reverse his prior ruling.  
Id. 

Like her other arguments, this one fails for multiple reasons.  First, in opposing the 
Motion, the NYAG did not argue that the Motion should be denied because of the Agreement 
(Exhibit F).  Having failed to so much as mention the Agreement in the opposition, the NYAG is 
barred from bringing it up now (Exhibit K).  As the DCAG admits in his submission to the 
Special Master (and as addressed below), the Agreement is from February 2020, that is, more 
than two years before the NYAG opposed the NRA's motion.  The NYAG offers no excuse for 

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 993 RECEIVED NYSCEF: 12/20/2022



 
 
 
Hon. O. Peter Sherwood  
December 12, 2022 
Page 6 
 

 

failing to mention the Agreement in her opposition.  (Exhibits F, K.)  The Special Master must 
therefore disregard this argument as untimely. 

Second, the NRA served requests on the NYAG for (i) any communications, including 
agreements, concerning her investigation of the NRA; and (ii) any communications, including 
agreements, with the DCAG specifically concerning the NRA.  (Exhibits A and C 
(Request No. 13).)  The NYAG never produced the Agreement, nor disclosed its existence on a 
privilege log.  (Exhibits O, P.)  Although she failed to do so, she now seeks to rely on the 
Agreement in support of her motion for reconsideration.  This improper reliance on a record the 
NYAG previously failed to disclose is a separate reason why the Special Master should disregard 
the NYAG's arguments based on the Agreement. 

Third, the NYAG fails to explain how the existence of the Agreement alters the legal 
analysis concerning discoverability of her communications with the DCAG here.  Neither the 
motion for reconsideration nor the attached affirmation of M. Connell dated December 8, 2022 
(Exhibit K), provides any information about any obligations created in the Agreement and in fact 
provides no information of any kind about any of its provisions.  Nor does the motion for 
reconsideration cite any legal authority in support of the NYAG's arguments based on the 
Agreement.  Because the NYAG fails to prove any facts and to cite any law, she does not come 
close to meeting her burden. 

Fourth, the NYAG improperly submitted the Agreement to the Special Master for in 
camera review but did not provide a copy of the Agreement to the NRA.  Notably, she does not 
assert that the Agreement is privileged or otherwise non-discoverable.  (Exhibit K.)  To the 
extent the NYAG relies on the Agreement to prevent the production of her communications with 
the DCAG, the NRA has the right to review the Agreement to assess the merits of her argument.  
The Special Master should refuse to consider the Agreement because the NYAG failed to 
provide it to the NRA.  At a minimum, the Special Master should order the NYAG to produce 
the Agreement to the NRA and permit the NRA to supplement this submission as necessary. 

Fifth, according to the NYAG, the agreement was created in February 2020.  The NYAG 
does not assert that all of her communications with DCAG post-date the Agreement.  Although 
the NYAG asserted in an email message to the NRA's counsel that there had been a prior oral 
agreement between the NYAG and the DCAG, she failed to mention such oral Agreement in her 
opposition to  the NRA's motion and her motion for reconsideration (Exhibits F and K).  
Ms. Connell’s affirmation is similarly silent on the issue.  (Exhibit K.) In addition, when counsel 
for the NRA asked the OAG about the date of the oral agreement, the NYAG did not respond.  
(Exhibit N.) 

5. The Special Master should disregard the DCAG’s submission. 

In her motion for reconsideration, the NYAG informed the Special Master that the 
DCAG would seek permission to make a submission to the Special Master.  (Exhibit K.)  A few 

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 993 RECEIVED NYSCEF: 12/20/2022



 
 
 
Hon. O. Peter Sherwood  
December 12, 2022 
Page 7 
 

 

hours later, the DCAG made his submission without securing permission to do so.  (Exhibit S.) 
The DCAG’s submission contains no arguments that add to the NYAG's.   

The DCAG's arguments are meritless for the reasons discussed above.  In addition, the 
DCAG is not a party to the so-ordered stipulation concerning the Special Master for Discovery, 
where the parties in this action agreed that their discovery disputes may be resolved by the 
Special Master.  In fact, in his submission, the DCAG does not represent that, should the Special 
Master rule against the DCAG (as occurred on November 29, 2022), the ruling would be binding 
or preclusive as to the DCAG.   

In any case, the DCAG’s attempt to weigh in on this discovery dispute is untimely.  He 
offers no basis for his failure to seek relief when the parties briefed and the Special Master heard 
the NRA's motion. 

C. The NYAG's arguments concerning her communications with the unidentified 
agency are similarly procedurally improper and meritless. 

There are multiple additional reasons why the Special Master should refuse to grant the 
motion for reconsideration as it pertains to the NYAG's refusal to produce her communications 
with the second law enforcement agency. 

In her motion for reconsideration, the NYAG asserts that the Special Master should find 
that the communications with this unidentified second agency are immune from discovery.  
(Exhibit K.)  In her affirmation, Ms. Connell asserts that “there are approximately 
3 communications with another law enforcement agency.”  Id.  She goes on to say:  “It is my 
understanding that the identity of the other agency and content of the communications were 
intended to be kept confidential by both the OAG and that agency.”  Id.  The NYAG's request to 
immunize from discovery these records fails for three reasons. 

First, the NYAG does not assert that the unidentified agency has a pending or 
contemplated enforcement action against the NRA.  (Exhibit K.)  Therefore, to the extent the 
Special Master were to re-consider his ruling for the reason that the DCAG is pursuing relief 
against the NRA, that reason does not apply to the NYAG's communications with the second 
unidentified agency. 

Second, Ms. Connell does not explain in her affirmation the basis for her “understanding 
that the identity of the other agency and content of the communications were intended to be kept 
confidential by both the OAG and that agency.”  (Exhibit K, Affirmation of M. Connell dated 
December 8, 2022, at Paragraph 6 (emphasis added).)  And the NYAG failed to submit an 
affirmation from any witnesses with personal knowledge of the matter.    

Third, had the NYAG shown that individuals at the NYAG and the unidentified law 
enforcement agency intended for the identity of the agency or the substance of the 
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communications to be confidential, the NYAG still fails to provide any legal support for the 
proposition that such “intend[ment]” is sufficient to immunize the records from discovery in this 
action.  Indeed, the NRA produced to the NYAG countless records that it and its counterparties 
intended to remain confidential.  Moreover, earlier in this action, the Court entered a protective 
order.  (NYSCEF 869.)  To the extent the order permits her to do so, the NYAG can designate 
the produced communications with the unidentified agency confidential. 

Separately, the NRA requests that the NYAG explain her ambiguous statement that the 
number of communications with the second law enforcement agency is “approximately 3.”  
(Exhibit K, Ms. Connell’s Affirmation at Paragraph 6.) 

Furthermore, if the Special Master were inclined to uphold the NYAG's baseless claim of 
privileges over her communications with the second law enforcement agency, the NYAG should 
be directed to reveal the identity of the agency, the identity of the individuals at the NYAG and 
the other agency who participated in the communications, and the dates of such communications.  
Even if the substance of the communication were held to be immune from production, there is no 
basis for withholding the other information.  Moreover, the NYAG should identify the manner of 
these communications (e.g., whether they were email messages, letters, or something else).    

III. 
CONCLUSION 

For the foregoing reasons, the Special Master should deny the NYAG's motion for 
reconsideration as procedurally improper and substantively meritless.   

As noted in prior correspondence to the Special Master dated December 9, 2022 
(Exhibit T), the NRA has no objection to the NYAG's request to extend the deadline to seek 
review of the Special Master’s ruling dated November 29, 2022.  The NRA similarly requests an 
extension on its deadline to seek review of the Special Master’s rulings from the same date. 

 

 Respectfully submitted,  

 /s/ Svetlana M. Eisenberg   
 William A. Brewer III  
 Svetlana M. Eisenberg 
 Noah B. Peters 

cc: Parties’ counsel of record  

(via email) 

Enclosures 
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Public Advocate Letitia James said she'd probe the NRA's not-for-profit status in New York State if elected attorney
general. (Jefferson Siegel / New York Daily News)

Public Advocate Letitia James said Thursday she’d investigate the National Ri�e

Association’s not-for-pro�t status in New York if she’s elected state attorney general.

“I will use the constitutional power as an attorney general to regulate charities, that

includes the NRA, to investigate their legitimacy,” James said at a Harlem press

conference where she outlined an anti-gun violence platform.
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The NRA is a 501(c)(4) organization, a category that includes not-for-pro�t civic

organizations exempt from taxes. Unlike 501(c)(3) charities — like the Red Cross, for

example — 501(c)(4) charities can lobby, and donations made to them are not tax

deductible. The NRA does also maintain a 501(c)(3) charitable organization, The NRA

Foundation.

Asked to elaborate on her plans to investigate the organization — which has �ercely

pushed back on any attempt at gun control and showered friendly lawmakers in

political donations — James noted the NRA has a local of�ce.

“The NRA has an of�ce here in New York State and what we want to do is investigate to

see whether or not they have in fact complied with the not-for-pro�t law in the state of
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New York,” she said.

In a statement, NRA counsel William A. Brewer III tied James to Gov. Cuomo — and his

past comments about gun enthusiasts.

“Given Governor Cuomo's belief that Second Amendment supporters have no place in

the State of New York, it is no surprise that his favored candidate for the of�ce of

Attorney General would attack his most disfavored not-for-pro�t – and New York’s

most venerable Second Amendment advocate – the NRA," he said.
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Las Vegas boy, 4, found dead in freezer after sister hands note to teacher

Brewer argued James had not pointed to any indication the NRA had broken any laws.

“Instead, she brags that if elected, she will launch a taxpayer-funded �shing expedition

to see if any exist,” he said. “The truth is, the NRA is a law-abiding New York institution

that endures for one reason: it �ghts for its members and their constitutional rights.”

James’ campaign noted the attorney general can investigate both 501(c)(3)s, and

argued lobbying against background checks and for concealed carry reciprocity laws

does not seem to serve the purpose of promoting public safety.

James said she would also look to crack down on the movement of guns into New York

via the “Iron Pipeline” — Interstate 95 — which connects the city to many states with

friendlier gun laws. Asked how she’d look to tackle a problem that has long vexed New

York politicians and police, James said she’d ask the Legislature to allow for better

tracking of guns and bullets.

“That would go a long ways in identifying those states that are responsible for gun

traf�cking,” she said. “And perhaps pursuing litigation against those states who are

responsible for these products of death on the streets of New York State.”

Topics: National Rifle Association of America, American Red Cross
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By Teddy Grant October 31, 2018

Letitia ‘Tish’ James on Becoming New York’s Next Attorney
General

ebony.com/news/letitia-tish-james-on-becoming-new-yorks-next-attorney-general/

Letitia “Tish” James is looking to make history by becoming the first Black woman to hold
statewide elected office in New York state. James recently spoke with EBONY about her
historic run and how she plans to take on the president if she wins and how she will help
Black and Brown voters.

EBONY: Why did you decide to run to replace former New York State Attorney
General Eric Schneiderman after he resigned, especially since the previous
November you were re-elected as New York City’s public advocate?

James: I had set my eyes on running for mayor in 2021. That was the plan, but then
things changed. As I traveled and spoke to individuals throughout the city, including my
neighbors, [there] was just this fierce urgency of now, particularly since my immigrant
neighbors were under attack, hiding in the shadows of government. The voices of a
number of my former law professors who talked about civil rights and the training we
received at Howard University were cemented in my mind. [They told us we] were trained
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to be social engineers. When my immigrant neighbors were fearful, shaking and asking
for guidance, it was at that time that I decided to run for office. We are at a critical
juncture of history in this country.

What is it about your message that you think has resonated with people ahead of
the midterm election? 

My record speaks for itself. I am a former public defender, I’ve represented countless
number of individuals in the criminal justice system. On any given day, week or month,
I’ve run into people I’ve represented. I’m a former city council member, so I’m known in
parts of Brooklyn, I’m a former assistant attorney general in charge of the Brooklyn
regional office. [And being] public advocate has elevated my position. As people
examined my history, they have basically urged me and are propelling me forward in my
campaign for attorney general.

Screenshot

What would it mean to you to be the first African-American woman to be New
York state attorney general? 

When I ran for city council, I was the first candidate to win as an independent in over how
many years. When I opened up the regional office in Brooklyn, there had not been
anyone of color who had held that position, and then when I ran as public advocate, I
became the first woman of color to win a citywide seat. … [If I win,] I would be the first
Black woman to hold the position of attorney general in New York and the first woman of
color to have won a statewide election. 

2/4
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All of that is great for history books, but the bottom line is that I stand on the shoulders
of giants … I don’t take this for granted and I don’t take this lightly. I also know a lot of
people with large titles who have done absolutely nothing. For me, the question is and
has always been, “When you are blessed and elevated to this position, what are you
going to do to improve the lives of others?” That is what I’m focused on.

What is the most important issue you’ve have heard from prospective voters? 

President Donald Trump and the threat to our democracy and our values. The fact that
his policies have reversed all the progress that we made under President Barack Obama
and others. There’s an issue of public corruption in New York state; I will seek to restore
confidence and integrity in public service. The foreclosure crisis is not behind us,
students debt is a major issue, health care is a challenge since they repealed the
individual mandate, people are having a difficult time with premiums that have increased
and are often times deciding to go without medicine because of the costs, resulting in
premature death and gun violence. The NRA holds [itself] out as a charitable
organization, but in fact, [it] really [is] a terrorist organization. Women’s rights . . . in New
York, we have not codified Roe v. Wade, and last but not least, equal pay for equal work.
We can address the feminization of poverty in the state.

If you do win in November, what message do you have for the Black voters who
may be concerned with policies that have left them disenfranchised? 

I will put on the forefront of my legislative agenda and in my advocacy position to reform
the criminal justice system to bring justice to Black and Brown people and to reverse a
perverse economic development machine that has preyed upon the misery of Black and
Brown people in New York. Last but not least, I look forward to working in legalizing
cannabis and to end the drug war on Black and Brown people, which has been an
abysmal failure. 

Why is it important for people to go out and vote? 

Because our ancestors died for that right. They died, they bled and they sacrificed for that
right to vote, and we cannot take it for granted. The power is in our hands; we’ve just got
to stand and vote in quiet dignity, defiance and resistance for all that is happening in our
nation. We have to take back our nation and recognize the power that lies within.
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https://youtu.be/ahFrFrlq2N4
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·1· · · · · · · IN THE UNITED STATES BANKRUPTCY COURT
· · · · · · · · FOR THE NORTHERN DISTRICT OF TEXAS
·2· · · · · · · · · · · · DALLAS DIVISION

·3· ·IN RE:· · · · · · · · · · · · ·§· ·CHAPTER 11
· · · · · · · · · · · · · · · · · · §
·4· ·NATIONAL RIFLE ASSOCIATION· · ·§· ·CASE NO. 21-30085-HDH11
· · ·OF AMERICA AND SEA GIRT, LLC,  §
·5· · · · · · · · · · · · · · · · · §
· · · · ·Debtors.· · · · · · · · · ·§
·6

·7· · · · ·*********************************************

·8· · · · · · · ·ORAL AND VIDEOTAPED DEPOSITION OF

·9· · · · · · · · · CORPORATE REPRESENTATIVE OF

10· · · · · · · · · ·NEW YORK ATTORNEY GENERAL

11· · · · · · · · · BY AND THROUGH WILLIAM WANG

12· · · · · · · · · · · · MARCH 23, 2021

13· · · · · · · · · · · (Reported Remotely)

14· · · · ·*********************************************

15· · · · · · ·ORAL AND VIDEOTAPED DEPOSITION OF CORPORATE

16· ·REPRESENTATIVE of NEW YORK ATTORNEY GENERAL by and through

17· ·WILLIAM WANG, produced as a witness at the instance of the

18· ·DEBTORS AND DEBTORS-IN-POSSESSION and duly sworn, was

19· ·taken in the above-styled and -numbered cause on the 23rd

20· ·of March, 2021, from 8:15 a.m. CST to 5:44 p.m. CST,

21· ·before Melisa Duncan, CSR in and for the State of Texas,

22· ·reported by machine shorthand, in accordance with the

23· ·Federal Rules of Civil Procedure and agreement hereinafter

24· ·set forth.

25
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·1· · · · · · · · · · ·A P P E A R A N C E S

·2· ·COUNSEL FOR NEW YORK ATTORNEY GENERAL AND WILLIAM WANG:

·3· · · · Ms. Emily Stern
· · · · · emily.stern@ag.ny.gov
·4· · · · Monica Connell
· · · · · monica.connell@ag.ny.gov
·5· · · · NEW YORK ATTORNEY GENERAL
· · · · · 28 Liberty
·6· · · · New York, New York 10005
· · · · · 212.416.6026
·7

·8· · · · Jason Kathman
· · · · · jkathman@spencerfane.com
·9· · · · SPENCER FANE
· · · · · 5700 Granite Parkway
10· · · · Suite 650, Plano· TX 75024
· · · · · 972.324.0370
11

12· ·COUNSEL FOR DEBTORS AND DEBTORS-IN-POSSESSION:

13· · · · Svetlana M. Eisenberg
· · · · · sme@brewerattorneys.com
14· · · · Dylan T. Ciciliano
· · · · · dciciliano@gtg.legal
15· · · · Serhiy Moshak
· · · · · ssm@brewerattorneys.com
16· · · · BREWER ATTORNEYS & COUNSELORS
· · · · · 750 Lexington Avenue, 14th Floor
17· · · · New York, New York 10022
· · · · · 212.224.8817
18

19· · · · Talitha Gray Kozlowski
· · · · · tgray@gtg.legal
20· · · · Teresa M. Pilatowicz
· · · · · tpilatowicz@gtg.legal
21· · · · GARMAN TURNER GORDON
· · · · · 7251 Amigo Street, Suite 210
22· · · · Las Vegas, Nevada 89119
· · · · · 725.777.3000
23

24

25
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·1· · · · · · · A P P E A R A N C E S· (Continued)

·2· ·FOR OFFICIAL COMMITTEE OF UNSECURED CREDITORS:

·3· · · · Nick Hendrix
· · · · · nick.hendrix@nortonrosefulbright.com
·4· · · · Emma Persson
· · · · · emma.persson@nortonrosefulbright.com
·5· · · · NORTON ROSE FULBRIGHT
· · · · · 2200 Ross Avenue, Suite 3600
·6· · · · Dallas, Texas 75201
· · · · · 214.855.7427
·7

·8· ·FOR INFOCISION:

·9· · · · Curtis Tuggle
· · · · · curtis.tuggle@thompsonhine.com
10· · · · THOMPSON HINE
· · · · · 3900 Key Center, 127 Public Square
11· · · · Cleveland, Ohio· 44114
· · · · · 216.566.5904
12

13· ·FOR JOHN FRAZER:

14· · · · William Fleming
· · · · · wfleming@gagespencer.com
15· · · · GAGE SPENCER FLEMING
· · · · · 410 Park Avenue, Suite 810
16· · · · New York, New York 10022
· · · · · 374.348.0452
17

18· ·FOR ACKERMAN McQUEEN, INC.:

19· · · · Christina Carroll
· · · · · carroll.christina@dorsey.com
20· · · · DORSEY & WHITNEY, LLP
· · · · · 300 Crescent Court Suite 400
21· · · · Dallas, Texas· 75201
· · · · · 214.981.9907
22

23· ·ALSO PRESENT:

24· · · · Brooke Burschlag
· · · · · David Dell'Aquila
25· · · · David Shereck - Videographer
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·1· · · · · · · · · · ·P R O C E E D I N G S

·2· · · · · · · · · THE VIDEOGRAPHER:· We're on the record.· The

·3· ·time is approximately 9:15 a.m., Eastern Time, 8:15 a.m.

·4· ·Central Time.· Today's date is Tuesday, March 23, 2021.

·5· ·This is the video deposition of William Wang in the matter

·6· ·of the National Rifle Association of America and Sea Girt,

·7· ·LLC, Debtors, Case Number is 21-30085-HDH11 in the

·8· ·United States Bankruptcy Court, Northern District of

·9· ·Texas, Dallas Division.

10· · · · · · · · · My name is David Shereck, certified legal

11· ·videographer, with Lexitas.· And we're located today --

12· ·actually this deposition is being conducted remotely and

13· ·all participants are remote as well.

14· · · · · · · · · And will counsels please voice identify

15· ·yourselves and state whom you represent.

16· · · · · · · · · MS. EISENBERG:· My name is Svetlana

17· ·Eisenberg, I'm with Brewer Attorneys & Counselors.· We are

18· ·proposed special counsel for the Debtors.· Good morning.

19· · · · · · · · · MS. KOZLOWSKI:· Good morning.· Talitha Gray

20· ·Kozlowski, of the law firm of Garman Turner Gordon,

21· ·bankruptcy counsel -- co-counsel to the Debtors.

22· · · · · · · · · MS. STERN:· Good morning.· This is Emily

23· ·Stern, assistant attorney general for the office of the

24· ·Attorney General of the State of New York.· And here for

25· ·the Attorney General's office.
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·1· · · · · · · · · MR. HENDRIX:· Good morning.· Nick Hendrix,

·2· ·Norton Rose Fulbright, proposed counsel for the Official

·3· ·Committee of Unsecured Creditors.

·4· · · · · · · · · THE VIDEOGRAPHER:· Is that everyone?  I

·5· ·think so.· Okay.· Thank you.

·6· · · · · · · · · The court reporter today is Melisa Duncan,

·7· ·also with Lexitas.· And will you please swear in the

·8· ·witness.

·9· · · · · · · · · MS. STERN:· Before we swear the witness, I

10· ·just would like to put on the record the Attorney

11· ·General's objections to the Brewer firm taking this

12· ·deposition.· In light of our understanding of the Court's

13· ·order limiting the role of the Brewer firm during the

14· ·proceedings in discovery relating to pending motions to

15· ·dismiss and to appoint a trustee.· The deposition today of

16· ·the Attorney General's office should not be, and we will

17· ·object to any effort to use it as discovery for the

18· ·pending Attorney General action in New York State Supreme

19· ·Court.· Subject to those objections and with a full

20· ·reservation, we are proceeding today.

21· · · · · · · · · · · · ·WILLIAM WANG,

22· ·having been first duly sworn, testified as follows:

23· · · · · · · · · · · · · EXAMINATION

24· ·BY MS. EISENBERG:

25· · · · Q.· ·Good morning.
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·1· · · · A.· ·Good morning.

·2· · · · Q.· ·We are appearing remotely so I can't see the

·3· ·room that you are in.· Could you please let us know who

·4· ·else is in the room with you.

·5· · · · A.· ·Emily Stern, my counsel.

·6· · · · Q.· ·Anyone else?

·7· · · · A.· ·No.

·8· · · · Q.· ·Mr. Wang, I understand that we must stop at

·9· ·5:00; is that correct?

10· · · · A.· ·I believe so.

11· · · · Q.· ·Do you know why that is?

12· · · · A.· ·I'm sorry.

13· · · · Q.· ·Do you happen to know why that is?

14· · · · A.· ·No, but that was what I was told.

15· · · · Q.· ·Okay.· Understood.· Who told you that?

16· · · · A.· ·Attorneys from this office.

17· · · · Q.· ·Understood.· As you know, I'm Svetlana

18· ·Eisenberg.· I will be asking you questions today, along

19· ·with Debtor's counsel, Ms. Gray.

20· · · · · · · · · My first question is:· Do you have in front

21· ·of you a Notice of Intention to Take Oral Deposition of

22· ·Corporate Representatives of the People of the State of

23· ·New York?

24· · · · A.· ·I do.

25· · · · Q.· ·Let's mark it as Debtor's 1.
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·1· · · · · · · · ·(Debtor's Exhibit 1 was marked.)

·2· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, what is your

·3· ·position with the New York Attorney General's Office?

·4· · · · A.· ·My position is I am an assistant attorney

·5· ·general within the enforcement section of the charities

·6· ·bureau.

·7· · · · Q.· ·How long have you worked at the charities

·8· ·bureau?

·9· · · · A.· ·I have worked at the charities bureau for almost

10· ·six years.

11· · · · Q.· ·Has your position changed at any point during

12· ·those four years -- six years?

13· · · · A.· ·No.

14· · · · Q.· ·And to whom do you report?

15· · · · A.· ·My direct reports are co-section chief Emily

16· ·Stern of the enforcement section of the charities bureau

17· ·and Yael Fuchs, co-section chief of the enforcement

18· ·section of the charities bureau.

19· · · · Q.· ·And Ms. Stern is there with you today, correct?

20· · · · A.· ·Correct.

21· · · · Q.· ·What is Debtor's Exhibit 1?

22· · · · A.· ·My understanding is that it is a request to take

23· ·deposition testimony of the New York Attorney General's

24· ·Office of a Corporate 30(b)(6) Representative.

25· · · · Q.· ·Is it your understanding that the New York
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·1· ·Attorney's General's office designated you as that

·2· ·corporate representative as to Topics 13 and 15?

·3· · · · · · · · · MS. STERN:· Objection.

·4· · · · A.· ·No.

·5· · · · Q.· ·(BY MS. EISENBERG)· Strike that.· Let me

·6· ·rephrase.

·7· · · · · · · · · I'd like to direct your attention to

·8· ·Topic 17 on page 9 of Debtor's 1.

·9· · · · A.· ·Yes.

10· · · · Q.· ·Are you the corporate representative for the

11· ·New York Attorney General's Office today as to Topic 17?

12· · · · A.· ·Yes.

13· · · · Q.· ·I'd like to direct your attention to page 8 of

14· ·Debtor's 1, paragraph 13.

15· · · · · · · · · Does paragraph 13 refer to your

16· ·communications with the following persons, including

17· ·without limitation, communications with counsel or agents

18· ·acting under the supervision on the behalf of such persons

19· ·regarding the New York Attorney General NRA investigation,

20· ·colon, Andrew Cuomo, Maria Vullo, Linda Lacewell,

21· ·Everytown, AMc, period?· Is that what paragraph 13 states?

22· · · · A.· ·That is what paragraph 13 states.

23· · · · Q.· ·Are you the representative of the New York

24· ·Attorney General's Office today with regard to that topic?

25· · · · A.· ·Yes.
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·1· · · · Q.· ·Same question with regard to Topic 1 on page 6.

·2· ·Let's take a look at it.· Do you see the paragraph that

·3· ·starts with the name and role of each designated 30(b)(6)

·4· ·witness, and then it goes on for a couple of lines?

·5· · · · A.· ·I see paragraph 1.

·6· · · · Q.· ·Does it state the name and role of each

·7· ·designated 30(b)(6) witness for response to each of the

·8· ·numbered paragraphs herein?

·9· · · · A.· ·That is part of the first sentence of

10· ·paragraph 1.

11· · · · Q.· ·Are you the corporate representative on behalf

12· ·of the New York Attorney's General's office today with

13· ·regard to the first paragraph of the notice?

14· · · · A.· ·I am.

15· · · · Q.· ·Focusing your attention on paragraph 13.

16· ·Focusing on Everytown.· Communications with Everytown

17· ·between New York Attorney General's Office and Everytown

18· ·regarding the investigation.· Who at the office of the

19· ·New York Attorney General's Office participated in the

20· ·selection of you to be the witness for this topic?

21· · · · A.· ·My understanding is that the entire team

22· ·conferred and decided that I would be the corporate

23· ·representative.

24· · · · Q.· ·Who are you referring to by "the entire team"?

25· · · · · · · · · MS. STERN:· Objection.
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·1· · · · · · · · · I'm going to direct you to be mindful of

·2· ·attorney-work product and attorney-client communications.

·3· ·To the extent that --

·4· · · · A.· ·The --

·5· · · · · · · · · MS. STERN:· Sorry.· To the extent that you

·6· ·can answer the question without invading either of those

·7· ·areas, you can go ahead and answer.

·8· · · · A.· ·The entire team --

·9· · · · · · · · · MS. EISENBERG:· Are you taking the position

10· ·that the identity of the individuals comprising the entire

11· ·team constitutes (audio distortion) that Mr. Wang cannot

12· ·disclose?

13· · · · · · · · · MS. STERN:· I'm taking the position that he

14· ·cannot disclose any communications with the attorneys

15· ·within the office concerning the subject matter of your

16· ·question.

17· · · · · · · · · MS. EISENBERG:· You're not taking the

18· ·position that the identity of the individuals to whom

19· ·Mr. Wang referred as the entire team is privileged, are

20· ·you?

21· · · · · · · · · MS. STERN:· I'm taking the position that the

22· ·identity -- to the extent that the identity of individuals

23· ·on the team constitutes attorney-work product, yes, I am

24· ·directing him not to disclose that information.· And as

25· ·the Court indicated in its reasoning -- ruling on the
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·1· ·motions concerning this deposition that we preserve all

·2· ·objections with respect to attorney-client communications,

·3· ·work product and any other privileges that apply.

·4· · · · · · · · · MS. EISENBERG:· Okay.· I'm hearing you say

·5· ·that it is possible that the identity of some of the

·6· ·individuals is, in fact, protected.· Is that your

·7· ·position, Ms. Stern?

·8· · · · · · · · · MS. STERN:· That's correct.

·9· · · · · · · · · MS. EISENBERG:· Okay.

10· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, would you like to

11· ·have the question read back to you?

12· · · · A.· ·Sure.

13· · · · · · · · · (Requested portion was read.)

14· · · · A.· ·The team of attorneys is a fairly large roster

15· ·of attorneys.

16· · · · Q.· ·(BY MS. EISENBERG)· Who are they?

17· · · · A.· ·The individuals who work on the NRA bankruptcy

18· ·and on the litigation is myself, Emily Stern, James

19· ·Sheehan, my bureau chief, Monica Connell, attorneys from

20· ·co-counsel Spencer Fane, Sharon Sash, Jonathan Conley and

21· ·Yael Fuchs.

22· · · · Q.· ·Is this a complete list?

23· · · · A.· ·Yes.

24· · · · Q.· ·Is anyone from Spencer Fane present on the call

25· ·today, as far as you know?

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 995 RECEIVED NYSCEF: 12/20/2022William Wang, Corp Rep

888-893-3767
www.lexitaslegal.com

William Wang, Corp Rep Pages 12

888-893-3767
www.lexitaslegal.com

YVer1f



·1· · · · A.· ·No.

·2· · · · Q.· ·Nobody's present?

·3· · · · · · · · · MS. STERN:· Svetlana, we answered that

·4· ·question at the beginning that there was nobody from --

·5· ·other than me in this room, and you took a roster of who

·6· ·is called in.· We cannot see that information.· So you

·7· ·have access to the roster, we do not.

·8· · · · · · · · · MS. EISENBERG:· Okay.

·9· · · · Q.· ·(BY MS. EISENBERG)· Thank you for that list,

10· ·Mr. Wang.

11· · · · · · · · · Was there a discussion amongst some of the

12· ·individuals that you named for purposes of deciding who

13· ·will be the 30(b)(6) witness with regard to the topic of

14· ·communications between your Attorney General's Office and

15· ·Everytown?

16· · · · · · · · · MS. STERN:· Objection.

17· · · · · · · · · I'm going to direct you not to answer that

18· ·question on the grounds of attorney-client privilege and

19· ·attorney-work product.

20· · · · Q.· ·(BY MS. EISENBERG)· What documents did you

21· ·review to prepare to testify about the topic of your

22· ·office's communications with Everytown regarding the

23· ·investigation?

24· · · · A.· ·I reviewed electronic communications between

25· ·members of the New York Attorney General team working on
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·1· ·the NRA matter and individuals from Everytown.

·2· · · · Q.· ·How many communications did you review?

·3· · · · · · · · · MS. STERN:· Objection.

·4· · · · Q.· ·(BY MS. EISENBERG)· You may answer.

·5· · · · A.· ·There were a number of communications.· In the

·6· ·ballpark of 10.

·7· · · · · · · · · MS. EISENBERG:· I would like to request that

·8· ·the Office produce those records to us.· And I'm happy to

·9· ·follow up by letter.

10· · · · Q.· ·(BY MS. EISENBERG)· Do you have those

11· ·communications in front of you or in the room with you?

12· · · · A.· ·I do not.

13· · · · Q.· ·What was the approximate time frame for the

14· ·electronic communications that you reviewed?

15· · · · · · · · · MS. STERN:· Objection at -- to the extent

16· ·that you can answer that without revealing any

17· ·attorney-client communications or work product you can

18· ·answer the question.· Otherwise, I'll direct you not to

19· ·answer the question.

20· · · · · · · · · And with respect to your request for

21· ·production, we'll take it under advisement, although I do

22· ·not see the relevance to the pending matters in the

23· ·bankruptcy court.· And I caution you again, Ms. Eisenberg,

24· ·that this is not a deposition to be used for discovery

25· ·purposes in the pending state enforcement action.· As you
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·1· ·well know, there are no depositions proceeding in that

·2· ·action at this time.

·3· · · · Q.· ·(BY MS. EISENBERG)· So, Mr. Wang, if I may

·4· ·respond to Ms. Stern.

·5· · · · · · · · · MS. EISENBERG:· I think the law is what the

·6· ·law is.· Everyone has rights to use deposition transcripts

·7· ·or not to use them in accordance with the rules applicable

·8· ·in a particular proceeding.· I am happy to stipulate for

·9· ·the record that I will not use anything you do in this

10· ·deposition as a basis to say that you waive certain

11· ·rights.· With that stipulation, if that makes it easier

12· ·for you so you don't have to make this objection every

13· ·time we can do that.· How does that sound, Ms. Stern?

14· · · · · · · · · MS. STERN:· I'll consider it, Ms. Eisenberg.

15· ·I just wanted to see where you're going.· I see this is

16· ·sort of a narrow scope, both of these areas of inquiry

17· ·that the Judge allowed, and so I'll consider your

18· ·proposal.

19· · · · · · · · · MS. EISENBERG:· Okay.· Second, Ms. Stern,

20· ·you stated that Mr. Wang shouldn't answer the question to

21· ·the extent the answer would reveal privileged information.

22· ·My question was:· What is the approximate time frame of

23· ·the electronic communications that you reviewed?· Is it

24· ·your position that revealing the time frame of those

25· ·communications is potentially protected by a particular
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·1· ·privilege?

·2· · · · · · · · · MS. STERN:· No.· I just want the witness to

·3· ·be aware that -- he is a lawyer.· This is the -- this is

·4· ·the issue that we're going to be facing throughout this

·5· ·day.· He is a lawyer that is working on a matter that you

·6· ·are asking him to testify about as a representative of the

·7· ·Office for the reasons that were presented to the Court.

·8· ·And we're going to have to navigate that issue over the

·9· ·course of the day.· And I did not direct him not to answer

10· ·the question.· I directed him to be mindful of the

11· ·attorney-client privilege and work product considerations.

12· ·So if you can just read the question back to the witness

13· ·he can proceed with answering.

14· · · · · · · · · (Requested portion was read.)

15· · · · A.· ·The approximate time frame was early 2019.

16· · · · Q.· ·(BY MS. EISENBERG)· What types of electronic

17· ·communications?· Were they emails or something else?

18· · · · A.· ·They were emails.

19· · · · Q.· ·Who from Everytown appeared on those emails?

20· · · · · · · · · MS. STERN:· Objection.

21· · · · · · · · · To the extent that you can recall the

22· ·details, please, go ahead.

23· · · · A.· ·I believe they were all internal emails.

24· · · · Q.· ·(BY MS. EISENBERG)· What do you mean by

25· ·"internal"?
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·1· · · · A.· ·I mean they were communications between members

·2· ·of the New York Attorney General's Office.

·3· · · · Q.· ·Were they also communications involving email

·4· ·messages to or from representatives of Everytown?

·5· · · · · · · · · MS. STERN:· Objection.

·6· · · · · · · · · Can you just clarify your question

·7· ·"involving"?

·8· · · · Q.· ·(BY MS. EISENBERG)· Were any of --

·9· · · · · · · · · MS. EISENBERG:· I will restate, Ms. Stern.

10· · · · Q.· ·(BY MS. EISENBERG)· Were any of the electronic

11· ·communications that you just referenced emails to or from

12· ·representatives of Everytown?

13· · · · A.· ·They were internal communications.

14· · · · · · · · · MS. STERN:· And I just again caution the

15· ·witness not to disclose the substance of any internal

16· ·attorney-client privilege communications or attorney-work

17· ·product.

18· · · · Q.· ·(BY MS. EISENBERG)· Is the answer to my

19· ·question, no, they were not emails to or from Everytown?

20· · · · A.· ·Correct.· They were not.

21· · · · Q.· ·Aside from the internal emails, did you review

22· ·any other documents to prepare for your examination on the

23· ·topic of communications between your office and Everytown?

24· · · · A.· ·No.

25· · · · Q.· ·Did you meet with anyone in order to prepare for
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·1· ·your testimony on this topic?· By "this topic," I mean

·2· ·your office's communications with Everytown regarding the

·3· ·investigation?

·4· · · · · · · · · MS. STERN:· And again, I'll caution the

·5· ·witness that the fact of -- of the meaning, you can

·6· ·respond to what the substance of communications with

·7· ·counsel.· I direct you just to observe the attorney-client

·8· ·privilege and attorney-work product privileges that ensue.

·9· · · · A.· ·I did.

10· · · · Q.· ·(BY MS. EISENBERG)· With whom did you meet?

11· · · · A.· ·I met with my co-section chief, Emily Stern.  I

12· ·met with my bureau chief, James Sheehan, and I met with

13· ·Monica Connell.

14· · · · Q.· ·Anyone else?

15· · · · A.· ·That's it.

16· · · · Q.· ·When did you meet?

17· · · · A.· ·We met on Saturday, briefly on Sunday and

18· ·briefly on Monday.

19· · · · Q.· ·On Saturday, did you meet in person?

20· · · · A.· ·No, we did not.

21· · · · Q.· ·How did you meet on Saturday?

22· · · · A.· ·We met by WebEx.

23· · · · Q.· ·On Sunday did you meet by WebEx?

24· · · · A.· ·We did.

25· · · · Q.· ·What about on Monday?
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·1· · · · A.· ·WebEx as well.

·2· · · · Q.· ·How long was your WebEx meeting on Saturday?

·3· · · · A.· ·Approximately two hours.

·4· · · · Q.· ·How long was your WebEx meeting on Sunday?

·5· · · · A.· ·Approximately one hour.

·6· · · · Q.· ·How long was your WebEx meeting on Monday?

·7· · · · A.· ·Approximately one hour.

·8· · · · Q.· ·Did the participants of the three meetings stay

·9· ·the same?

10· · · · A.· ·No, they did not.

11· · · · Q.· ·How did they differ?

12· · · · A.· ·On Saturday I met with Ms. Stern, Ms. Connell,

13· ·and Mr. Sheehan.· On Sunday I met with Ms. Stern and

14· ·Ms. Connell.· On Monday I met with Ms. Stern and

15· ·Mr. Sheehan.

16· · · · Q.· ·Other than reviewing the electronic records and

17· ·conducting these three meetings, what if anything else did

18· ·you do to prepare for your testimony on the topic of

19· ·communications between your office and Everytown?

20· · · · · · · · · MS. STERN:· Objection.· Again, cautioning

21· ·you with respect to attorney-client privilege

22· ·communications and attorney-work product.

23· · · · A.· ·I had meetings with members of the NRA team here

24· ·at the Attorney General's Office, and I reviewed

25· ·electronic communications.
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·1· · · · Q.· ·(BY MS. EISENBERG)· Which members of the NRA

·2· ·team?

·3· · · · A.· ·The same ones that I previously described.

·4· · · · Q.· ·Other than the participants of the three

·5· ·meetings?

·6· · · · · · · · · MS. STERN:· Objection.· Can you clarify that

·7· ·question?

·8· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, other than

·9· ·conducting the three WebEx meetings on Saturday, Sunday

10· ·and Monday and reviewing the approximately 10 electronic

11· ·communications from early 2019, what if anything did you

12· ·do to prepare for your 30(b)(6) testimony today on the

13· ·topic of communications between your office and Everytown?

14· · · · · · · · · MS. STERN:· Objection --

15· · · · Q.· ·(BY MS. EISENBERG)· You may answer.

16· · · · · · · · · MS. STERN:· -- the scope of the 13 is

17· ·communications with our office and Everytown regarding the

18· ·New York AG's NRA investigation.· I assume that you are

19· ·framing your question accordingly?

20· · · · · · · · · MS. EISENBERG:· Yes.· Let me ask it again.

21· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, aside from

22· ·reviewing the approximately ten communications that you

23· ·referenced earlier, and having the three WebEx meetings

24· ·that you referenced earlier, what if anything else did you

25· ·do to prepare for your testimony with regard to Topic 13,
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·1· ·specifically with regard to the section that refers to

·2· ·Everytown?

·3· · · · A.· ·I want to make clear that in addition to having

·4· ·the three meetings to prepare for this testimony, a review

·5· ·of electronic communications was done between members of

·6· ·the New York Attorney General NRA team and email addresses

·7· ·or contact information for the various parties listed in

·8· ·Topic 13.· I reviewed the relevant electronic

·9· ·communications that were pulled from that email review

10· ·process.· There happened to be only ten communications

11· ·between any members of the New York Attorney General team

12· ·working on the NRA matter and individuals representing

13· ·Everytown or discussing Everytown.

14· · · · Q.· ·When you refer to individuals working on the NRA

15· ·matter, are they anyone other than the individuals you

16· ·listed earlier?

17· · · · · · · · · MS. STERN:· Objection.

18· · · · · · · · · Again reminding you of your attorney-client

19· ·privilege and work product restrictions on testimony.

20· ·Subject to that, you can answer the question.

21· · · · A.· ·My understanding is that a review was also done

22· ·at the executive level, but no communications were

23· ·returned from that search.

24· · · · Q.· ·(BY MS. EISENBERG)· What is that understanding

25· ·based on?
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·1· · · · A.· ·Discussions that I had in meetings preparing for

·2· ·this testimony.

·3· · · · Q.· ·And by "discussions," are you referring to three

·4· ·WebEx sessions that you previously referenced or something

·5· ·else?

·6· · · · A.· ·The three meetings in preparation for this

·7· ·testimony.

·8· · · · Q.· ·When you say "executive level," what does that

·9· ·mean?

10· · · · A.· ·My understanding that it means the Attorney

11· ·General, herself Letitia James, and the first deputy

12· ·Jennifer Levy and the chief of the social justice

13· ·division, Megan Fox.

14· · · · Q.· ·Who told you that there were no emails with

15· ·Everytown involving these three individuals?

16· · · · · · · · · MS. STERN:· Objection.

17· · · · · · · · · I direct you not to answer a question if

18· ·that causes you to reveal attorney-client communications.

19· · · · · · · · · MS. EISENBERG:· Are you directing Mr. Wang

20· ·not to answer or only to the extent it would reveal?

21· · · · · · · · · MS. STERN:· I don't see how that question

22· ·can be answered without revealing attorney-client

23· ·communications.

24· · · · · · · · · MS. EISENBERG:· And I disagree, but we can

25· ·move on.· I reserve my rights.
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·1· · · · · · · · · MS. STERN:· Okay.

·2· · · · Q.· ·(BY MS. EISENBERG)· How was the review at the

·3· ·executive level conducted?

·4· · · · · · · · · MS. STERN:· Objection.

·5· · · · A.· ·My understanding is that electronic addresses

·6· ·and search terms were run searching for relevant

·7· ·communications.

·8· · · · Q.· ·(BY MS. EISENBERG)· Are you personally familiar

·9· ·with the terms that were used to run that search?

10· · · · · · · · · MS. STERN:· Again, I just caution you with

11· ·respect to revealing attorney-work product --

12· · · · · · · · · (Simultaneous speaking.)

13· · · · · · · · · MS. STERN:· -- you can answer.

14· · · · Q.· ·(BY MS. EISENBERG)· It's a yes or no?

15· · · · A.· ·I am not.

16· · · · Q.· ·I'm sorry, I couldn't hear you.· What was the

17· ·answer?

18· · · · A.· ·I said I am not.

19· · · · Q.· ·You don't know the number of the terms that were

20· ·used to run the search, do you?

21· · · · · · · · · MS. STERN:· Objection.· He said he's not

22· ·familiar.

23· · · · Q.· ·(BY MS. EISENBERG)· You may answer.

24· · · · A.· ·I am not.

25· · · · Q.· ·You don't know the time frame of the
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·1· ·communications search, do you?

·2· · · · · · · · · MS. STERN:· Objection.

·3· · · · · · · · · Again, I'm going to direct the witness not

·4· ·to answer any questions that will require him to reveal

·5· ·attorney-work product or attorney-client communications.

·6· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, would you like the

·7· ·question read back to you?

·8· · · · A.· ·I am not.

·9· · · · Q.· ·Do you know who conducted the search at the

10· ·executive level?

11· · · · · · · · · MS. STERN:· The same standing objection.· Do

12· ·you want me to say it each time, Svetlana?

13· · · · · · · · · MS. EISENBERG:· No.· Thank you.

14· · · · · · · · · MS. STERN:· Okay.· I'm not -- I don't want

15· ·to disrupt your deposition.· But as I said, obviously we

16· ·have to be mindful of the fact that Mr. Wang is an

17· ·attorney in the Attorney General's Office and an attorney

18· ·on the very matter that you are examining him on, so with

19· ·that . . .

20· · · · · · · · · MS. EISENBERG:· Ms. Duncan, what is the

21· ·question that's pending?

22· · · · · · · · · (Requested portion was read.)

23· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, do you know?

24· · · · A.· ·Well, the question is not entirely clear to me

25· ·because a member of the technology group technically would
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·1· ·conduct the search.· So how I am familiar is that I know

·2· ·someone from the technology group would have conducted the

·3· ·search.

·4· · · · Q.· ·Are you making an assumption when you're saying

·5· ·"would have," or do you know that they did?

·6· · · · A.· ·I know that they did.

·7· · · · Q.· ·Okay.· How did they know what to search for?

·8· · · · · · · · · MS. STERN:· Objection.· Again attorney-work

·9· ·product.· I direct you not to answer that question.  I

10· ·don't know how you can answer it without revealing

11· ·attorney work product.

12· · · · A.· ·An attorney from the team would have told them

13· ·the parameters --

14· · · · · · · · · MS. EISENBERG:· Thank you.· Answer the

15· ·question or only to the extent, just to be sure.· Emily,

16· ·did you direct him --

17· · · · · · · · · MS. STERN:· Okay.· I'll make it --

18· ·apparently.· Only to the extent that you can do so without

19· ·revealing any attorney work product --

20· · · · · · · · · MS. EISENBERG:· Thank you.

21· · · · · · · · · MS. STERN:· -- you can explain your

22· ·understanding of the technology search.

23· · · · A.· ·My understanding of the technology search is

24· ·that a member of the technology team would have conducted

25· ·that search.· Someone from the attorney team would have
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·1· ·given parameters to that search.

·2· · · · Q.· ·(BY MS. EISENBERG)· When you say "would have" is

·3· ·it because you don't know that they actually did do so?

·4· · · · A.· ·I believe that they did do so.

·5· · · · Q.· ·Who is "they"?

·6· · · · · · · · · MS. STERN:· And again, I'm going to direct

·7· ·you not to answer the question to the extent that it

·8· ·reveals attorney work product.· I think we've plowed this

·9· ·ground if you want to ask every question you have,

10· ·Svetlana, we can go and proceed.· But I think you're right

11· ·on -- you're stepping into the territory where you're

12· ·asking him to reveal internal attorney-client

13· ·communications and attorney work product.

14· · · · · · · · · MS. EISENBERG:· Ms. Stern, I'm simply

15· ·wanting to make sure that the search was done exhaustively

16· ·and thoroughly.· And I certainly do not seek to uncover

17· ·contents of any privileged communications.

18· · · · · · · · · MS. STERN:· But you're asking him in your

19· ·probing what the details of the search were, what the

20· ·decision-making was with respect to how the search was

21· ·conducted.· Can you explain to me how that's not a

22· ·attorney work product?

23· · · · · · · · · MS. EISENBERG:· Okay.· Let me ask

24· ·differently.

25· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, are you
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·1· ·comfortable that the search that was conducted at the

·2· ·executive level was thorough?

·3· · · · A.· ·Yes.

·4· · · · Q.· ·What is that comfort based on?

·5· · · · · · · · · MS. STERN:· And again, I will direct you to

·6· ·answer that question to the extent that you can without

·7· ·revealing any attorney-client communications or any

·8· ·attorney work product.

·9· · · · A.· ·Your question is what is that comfort based on?

10· · · · Q.· ·(BY MS. EISENBERG)· Yes.· You said you're

11· ·comfortable that the search was thorough, right?

12· · · · A.· ·Yes.

13· · · · Q.· ·On what basis did you form that opinion?

14· · · · A.· ·Our office knows how to do its job and we do it

15· ·well.· And I know that to the extent a search was asked to

16· ·be conducted, that search would have been done

17· ·exhaustively and completed properly.

18· · · · Q.· ·Other than what you said, is your opinion that

19· ·the search was thorough based on anything else?

20· · · · · · · · · MS. STERN:· Again, subject to privileged

21· ·communications that you are directed not to testify about,

22· ·you can answer that question.

23· · · · A.· ·That opinion is also based on my own experience

24· ·at the office conducting hundreds of searches and always

25· ·conducting those searches in an exhaustive and appropriate
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·1· ·manner.

·2· · · · Q.· ·(BY MS. EISENBERG)· Fair to say your opinion is

·3· ·based on your experience and your opinion of the quality

·4· ·of the work that your office does?

·5· · · · A.· ·My firsthand experience and knowledge.

·6· · · · Q.· ·What firsthand experience do you have with

·7· ·regard to the search that was done here to find any emails

·8· ·at the executive level with Everytown?

·9· · · · · · · · · MS. STERN:· Objection.

10· · · · A.· ·I'm aware that that search was conducted.

11· · · · Q.· ·(BY MS. EISENBERG)· Other than just being aware

12· ·that the search was conducted, isn't it true that you have

13· ·no firsthand knowledge as to how, when or by -- or based

14· ·on what parameters the search was conducted?

15· · · · · · · · · MS. STERN:· Objection, asked and answered.

16· · · · Q.· ·(BY MS. EISENBERG)· You may answer.

17· · · · A.· ·The search was conducted, and I'm aware of it.

18· · · · Q.· ·So the answer is, yes, other than being aware

19· ·that it was conducted, you have no firsthand knowledge as

20· ·to how, when or based on what parameters the search was

21· ·conducted, yes or no?

22· · · · · · · · · MS. STERN:· Ms. Eisenberg, I object again,

23· ·asked and answered.· And we've been plowing this ground

24· ·for quite some time now.· You have your answer -- you have

25· ·your answer.· You can move on.
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·1· · · · · · · · · MS. EISENBERG:· Thank you.

·2· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, what is the

·3· ·answer?

·4· · · · A.· ·I think I provided an answer to that question.

·5· ·And I'll rest on my previously provided answers.

·6· · · · Q.· ·Now, when you discussed the other search, not at

·7· ·the executive level, whose emails were searched for

·8· ·purposes of that other second search?

·9· · · · · · · · · MS. STERN:· Objection.

10· · · · · · · · · Again, direct you not to answer the question

11· ·to the extent that it reveals attorney work product,

12· ·attorney-client communications.· And I also object for

13· ·lack of foundation.

14· · · · A.· ·I don't know what you mean when you say "the

15· ·other search."

16· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Is it fair to say

17· ·that in preparation for your testimony today, emails were

18· ·searched to uncover any communications with Everytown?

19· · · · · · · · · MS. STERN:· Objection.

20· · · · A.· ·With respect to the NRA investigation.

21· · · · Q.· ·(BY MS. EISENBERG)· Okay.· How did you make sure

22· ·that the search was just with respect to the NRA

23· ·investigation?

24· · · · · · · · · MS. STERN:· Objection.· We're going to go

25· ·down this road again, Ms. Eisenberg, with you asking
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·1· ·questions about the methodology of the investigation

·2· ·that -- unless you can explain to me otherwise and provide

·3· ·me with authority that it's appropriate for you to ask him

·4· ·the details of that without invading attorney-client

·5· ·communications and attorney work product, this witness is

·6· ·not going to answer the questions.· So --

·7· · · · · · · · · MS. EISENBERG:· Ms. Stern, I am entitled --

·8· ·are you done?· I'm sorry.· Go ahead.· Let me know when

·9· ·you're done, so we're not speaking over each other.

10· · · · · · · · · MS. STERN:· You can go ahead.· I'm done.

11· · · · · · · · · MS. EISENBERG:· Okay.· Thank you.

12· ·Ms. Stern, of course, you know that I'm entitled to

13· ·understand how the witness prepared for his testimony,

14· ·whether he's well prepared and if he is or he is not.· All

15· ·I'm trying to ascertain is whether he reviewed the correct

16· ·set of documents.· Whether or not he reviewed a set of

17· ·documents depends on the thoroughness of the search.· I am

18· ·not interested in any communications that reveal

19· ·privileged information.· And I appreciate your

20· ·instructions not to do so.· All I'm asking about is the

21· ·searches that were conducted.· What I heard the witness

22· ·say is that there were two searches, one at the executive

23· ·level and the other one.· And I'm now asking questions

24· ·about the other search.

25· · · · Q.· ·(BY MS. EISENBERG)· So with that, Mr. Wang, is
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·1· ·it fair to say that there were multiple email searches

·2· ·conducted to identify any communications between

·3· ·representatives of your office and Everytown?

·4· · · · · · · · · MS. STERN:· Objection.· Ms. Eisenberg, I

·5· ·just want to make sure that you stay within the parameters

·6· ·of the narrow category that the Court permitted you to

·7· ·take this deposition of a representative of the Attorney

·8· ·General's Office, which is strictly limited to the

·9· ·New York AG NRA investigation as defined in the subpoena.

10· ·And subject to some -- objections even on the breadth of

11· ·that.· But we are not -- I don't know if it's just, you

12· ·know, in the moment of the questioning, but your scope of

13· ·your questioning is exceeding that.· And he will not

14· ·testify to communications that go beyond the scope of Item

15· ·No. 13 in the notice.

16· · · · · · · · · MS. EISENBERG:· Ms. Stern, I appreciate your

17· ·statement.· If I may point out that paragraph 1 designates

18· ·the corporate representative to testify about document

19· ·reviews undertaken to prepare for this examination.

20· ·Therefore, I'm entitled to understand what documents

21· ·Mr. Wang reviewed and how the universe of such documents

22· ·was determined.· Of course, if you are going to instruct

23· ·the witness not to answer my questions that is your

24· ·prerogative, but I just wanted to make sure that you

25· ·understood my reasoning.
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·1· · · · · · · · · MS. STERN:· Thank you.

·2· · · · · · · · · MS. EISENBERG:· Ms. Duncan, can you please

·3· ·read the question that's pending.

·4· · · · · · · · · (Requested portion was read.)

·5· · · · A.· ·There was an email search conducted, searching

·6· ·for emails between members of the New York Attorney

·7· ·General's team working on the NRA matter and potentially

·8· ·dealing with Everytown, communications with Everytown or

·9· ·communications regarding Everytown with respect to our NRA

10· ·investigation.

11· · · · Q.· ·(BY MS. EISENBERG)· What you just described, is

12· ·that the same or separate from the executive level search

13· ·that we discussed earlier?

14· · · · A.· ·The same search would have been conducted.· The

15· ·attorneys whose emails would have been searched would be

16· ·different on the NRA investigation team level versus the

17· ·individuals at the executive level.

18· · · · Q.· ·And is that because the attorneys on the team

19· ·are not executive -- at the executive level of the office

20· ·of the Attorney General?

21· · · · A.· ·Correct.

22· · · · Q.· ·Do you have personal knowledge as to the details

23· ·of the nonexecutive level search?

24· · · · · · · · · MS. STERN:· Objection.

25· · · · A.· ·Yes.
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·1· · · · Q.· ·(BY MS. EISENBERG)· What is that knowledge based

·2· ·on?

·3· · · · · · · · · MS. STERN:· Objection.

·4· · · · · · · · · I direct you not to answer the question if

·5· ·it requires you to reveal attorney-client communications

·6· ·or attorney work product.

·7· · · · A.· ·That knowledge is based on conversations between

·8· ·me and attorneys within the NYAG NRA investigation team.

·9· · · · · · · · · MS. STERN:· And I direct you not to disclose

10· ·the substance of your communications.

11· · · · Q.· ·(BY MS. EISENBERG)· Did you personally conduct

12· ·the search?

13· · · · A.· ·Again, my answer is the person who actually

14· ·physically conducts a search is often a representative of

15· ·the technology group within this office.

16· · · · Q.· ·Who conducted the search for purposes of your

17· ·preparation?

18· · · · A.· ·My understanding is that a person from the

19· ·technology group within this office would have been the

20· ·person who would have technically conducted the search.

21· · · · Q.· ·Do you know that person's name?

22· · · · · · · · · MS. STERN:· Objection.· What is the

23· ·relevance of knowing who the IT person's name is?

24· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, would you like the

25· ·question re-read back to you?
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·1· · · · A.· ·No.

·2· · · · Q.· ·No, you don't know that person's name?

·3· · · · · · · · · MS. STERN:· Objection.

·4· · · · · · · · · I'm going to direct him not to answer this

·5· ·question without -- unless you can do so without revealing

·6· ·any attorney-client communications.

·7· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, the question is:

·8· ·Do you know the name of the person who conducted the

·9· ·search in the technical level?· Can you answer that

10· ·question without revealing attorney-client communications?

11· · · · A.· ·No.

12· · · · Q.· ·You can't answer that question without revealing

13· ·attorney-client privilege communication?

14· · · · A.· ·I did not directly communicate with any member

15· ·of the technology group of the New York office of the

16· ·Attorney General.

17· · · · Q.· ·Is it your understanding that the member of the

18· ·technology group was provided with search criteria by

19· ·someone else within your office?

20· · · · · · · · · MS. STERN:· Objection, asked and answered.

21· · · · A.· ·That is my understanding.

22· · · · Q.· ·(BY MS. EISENBERG)· And was it one person who

23· ·provided the criteria or was it multiple people?

24· · · · · · · · · MS. STERN:· Objection, asked and answered.

25· · · · · · · · · And again, I direct you not to answer
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·1· ·questions that entail you revealing attorney-client

·2· ·communications or attorney work product.

·3· · · · Q.· ·(BY MS. EISENBERG)· Was it one person who

·4· ·provided the criteria or was it multiple people, Mr. Wang?

·5· · · · A.· ·I'm not aware of whether it was one person or

·6· ·multiple people.

·7· · · · Q.· ·You just know that someone provided the

·8· ·criteria, correct?

·9· · · · A.· ·Correct.

10· · · · Q.· ·What do you know about the criteria that they

11· ·provided?

12· · · · · · · · · MS. STERN:· Objection.· Are you asking him

13· ·again, Ms. Eisenberg, to reveal the attorney-client

14· ·communications?· Because he's told you that he personally

15· ·did not conduct the searches.· So once again, I ask you if

16· ·you can explain to me how you can probe into this area

17· ·without invading attorney-client communications, which I'm

18· ·sure you don't want to invade, or invading work product?

19· ·Please explain to me.

20· · · · · · · · · MS. EISENBERG:· Absolutely, Ms. Stern.  I

21· ·assure you that I do not want to know any attorney-client

22· ·privileged communications.· And -- and the reason I'm

23· ·asking this question -- I'm entitled to ask this question

24· ·because of paragraph 1.· Mr. Wang testified that he

25· ·reviewed documents to prepare for his testimony as the
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·1· ·corporate representative.· He said there were about

·2· ·10 communications and I am entitled to understand whether

·3· ·the search was thorough.· So let me --

·4· · · · · · · · · MS. STERN:· You had asked him questions for,

·5· ·I think, about 45 minutes about the search process.· Do

·6· ·you have any intention of going on to actually the

·7· ·substance of the -- 13 and 17?

·8· · · · · · · · · MS. EISENBERG:· Ms. Stern, if you have an

·9· ·objection you can state it for the record.· And I believe

10· ·you've already done that.· I'm entitled to my answer.

11· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, do you remember

12· ·what the pending question is?

13· · · · A.· ·No.· Please repeat the pending question.

14· · · · · · · · · MS. EISENBERG:· Ms. Duncan.

15· · · · · · · · · (Requested portion was read.)

16· · · · · · · · · MS. STERN:· Again, you're aware of my

17· ·instruction and my pending objection.

18· · · · A.· ·Any knowledge that I have with respect to the

19· ·parameters of that search would have been communicated to

20· ·me by counsel.

21· · · · · · · · · MS. EISENBERG:· Ms. Stern, is it your

22· ·position that because that's how Mr. Wang would have

23· ·learned about it, he cannot answer my question?

24· · · · · · · · · MS. STERN:· That is our position at this

25· ·time.· Please move on.
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·1· · · · · · · · · MS. EISENBERG:· When you say "at this time,"

·2· ·are you willing to reconsider it, or is it your position,

·3· ·period?

·4· · · · · · · · · MS. STERN:· I said "at this time."

·5· · · · · · · · · MS. EISENBERG:· Okay.

·6· · · · · · · · · MS. STERN:· I would ask you to move on.

·7· · · · Q.· ·(BY MS. EISENBERG)· You referenced the NRA

·8· ·bankruptcy team and another team or something to that

·9· ·effect.· What different teams are there related to any NRA

10· ·matters within the office?

11· · · · · · · · · MS. STERN:· Objection.· This is not related

12· ·to Request No. 13 or Request No. 17, so . . .

13· · · · · · · · · MS. EISENBERG:· Ms. Stern, it very much is.

14· ·Mr. Wang testified that the search was confined to those

15· ·deemed to be a member of the team.· And, therefore, I'm

16· ·entitled to understand how it was determined who was or

17· ·was not included in the search.

18· · · · Q.· ·(BY MS. EISENBERG)· So, Mr. Wang, is it your

19· ·understanding that the office searched everyone's emails

20· ·for communications with Everytown?

21· · · · · · · · · MS. STERN:· Objection.· Again --

22· · · · A.· ·Again, you're misstating the search that was

23· ·conducted.· Because the search is limited to

24· ·communications regarding the NRA investigation.

25· · · · Q.· ·(BY MS. EISENBERG)· Directing your attention to
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·1· ·Debtor's 1, the definition section, paragraph 9 defines

·2· ·NRA investigation, correct?

·3· · · · · · · · · MS. STERN:· Can you give us a minute,

·4· ·please.

·5· · · · · · · · · MS. EISENBERG:· Of course.

·6· · · · A.· ·Correct.· Paragraph 9 contains a definition for

·7· ·NYAG-NRA investigation.

·8· · · · Q.· ·(BY MS. EISENBERG)· And when the search was

·9· ·conducted to identify communications related to the

10· ·investigation, was it with this definition in mind?

11· · · · · · · · · MS. STERN:· Objection.· You can answer to

12· ·the extent that you know and to the extent that it does

13· ·not reveal attorney-client communications or attorney work

14· ·product.

15· · · · A.· ·It's the same answer really.· Anything I know

16· ·about the parameters of the search would have been

17· ·communicated to me by counsel.

18· · · · Q.· ·(BY MS. EISENBERG)· Okay.· So the question is

19· ·whether the search that was conducted accounted for the

20· ·broad definition in paragraph 9 of New York Attorney

21· ·General NRA investigation.· Are you --

22· · · · · · · · · MS. STERN:· Object --

23· · · · Q.· ·(BY MS. EISENBERG)· -- taking the position that

24· ·you cannot answer my question without revealing privileged

25· ·communications?
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·1· · · · · · · · · MS. STERN:· Objection.

·2· · · · Q.· ·(BY MS. EISENBERG)· Yes or no, Mr. Wang?

·3· · · · A.· ·It is my understanding that any search would

·4· ·have followed the definitions provided in the 30(b)(6)

·5· ·notice.

·6· · · · Q.· ·When you say "would have followed" that sounds

·7· ·hypothetical.· Did the search follow that definition, yes

·8· ·or no?

·9· · · · A.· ·I did not conduct the search.

10· · · · Q.· ·Did you have a discussion with anyone in

11· ·preparation for your deposition about that search that

12· ·allows you to represent as a corporate representative that

13· ·the search accounted for the definition in paragraph 9?

14· · · · A.· ·I had discussions with counsel.· Are you asking

15· ·me for the substance of my discussions with counsel?

16· · · · Q.· ·No.· My question is whether based on your

17· ·preparation for the deposition you are able to represent

18· ·on behalf of your office that the search that was

19· ·conducted accounted for the definition set forth in

20· ·Section 9 on page 6 of Debtor's 1?

21· · · · · · · · · MS. STERN:· And I direct you again to be

22· ·mindful of your attorney-client communication privilege

23· ·obligations and the attorney work product privilege.· And

24· ·you can answer that, yes or no.

25· · · · A.· ·The search accounted for the definition section
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·1· ·in the 30(b)(6) notice.

·2· · · · Q.· ·(BY MS. EISENBERG)· I'm sorry, I couldn't hear

·3· ·your question -- your answer.

·4· · · · A.· ·The search -- the search accounted for the

·5· ·definitions in the 30(b)(6) notice.

·6· · · · Q.· ·Thank you.

·7· · · · · · · · · MS. STERN:· Svetlana, can I -- I'm sorry.

·8· ·Ms. Eisenberg, can you just tell me who's in the room with

·9· ·you?· Because I think that you had indicated there was one

10· ·person in there --

11· · · · · · · · · MS. EISENBERG:· Yes, of course.

12· · · · · · · · · MS. STERN:· -- and it was a gentleman.

13· · · · · · · · · MS. EISENBERG:· Ms. Burschlag.· She is a

14· ·case manager of Brewer Attorneys & Counselors.· And she's

15· ·the only person with me in the room.· Does that answer

16· ·your question?

17· · · · · · · · · MS. STERN:· Yes.· Thank you.

18· · · · · · · · · MS. EISENBERG:· My pleasure.

19· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Is it your office's

20· ·position that if there were communications between your

21· ·office and Everytown that they didn't involve those who

22· ·you deem to be on the NRA team, that those communications

23· ·were not important to review in preparation for this

24· ·testimony?

25· · · · · · · · · MS. STERN:· Objection.
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·1· · · · A.· ·Can you repeat the question?

·2· · · · Q.· ·(BY MS. EISENBERG)· Is it your office's

·3· ·position --

·4· · · · · · · · · MS. STERN:· Can you repeat the question --

·5· ·sorry.

·6· · · · Q.· ·(BY MS. EISENBERG)· Is it your office's position

·7· ·that if there were communications between your office and

·8· ·Everytown that did not involve those who you deem to be on

·9· ·the NRA team, that those communications were not important

10· ·to review in preparation for your testimony here today?

11· · · · A.· ·I think your question is an improper question

12· ·because as I told you previously, my understanding is that

13· ·there were two searches conducted.· And one of those

14· ·searches was at the executive level.· And any executives

15· ·are not actually on the NRA investigation team.· So your

16· ·question actually presupposes a factual foundation that is

17· ·incorrect.

18· · · · Q.· ·Setting aside the executive search.· I'm

19· ·focusing on the second search that you identified.· Is it

20· ·fair to say that that search focused only on certain email

21· ·accounts within your office, not everyone within your

22· ·office?

23· · · · A.· ·The individuals who were searched with respect

24· ·to the NRA investigation were the attorneys who are on the

25· ·NRA investigation team.· That is limited to one of the
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·1· ·searches and excluding the executive search that was done.

·2· · · · Q.· ·Why were nonattorneys not included?

·3· · · · · · · · · MS. STERN:· Objection.

·4· · · · · · · · · I direct you not to answer that question to

·5· ·the extent that it reveals attorney-client communications

·6· ·and attorney work product.· If you cannot -- if you can

·7· ·answer it, subject to those objections, you may.· If you

·8· ·cannot, let's move on.

·9· · · · Q.· ·(BY MS. EISENBERG)· Why were nonattorneys'

10· ·accounts not searched?

11· · · · · · · · · MS. STERN:· Excuse me?· Objection, lack of

12· ·foundation.

13· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, you stated that

14· ·the only accounts that were searched were those of

15· ·New York Attorney General attorneys, correct?

16· · · · A.· ·With respect to this specific search that is

17· ·being addressed, my understanding is that the attorneys on

18· ·the team, their communications were searched.

19· · · · Q.· ·Okay.· Now, how did you -- the office of the

20· ·New York Attorney General go about determining that your

21· ·search captured all communications related to the

22· ·investigation?

23· · · · · · · · · MS. STERN:· Objection, lack of foundation.

24· ·And again, work product and attorney-client communications

25· ·objections.
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·1· · · · A.· ·Can you repeat the question?

·2· · · · Q.· ·(BY MS. EISENBERG)· Certainly.· How did your

·3· ·office go about determining that the search captured all

·4· ·communications related to the investigation?

·5· · · · A.· ·Again, your question is improper because it does

·6· ·not define the parameters of what search you're referring

·7· ·to.· So I don't understand what -- you're asking how our

·8· ·office determined that our search would have covered all

·9· ·communications.· I don't think those are the parameters of

10· ·the search.

11· · · · Q.· ·Would you agree that it's important to have

12· ·reviewed communications between your office and Everytown

13· ·related to the investigation --

14· · · · A.· ·If there were --

15· · · · Q.· ·-- for you to --

16· · · · A.· ·-- if there were any communications between our

17· ·office and Everytown, those communications regarding the

18· ·NRA investigation, those communications would have been

19· ·with members of the attorney team or at the executive

20· ·level, period.

21· · · · Q.· ·Okay.· And my question is:· How did you go about

22· ·determining that the search only identified communications

23· ·about the investigation?

24· · · · · · · · · MS. STERN:· Objection, lack of foundation.

25· ·And the same attorney-client privilege, attorney work
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·1· ·product objections.

·2· · · · A.· ·I did not go about determining -- making any of

·3· ·those determinations.· Those determinations were made by

·4· ·counsel.

·5· · · · Q.· ·(BY MS. EISENBERG)· Who is counsel?

·6· · · · · · · · · MS. STERN:· Objection, asked and answered.

·7· ·We've been through this already.· Svetlana, we're now an

·8· ·hour and 20 minutes into the deposition.· Are we going to

·9· ·spend the whole day on the process?

10· · · · · · · · · MS. EISENBERG:· That's not a proper

11· ·objection that we are an hour and a half -- and 30 minutes

12· ·into the deposition.· If you'd like to instruct your

13· ·witness not to answer, you may.· If you have objection to

14· ·the form, you may interpose it.· Making statements like

15· ·you just did is not appropriate.

16· · · · · · · · · Ms. Duncan, could you please read the

17· ·pending question.

18· · · · · · · · · (Requested portion was read.)

19· · · · A.· ·I considered counsel to be Emily Stern, Monica

20· ·Connell and Jim Sheehan, the lawyers who were advising me

21· ·with respect to my testimony today.

22· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Other than reviewing

23· ·the ten communications -- ten or so communications and

24· ·meeting in the WebEx sessions that you described, what if

25· ·anything else did you do to prepare for your testimony
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·1· ·here today as to Topic 13, specifically with regard to

·2· ·Everytown?

·3· · · · · · · · · MS. STERN:· Objection, asked and answered.

·4· · · · Q.· ·(BY MS. EISENBERG)· Was there anything else that

·5· ·you did to prepare for your testimony about Topic 13,

·6· ·specifically Everytown, other than what you've already

·7· ·described?

·8· · · · · · · · · MS. STERN:· Objection, asked and answered.

·9· ·Sorry, I withdraw that, other than previously described.

10· · · · A.· ·What I previously described is the process I

11· ·undertook in preparing to testify to Topic 13 with respect

12· ·to Everytown, one of the five specifically named

13· ·individuals or entities.

14· · · · Q.· ·(BY MS. EISENBERG)· Okay.· So what I want to

15· ·know is how it was determined that the search criteria

16· ·that were applied were sufficient to capture any and all

17· ·communications about the investigation as those terms are

18· ·defined.· Are you comfortable that the search was

19· ·thorough?

20· · · · A.· ·As I said, counsel made that determination.

21· · · · Q.· ·So you personally don't have an opinion?

22· · · · A.· ·I have an incredibly high opinion of my counsel:

23· ·Emily Stern, Monica Connell and Jim Sheehan.· Are you

24· ·asking me for my opinion about those three individuals?

25· · · · Q.· ·No.· I'm asking you whether you believe that the
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·1· ·search was thorough?

·2· · · · A.· ·Counsel advised me.

·3· · · · · · · · · MS. STERN:· ·I'm sorry.· Objection, asked

·4· ·and answered.· I believe that we've gone through this

·5· ·before.· You can go ahead and answer the question.

·6· · · · A.· ·As I said before, counsel advised me with

·7· ·respect to the search.

·8· · · · Q.· ·(BY MS. EISENBERG)· Okay.· I don't want to know

·9· ·what specifically they told you, but I want to understand

10· ·what if anything specifically about the search that was

11· ·conducted gives you comfort that it was thorough?

12· · · · · · · · · MS. STERN:· Objection, asked and answered.

13· ·We have already discussed this.

14· · · · · · · · · But if you have anything additional to say,

15· ·you can go ahead and testify.

16· · · · A.· ·Counsel advised me with respect to the

17· ·parameters of the search.

18· · · · Q.· ·(BY MS. EISENBERG)· Okay.· I understand that

19· ·that's how you learned it.· What I'm asking you is on what

20· ·basis do you believe, if that's your belief, that the

21· ·search was thorough, other than their reputation?

22· · · · · · · · · MS. STERN:· Objection, asked and answered.

23· · · · A.· ·Counsel advised me with respect to the

24· ·parameters of the search.

25· · · · · · · · · MS. STERN:· Svetlana, can we take a break in
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·1· ·a couple minutes since we've been going almost an hour and

·2· ·a half at this point?

·3· · · · · · · · · MS. EISENBERG:· We can take a break at any

·4· ·time you'd like.

·5· · · · · · · · · MS. STERN:· Is this an appropriate time for

·6· ·you?

·7· · · · · · · · · MS. EISENBERG:· Of course.

·8· · · · · · · · · MS. STERN:· Okay.

·9· · · · · · · · · THE VIDEOGRAPHER:· Going off the record at

10· ·10:25.

11· · · · · · · · ·(Recess from 10:25 a.m. to 10:40 a.m.)

12· · · · · · · · · THE VIDEOGRAPHER:· We're back on the record

13· ·at 10:40 a.m.· Go ahead.

14· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, any of the ten

15· ·emails that you reviewed were they threads?· Do you know

16· ·what I mean when I say "thread"?

17· · · · A.· ·I'm sorry, what word was that?

18· · · · Q.· ·Thread.· Are you familiar with the concept of

19· ·email thread?

20· · · · A.· ·Yes.· Threads.

21· · · · Q.· ·What is an email thread?

22· · · · A.· ·An email thread is when there are multiple

23· ·emails and the most recent email would be at the top and

24· ·the originating email would be at the bottom.

25· · · · Q.· ·As opposed to a document that's just one single

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 995 RECEIVED NYSCEF: 12/20/2022William Wang, Corp Rep

888-893-3767
www.lexitaslegal.com

William Wang, Corp Rep Pages 47

888-893-3767
www.lexitaslegal.com

YVer1f



·1· ·email, correct?

·2· · · · A.· ·Correct.

·3· · · · Q.· ·Were any of the approximately ten documents that

·4· ·you referenced previously email threads?

·5· · · · · · · · · MS. STERN:· Objection.

·6· · · · A.· ·I believe there were a couple of email threads

·7· ·in there.

·8· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Now, any of the ten

·9· ·or so documents that you reviewed, did they involve any

10· ·email messages to or from anyone at Everytown?

11· · · · A.· ·As I said before, I believe all of those

12· ·communications were internal.

13· · · · Q.· ·Okay.· So is it your testimony that none of the

14· ·documents that you reviewed contained any communications

15· ·with Everytown?

16· · · · · · · · · MS. STERN:· Objection.

17· · · · A.· ·My understanding is that they were all internal

18· ·emails.

19· · · · Q.· ·(BY MS. EISENBERG)· Is it your office's position

20· ·that those emails are privileged?

21· · · · · · · · · MS. STERN:· Objection.· Are you asking the

22· ·witness for a position on -- on a legal issue?

23· · · · · · · · · MS. EISENBERG:· Yes --

24· · · · · · · · · MS. STERN:· I'm going to direct him not to

25· ·answer that question.
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·1· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Do you know --

·2· · · · · · · · · MS. STERN:· You've already made your request

·3· ·for the communications.· We said that we were going to

·4· ·take it under advisement and your requests should be

·5· ·directed to counsel, not to the witness.

·6· · · · Q.· ·(BY MS. EISENBERG)· Okay.· So, Mr. Wang, is it

·7· ·fair to say that no portion of either -- I'm sorry, let

·8· ·me -- strike that.

·9· · · · · · · · · Is it fair to say that no portion of any

10· ·thread that you reviewed in preparation for your testimony

11· ·contain a communication involving Everytown?

12· · · · · · · · · MS. STERN:· Objection.· To the extent you

13· ·can remember the details of every communication, you can

14· ·answer that.

15· · · · A.· ·My review was all of internal communications,

16· ·none of them went out to Everytown.

17· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Did any of them come

18· ·in from Everytown?

19· · · · A.· ·No.

20· · · · Q.· ·What information did you learn from your review

21· ·of those communications?

22· · · · · · · · · MS. STERN:· Objection.

23· · · · A.· ·Those communications were generally

24· ·nonsubstantive and administerial.

25· · · · Q.· ·(BY MS. EISENBERG)· My question is:· What
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·1· ·information did you learn from your review of those

·2· ·communications?

·3· · · · A.· ·I learned that there was no substance contained

·4· ·in any of those communications.· And I also learned that

·5· ·those communications were administerial in nature.

·6· · · · Q.· ·Did they refer to Everytown?

·7· · · · A.· ·Yes, Everytown was discussed.

·8· · · · Q.· ·In what context?

·9· · · · A.· ·In the context of -- in the context of a

10· ·complaint that Everytown had.

11· · · · Q.· ·What kind of complaint?

12· · · · A.· ·I believe it was related to the NRA.

13· · · · Q.· ·When you say "complaint," do you mean as a

14· ·pleading in the legal sense or something else?

15· · · · A.· ·Not in the legal sense.

16· · · · Q.· ·Okay.· What complaint did Everytown have with

17· ·regard to the NRA?

18· · · · · · · · · MS. STERN:· Objection.· To the extent that

19· ·it calls for you to reveal any attorney-client

20· ·communications or attorney work product, subject to that

21· ·you can answer the question with respect to external

22· ·communications.

23· · · · · · · · · MS. EISENBERG:· Ms. Stern, do you agree that

24· ·insofar as there were communications from Everytown, those

25· ·communications are not privileged?
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·1· · · · · · · · · MS. STERN:· That's correct.· That's what I

·2· ·think I just said to the witness.

·3· · · · · · · · · MS. EISENBERG:· Okay.· I just want to make

·4· ·clear.

·5· · · · · · · · · MS. STERN:· Yeah.

·6· · · · A.· ·As I said, the communications that I reviewed

·7· ·were internal communications.· They discussed Everytown

·8· ·within those communications.

·9· · · · Q.· ·(BY MS. EISENBERG)· Did they also discuss a

10· ·complaint by Everytown?

11· · · · A.· ·As I said, the communications were fairly

12· ·nonsubstantive and administerial.

13· · · · Q.· ·That was not the question that I asked.

14· · · · · · · · · Ms. Duncan, please repeat the question.

15· · · · · · · · · (Requested portion was read.)

16· · · · · · · · · MS. STERN:· Sorry.· Can you go -- can you

17· ·read the question before because it's referring to did

18· ·they discuss?· Can you just read the question before so

19· ·the witness is clear what you're referring to in that

20· ·question.

21· · · · · · · · · (Requested portion was read.)

22· · · · · · · · · MS. STERN:· Objection.· If you can

23· ·understand the question, if you can't . . .

24· · · · A.· ·As I said, the communications were generally

25· ·administrative in nature.· They addressed Everytown, and
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·1· ·they were nonsubstantive.

·2· · · · Q.· ·(BY MS. EISENBERG)· You said that they

·3· ·referenced Everytown in the context of a complaint.· Do

·4· ·you recall that testimony?

·5· · · · A.· ·Yes.

·6· · · · Q.· ·What did you mean by "complaint"?

·7· · · · A.· ·My understanding is the sum and substance of the

·8· ·complaint was not discussed in the communications.

·9· · · · Q.· ·Setting aside those communications, do you

10· ·have -- withdrawn.

11· · · · · · · · · Setting aside what those communications

12· ·said, what is the complaint by Everytown?

13· · · · A.· ·My understanding is that Everytown raised

14· ·concerns with respect to public filings made by the NRA, I

15· ·believe in particular the 2017 990.· And they also raised

16· ·the Wall Street Journal article, I believe, from late

17· ·2018.

18· · · · Q.· ·Who at Everytown raised concerns about public

19· ·filing of the NRA?

20· · · · A.· ·This was first communicated through counsel to

21· ·Everytown, Jason Lillien.

22· · · · Q.· ·Jason William?

23· · · · A.· ·Lillien, L-i-l-l-i-e-n.

24· · · · Q.· ·You said this was first conveyed by Mr. Lillien

25· ·or to Mr. Lillien?
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·1· · · · A.· ·By.

·2· · · · Q.· ·How did Mr. Lillien convey this concern?

·3· · · · A.· ·My understanding is that Mr. Lillien requested a

·4· ·meeting with the Attorney General's Office.

·5· · · · Q.· ·When did he do this?

·6· · · · A.· ·I believe it was in January of 2019.

·7· · · · Q.· ·How did he make the request?

·8· · · · · · · · · MS. STERN:· Objection.

·9· · · · A.· ·I don't know.

10· · · · · · · · · MS. EISENBERG:· It appears that the witness

11· ·is not prepared for his testimony.· We reserve our rights,

12· ·but in the interest of moving on, I'll ask my next

13· ·question.

14· · · · · · · · · MS. STERN:· Okay.· We disagree with that

15· ·characterization of his preparation in his inability to

16· ·respond to the details of one question that you've asked

17· ·over the course of this morning, but we will move on.

18· · · · Q.· ·(BY MS. EISENBERG)· Who at the office did he ask

19· ·for the meeting?

20· · · · A.· ·My understanding is he requested that meeting

21· ·with bureau chief James Sheehan.

22· · · · Q.· ·Was Mr. Lillien's request for a meeting granted?

23· · · · A.· ·Yes.

24· · · · Q.· ·How many meetings occurred in response to

25· ·Mr. Lillien's request?
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·1· · · · · · · · · MS. STERN:· Objection.

·2· · · · · · · · · You can answer.

·3· · · · A.· ·One single meeting.

·4· · · · Q.· ·(BY MS. EISENBERG)· When did the one single

·5· ·meeting occur?

·6· · · · A.· ·February 14, 2019.

·7· · · · Q.· ·Where was this meeting?

·8· · · · A.· ·At the New York State Attorney General's Office,

·9· ·28 Liberty.

10· · · · Q.· ·In New York City?

11· · · · A.· ·New York, New York 10005.

12· · · · Q.· ·How long was this meeting?

13· · · · A.· ·My understanding was it was approximately one

14· ·hour.

15· · · · Q.· ·Did you personally not attend the meeting?

16· · · · A.· ·I did not.

17· · · · Q.· ·And who from the New York Attorney General's

18· ·Office was at the meeting?

19· · · · A.· ·James Sheehan and Laura Wood.

20· · · · Q.· ·W-o-o-d?

21· · · · A.· ·Correct.

22· · · · Q.· ·What is Ms. Wood's title?

23· · · · · · · · · MS. STERN:· Objection.

24· · · · A.· ·Ms. Wood is no longer with the New York State

25· ·Attorney General's Office.
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·1· · · · Q.· ·(BY MS. EISENBERG)· When did she leave?

·2· · · · A.· ·I don't know the exact date when she departed

·3· ·the office.

·4· · · · Q.· ·Do you know the approximate date of her

·5· ·departure?

·6· · · · A.· ·I believe it was in the spring of 2019, but I am

·7· ·not certain of that date.

·8· · · · Q.· ·What was her title at the time of the meeting?

·9· · · · A.· ·She was an Assistant Attorney General within the

10· ·executive division of the office.

11· · · · Q.· ·Did she come to the meeting from Albany or is

12· ·her office in New York?

13· · · · · · · · · MS. STERN:· Objection, lack of foundation.

14· · · · A.· ·My understanding is that she's located in New --

15· ·she was located in New York City.

16· · · · Q.· ·(BY MS. EISENBERG)· Who from Everytown attended

17· ·the meeting?

18· · · · A.· ·Everytown was represented at the meeting by

19· ·counsel, Jason Lillien.· And also attending the meeting

20· ·were Nicholas Suplina, Rachel Nash, Michael-Sean Spence

21· ·and Michael Kane, K-a-n-e.

22· · · · Q.· ·Are you reading from something?

23· · · · A.· ·No.

24· · · · Q.· ·The names that you referenced, is it individuals

25· ·working for Everytown?
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·1· · · · A.· ·That is my understanding, other than Mr. Lillien

·2· ·who is counsel to Everytown.

·3· · · · Q.· ·What happened at the meeting?

·4· · · · · · · · · MS. STERN:· Objection.

·5· · · · A.· ·There was a discussion by Everytown that

·6· ·involved the NRA.

·7· · · · Q.· ·(BY MS. EISENBERG)· Who from Everytown spoke at

·8· ·the meeting?

·9· · · · · · · · · MS. STERN:· Objection.

10· · · · A.· ·I was not physically present at the meeting.

11· · · · Q.· ·(BY MS. EISENBERG)· So you don't know, correct?

12· · · · A.· ·I was not physically present at the meeting, so

13· ·I can't tell you who spoke.· If I was to tell you who

14· ·spoke, I would be presuming.

15· · · · Q.· ·And in the course of your preparation for your

16· ·testimony here today, that's not something that you came

17· ·to learn by speaking to your colleagues, is it?

18· · · · A.· ·I --

19· · · · · · · · · MS. STERN:· Yes or no.· You can answer that

20· ·yes or no.

21· · · · A.· ·No.· I was not told who specifically spoke.

22· · · · Q.· ·(BY MS. EISENBERG)· Okay.· What did Mr. Sheehan

23· ·say about the meeting?

24· · · · · · · · · MS. STERN:· Objection.

25· · · · Q.· ·(BY MS. EISENBERG)· Did Mr. Sheehan say anything
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·1· ·at that meeting?

·2· · · · A.· ·My understanding is that this meeting was mostly

·3· ·the Attorney General's Office listening to a complaint

·4· ·that Everytown raised, and we listened to it.

·5· · · · Q.· ·Did Mr. Sheehan make any statements other than

·6· ·to confirm that he was listening to what was being

·7· ·presented?

·8· · · · A.· ·He did.

·9· · · · Q.· ·What did he say?

10· · · · · · · · · MS. STERN:· Objection.

11· · · · · · · · · MS. EISENBERG:· Basis?

12· · · · · · · · · MS. STERN:· You're asking -- you're asking

13· ·the corporate representative to provide you with a

14· ·play-by-play of who said what in the meeting.· Is it your

15· ·position that that is --

16· · · · · · · · · MS. EISENBERG:· Ms. Stern, the witness is

17· ·perfectly capable of saying that he's not aware of

18· ·play-by-play.· You are coaching the witness and I object

19· ·to the way you've been objecting.· You can object to the

20· ·form and anything other than that is simply inappropriate.

21· · · · · · · · · MS. STERN:· Answer the question --

22· · · · Q.· ·(BY MS. EISENBERG)· What did Mr. Sheehan --

23· · · · · · · · · MS. STERN:· -- if you're able.

24· · · · Q.· ·(BY MS. EISENBERG)· -- say at the meeting?

25· · · · A.· ·I know that Mr. Sheehan was mostly listening.
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·1· ·And the one thing that I know Mr. Sheehan said was that

·2· ·Everytown could not be involved in any investigation.· And

·3· ·the investigation would be completely independent.

·4· · · · Q.· ·(BY MS. EISENBERG)· How do you know that that's

·5· ·what he said?

·6· · · · · · · · · MS. STERN:· Objection.

·7· · · · · · · · · I direct you not to reveal any

·8· ·attorney-client communications or any attorney work

·9· ·product in answering that question.· And if you cannot

10· ·answer that question without invading those privileges,

11· ·then direct you not to answer the question.

12· · · · A.· ·I know that from my preparation for today's

13· ·testimony.

14· · · · Q.· ·(BY MS. EISENBERG)· Other than saying that the

15· ·investigation had to be independent in sum and substance,

16· ·what if anything else did Mr. Sheehan say at that meeting?

17· · · · A.· ·That is all that I'm aware of that he said.

18· · · · Q.· ·It's possible that he said other things, you're

19· ·just not aware of what they might have been, correct?

20· · · · A.· ·As I told you, I was not physically present at

21· ·this meeting.

22· · · · Q.· ·Right.· But this is your 30(b)(6) deposition so

23· ·I'm entitled to understand and exhaust the scope of your

24· ·knowledge.· So understanding that you were not in the

25· ·meeting, but understanding that you're prepared for your
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·1· ·deposition here today, what if anything else did

·2· ·Mr. Sheehan say at that meeting other than that the

·3· ·investigation had to be independent in sum and substance?

·4· · · · A.· ·That is the only thing that I am aware that he

·5· ·said.

·6· · · · Q.· ·Okay.· What about Ms. Wood, did Ms. Wood say

·7· ·anything at the meeting?

·8· · · · A.· ·I do not know.

·9· · · · Q.· ·What was the format of Everytown's

10· ·presentation -- well, is it fair to say, based on what you

11· ·know, that Everytown made a presentation to Mr. Sheehan

12· ·and Ms. Wood in that meeting?

13· · · · · · · · · MS. STERN:· Objection.

14· · · · A.· ·That is not my understanding.

15· · · · Q.· ·(BY MS. EISENBERG)· How did it -- how did

16· ·Everytown communicate what they wanted to convey to

17· ·Mr. Sheehan and Ms. Wood at that meeting?

18· · · · A.· ·My understanding is they would have conveyed

19· ·that orally.

20· · · · Q.· ·Okay.· So they made a number of verbal

21· ·assertions, correct?

22· · · · · · · · · MS. STERN:· Objection, lack of foundation.

23· · · · A.· ·I believe they spoke.

24· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Did they use a

25· ·PowerPoint presentation or any other visual aid when they
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·1· ·spoke?

·2· · · · A.· ·Not that I'm aware of.

·3· · · · Q.· ·In your preparation for your testimony here

·4· ·today, did you confirm that there was not a PowerPoint

·5· ·presentation used by Everytown during that meeting?

·6· · · · A.· ·I confirmed that there were no documents shared

·7· ·by Everytown.

·8· · · · Q.· ·Were there any documents shared during that

·9· ·meeting by the representatives of your office?

10· · · · A.· ·No.

11· · · · Q.· ·Did Mr. Sheehan take notes during that meeting?

12· · · · A.· ·Not that I'm aware of.

13· · · · Q.· ·It's possible that he did, it's just that you

14· ·don't know based on your preparation, correct?

15· · · · A.· ·I don't believe he did and Mr. --

16· · · · Q.· ·When you say you don't -- I'm sorry, I

17· ·interrupted you.· Go ahead.

18· · · · A.· ·I don't believe he kept any notes.

19· · · · Q.· ·And that belief is based on your preparation for

20· ·your testimony?

21· · · · A.· ·Correct.

22· · · · Q.· ·Did anyone ever tell you that he did not take

23· ·notes at that meeting?

24· · · · · · · · · MS. STERN:· Objection.

25· · · · · · · · · Again, I direct you not to reveal any
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·1· ·attorney-client communications and any attorney work

·2· ·product.· I think that you've answered the question.· And

·3· ·I'm -- if you can further answer it without invading those

·4· ·privileges, you may, but I caution you.

·5· · · · A.· ·My understanding is that no notes were taken.

·6· · · · Q.· ·(BY MS. EISENBERG)· Okay.· What about Ms. Wood,

·7· ·did she take any notes?

·8· · · · A.· ·Not that I'm aware of.

·9· · · · Q.· ·So it's your understanding that they came to the

10· ·meeting and took no notes?

11· · · · · · · · · MS. STERN:· Objection.

12· · · · A.· ·Correct.· As I told you, this meeting was mostly

13· ·the Attorney General's Office listening to a complaint

14· ·from an outside party.

15· · · · Q.· ·(BY MS. EISENBERG)· What specifically was

16· ·Everytown's complaint, as you use that word?

17· · · · · · · · · MS. STERN:· Objection.

18· · · · · · · · · MS. EISENBERG:· Basis?

19· · · · · · · · · MS. STERN:· Basis?

20· · · · · · · · · MS. EISENBERG:· Please state the basis of

21· ·your objection.

22· · · · · · · · · MS. STERN:· That the question is vague.

23· · · · · · · · · MS. EISENBERG:· Okay.

24· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, you testified that

25· ·during the meeting Everytown referenced a complaint that
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·1· ·they had; is that fair?

·2· · · · A.· ·Correct.

·3· · · · Q.· ·What was Everytown's complaint?

·4· · · · A.· ·My understanding is that Everytown's complaint

·5· ·involved the 2017 IRS 990 of the National Rifle

·6· ·Association of America.· And media -- publicly available

·7· ·media reporting, such as the Wall Street Journal article

·8· ·from late 2018.· My understanding is that they raised

·9· ·these items and that was the extent of the meeting.

10· ·Mr. -- these items were already within the purview of

11· ·Mr. Sheehan.

12· · · · Q.· ·When you say that "these items were already

13· ·within the purview of Mr. Sheehan," let's deconstruct

14· ·that.· By "items," are you referring to Form 990 and the

15· ·Wall Street Journal article or something else?

16· · · · A.· ·The raising of the Form 990 and the public media

17· ·reporting were nothing new to Mr. Sheehan.

18· · · · Q.· ·Okay.· So he already was familiar with the fact

19· ·that the NRA had filed an IRS 990?

20· · · · A.· ·Yes.· As you are aware, the charities bureau is

21· ·a regulator of New York not-for-profit corporations and

22· ·under an obligation to file those documents with our

23· ·office on an annual basis.

24· · · · Q.· ·Okay.· When you said that those items were

25· ·already within the purview of Mr. Sheehan, what if
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·1· ·anything else did you mean other than this falls within

·2· ·the purview of your office when not-for-profits filed?

·3· · · · · · · · · MS. STERN:· Objection.

·4· · · · A.· ·I meant --

·5· · · · Q.· ·(BY MS. EISENBERG)· Let me rephrase.· Mr. Wang,

·6· ·you said those items were already within Mr. Sheehan's

·7· ·purview, you used those words and you said that in sum and

·8· ·substance.· Do you recall that?

·9· · · · A.· ·Correct.

10· · · · Q.· ·What did you mean by "purview" in that response?

11· · · · A.· ·I meant that the information that Everytown

12· ·raised and brought to the attention to our office was not

13· ·new information to Mr. Sheehan.

14· · · · Q.· ·Okay.· Had your office already begun an

15· ·investigation into the NRA by the time of this meeting

16· ·with Everytown?

17· · · · · · · · · MS. STERN:· Objection.

18· · · · · · · · · I would caution the witness not to reveal

19· ·any information that is subject to protections of the

20· ·attorney-client privilege and attorney work product.  I

21· ·think you can answer that question yes or no.

22· · · · · · · · · Can you read the question back?

23· · · · · · · · · (Requested portion was read.)

24· · · · A.· ·So the answer to this question revolves around

25· ·definitions of the word "investigation".· Our office --
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·1· ·the general rule of thumb in our office is that an

·2· ·investigation begins when the Attorney General grants us

·3· ·the authority to open an investigation.· Leading up to the

·4· ·formal opening of an investigation there is typically a

·5· ·preinvestigative inquiry stage.· At the point of time that

·6· ·we're discussing, this February 14, 2019, meeting with

·7· ·Everytown, a preinvestigative inquiry phase was already

·8· ·under way.

·9· · · · Q.· ·(BY MS. EISENBERG)· When did --

10· · · · A.· ·A formal investigation had not yet been opened.

11· · · · Q.· ·I'm sorry.· Thank you.

12· · · · · · · · · When did the preinvestigative inquiry stage

13· ·with regard to the NRA begin?

14· · · · A.· ·My understanding is late 2018.

15· · · · Q.· ·Was it in December?

16· · · · A.· ·My understanding is that it was between November

17· ·and December.

18· · · · Q.· ·What documentation is created when a

19· ·preinvestigative inquiry stage begins?

20· · · · · · · · · MS. STERN:· Objection.· One on the grounds

21· ·of attorney work product.· And two, is that question in

22· ·the abstract or directed to this particular matter?

23· · · · · · · · · MS. EISENBERG:· It's a general question.

24· · · · Q.· ·(BY MS. EISENBERG)· Are there documents that are

25· ·generated within your office when a preinvestigative
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·1· ·inquiry stage begins?

·2· · · · · · · · · MS. STERN:· And again, I would say that you

·3· ·need to consider the attorney work product and

·4· ·attorney-client privilege.· If you can answer the

·5· ·question, yes or no, you can go ahead.

·6· · · · A.· ·Documents are generated every day, if you send

·7· ·an email you generate a document.

·8· · · · Q.· ·(BY MS. EISENBERG)· Let me ask it differently.

·9· ·You testified that there's a difference between the

10· ·preinvestigative inquiry stage and what happens after the

11· ·Attorney General grants the authority to conduct an

12· ·investigation.· Do you recall that testimony?

13· · · · A.· ·Yes.

14· · · · Q.· ·Is that an accurate description of how things

15· ·work in your office?

16· · · · A.· ·Yes.· And in particular to this NRA

17· ·investigation, that's how it worked.

18· · · · Q.· ·When -- did there come a time when Attorney

19· ·General James granted the authority to begin an

20· ·investigation into the NRA?

21· · · · A.· ·Yes.

22· · · · Q.· ·When did that happen?

23· · · · A.· ·In order to formally open an investigation, the

24· ·Attorney General grants the authority to the charities

25· ·bureau to do so -- to open the investigation.· That
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·1· ·happened on April 19, 2019.

·2· · · · Q.· ·Is there a document that evidences the grant of

·3· ·such authority?

·4· · · · · · · · · MS. STERN:· Objection.

·5· · · · A.· ·Not that I'm aware of.

·6· · · · Q.· ·(BY MS. EISENBERG)· How did --

·7· · · · · · · · · MS. STERN:· Hold on.

·8· · · · Q.· ·(BY MS. EISENBERG)· -- withdrawn.· When --

·9· · · · · · · · · MS. STERN:· I'm going to object to the

10· ·inquiry into the internal attorney work product of the

11· ·Attorney General's Office.· I've allowed him to answer the

12· ·question as to when the investigation opened.· And any

13· ·inquiry further into the substance of that process as

14· ·privileged.· And I direct the witness not to answer those

15· ·questions.

16· · · · · · · · · MS. EISENBERG:· Ms. Stern, I withdrew the

17· ·question.

18· · · · · · · · · MS. STERN:· Okay.

19· · · · Q.· ·(BY MS. EISENBERG)· For your office to begin a

20· ·preinvestigative inquiry stage, what does an assistant

21· ·attorney general have to do in terms of obtaining

22· ·approvals from either Attorney General James or anyone

23· ·else?

24· · · · · · · · · MS. STERN:· Objection.

25· · · · A.· ·Are you speaking about something specific to one
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·1· ·of the topics from today, or are you speaking about our

·2· ·general office practices?

·3· · · · Q.· ·(BY MS. EISENBERG)· General office practices.

·4· · · · A.· ·Can you repeat the question?

·5· · · · Q.· ·Yes.· What if any approvals must an assistant

·6· ·attorney general obtain before beginning a

·7· ·preinvestigating inquiry stage?

·8· · · · · · · · · MS. STERN:· Objection.

·9· · · · · · · · · I'm going to direct the witness not to

10· ·answer this question on the grounds of attorney work

11· ·product, attorney-client communications.· Unless you can

12· ·explain to me why that's relevant to Topics 13 and 17, we

13· ·should just move on.

14· · · · · · · · · MS. EISENBERG:· Well, the reason it's

15· ·relevant is because Mr. Wang just said that by the time

16· ·Everytown raised their, quote, complaint, those, quote,

17· ·items were already under Mr. Sheehan's purview.· What I'm

18· ·trying to understand is whether there are documents that,

19· ·in fact, corroborate that statement.

20· · · · · · · · · MS. STERN:· The documents -- internal

21· ·documents to the Attorney General's Office would not be

22· ·discoverable to -- in connection with this matter.· So I

23· ·don't see how they're discoverable by way of his

24· ·testimony --

25· · · · · · · · · MS. EISENBERG:· I'm not asking --
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·1· · · · · · · · · (Simultaneous speakers.)

·2· · · · · · · · · MS. EISENBERG:· I'm not asking for copies.

·3· ·I'm just asking if there are documents that are commonly

·4· ·created at the beginning of a preinvestigating inquiry

·5· ·stage.· And if such a document was, in fact, created with

·6· ·regard to the inquiry stage of the NRA.· I just want to

·7· ·know if the document exists.

·8· · · · Q.· ·(BY MS. EISENBERG)· So my first question is:

·9· ·What does your office typically do to commemorate the

10· ·beginning of a preinvestigative inquiry?

11· · · · · · · · · MS. STERN:· And again, I'm going to object

12· ·because that is not a subject matter.· I understand your

13· ·theory, but that is not a subject matter that the Court

14· ·has authorized the Debtor to inquire of in this

15· ·deposition.· And so I would ask that you direct your

16· ·attention to the two subject matters and the preparatory

17· ·matter, which we spent quite some time discussing and not

18· ·the general processes and procedures of the Attorney

19· ·General's Office.

20· · · · · · · · · MS. EISENBERG:· Are you instructing the

21· ·witness not to answer or may he answer the question?

22· · · · · · · · · MS. STERN:· I'm instructing the witness not

23· ·to answer.

24· · · · · · · · · MS. EISENBERG:· Okay.· We reserve our

25· ·rights.
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·1· · · · Q.· ·(BY MS. EISENBERG)· Did Mr. Sheehan tell

·2· ·Everytown at the meeting that the Attorney General's

·3· ·Office was already conducting an investigative inquiry

·4· ·into the NRA or words to that effect?

·5· · · · · · · · · MS. STERN:· Objection.

·6· · · · A.· ·That is not my understanding.

·7· · · · Q.· ·(BY MS. EISENBERG)· Is it your understanding

·8· ·that Mr. Sheehan did not indicate to Everytown that the

·9· ·preinvestigative inquiry stage had already begun?

10· · · · A.· ·As I said before, what I know is that

11· ·Mr. Sheehan told Everytown that any investigation would be

12· ·completely independent.

13· · · · Q.· ·So is it your testimony here today that when

14· ·Everytown walked out of the meeting they had no idea

15· ·whether or not the investigative inquiry had already

16· ·begun?

17· · · · · · · · · MS. STERN:· Objection.· I don't think that

18· ·this 30(b)(6) witness can testify as to what was in

19· ·that -- the mind of the Everytown representatives or their

20· ·counsel.

21· · · · Q.· ·(BY MS. EISENBERG)· Is it your testimony here

22· ·today that during the meeting Mr. Sheehan did not say

23· ·anything to Everytown to indicate that an investigative

24· ·inquiry had already begun?

25· · · · · · · · · MS. STERN:· Objection.
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·1· · · · A.· ·My understanding is that Mr. Sheehan informed

·2· ·Everytown that any investigation would be completely

·3· ·independent.

·4· · · · Q.· ·(BY MS. EISENBERG)· But it's your understanding

·5· ·that he did not indicate that an investigative inquiry had

·6· ·already begun, correct?

·7· · · · · · · · · MS. STERN:· I'm sorry, can you read that

·8· ·question back, please.

·9· · · · Q.· ·(BY MS. EISENBERG)· But it's your understanding

10· ·that Mr. Sheehan did not indicate to Everytown during that

11· ·meeting that an investigative inquiry had already begun?

12· · · · A.· ·My understanding is that the only thing he told

13· ·Everytown was that any investigation would be a completely

14· ·independent investigation.

15· · · · Q.· ·So your understanding is that he did not say

16· ·anything to Everytown other than that the investigation

17· ·would be a completely independent investigation; is that

18· ·correct?

19· · · · · · · · · MS. STERN:· Objection, lack of foundation.

20· ·And misstates the testimony.

21· · · · A.· ·That's not what I said.· What I said is the one

22· ·thing I know that Mr. Sheehan did tell Everytown is that

23· ·he instructed them, he informed them, excuse me, that any

24· ·investigation would be a completely independent one.

25· · · · Q.· ·(BY MS. EISENBERG)· So that's what you know,
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·1· ·correct?

·2· · · · · · · · · MS. STERN:· Are you asking him as Mr. Will

·3· ·Wang?· Are you asking him, you as the corporate

·4· ·representative of the Attorney General, which is the

·5· ·capacity in which he's testifying here today?

·6· · · · · · · · · MS. EISENBERG:· Well, those two relate

·7· ·because all Mr. Wang can testify to as the corporate

·8· ·representative is what he personally knows here today.

·9· · · · Q.· ·(BY MS. EISENBERG)· So my question is --

10· · · · · · · · · MS. STERN:· No, I just want the record to be

11· ·clear that Mr. Wang is testifying on behalf of the

12· ·corporation.· If you're asking him questions directed to

13· ·him individually, not in his role, speaking on behalf of

14· ·the corporation.· I just want that to be clear in the

15· ·record.

16· · · · Q.· ·(BY MS. EISENBERG)· Is it the corporation's or

17· ·the Office's testimony here today that during the meeting

18· ·with Everytown on February 14, 2019, Mr. Sheehan did not

19· ·communicate anything to Everytown other than the statement

20· ·about the independence of the investigation that you

21· ·referenced previously?

22· · · · · · · · · MS. STERN:· Objection, asked and answered.

23· ·And it misstates the prior testimony.

24· · · · A.· ·My understanding is that Mr. Sheehan informed

25· ·Everytown that any investigation would be completely
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·1· ·independent.

·2· · · · Q.· ·(BY MS. EISENBERG)· And it's your understanding

·3· ·as the corporate representative, correct?

·4· · · · A.· ·That is the capacity on which I am testifying

·5· ·today.

·6· · · · Q.· ·Okay.· And in that same capacity, is it your

·7· ·understanding that other than informing Everytown of the

·8· ·fact that the investigation would have to be independent,

·9· ·Mr. Sheehan did not inform Everytown of any other

10· ·information?

11· · · · · · · · · MS. STERN:· Objection.

12· · · · A.· ·My understanding is that Mr. Sheehan informed

13· ·Everytown that any investigation would be a completely

14· ·independent one.

15· · · · Q.· ·(BY MS. EISENBERG)· Did he inform them of

16· ·anything else?

17· · · · · · · · · MS. STERN:· Objection.

18· · · · A.· ·My previous testimony is what I am aware of.

19· · · · Q.· ·(BY MS. EISENBERG)· What about Ms. Wood, what if

20· ·anything did she inform Everytown of during that meeting?

21· · · · A.· ·I am not aware of anything with respect to

22· ·Ms. Wood.

23· · · · Q.· ·What if any questions did Mr. -- withdrawn.

24· · · · · · · · · Did Mr. Sheehan ask representatives of

25· ·Everytown any questions during the February 14th meeting?
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·1· · · · A.· ·Not that I'm aware of.

·2· · · · Q.· ·Possible?

·3· · · · A.· ·Not that I'm aware of.

·4· · · · Q.· ·But it's possible that he asked them questions,

·5· ·correct?

·6· · · · A.· ·Not that I'm aware of.

·7· · · · Q.· ·You're not aware that it's possible?

·8· · · · · · · · · MS. STERN:· Objection.

·9· · · · · · · · · Are you asking him personally whether he has

10· ·an opinion that it's possible that there were questions,

11· ·or are you asking -- as a corporate representative he's

12· ·saying that he's not aware of.· And I don't think that he

13· ·can speculate as a corporate representative of the

14· ·possibility of any questions raised during the meeting.

15· · · · Q.· ·(BY MS. EISENBERG)· As a corporate

16· ·representative is it your position here today that

17· ·Mr. Sheehan did not ask Everytown representatives any

18· ·questions during that meeting?

19· · · · A.· ·I am not aware of any questions that Mr. Sheehan

20· ·would have asked at that meeting.

21· · · · Q.· ·But it's possible that he did, correct?

22· · · · · · · · · MS. STERN:· Again, asked and answered.

23· ·Objection, asked and answered.

24· · · · · · · · · MS. EISENBERG:· I never got an answer.

25· · · · A.· ·I am not aware of any questions asked by
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·1· ·Mr. Sheehan at that meeting.

·2· · · · Q.· ·(BY MS. EISENBERG)· Are you aware that no

·3· ·questions were asked by Mr. Sheehan at that meeting?

·4· · · · · · · · · MS. STERN:· Objection.

·5· · · · A.· ·I am not aware of whether Mr. Sheehan asked any

·6· ·questions at that meeting.

·7· · · · Q.· ·(BY MS. EISENBERG)· What about Ms. Wood, did she

·8· ·ask any questions at that meeting?

·9· · · · A.· ·I'm not aware about whether Ms. Wood asked any

10· ·questions at that meeting.

11· · · · Q.· ·What did representatives of Everytown say at the

12· ·meeting about the Form 990?

13· · · · A.· ·My understanding is that they raised the

14· ·Form 990 and they raised public media reporting,

15· ·specifically the late 2018 Wall Street Journal article

16· ·regarding the NRA at that meeting.

17· · · · Q.· ·What specifically did they say in sum and

18· ·substance about the Form 990?

19· · · · · · · · · MS. STERN:· Objection.

20· · · · A.· ·My understanding is that they raised the

21· ·Form 990.

22· · · · Q.· ·(BY MS. EISENBERG)· When you say they raised the

23· ·Form 990, is it your testimony today that they raised --

24· ·that there were problems with the Form 990?

25· · · · A.· ·They wanted to bring the Form 990 to our
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·1· ·office's attention.

·2· · · · Q.· ·Did they specify why they wanted to bring it to

·3· ·your office's attention?

·4· · · · A.· ·I'm not aware of that.· I'm not aware of any

·5· ·specification by Everytown.

·6· · · · Q.· ·Did Everytown convey the general sum and

·7· ·substance of their concern about the 990?

·8· · · · · · · · · MS. STERN:· Objection, lack of foundation.

·9· · · · A.· ·The only thing I'm aware of is that there were

10· ·related party transaction issues.· And I believe Everytown

11· ·pointed to those in the Form 990.

12· · · · Q.· ·(BY MS. EISENBERG)· Did Everytown bring copies

13· ·of the Form 990 to the meeting with them?

14· · · · A.· ·I'm not aware of whether or not they had copies

15· ·of the Form 990 within their briefcases at that meeting,

16· ·but it certainly wouldn't be necessary to provide the

17· ·charities bureau with a copy of a document that has to be

18· ·filed with the charities bureau in any case.

19· · · · Q.· ·Was a copy of a Form 990 used by any participant

20· ·of the meeting during the meeting?

21· · · · A.· ·Not that I'm aware of.

22· · · · Q.· ·What specific transactions did Everytown

23· ·mention?

24· · · · A.· ·I'm not aware --

25· · · · · · · · · MS. STERN:· Objection.· Go ahead.
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·1· · · · A.· ·I'm not aware of specific transactions that

·2· ·Everytown mentioned.

·3· · · · Q.· ·(BY MS. EISENBERG)· Is it your testimony that

·4· ·they referred to specific transactions?

·5· · · · · · · · · MS. STERN:· Objection.· That's not his

·6· ·testimony.

·7· · · · A.· ·That is not my testimony.· My testimony was that

·8· ·they raised related party issues relating to the Form 990.

·9· · · · Q.· ·(BY MS. EISENBERG)· And when you say "related

10· ·party issues," what do you mean?

11· · · · A.· ·Are you asking me for my interpretation of the

12· ·term "related party transactions"?

13· · · · Q.· ·No.· I'm asking you about what it is that they

14· ·told Mr. Sheehan at the meeting.· You said that they

15· ·raised related party transaction issues in sum and

16· ·substance, and what I'm trying to understand is what

17· ·specifically they communicated to him.· What was

18· ·problematic about the 990 in relation to that topic?

19· · · · · · · · · MS. STERN:· Objection.· I believe that

20· ·misstates the testimony or lack -- and lack of foundation.

21· · · · A.· ·My understanding is that they raised the 990 and

22· ·they raised issues relating to the related party

23· ·transactions disclosed in the 990.

24· · · · Q.· ·(BY MS. EISENBERG)· With regard to the 990, is

25· ·it your understanding that Everytown raised any other
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·1· ·issues other than the related party transactions issue?

·2· · · · A.· ·The related party transaction issue is the

·3· ·one that I -- is what I am aware of.

·4· · · · Q.· ·Did Everytown ask for a follow-up meeting at

·5· ·this meeting on February 14th?

·6· · · · A.· ·Not that I'm aware of.

·7· · · · Q.· ·But it's possible that they did?

·8· · · · A.· ·It's not -- I'm not aware of any request for a

·9· ·follow-up meeting.

10· · · · Q.· ·Did Mr. Sheehan meet with any meeting

11· ·participants at any later point?

12· · · · A.· ·Other than the single meeting on February 14,

13· ·2019, no other meetings with Everytown -- agents of

14· ·Everytown, representatives of Everytown took place.

15· · · · Q.· ·So there was no meeting between Ms. Wood and any

16· ·of the Everytown participants after February 14th?

17· · · · A.· ·No further meetings took place with respect to

18· ·the NRA investigation between NYAG and Everytown.

19· · · · Q.· ·Did any of the Everytown participants ever email

20· ·Mr. Sheehan?

21· · · · · · · · · MS. STERN:· Objection on the scope.  I

22· ·assume you're limiting to that to the Topic 13; is that

23· ·correct?

24· · · · · · · · · MS. EISENBERG:· Correct.

25· · · · A.· ·Not that I'm aware of.
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·1· · · · Q.· ·(BY MS. EISENBERG)· What about anyone else in

·2· ·your office?

·3· · · · A.· ·Not that I'm aware of.· And as I mentioned,

·4· ·there is -- there was an email protocol review done.· And

·5· ·if there were any communications, they would have been

·6· ·captured.· So that is the basis of me saying I'm not aware

·7· ·of any other communications.

·8· · · · Q.· ·And when you say that "they would have been

·9· ·captured," are you referring to your general opinion of

10· ·the quality of the work that your office does, because you

11· ·personally don't know what the review entailed, do you?

12· · · · A.· ·My knowledge of the search and the parameters by

13· ·which the search was conducted was given to me by counsel,

14· ·so that is the basis of my knowledge of the search, plus I

15· ·understand the ethical obligations under which the

16· ·attorneys within my office practice.

17· · · · Q.· ·And is that also a basis for your belief that

18· ·the search was thorough?

19· · · · A.· ·Is it not a belief.· It is an understanding.  I

20· ·understand that the search was thorough.

21· · · · Q.· ·Okay.· Did your office generate any notes or

22· ·memos after the meeting to memorialize the information

23· ·that was shared by Everytown?

24· · · · · · · · · MS. STERN:· Objection.· I direct the witness

25· ·not to answer the question to the extent that it reveals
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·1· ·or concerns attorney work product, attorney-client

·2· ·communications?

·3· · · · A.· ·Not that I'm aware of.

·4· · · · Q.· ·(BY MS. EISENBERG)· The ten or so communications

·5· ·that you reviewed in preparation for your testimony, did

·6· ·they pertain to anything other than this February 14th

·7· ·meeting that we just discussed?

·8· · · · A.· ·Yes, they did.

·9· · · · Q.· ·To what topic or topics did they pertain?

10· · · · A.· ·As I said before, administerial, nonsubstantive

11· ·topics, not related to the NRA investigation.

12· · · · Q.· ·What are the administerial nonsubstantive topics

13· ·not related to the NRA investigation that are referenced

14· ·in the communications that you reviewed?

15· · · · A.· ·I believe there was a farewell email from

16· ·Ms. Wood when she was leaving the office.· Those are

17· ·fairly typical.

18· · · · Q.· ·Was that a thread?

19· · · · A.· ·Yes.

20· · · · · · · · · MS. STERN:· Objection.· Objection.

21· · · · A.· ·Yes, I believe in response to Ms. Wood's

22· ·farewell email, Mr. Sheehan wished Ms. Wood good luck and

23· ·congratulations.

24· · · · Q.· ·(BY MS. EISENBERG)· How did that thread relate

25· ·to the investigation into the NRA?
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·1· · · · · · · · · MS. STERN:· Objection, lack of foundation.

·2· · · · Q.· ·(BY MS. EISENBERG)· Did the farewell email

·3· ·relate to the NRA investigation?

·4· · · · A.· ·My understanding from reviewing the document was

·5· ·that the only relation is Ms. Wood was looking for a

·6· ·contact person in the event that -- in the event that she

·7· ·could share that contact information with who should be

·8· ·receiving communications that would normally go to

·9· ·Ms. Wood.

10· · · · Q.· ·(BY MS. EISENBERG)· Communication --

11· · · · A.· ·As I said administerial.

12· · · · Q.· ·Communications from whom?

13· · · · A.· ·Ms. Wood would work for the charities bureau,

14· ·would do work in collaboration with the charities bureau

15· ·from time to time, so really on -- on any matter.· This

16· ·was an attorney leaving the office asking the bureau chief

17· ·of the charities bureau if someone contacts me and I'm not

18· ·no longer at the office, who should receive these

19· ·communications.

20· · · · Q.· ·How did that thread relate to the investigation

21· ·into the NRA?

22· · · · · · · · · MS. STERN:· Objection, lack of foundation.

23· · · · A.· ·As -- as I said, it was a farewell email so it

24· ·was in the event that someone contacted -- wanted to

25· ·contact Ms. Wood with respect to something that she was
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·1· ·working on on behalf of the charities bureau, she wanted

·2· ·to know who should be the point person to receive that

·3· ·communication.

·4· · · · Q.· ·(BY MS. EISENBERG)· Did she reference Everytown

·5· ·in her email?

·6· · · · A.· ·Not that I'm aware of.

·7· · · · Q.· ·Did she reference the NRA?

·8· · · · A.· ·Not that I'm aware of.

·9· · · · Q.· ·So what in that thread makes the thread related

10· ·to the investigation into the NRA other than that she

11· ·participated in this meeting?

12· · · · · · · · · MS. STERN:· Objection, lack of foundation

13· ·and asked and answered.

14· · · · A.· ·It was an email that was part of the ten

15· ·documents.· Communications were reviewed.· I reviewed a

16· ·communication.

17· · · · Q.· ·(BY MS. EISENBERG)· There some -- is there

18· ·something in the thread containing her farewell email that

19· ·made the thread related to the NRA investigation?

20· · · · · · · · · MS. STERN:· Objection, asked and answered.

21· · · · A.· ·Not that I'm aware of.

22· · · · Q.· ·(BY MS. EISENBERG)· Is it your testimony that

23· ·you reviewed a farewell email by a departing colleague,

24· ·even though it had no relationship to the investigation

25· ·into the NRA?
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·1· · · · · · · · · MS. STERN:· Objection.· You can answer that

·2· ·yes or no.

·3· · · · A.· ·No.

·4· · · · Q.· ·(BY MS. EISENBERG)· What in the --

·5· · · · · · · · · MS. STERN:· We have -- after the next

·6· ·appropriate point, I'd -- I'd like to take a break if you

·7· ·don't mind.

·8· · · · · · · · · MS. EISENBERG:· Of course.

·9· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, what in the email

10· ·thread containing the farewell email caused that email to

11· ·be among the ten documents that you reviewed in

12· ·preparation for your testimony here today?

13· · · · · · · · · MS. STERN:· Okay.· Objection.· I direct the

14· ·witness not to answer the question to the extent that it

15· ·entails any attorney work product, any attorney-client

16· ·communications.· I believe the witness has testified

17· ·before as to his knowledge about the search that was

18· ·conducted and how it was conducted.· And I believe this is

19· ·another question that goes to that same point.

20· · · · Q.· ·(BY MS. EISENBERG)· What in the email thread

21· ·containing the farewell email caused that email to be

22· ·among the ten or so documents that you reviewed in

23· ·preparation for your testimony here today?

24· · · · · · · · · MS. STERN:· Objection.

25· · · · A.· ·I think your question calls for me to analyze
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·1· ·the parameters of the email search that was conducted as

·2· ·part of my preparation for today's testimony.· And as I

·3· ·told you, counsel advised me with respect to the search

·4· ·parameters of that process.

·5· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, my question has

·6· ·nothing to do with the search parameters.· My question is:

·7· ·Why were you looking at that particular thread in

·8· ·preparation for today's testimony?· What in that thread

·9· ·made it related to Topic 13?

10· · · · · · · · · MS. STERN:· Okay.· I'm going to object.

11· ·Ms. Eisenberg, I think that the question that you asked

12· ·was what caused the email to be among the emails that he

13· ·reviewed.· If you'd like, we can have the court reporter

14· ·read back the question, but that is my understanding of

15· ·what the question was asking him.

16· · · · Q.· ·(BY MS. EISENBERG)· Ms. Stern, your speaking

17· ·objections are completely inappropriate.· The witness can

18· ·say he doesn't know.· He can refuse to answer my question.

19· ·He can say whatever the witness wishes to say.· But your

20· ·long-winded speaking objections are completely

21· ·inappropriate.· You can either instruct him not to answer

22· ·or say "Objection, you may answer."· Are you instructing

23· ·him not to answer the question?

24· · · · · · · · · MS. STERN:· I would like the last question

25· ·read back.
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·1· · · · · · · · · (Requested portion was read.)

·2· · · · · · · · · MS. STERN:· To the extent that you can

·3· ·answer that question without revealing any attorney-client

·4· ·communications or attorney work product, you may answer

·5· ·the question.

·6· · · · A.· ·I think the only way that question could be

·7· ·answered is by saying I don't know what caused this email

·8· ·to be grouped within the other emails.· The only thing I

·9· ·can say is there were a number of emails between Ms. Wood

10· ·and Mr. Sheehan related to that meeting.· So it might have

11· ·been that, but I cannot say for certain what caused that

12· ·email to be included in the group.

13· · · · Q.· ·(BY MS. EISENBERG)· Who at your office would

14· ·know what was discussed at that meeting -- let me

15· ·rephrase.· Who at -- who in your office knows what was

16· ·discussed at the February 14th meeting with Everytown?

17· · · · A.· ·As the corporate representative of the Attorney

18· ·General's Office, I would know.· And Mr. Sheehan would

19· ·know.

20· · · · Q.· ·Okay.· Anybody else?

21· · · · · · · · · MS. STERN:· Objection.

22· · · · A.· ·Other than --

23· · · · · · · · · MS. STERN:· Objection.

24· · · · A.· ·Other than counsel who assisted in the

25· ·preparation for 30(b)(6) testimony, no one else.
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·1· · · · Q.· ·(BY MS. EISENBERG)· When was the first

·2· ·communication between Everytown and your office regarding

·3· ·the NRA investigation?

·4· · · · A.· ·My understanding is that it was in mid January

·5· ·of 2019.

·6· · · · Q.· ·What type of communication was this?

·7· · · · A.· ·An email.

·8· · · · Q.· ·Who sent the email?

·9· · · · A.· ·As I told you earlier, I reviewed about ten

10· ·email communications that were all internal.· So the

11· ·internal communication would have been either from

12· ·Mr. Sheehan or Ms. Wood.

13· · · · Q.· ·The question was when was the first

14· ·communication between Everytown --

15· · · · A.· ·Your question was actually who sent the email.

16· · · · Q.· ·Okay.· Well, let's back up.

17· · · · A.· ·You want to read back the question?

18· · · · Q.· ·Yes.· The first question was when was the first

19· ·communication --

20· · · · A.· ·Why don't -- why doesn't the court reporter read

21· ·back what the last question was?

22· · · · Q.· ·Sir, I'm in charge of this deposition and if I

23· ·would like the court reporter to read back the question, I

24· ·will.

25· · · · · · · · · MS. STERN:· Okay.· Wait.· Ms. Eisenberg, I
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·1· ·know you want clear testimony, and if there's a confusion

·2· ·between yourself and the witness concerning what is the

·3· ·question that the witness is being asked to answer, then I

·4· ·would ask that we just have the court reporter read back

·5· ·the question that you would like the witness to answer or

·6· ·you can restate the question.· It is your deposition, let

·7· ·us know how you would like to proceed.

·8· · · · · · · · · MS. EISENBERG:· Thank you.

·9· · · · Q.· ·(BY MS. EISENBERG)· When was the first

10· ·communication between Everytown and your office regarding

11· ·the NRA investigation?

12· · · · · · · · · MS. STERN:· Objection, asked and answered.

13· · · · A.· ·I answered that question already.· I said mid

14· ·January 2019.

15· · · · Q.· ·(BY MS. EISENBERG)· What type of communication

16· ·was that mid January 2019 communication?· Was it an email,

17· ·a voicemail, a phone call or something else?

18· · · · A.· ·As my previous answer clearly stated, it was an

19· ·email.

20· · · · Q.· ·Who sent the email?

21· · · · A.· ·As I previously testified to, all of the

22· ·electronic communications that I reviewed were internal

23· ·communications.· So the sender of the email would have

24· ·been either James Sheehan or Laura Wood.

25· · · · Q.· ·How can an internal communication be a
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·1· ·communication between your office and Everytown?

·2· · · · A.· ·The communication -- the internal communications

·3· ·between Mr. Sheehan and Ms. Wood were about setting up the

·4· ·meeting with the Attorney General's Office and Everytown.

·5· ·And at that meeting, communications between Everytown and

·6· ·the Attorney General's Office would have occurred.· So it

·7· ·would have been proper to review those communications in

·8· ·preparation for today's 30(b)(6) testimony.

·9· · · · · · · · · MS. STERN:· Ms. Eisenberg, I suggest that I

10· ·asked previously if we could take a little break.  I

11· ·personally need a break.· And -- to use the restroom and I

12· ·think this would be an appropriate time, if it's okay with

13· ·you.

14· · · · · · · · · MS. EISENBERG:· Absolutely.

15· · · · · · · · · MS. STERN:· Okay.

16· · · · · · · · · THE VIDEOGRAPHER:· Going off the record,

17· ·11:43.

18· · · · · · · · ·(Recess from 11:43 a.m. to 12:09 p.m.)

19· · · · · · · · · THE VIDEOGRAPHER:· We're back on the record

20· ·at 12:09.

21· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Mr. Wang, how did

22· ·Everytown reach out to your office to set up -- withdrawn.

23· · · · · · ·How did Everytown reach out to your office to

24· ·ask for the February 14th meeting?· Was it by email,

25· ·through a call or something else?

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 995 RECEIVED NYSCEF: 12/20/2022William Wang, Corp Rep

888-893-3767
www.lexitaslegal.com

William Wang, Corp Rep Pages 87

888-893-3767
www.lexitaslegal.com

YVer1f



·1· · · · A.· ·My understanding is that Mr. Lillien, counsel to

·2· ·Everytown, called Mr. Sheehan.

·3· · · · Q.· ·Had they spoken before that call ever?

·4· · · · A.· ·In their lifetimes?

·5· · · · Q.· ·Yes.

·6· · · · A.· ·Yes, they've spoken before.· Mr. Lillien used to

·7· ·work in this office.

·8· · · · Q.· ·Until when?

·9· · · · A.· ·Before my time.· I don't know when.

10· · · · Q.· ·And when did you --

11· · · · A.· ·It was a prior -- I'm sorry?

12· · · · Q.· ·And you started six years ago?

13· · · · A.· ·Yes.· So he worked -- he was not here when I was

14· ·here, so it was earlier.· He must have left the office

15· ·earlier than 2015.

16· · · · Q.· ·Did he and --

17· · · · A.· ·He was the former -- he was the former bureau

18· ·chief.

19· · · · Q.· ·What bureau did he supervise?

20· · · · A.· ·Charities bureau.

21· · · · Q.· ·Did Mr. Sheehan work at the office when

22· ·Everytown's general counsel worked at the office?

23· · · · A.· ·Oh, he wasn't --

24· · · · · · · · · MS. STERN:· Objection.· Objection, lack of

25· ·foundation.

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 995 RECEIVED NYSCEF: 12/20/2022William Wang, Corp Rep

888-893-3767
www.lexitaslegal.com

William Wang, Corp Rep Pages 88

888-893-3767
www.lexitaslegal.com

YVer1f



·1· · · · A.· ·I think you -- you misunderstood.· Mr. Lillien

·2· ·is not general counsel to Everytown.· I believe he's

·3· ·outside counsel.· I don't know the name of the law firm

·4· ·that he works for.

·5· · · · Q.· ·(BY MS. EISENBERG)· Let me rephrase.· When

·6· ·Mr. Lillien worked at the New York Attorney General's

·7· ·Office, did Mr. Sheehan work at the New York Attorney

·8· ·General's Office as well?

·9· · · · A.· ·No, my understanding is they were not colleagues

10· ·at the Attorney General's Office.

11· · · · Q.· ·Is it your understanding that Mr. Sheehan joined

12· ·the office only after Mr. Lillien left?

13· · · · A.· ·I believe that's correct.

14· · · · · · · · · MS. STERN:· I'll represent to you, Counsel,

15· ·that Mr. Lillien was bureau chief prior to Mr. Sheehan

16· ·being the bureau chief.

17· · · · A.· ·That's what I thought, but I wasn't 100 percent

18· ·sure.

19· · · · · · · · · (Simultaneous speaking.)

20· · · · Q.· ·(BY MS. EISENBERG)· And was Mr. Sheehan

21· ·Mr. Lillien's immediate successor?

22· · · · A.· ·That is my understanding.

23· · · · Q.· ·Okay.· We don't want you to speculate and --

24· · · · · · · · · MS. STERN:· Yeah, I would caution you not to

25· ·speculate and I don't think that's --
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·1· · · · A.· ·I -- I don't have the employment records of the

·2· ·Attorney General's Office in front of me, so I'm not 100

·3· ·percent sure.

·4· · · · Q.· ·(BY MS. EISENBERG)· Understood.

·5· · · · · · · · · MS. STERN:· That's not something that --

·6· ·it's not something that was called for in terms of

·7· ·preparation for the 30(b)(6).

·8· · · · · · · · · MS. EISENBERG:· Of course.· Of course.· No.

·9· ·100 percent.

10· · · · Q.· ·(BY MS. EISENBERG)· Okay.· So is it your

11· ·office's testimony today that the way Mr. Lillien reached

12· ·out to Mr. Sheehan was through a phone call?

13· · · · A.· ·That is my understanding.

14· · · · Q.· ·And when you say it's your understanding, that

15· ·is your understanding as the corporate representative?

16· · · · A.· ·Correct.

17· · · · Q.· ·Did Mr. Lillien leave a voicemail or did they

18· ·speak or something else?

19· · · · A.· ·My understanding is they had a conversation.

20· · · · Q.· ·How long was that telephone conversation?

21· · · · · · · · · MS. STERN:· Objection.

22· · · · A.· ·I do not know.

23· · · · Q.· ·(BY MS. EISENBERG)· Did anyone else other than

24· ·Mr. Lillien or Mr. Sheehan participate in that telephone

25· ·conversation?
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·1· · · · A.· ·I believe it was just the two of them.

·2· · · · Q.· ·What did Mr. Lillien say?

·3· · · · A.· ·My understanding is that Mr. Lillien requested a

·4· ·meeting during this telephone conversation.

·5· · · · Q.· ·Is it your understanding as the corporate

·6· ·representative that Mr. Lillien identified the topic about

·7· ·which he was requesting the meeting?

·8· · · · A.· ·My understanding is that Mr. Lillien would have

·9· ·indicated that he was serving as outside counsel to

10· ·Everytown.· And on behalf of his client, he was requesting

11· ·a meeting with the Attorney General's Office.

12· · · · Q.· ·And when you say "would have," is it because you

13· ·don't know and you're speculating, or that's just a

14· ·different term of phrase and what you're saying is that

15· ·it's your understanding that he, in fact, said so?

16· · · · A.· ·That is my understanding.· My understanding is

17· ·that he asked for a meeting, and he indicated the subject

18· ·matter of the meeting was his representation of Everytown.

19· · · · Q.· ·Did Mr. Lillien mention the NRA during that

20· ·phone call with Mr. Sheehan?

21· · · · A.· ·Not that I'm aware of.· My understanding is he

22· ·indicated who he represented and that he wanted to have a

23· ·meeting.

24· · · · Q.· ·Did Mr. Lillien indicate in any way to

25· ·Mr. Sheehan that the topic of the meeting pertained to the
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·1· ·NRA?

·2· · · · A.· ·Not that I'm aware of.

·3· · · · Q.· ·And is it the office's position that Mr. Sheehan

·4· ·did not know until the meeting that the meeting pertained

·5· ·to the NRA?

·6· · · · A.· ·No.

·7· · · · · · · · · MS. STERN:· Objection.· Objection, lack of

·8· ·foundation.

·9· · · · Q.· ·(BY MS. EISENBERG)· Is the answer no?

10· · · · A.· ·No.

11· · · · Q.· ·So Mr. Sheehan knew going into the meeting that

12· ·the meeting was about the NRA, correct?

13· · · · A.· ·That is my understanding.

14· · · · Q.· ·On what basis did he form that knowledge?

15· · · · · · · · · MS. STERN:· Objection.· Is your "he"

16· ·Mr. Sheehan in your question --

17· · · · · · · · · MS. EISENBERG:· Yes.

18· · · · · · · · · MS. STERN:· -- just to clarify?

19· · · · Q.· ·(BY MS. EISENBERG)· On what basis did

20· ·Mr. Sheehan believe that the meeting was about the NRA?

21· · · · · · · · · MS. STERN:· Objection.

22· · · · A.· ·My understanding is that Mr. Sheehan knew the

23· ·February 14th meeting with Everytown was to discuss the

24· ·NRA.

25· · · · Q.· ·(BY MS. EISENBERG)· Who told him that?
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·1· · · · A.· ·My understanding is that he had a conversation

·2· ·with Mr. Lillien on the phone.

·3· · · · Q.· ·Is it the office's position that Mr. Lillien

·4· ·mentioned the NRA in the telephone conversation with

·5· ·Mr. Sheehan?

·6· · · · · · · · · MS. STERN:· Objection.· I don't understand

·7· ·your question "Is it the office's position."· Are you

·8· ·asking him for factual information?

·9· · · · · · · · · MS. EISENBERG:· I'm asking him for the

10· ·New York Attorney General's testimony on the particular

11· ·topic.· And Mr. Wang keeps saying "my understanding."· So

12· ·we need to make a clear record and everything should be

13· ·presumed to be coming from the office in his capacity as

14· ·the representative, but he keeps saying "my

15· ·understanding."· And what's not clear to me is if he's

16· ·saying, I wasn't prepared on that topic, I actually don't

17· ·know, which is an answer I would appreciate it if that's

18· ·the case, or he continues to say "my understanding."· But

19· ·we're not here to talk about his understanding in his

20· ·personal capacity, rather as a 30(b)(6) witness.· Do you

21· ·understand what I'm getting at, Ms. Stern?

22· · · · · · · · · MS. STERN:· Yes, I do.· And --

23· · · · · · · · · MS. EISENBERG:· Would you like to take a

24· ·break to make sure --

25· · · · A.· ·Actually, when I say "my understanding," I am
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·1· ·referring to my understanding as a 30(b)(6) corporate

·2· ·representative of the New York State Attorney General's

·3· ·Office.

·4· · · · Q.· ·(BY MS. EISENBERG)· I see.· Thank you for that

·5· ·clarification, sir.· I very much --

·6· · · · A.· ·You're welcome.

·7· · · · Q.· ·Okay.· So did Mr. Lillien mention the NRA on the

·8· ·mid January call that he had with Mr. Sheehan, yes or no?

·9· · · · A.· ·My understanding is that Mr. Lillien had a phone

10· ·call with Mr. Sheehan.· He requested a meeting.· He

11· ·indicated he represented Everytown.· And Mr. Sheehan knew

12· ·that this meeting that was going to take place was going

13· ·to be about the NRA.· The specifics of whether or not the

14· ·NRA was mentioned on that phone call, I don't have direct

15· ·knowledge of.

16· · · · Q.· ·And what about 30(b)(6) knowledge?

17· · · · A.· ·As I told you, I know that there was a phone

18· ·call between Mr. Lillien and Mr. Sheehan.

19· · · · Q.· ·That wasn't --

20· · · · A.· ·That phone call was to discuss a potential

21· ·meeting, a request by Mr. Lillien for a meeting.

22· · · · Q.· ·I will be asking some questions to which you

23· ·will not know the answer despite your efforts to prepare,

24· ·and that's okay.· But I would ask you to, please, specify

25· ·when that is the case.· So my question is --
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·1· · · · A.· ·I'm specifying to you what my knowledge is.

·2· · · · · · · · · MS. STERN:· So let me just -- you know, I

·3· ·know that, Svetlana, you want to get the answers to your

·4· ·questions, and I know that my office, through Mr. Wang as

·5· ·the corporate representative wants to answer those

·6· ·questions within the parameters of what is appropriate.

·7· ·So let us try to proceed in that fashion.· He will provide

·8· ·as much detail as is reasonably obtainable as a corporate

·9· ·representative, so let's just proceed.

10· · · · · · · · · MS. EISENBERG:· Well, I very much appreciate

11· ·that.· Thank you very much, Ms. Stern.

12· · · · Q.· ·(BY MS. EISENBERG)· So to go back to this line

13· ·of questioning.· I asked you whether Mr. Sheehan knew,

14· ·based on what Mr. Lillien said, that the meeting would be

15· ·about the NRA.· Now, you said, "I don't know" -- "I don't

16· ·have personal knowledge about that."· What I'm asking you,

17· ·do you also not have 30(b)(6) knowledge about that?

18· · · · A.· ·I do have 30(b)(6) knowledge about this

19· ·communication.· What my 30(b)(6) knowledge about this

20· ·communication was is that there was a phone call between

21· ·Mr. Lillien and Mr. Sheehan where Mr. Lillien requested a

22· ·meeting.· He indicated that he represented Everytown.

23· ·Whether or not the specific letters NRA came out of

24· ·Mr. Lillien's mouth during that specific phone call, I

25· ·don't have either personal or 30(b)(6) knowledge about

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 995 RECEIVED NYSCEF: 12/20/2022William Wang, Corp Rep

888-893-3767
www.lexitaslegal.com

William Wang, Corp Rep Pages 95

888-893-3767
www.lexitaslegal.com

YVer1f



·1· ·whether he had uttered those three letters in his phone

·2· ·conversation.· But I do know, as a corporate

·3· ·representative, that Mr. Sheehan knew the topic of the

·4· ·meeting that was scheduled for February 14th was a

·5· ·discussion about the NRA.· Is that clear?

·6· · · · Q.· ·Very.· Thank you very much.· I really appreciate

·7· ·it.· Now --

·8· · · · A.· ·You're welcome.

·9· · · · Q.· ·-- was there any reference by Mr. Lillien in sum

10· ·and substance to wanting to discuss any non-for-profit

11· ·corporations other than the NRA in the meeting?

12· · · · · · · · · MS. STERN:· Objection.

13· · · · A.· ·My --

14· · · · · · · · · MS. STERN:· Excuse me.· Objection.· That

15· ·goes outside the scope of what the purview of the

16· ·permissible subject matter for this 30(b)(6) deposition.

17· · · · · · · · · MS. EISENBERG:· I'm entitled to inquire

18· ·whether the meeting was set up as solely about the NRA

19· ·and/or other filings.

20· · · · · · · · · MS. STERN:· Then ask the question.· Go

21· ·ahead, ask the question that way.· You're not entitled to

22· ·ask whether or not other topics concerning other charities

23· ·were under discussion between anyone in this office and

24· ·anyone outside.· That is not within the purview of the

25· ·notice, and it's not within the purview of what the Court
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·1· ·is allowing the debtor to take discovery of.

·2· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, when Mr. Sheehan

·3· ·and Mr. Lillien spoke on the phone, did Mr. Lillien say

·4· ·anything to indicate that he wanted to discuss anything

·5· ·other than the NRA during the meeting that he requested?

·6· · · · · · · · · MS. STERN:· Objection.· I don't think that

·7· ·remedies the issue.

·8· · · · · · · · · MS. EISENBERG:· Are you instructing him not

·9· ·to answer?

10· · · · · · · · · MS. STERN:· If you're asking him whether or

11· ·not any other matters concerning other charities or any

12· ·other topics were discussed between Mr. Lillien and

13· ·Mr. Sheehan, then I am instructing him not to answer that

14· ·question.· And I would ask you to tell me where that is

15· ·within the bounds of what you're entitled to discovery of.

16· · · · · · · · · MS. EISENBERG:· Certainly.· I'm entitled to

17· ·inquire about communications between your office and

18· ·Everytown, would you agree with that?

19· · · · A.· ·Regarding the NRA investigation.

20· · · · Q.· ·(BY MS. EISENBERG)· Regarding the NRA?

21· · · · A.· ·Sorry.

22· · · · Q.· ·There was testimony about a meeting and a phone

23· ·call that meets that definition.· I'm entitled to find out

24· ·more about the communications both the phone call and the

25· ·meeting, and specifically whether topics unrelated to the
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·1· ·NRA were discussed, yes or no.· I'm not going to inquire

·2· ·into what they were or to whom they related, but I'm

·3· ·entitled to know if the NRA was the only topic.· Do you

·4· ·disagree with that?

·5· · · · · · · · · MS. STERN:· I do disagree with that because

·6· ·you asked for a 30(b)(6) witness to be prepared to

·7· ·address -- can I have the notice for a second, please?

·8· ·The topic that the Court permitted, communications

·9· ·regarding the investigations, regarding the NRA -- the

10· ·Attorney General's investigation concerning the NRA.

11· ·That's what the scope of the Topic 13 is.· That is what

12· ·the scope of what the judge permitted and he cautioned

13· ·that there will be plenty.· There may be areas that are

14· ·outside the bounds of what are discoverable.· And so your

15· ·inquiry into what other communications may have been had

16· ·is outsides of the bounds.· And if we will agree to

17· ·disagree, but the witness is not going to testify about

18· ·any other subject matters.

19· · · · · · · · · MS. EISENBERG:· Ms. Stern, my question --

20· · · · · · · · · MS. STERN:· You can ask him questions about

21· ·the communications concerning the investigation.· That's

22· ·what's in the notice.· That's what the Court ordered and I

23· ·would ask that you proceed to that topic.

24· · · · · · · · · MS. EISENBERG:· Ms. Duncan, can you please

25· ·read the pending question?
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·1· · · · · · · · · (Requested portion was read.)

·2· · · · Q.· ·(BY MS. EISENBERG)· Do you understand what the

·3· ·pending question is, or no?

·4· · · · A.· ·If that is your pending question, my answer is

·5· ·my understanding is that a telephone conversation took

·6· ·place between Mr. Lillien and Mr. Sheehan where

·7· ·Mr. Lillien indicated he was requesting a meeting and who

·8· ·his client was.

·9· · · · Q.· ·You referenced a Wall Street Journal article

10· ·early in your testimony.· Do you recall that?

11· · · · A.· ·In the context of describing the items that

12· ·Everytown was bringing to the attention of the New York

13· ·AG's office in that meeting, yes.

14· · · · · · · · ·(Debtor's Exhibit 2 was marked.)

15· · · · Q.· ·(BY MS. EISENBERG)· Do you have Debtor's

16· ·Exhibit 2 in front of you?

17· · · · A.· ·It is in front of me on this laptop.

18· · · · Q.· ·Please take a moment to review Debtor's 2.· For

19· ·the record, Debtor's 2 is a four-page PDF of a Wall Street

20· ·Journal article by Mark Maremont dated November 30, 2018.

21· ·It is entitled NRA Awarded Contracts to Firms with Ties to

22· ·Top Officials.

23· · · · · · · · · MS. STERN:· Ms. Eisenberg, do you want him

24· ·to just review it to determine whether he recognizes it?

25· ·Do you want him to review the content?
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·1· · · · · · · · · MS. EISENBERG:· The former, please.

·2· · · · A.· ·Okay.· I recognize this document.

·3· · · · Q.· ·(BY MS. EISENBERG)· What is Debtor's 2?

·4· · · · A.· ·It appears to be a publication or an article by

·5· ·Mark Maremont, dated November 30, 2018.· It looks like

·6· ·it's published in the Wall Street Journal.· It is entitled

·7· ·NRA Awarded Contracts to Firms with Ties to Top Officials.

·8· · · · Q.· ·Is Debtor's 2 the article that you referenced in

·9· ·your previous testimony?

10· · · · A.· ·That is my understanding.

11· · · · Q.· ·As a corporate representative?

12· · · · A.· ·That is my understanding as a corporate

13· ·representative testifying today on behalf of the office of

14· ·the Attorney General of New York State.

15· · · · Q.· ·Did Mr. Lillien mention Debtor's 2 during his

16· ·phone call with Mr. Sheehan?

17· · · · A.· ·Not that I'm aware of.

18· · · · Q.· ·Who would be aware?

19· · · · A.· ·Whether or not this specific article was

20· ·referenced in the phone call between Mr. Lillien and

21· ·Mr. Sheehan, Mr. Lillien and Mr. Sheehan would know.

22· · · · Q.· ·Did Mr. Sheehan take any notes during that phone

23· ·call?

24· · · · A.· ·Not that I'm aware of.

25· · · · Q.· ·And if he did, who would be aware of that?
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·1· · · · A.· ·Mr. Sheehan would be aware of whether or not he

·2· ·took notes during a phone call with Mr. Lillien.

·3· · · · Q.· ·During the February 14th meeting, did

·4· ·Mr. Lillien mention this Wall Street Journal article,

·5· ·Debtor's 2?

·6· · · · · · · · · MS. STERN:· Objection, asked and answered.

·7· · · · A.· ·My understanding is that when the meeting took

·8· ·place, two items that were raised were the NRA's 990 and a

·9· ·Wall Street -- this Wall Street Journal article.· Both

10· ·items were not new information to Mr. Sheehan or the

11· ·office of the Attorney General.

12· · · · Q.· ·(BY MS. EISENBERG)· When you say Mr. Lillien

13· ·raised this article, what do you mean by "raised"?

14· · · · · · · · · MS. STERN:· Objection.· I think that

15· ·misstates the prior testimony.

16· · · · Q.· ·(BY MS. EISENBERG)· Sir, did you use the word

17· ·"raised" in your previous answer?

18· · · · A.· ·I don't recall, but what I -- what I -- if I did

19· ·say "raise," what I would have meant is he spoke about it.

20· · · · Q.· ·What specifically did Mr. Lillien say about this

21· ·Wall Street Journal article, Debtor's 2, at the February

22· ·14th meeting with representatives of your office?

23· · · · A.· ·What I'm aware of is he raised the existence of

24· ·the article and the concerns raised within the article.

25· · · · Q.· ·Which specific concerns raised in the article
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·1· ·did Mr. Lillien speak about during the February 14th

·2· ·meeting?

·3· · · · · · · · · MS. STERN:· Objection.

·4· · · · A.· ·I am not aware of what specific concern within

·5· ·the article he referenced.

·6· · · · Q.· ·(BY MS. EISENBERG)· Who is aware of what

·7· ·specific concerns raised in the article Mr. Lillien

·8· ·referenced?

·9· · · · · · · · · MS. STERN:· Objection.

10· · · · · · · · · MS. EISENBERG:· Are you instructing him not

11· ·to answer?

12· · · · · · · · · MS. STERN:· No.· I did not --

13· · · · Q.· ·(BY MS. EISENBERG)· Okay.· You may answer, sir.

14· · · · A.· ·Anyone who was physically in that meeting would

15· ·know what specific concerns within this article he may

16· ·have referenced.

17· · · · · · · · · MS. EISENBERG:· We lost the image on our

18· ·screen.· We apologize for the delay.· We're taking a

19· ·minute to readjust it.· Can we please go off the record?

20· · · · · · · · · THE VIDEOGRAPHER:· Going off the record,

21· ·12:31.

22· · · · · · · · ·(Recess from 12:31 p.m. to 12:32 p.m.)

23· · · · · · · · · THE VIDEOGRAPHER:· Okay.· Back on at 12:32.

24· ·Go ahead.

25· · · · Q.· ·(BY MS. EISENBERG)· Okay.· There's a reference
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·1· ·to Mr. Powell's wife working for a company called McKenna.

·2· ·Do you see that?

·3· · · · · · · · · MS. STERN:· Are you referring to the

·4· ·exhibit?

·5· · · · · · · · · MS. EISENBERG:· Yes, Debtor's 2.

·6· · · · · · · · · MS. STERN:· Okay.· Can you direct us to

·7· ·or . . .

·8· · · · · · · · · MS. EISENBERG:· Certainly.· Directing your

·9· ·attention to page 2 of the four-page exhibit.· You have it

10· ·in front of you?

11· · · · · · · · · MS. STERN:· Okay.· A few weeks after his

12· ·wife's hiring, is that what we're looking at?· Or where

13· ·are you?· Can you just direct us to what paragraph?

14· · · · Q.· ·(BY MS. EISENBERG)· Yes.· I'm directing your

15· ·attention to the third full paragraph on page 2, the one

16· ·that starts with the words "In one previously unrecorded

17· ·arrangement."· Do you see that?

18· · · · A.· ·I do.

19· · · · Q.· ·Okay.· And this and the following paragraph

20· ·refer to a Mr. Powell's wife working for McKenna, correct?

21· · · · · · · · · MS. STERN:· The document speaks for itself.

22· ·Are you asking him to read to you what is in the Wall

23· ·Street Journal article?

24· · · · · · · · · MS. EISENBERG:· I'm asking him if what I

25· ·said is correct.
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·1· · · · A.· ·That is what the document says.

·2· · · · Q.· ·(BY MS. EISENBERG)· Thank you.· Is the, quote, a

·3· ·reported arrangement, a topic that Mr. Lillien discussed

·4· ·at the February 14th meeting?

·5· · · · · · · · · MS. STERN:· Objection.

·6· · · · A.· ·As I stated in my previous testimony, the topic

·7· ·of the 990 and this article were both raised, whether or

·8· ·not --

·9· · · · Q.· ·(BY MS. EISENBERG)· That's not my question.

10· · · · A.· ·-- specific paragraphs were referenced, that is

11· ·a specific level of knowledge that I do not know.

12· · · · Q.· ·Who does know?

13· · · · · · · · · MS. STERN:· Objection, asked and answered.

14· · · · · · · · · (Simultaneous speaking.)

15· · · · A.· ·The individuals who were present at the meeting.

16· · · · Q.· ·(BY MS. EISENBERG)· Thank you.· Directing your

17· ·attention to the fourth paragraph from the bottom on page

18· ·2 of Debtor's 2, it starts with the words "In the November

19· ·tax filing."· Do you see that?

20· · · · · · · · · MS. STERN:· Okay.· Yes, we do.

21· · · · A.· ·Yes.

22· · · · Q.· ·(BY MS. EISENBERG)· And there's a reference to

23· ·Crow Shooting Supply and Mr. Brownell.· Do you see that?

24· · · · A.· ·Yes.

25· · · · Q.· ·Was the topic discussed in this paragraph
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·1· ·discussed by Mr. Lillien during the February 14th meeting?

·2· · · · · · · · · MS. STERN:· Objection.

·3· · · · A.· ·It is the same answer to your prior question.

·4· · · · Q.· ·(BY MS. EISENBERG)· Which is that you don't

·5· ·know?

·6· · · · A.· ·No, that was not my answer.

·7· · · · · · · · · THE WITNESS:· Court reporter, can you

·8· ·read -- read back my prior answer, please, Ms. Duncan?

·9· · · · · · · · · (Requested portion was read.)

10· · · · A.· ·I'll give the answer again.· I know that at this

11· ·meeting, the 990 of the NRA was discussed, and this

12· ·specific Wall Street Journal article was discussed.  I

13· ·know a number of related party transaction issues were

14· ·discussed.· Whether or not specific paragraphs of a

15· ·four-page long Wall Street Journal article were

16· ·specifically referenced by either Mr. Lillien or

17· ·Mr. Sheehan is a level of minutia that I am not aware of.

18· ·I know they discussed both the 990 and the article in

19· ·general.

20· · · · Q.· ·(BY MS. EISENBERG)· Who is aware of this

21· ·minutia?

22· · · · · · · · · MS. STERN:· Objection, asked and answered.

23· · · · A.· ·The individuals who would have been physically

24· ·present at that meeting.

25· · · · Q.· ·(BY MS. EISENBERG)· Are you referring to
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·1· ·individuals who were at that meeting?

·2· · · · A.· ·Correct.

·3· · · · Q.· ·Please take a moment to review the article and

·4· ·let me know if there are any specific transactions

·5· ·discussed in it that you know were discussed by

·6· ·Mr. Lillien at the February 14th meeting.

·7· · · · · · · · · MS. STERN:· Okay.· Let's take a second to

·8· ·look at the article.· Go ahead.

·9· · · · A.· ·It looks like the article references the related

10· ·party transaction between the NRA and HWS Consulting.· It

11· ·looks like the article references related party

12· ·transactions between the NRA and Lawton Affinity.· It

13· ·looks like the article references the transactions with

14· ·Crow Shooting Supply.· Looks like the article references

15· ·some issues with respect to McKenna and Mr. Powell's wife,

16· ·Colleen Gallagher.

17· · · · Q.· ·(BY MS. EISENBERG)· Anything else?

18· · · · A.· ·Those are the issues that I see upon my review

19· ·of this document.

20· · · · Q.· ·Thank you.· Any of the issues that you

21· ·enumerated with regard to any of them, which any of them

22· ·specifically were discussed by Mr. Lillien at the February

23· ·14th meeting?

24· · · · A.· ·As I previous --

25· · · · · · · · · MS. STERN:· Objection, asked and answered.
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·1· · · · A.· ·As I previously testified, my knowledge as the

·2· ·30(b)(6) witness today, is that this article was discussed

·3· ·generally along with the NRA's 990 filing.

·4· · · · · · · · · MS. EISENBERG:· That is not the question

·5· ·that I asked.· Ms. Duncan, please repeat the question.

·6· · · · · · · · · (Requested portion was read.)

·7· · · · A.· ·My understanding is that the entire article was

·8· ·discussed generally at the meeting.

·9· · · · Q.· ·(BY MS. EISENBERG)· But you don't know whether

10· ·either of these items were discussed specifically,

11· ·correct?

12· · · · · · · · · MS. STERN:· Objection, asked and answered.

13· ·You, at this point, are badgering the witness.· You have

14· ·his answer, now I ask that you move on.· We have spent

15· ·hours on this topic.· You have your answer from the

16· ·witness with respect to the discussion of this article.

17· ·Are you prepared to move on?

18· · · · · · · · · MS. EISENBERG:· I insist on the answer to my

19· ·question.· It still hasn't been answered.· If you are

20· ·instructing him not to answer --

21· · · · A.· ·I answered your question numerous times.

22· · · · · · · · · (Simultaneous speaking.)

23· · · · · · · · · MS. EISENBERG:· I'm so sorry.· I try not to

24· ·interrupt.· If you could try not to interrupt me, I'd

25· ·appreciate it.
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·1· · · · · · · · · Ms. Stern, you have two options.· You can

·2· ·object and let the witness answer, or you can direct him

·3· ·not to answer.· What is your choice?· Which one are you

·4· ·doing?

·5· · · · · · · · · MS. STERN:· Please read back the last

·6· ·question.

·7· · · · · · · · · (Requested portion was read.)

·8· · · · · · · · · MS. STERN:· You can answer the question.

·9· · · · A.· ·I know that the article was discussed in general

10· ·at this meeting.

11· · · · Q.· ·(BY MS. EISENBERG)· Sir, you're not answering my

12· ·question.· Is it correct that you don't know which, if

13· ·any, of these specific items were discussed at the

14· ·meeting?

15· · · · A.· ·I've answered your question numerous times at

16· ·this point.· I know that the article was discussed in

17· ·general at this meeting.

18· · · · Q.· ·Do you know which of the specific items that you

19· ·enumerated were specifically discussed at the meeting, yes

20· ·or no?

21· · · · · · · · · MS. STERN:· Objection, asked and answered.

22· ·You may answer the question for the final time.

23· · · · A.· ·I know that the article was discussed in general

24· ·at this meeting.

25· · · · Q.· ·(BY MS. EISENBERG)· That's not the question that
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·1· ·I asked.· The question is:· Do you know which, if any, of

·2· ·these specific transactions were discussed at the meeting?

·3· ·You either know or you don't.

·4· · · · A.· ·I know that the article in general was discussed

·5· ·at this meeting.

·6· · · · Q.· ·Given that you apparently don't know whether or

·7· ·not any of the specific transactions were discussed, who

·8· ·knows which, if any, of the specific transactions were

·9· ·discussed at the meeting?

10· · · · · · · · · MS. STERN:· Objection, asked and answered.

11· ·And he can only answer it to the extent that it reflects

12· ·information known to the Attorney General's Office and not

13· ·to any of the other attendees at the meeting.· I assume

14· ·that is -- that you're directing your question to the

15· ·knowledge of the Attorney General's Office; is that

16· ·correct?

17· · · · Q.· ·(BY MS. EISENBERG)· Do you understand the

18· ·question, sir?

19· · · · A.· ·I know that the article was discussed in general

20· ·at this meeting.

21· · · · Q.· ·Who knows whether or not specific transactions

22· ·were discussed?

23· · · · · · · · · MS. STERN:· Objection, asked and answered.

24· · · · Q.· ·(BY MS. EISENBERG)· You may answer.

25· · · · A.· ·I cannot suppose what is in the knowledge of the
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·1· ·various individuals who were attending the meeting.

·2· · · · Q.· ·So you don't know if Mr. Sheehan knows?

·3· · · · A.· ·I am not inside Mr. Sheehan's brain.

·4· · · · Q.· ·So the answer is no, correct?

·5· · · · A.· ·The answer is I know the article was discussed

·6· ·in general at the meeting.

·7· · · · Q.· ·So you don't know whether or not he knows

·8· ·whether specific transactions were discussed, correct?

·9· · · · A.· ·I don't know what is inside Mr. Sheehan's brain.

10· · · · · · · · · MS. STERN:· He's answered this question now

11· ·repeatedly.

12· · · · · · · · · MS. EISENBERG:· Okay.· Emily, when is a good

13· ·time to break for lunch?· According to my clock, it's

14· ·12:43.· Would you like to take a half-an-hour break?· Now

15· ·would work for me if that works for you.

16· · · · · · · · · MS. STERN:· Yeah.· Let me just check with

17· ·the witness.· Is that okay?

18· · · · · · · · · THE WITNESS:· Yeah.

19· · · · · · · · · MS. STERN:· Can we find out how much time

20· ·has elapsed?

21· · · · · · · · · THE VIDEOGRAPHER:· Let's go off the record,

22· ·if that's all right.

23· · · · · · · · · MS. STERN:· Yes.

24· · · · · · · · · THE VIDEOGRAPHER:· Going off at 12:44.

25· · · · · · · · ·(Recess from 12:44 p.m. to 1:17 p.m.)
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·1· · · · · · · · · THE VIDEOGRAPHER:· We are back on the record

·2· ·at 1:17.

·3· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Mr. Wang, thank you

·4· ·for coming back on time.· We really appreciate it.

·5· · · · · · ·Before the break we were discussing the Wall

·6· ·Street Journal article that's marked as Debtor's 2.· Do

·7· ·you recall that?

·8· · · · A.· ·Yes.

·9· · · · Q.· ·Is there anything else -- having taken the

10· ·break, is there anything that came to mind with regard to

11· ·the article that relates to the questions that I was

12· ·asking you earlier?· Do you wish to supplement your

13· ·testimony in any way?

14· · · · A.· ·I stand on the answer to the questions that were

15· ·asked repeatedly, and the answer is that my knowledge --

16· ·the -- the Attorney General's Office's knowledge of that

17· ·meeting and the communications that took place at that

18· ·meeting were that the -- were that Everytown and through

19· ·its counsel, Mr. Lillien, raised issues with respect to

20· ·the IRS 990 and this Wall Street Journal article.· The

21· ·concerns raised in the article were discussed generally.

22· ·And that's the extent of the detail that the Attorney

23· ·General's Office has.· And I've been prepared to testify

24· ·as to that information, and provide that information

25· ·today.· And that is the extent of the information that is
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·1· ·known by this office.

·2· · · · Q.· ·Okay.· Anything else?

·3· · · · · · · · · MS. STERN:· In response to a question?

·4· · · · Q.· ·(BY MS. EISENBERG)· Is there any other way in

·5· ·which you wish to supplement your previous testimony?

·6· · · · A.· ·That's the extent of my answer and I think

·7· ·that's consistent with what I said prior to this break.

·8· · · · Q.· ·Okay.· I just wanted to give you an opportunity

·9· ·to provide a complete answer.· Thank you.· The --

10· · · · · · · · · MS. STERN.· Sorry.· Are we done with

11· ·Exhibit 2?

12· · · · · · · · · MS. EISENBERG:· No, we're not.

13· · · · · · · · · MS. STERN:· Okay.

14· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, you previously

15· ·testified to the effect that there were two specific

16· ·documents that were referenced by Mr. Lillien in the

17· ·meeting.· Do you recall that testimony?

18· · · · A.· ·Yes.· As I've stated numerous times, the IRS 990

19· ·and this Wall Street Journal article.

20· · · · Q.· ·Those are two documents that Mr. Lillien

21· ·referenced, correct?

22· · · · A.· ·Correct.· That is my understanding.

23· · · · Q.· ·Okay.· Now, what was the context in which he was

24· ·talking about the Wall Street Journal article?· How did he

25· ·say it related to the Form 990?
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·1· · · · · · · · · MS. STERN:· Objection, lack of foundation.

·2· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Let me reask the

·3· ·question.

·4· · · · · · ·Did Mr. Lillien during that February 14th

·5· ·meeting indicate in any way that the Wall Street Journal

·6· ·article, Debtor's 2, was related to the concerns he was

·7· ·raising about the 2017 Form 990, yes or no?

·8· · · · · · · · · MS. STERN:· Objection, lack of foundation.

·9· · · · A.· ·My understanding is that both the IRS 990 and

10· ·the Wall Street Journal article were discussed at this

11· ·meeting.

12· · · · Q.· ·(BY MS. EISENBERG)· And do you have an

13· ·understanding as to when they were discussed, Mr. Lillien

14· ·drew a connection between the two documents?

15· · · · A.· ·Both documents were discussed at this meeting.

16· · · · Q.· ·But you don't know whether or not he was

17· ·referring to the article for purposes of emphasizing his

18· ·concerns about the 990?

19· · · · · · · · · MS. STERN:· Objection.

20· · · · A.· ·I'm aware that Mr. Lillien discussed both of

21· ·these documents at this meeting as -- as part of their

22· ·communications with the Attorney General's Office.· And as

23· ·I said at the start of this particular session, that is

24· ·the extent of the detail known to the Attorney General's

25· ·Office at this time.
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·1· · · · Q.· ·(BY MS. EISENBERG)· So Mr. Sheehan does not know

·2· ·of any additional details other than what you just said?

·3· · · · · · · · · MS. STERN:· Objection.

·4· · · · A.· ·As I said, the extent of detail that is known

·5· ·with respect to the communications that took place at this

·6· ·meeting has been testified to by me here today.

·7· · · · Q.· ·(BY MS. EISENBERG)· Okay.· But you said that

·8· ·this is the extent of this office's knowledge and I want

·9· ·to understand what specifically you meant by that.

10· · · · A.· ·Correct.

11· · · · Q.· ·So let's look --

12· · · · A.· ·Because I have -- I have prepared for testimony

13· ·today to speak as a corporate representative of the

14· ·Attorney General's Office.· And I'm in possession of the

15· ·knowledge with respect to this meeting.· And what I've

16· ·relayed to you is the extent of the knowledge the Attorney

17· ·General's Office has with respect to the communications

18· ·that took place at this meeting.

19· · · · Q.· ·Got it.· So in other words, there isn't

20· ·something that you know and you're holding back.· You have

21· ·shared with us your full extent of knowledge about that

22· ·meeting, correct?

23· · · · · · · · · MS. STERN:· You being your -- just -- just

24· ·to make it clear, you being the --

25· · · · Q.· ·(BY MS. EISENBERG)· The representative.
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·1· · · · · · · · · MS. STERN:· -- as the corporate

·2· ·representative.

·3· · · · Q.· ·(BY MS. EISENBERG)· You being the corporate

·4· ·representative.

·5· · · · A.· ·As a corporate representative, the extent of the

·6· ·detail known to the Attorney General's Office is as I have

·7· ·testified to, that this meeting took place, that these two

·8· ·documents were raised by -- by Everytown and that that's

·9· ·what took place at this meeting.

10· · · · Q.· ·Okay.· So in other words, as a corporate

11· ·representative, there isn't anything else that you know

12· ·about the meeting that we haven't already covered during

13· ·this deposition, correct?

14· · · · A.· ·I have testified to the extent of my knowledge

15· ·with respect to this meeting, and my knowledge represents

16· ·the extent of the knowledge of the Attorney General's

17· ·Office with respect to this meeting.

18· · · · Q.· ·What else do you know about that meeting?

19· · · · · · · · · MS. STERN:· Objection.

20· · · · A.· ·I have testified to the extent of the detail

21· ·known by the Attorney General's Office with respect to

22· ·this meeting.

23· · · · Q.· ·(BY MS. EISENBERG)· So there isn't anything else

24· ·that you know about the meeting that we haven't already

25· ·discussed?
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·1· · · · A.· ·I have discussed today the extent of the

·2· ·Attorney General's Office knowledge with respect to the

·3· ·communications that took place at that meeting.

·4· · · · Q.· ·Is it fair to say that if you had an opportunity

·5· ·to speak to Mr. Sheehan, it's possible that your knowledge

·6· ·as to that meeting would expand?

·7· · · · · · · · · MS. STERN:· Objection.· You're asking him to

·8· ·speculate.· He's testified about the knowledge of the

·9· ·Attorney General's Office concerning that meeting, has

10· ·said, I think repeatedly, the scope of the knowledge is

11· ·known by the office about that meeting today.

12· · · · · · · · · MS. EISENBERG:· Are you done?

13· · · · · · · · · MS. STERN:· Yes.

14· · · · Q.· ·(BY MS. EISENBERG)· What is your answer, sir?

15· · · · A.· ·I have testified extensively to the amount of

16· ·preparation that I underwent in preparation to testify as

17· ·the 30(b)(6) representative of the New York office of the

18· ·Attorney General.· As part of that preparation, as I

19· ·testified to previously, I reviewed documents, I reviewed

20· ·communications, and I had meetings where I spoke with

21· ·counsel.· In three separate meetings where I spoke with

22· ·counsel.· And I'm obviously not going to go into the

23· ·specifics of my conversations with counsel because as you

24· ·well know, those conversations are privileged.

25· · · · Q.· ·So given that you are the corporate

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 995 RECEIVED NYSCEF: 12/20/2022William Wang, Corp Rep

888-893-3767
www.lexitaslegal.com

William Wang, Corp Rep Pages 116

888-893-3767
www.lexitaslegal.com

YVer1f



·1· ·representative and you've had three meetings to prepare

·2· ·for this testimony, why is it that you don't know whether

·3· ·specific transactions were discussed during the February

·4· ·14th meeting?

·5· · · · · · · · · MS. STERN:· Objection.· If -- sorry.· I -- I

·6· ·direct you not to answer that question to the extent that

·7· ·it requires you to reveal any privileged communications or

·8· ·any attorney work product.

·9· · · · A.· ·Ms. Eisenberg, I -- I've really done the best

10· ·that I can to try to help you and try to answer the

11· ·questions that you've probably asked me 40 times on the

12· ·record at this point.· And my answer still remains the

13· ·same, which is as part of my preparation to testify today

14· ·as a 30(b)(6) witness, my understanding of the

15· ·communications that took place at that meeting were that

16· ·the 990 of 2017 was discussed and that this Wall Street

17· ·Journal article was discussed.· And that is the extent of

18· ·the knowledge of the Attorney General's Office with

19· ·respect to communications that took place on February 14,

20· ·2019.

21· · · · Q.· ·(BY MS. EISENBERG)· Thank you, sir.· And I don't

22· ·mean to upset you in any way.· I'm just trying --

23· · · · A.· ·You're welcome.· I'm not upset at all,

24· ·Ms. Eisenberg.· Thank you.

25· · · · Q.· ·Okay.· With regard to the 990, what specifically
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·1· ·did Mr. Lillien say the concern was?· For example, did he

·2· ·communicate that it wasn't complete, inaccurate and/or

·3· ·something else?

·4· · · · · · · · · MS. STERN:· Objection, lack of foundation.

·5· · · · A.· ·Ms. Eisenberg, the -- the same answers apply to

·6· ·the form 99 -- questions relating to the Form 990 as you

·7· ·previously just went through all the same questions with

·8· ·respect to the Wall Street Journal article.· As I've told

·9· ·you a number of times, the office -- the extent of

10· ·office's knowledge with respect to the communications that

11· ·took place on February 14, 2019 is that these two

12· ·documents, namely the 2017 NRA IRS 990 and the Wall Street

13· ·Journal article November 30, 2018, were the general topics

14· ·of discussion at that meeting, and that is the extent of

15· ·the Attorney General's Office's knowledge with respect to

16· ·those communications.

17· · · · Q.· ·(BY MS. EISENBERG)· So is it fair to say that

18· ·the New York Attorney General's Office's knowledge does

19· ·not include whether or not Mr. Lillien raised a particular

20· ·concern about the 990, whether it was alleged inaccuracy,

21· ·incompleteness and/or something else?

22· · · · · · · · · MS. STERN:· You're asking that witness --

23· ·the Attorney General's knowledge today; is that correct?

24· · · · · · · · · MS. EISENBERG:· I'm asking him to do his

25· ·best as the representative.
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·1· · · · · · · · · MS. STERN:· Of course, he is doing his best,

·2· ·as you can well tell.

·3· · · · · · · · · MS. EISENBERG:· All questions I ask are

·4· ·directed towards the witness in his representative

·5· ·capacity.

·6· · · · · · · · · MS. STERN:· Can we have the question read

·7· ·back, please?

·8· · · · · · · · · (Requested portion was read.)

·9· · · · Q.· ·(BY MS. EISENBERG)· Is it fair to say that?

10· · · · A.· ·Ms. Eisenberg, as I've told you on a number of

11· ·occasions, the concerns raised by counsel for Everytown at

12· ·this meeting included concerns about the IRS 990 from 2017

13· ·of the NRA and the contents of the November 30, 2018, Wall

14· ·Street Journal article.· Those were the topics that they

15· ·raised that the Attorney General's Office was already well

16· ·aware of that had already reviewed.· Those were the

17· ·contents of those communications.· And what I have relayed

18· ·to you is the extent of the knowledge of the Attorney

19· ·General's Office with respect to this subject matter.

20· · · · Q.· ·You didn't answer my question.

21· · · · A.· ·On the contrary, Ms. Eisenberg, I -- I think I

22· ·did.· I -- I think I've told you everything that the

23· ·Attorney General's Office knows with respect to the

24· ·communications about these two documents, the 990 and the

25· ·Wall Street Journal article.

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 995 RECEIVED NYSCEF: 12/20/2022William Wang, Corp Rep

888-893-3767
www.lexitaslegal.com

William Wang, Corp Rep Pages 119

888-893-3767
www.lexitaslegal.com

YVer1f



·1· · · · Q.· ·So the Attorney General's Office does not know

·2· ·whether or not Mr. Lillien alleged that the Form 990 was

·3· ·incomplete?

·4· · · · A.· ·The Attorney General's Office -- Ms. Eisenberg,

·5· ·unfortunately the only way I can answer that question is

·6· ·to answer that question with the same answer that I have

·7· ·been providing over and over and over again.· The answer,

·8· ·unfortunately, is not going to change, and that is what

·9· ·I'm aware of, what the Attorney General's Office is aware

10· ·of is that these are the two documents that were discussed

11· ·at this meeting between Everytown and the Attorney

12· ·General's Office.

13· · · · Q.· ·Did he say that he believed that it was

14· ·incomplete?

15· · · · · · · · · MS. STERN:· Objection.

16· · · · Q.· ·(BY MS. EISENBERG)· It's a simple question.

17· · · · · · · · · MS. STERN:· Misstates prior testimony.

18· · · · Q.· ·(BY MS. EISENBERG)· What was Mr. Lillien's

19· ·concern about the 990?

20· · · · · · · · · MS. STERN:· Objection, the -- okay.

21· ·Objection.

22· · · · A.· ·As I've indicated before, the 990 does discuss

23· ·related party transactions, and I am aware that related

24· ·party transactions was a topic that was discussed.· The

25· ·990 specifically, the Wall Street Journal article, those
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·1· ·two documents were discussed in general and the problems

·2· ·that they raised with respect to related party

·3· ·transactions.· They were raising concerns to the Attorney

·4· ·General's Office that they thought the Attorney General's

·5· ·Office should know about.· We were well aware of those

·6· ·concerns.

·7· · · · Q.· ·(BY MS. EISENBERG)· So was Mr. Lillien saying

·8· ·they were related party transactions that should have been

·9· ·but were not disclosed on the Form 990?

10· · · · A.· ·The Form --

11· · · · · · · · · MS. STERN:· Objection.· Hold on.

12· · · · · · · · · THE WITNESS:· Okay.

13· · · · · · · · · MS. STERN:· Objection, lack of foundation.

14· ·Answer the question if you can.

15· · · · A.· ·The Form 990 discloses related party

16· ·transactions.· The Wall Street Journal article addresses

17· ·related party transactions.· The extent of the Attorney

18· ·General's Office's knowledge with respect to the

19· ·communications that took place at this meeting are that

20· ·those two documents were discussed at this meeting.

21· · · · Q.· ·(BY MS. EISENBERG)· Understanding that those

22· ·were the two documents that were discussed at the meeting,

23· ·did Mr. Lillien convey to Mr. Sheehan that he believed

24· ·that there was something wrong about the 990?

25· · · · · · · · · MS. STERN:· Objection.
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·1· · · · A.· ·They were raising concerns about items that were

·2· ·disclosed in the 990.

·3· · · · Q.· ·(BY MS. EISENBERG)· So Mr. Lillien was raising

·4· ·concerns about specific transactions?

·5· · · · · · · · · MS. STERN:· Objection, lack of foundation.

·6· · · · Q.· ·(BY MS. EISENBERG)· You can answer.

·7· · · · A.· ·Everything that was disclosed in the 990, the

·8· ·990 was a topic of discussion at this meeting.

·9· · · · Q.· ·(BY MS. EISENBERG)· But what was he concerned

10· ·about?· Was he concerned about everything that was

11· ·disclosed or something specific?

12· · · · · · · · · MS. STERN:· Objection, lack of foundation.

13· · · · A.· ·As I said, the 990 from 2017 was a topic of

14· ·discussion at this meeting in 2019 between Everytown and

15· ·the Attorney General's Office.

16· · · · Q.· ·(BY MS. EISENBERG)· So he had a problem with the

17· ·fact that the NRA was disclosing related party

18· ·transactions?

19· · · · · · · · · MS. STERN:· Objection, lack of foundation.

20· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang --

21· · · · · · · · · MS. STERN:· Sorry.· I just want to make --

22· · · · A.· ·You can ask --

23· · · · · · · · · MS. STERN:· I just want to make clear, are

24· ·you asking him what occurred, asking him his role as

25· ·corporate representative of the Attorney General's Office
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·1· ·what communications were -- occurred during this meeting,

·2· ·or are you asking him what was in the mind of Everytown's

·3· ·counsel at this meeting?

·4· · · · · · · · · MS. EISENBERG:· I'm not asking about what

·5· ·was in his mind except insofar as he shared that.· What

·6· ·I'm asking is what was said and communicated in the

·7· ·meeting.· Granted, nobody may recall or know the specific

·8· ·words that were used, but I'm entitled to information

·9· ·about what specific issues were raised, whether it's

10· ·incompleteness, inaccuracy or something else.

11· · · · · · · · · Now, what I'm asking Mr. Wang is twofold.

12· ·First, he either knows or doesn't, as a corporate

13· ·representative, the answer to my question.· He either

14· ·knows it fully or in part.· And what I'm asking him to do

15· ·is to say he doesn't know if he doesn't know it, or if he

16· ·knows the answer, to provide it.· So let's try it again.

17· · · · Q.· ·(BY MS. EISENBERG)· You testified about the

18· ·February 14th meeting between Mr. Sheehan and Mr. Lillien

19· ·and others, correct?

20· · · · A.· ·Correct.

21· · · · Q.· ·At that meeting, did Mr. Lillien say that the

22· ·Form 990 by the NRA was in any way incomplete in sum and

23· ·substance?

24· · · · A.· ·In sum and substance, as I've testified to

25· ·repeatedly ad nauseam, the Attorney General's knowledge of
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·1· ·the communications that took place at the February 14,

·2· ·2019, meeting between Everytown and the Attorney General's

·3· ·Office is that two documents were the subject of

·4· ·discussion:· The 2017 IRS 990 of the NRA and the

·5· ·November 30, 2018, Wall Street Journal article by Mark

·6· ·Maremont.

·7· · · · Q.· ·Did Mr. Lillien say in sum and substance that

·8· ·there was something wrong about the 990?

·9· · · · A.· ·That is the same question that you just asked

10· ·me, and I'm going to give you the exact same answer, which

11· ·is to tell you that I'm telling you everything that the

12· ·Attorney General knows about that meeting that took place

13· ·and the communications that happened.· The communications

14· ·were about those two documents that we've gone over ad

15· ·nauseam.

16· · · · Q.· ·Mr. Wang, you either know or you don't know

17· ·whether or not Mr. Lillien said in sum and substance that

18· ·the form was in some way incomplete.· Do you know the

19· ·answer to that question?

20· · · · · · · · · MS. STERN:· Counselor, you have asked him

21· ·the question over and over again in different forms.· He

22· ·has answered the question as to the knowledge of the

23· ·Attorney General's Office concerning the substance of that

24· ·meeting.· We've covered that ground.

25· · · · · · · · · (Simultaneous speakers.)
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·1· · · · · · · · · MS. STERN:· And would like to move on -- we

·2· ·would like to move on.· We -- I -- we're not prepared to

·3· ·sit here for several more hours and have you ask the same

·4· ·question in a different form seeking the exact same

·5· ·information that he's already provided.· That's harassing.

·6· · · · · · · · · MS. EISENBERG:· Ms. Stern, I will move on as

·7· ·soon as the witness answers my question, which is a simple

·8· ·question.

·9· · · · · · ·Let's reread the question.· Ms. Duncan, could

10· ·you please do so?

11· · · · · · · · · (Requested portion was read.)

12· · · · A.· ·I'm here today to testify as a 30(b)(6) witness

13· ·on behalf of the Attorney General's Office of New York.

14· ·What I know is that at this meeting on February 14, 2019,

15· ·communications were had between the Attorney General's

16· ·Office and Everytown.· Those communications involved in

17· ·general these two documents, both the 2017 IRS Form 990 of

18· ·the NRA and the November 30, 2018 Wall Street Journal

19· ·article.· That is extent of the Attorney General's

20· ·Office's knowledge with respect to the communications that

21· ·happened at this meeting.

22· · · · · · · · · MS. STERN:· Other than to the extent that

23· ·you've already testified, correct?

24· · · · A.· ·That I've testified to repeatedly.

25· · · · Q.· ·(BY MS. EISENBERG)· Given that that is your --
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·1· ·the extent of your knowledge, who knows more?

·2· · · · A.· ·I have the extent of the knowledge of the

·3· ·Attorney General's Office when it comes to this topic

·4· ·because of my preparation to testify with respect to

·5· ·Topic 13.

·6· · · · Q.· ·(BY MS. EISENBERG)· Well, surely Mr. Sheehan

·7· ·would know whether or not Mr. Lillien said that the form

·8· ·was incomplete, correct?

·9· · · · · · · · · MS. STERN:· Objection.· Is that a question?

10· · · · · · · · · MS. EISENBERG:· That is a question.

11· · · · · · · · · MS. STERN:· Sorry.· Can you read back the

12· ·question then, Ms. Duncan?

13· · · · · · · · · (Requested portion was read.)

14· · · · · · · · · MS. STERN:· And I am going to direct the

15· ·witness not to disclose any attorney-client communications

16· ·or any attorney work product.

17· · · · A.· ·As I've answered your question repeatedly,

18· ·Ms. Eisenberg, I am the corporate designee the

19· ·representative to speak with respect to Topic 13.· I have

20· ·the extent of the knowledge of the Attorney General's

21· ·Office with respect to this subject matter area.· And I've

22· ·told you as part of my preparations, who I've spoke with

23· ·and the steps that I took in preparation.

24· · · · · · ·Obviously, as part of my preparation, I spoke

25· ·with counsel and I've told you who with respect to those
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·1· ·counsels that I've spoken to, but I cannot tell you the

·2· ·extent or the substance of those conversations.· But what

·3· ·I can tell you is that I have the extent of the Attorney

·4· ·General's knowledge with respect to this topic.· And what

·5· ·I can tell you is that communications occurred that were

·6· ·about these two documents generally.

·7· · · · · · · · · MS. STERN:· And I'm going to ask the witness

·8· ·not to continue to answer that same question over and over

·9· ·again.· We've covered it on -- ad nauseam on the record.

10· · · · · · · · · MS. EISENBERG:· Ms. Stern, I should just let

11· ·you know that I reserve all my rights.· I think the

12· ·transcript will speak for itself, the witness has not been

13· ·answering my questions.· And I intend to study the

14· ·transcript and seek remedies as appropriate.· Just wanted

15· ·to let you know.

16· · · · · · · · · MS. STERN:· Okay.· And naturally we, of

17· ·course, reserve our rights -- we will agree to disagree so

18· ·that we can move on in this deposition today.

19· · · · Q.· ·(BY MS. EISENBERG)· Have you met Mr. Lillien?

20· · · · · · · · · MS. STERN:· Objection.

21· · · · A.· ·I have --

22· · · · · · · · · MS. STERN:· Objection.· What is the

23· ·relevance of the question to the Topic 13?

24· · · · · · · · · MS. EISENBERG:· His --

25· · · · · · · · · MS. STERN:· What is the relevance of that
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·1· ·question to Topic 17?

·2· · · · · · · · · MS. EISENBERG:· He was at the meeting.

·3· · · · · · · · · (Simultaneous speaking.)

·4· · · · A.· ·Are you asking me in my personal capacity?

·5· · · · · · · · · MS. EISENBERG:· Ms. Stern, I'm entitled to

·6· ·explore the nature of Mr. Lillien's connection to your

·7· ·office.· Mr. Wang is an employee of the office.· I'm

·8· ·entitled to know if he's met him, talked to him,

·9· ·communicated with him because that relates to the

10· ·communication, which is Topic 13.

11· · · · · · · · · MS. STERN:· No -- I --

12· · · · · · · · · MS. EISENBERG:· I would really appreciate it

13· ·if you could please stop interrupting, because otherwise,

14· ·we will have to take -- use time that you cause to go

15· ·wasted against the seven-hour limit.

16· · · · · · · · · MS. STERN:· Okay, well, then I would suggest

17· ·that we have a conversation off the record so it's not

18· ·against the time clock because I do not believe that this

19· ·is inquiring as to the offices since you are talking to

20· ·Mr. Wang as representative of the Attorney General's

21· ·Office, and that Attorney General's Office's relationship

22· ·with Jason Lillien is within the scope of the topics

23· ·noticed for testimony today.· And if you want to discuss

24· ·that off the record, I'll be happy to do that.

25· · · · · · · · · MS. EISENBERG:· Are you instructing him not
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·1· ·to answer?

·2· · · · · · · · · MS. STERN:· Yes.

·3· · · · · · · · · MS. EISENBERG:· Okay.

·4· · · · · · · · · MS. STERN:· Absent your -- absent your

·5· ·showing me how that relates to these topics.

·6· · · · · · · · · MS. EISENBERG:· Okay.· The way it relates to

·7· ·these topics is that No. 13 relates to communications

·8· ·between the NRA and Everytown.· We know that there was a

·9· ·meeting on February 14th at which Mr. Lillien was present.

10· ·We also know that he is the former chief of the charities

11· ·bureau of the New York Attorney General's Office.· He was

12· ·the primary spokesperson on behalf of Everytown at that

13· ·meeting.· It was after the meeting that your office opened

14· ·an investigation into my client.· I am entitled to know

15· ·what is the nature and the extent and the depth of the

16· ·relationship between Everytown's outside counsel and your

17· ·office.· Do you need anything else, Ms. Stern?

18· · · · · · · · · MS. STERN:· No -- hold on.· The 30(b)(6)

19· ·witness -- sorry.· The 30(b)(6) deposition notice

20· ·permitted the debtor in this bankruptcy proceeding, and

21· ·again, this is in connection with the bankruptcy

22· ·proceeding, to inquire into communications regarding the

23· ·New York Attorney General's Office's investigation of the

24· ·NRA and in connection with your current questions

25· ·involving Everytown.· That is what you're entitled to ask
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·1· ·about, and you have asked about it.

·2· · · · · · · · · Now you want to ask about collateral

·3· ·questions about the relationships between particular

·4· ·attorneys and the office of the Attorney General, and that

·5· ·is not within the scope of the communications covered by

·6· ·13, so we object.· And he is not going to answer those

·7· ·questions.· And I ask that you move on.

·8· · · · · · · · · MS. EISENBERG:· I think that's completely

·9· ·inappropriate.· I reserve my rights and we'll take it up

10· ·on a break.

11· · · · · · · · · MS. STERN:· Okay.

12· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, what was the next

13· ·communication between your office and Everytown after the

14· ·February 14, 2019, meeting?

15· · · · A.· ·As I testified to earlier, there were no further

16· ·communications between our office and Everytown regarding

17· ·the NRA investigation after that February 14, 2019,

18· ·meeting.

19· · · · Q.· ·No emails?

20· · · · A.· ·Emails are part of communications, right?

21· · · · Q.· ·So the answer is no, correct, no emails?

22· · · · A.· ·There were no further communications regarding

23· ·the NRA investigation between Everytown and the Attorney

24· ·General's Office after that one meeting February 14, 2019.

25· · · · Q.· ·No phone calls?
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·1· · · · A.· ·There were no further communications between

·2· ·Everytown and the Attorney General's Office regarding the

·3· ·NRA investigation after the meeting on February 14, 2019.

·4· ·And I'll reiterate -- and I'll reiterate as a fact that

·5· ·Mr. Sheehan informed Everytown that our investigation

·6· ·would be completely independent.

·7· · · · Q.· ·No in-person conversations?

·8· · · · A.· ·There were no further communications with

·9· ·respect to the NRA investigation between Everytown and the

10· ·Attorney General's Office after the February 14, 2019,

11· ·meeting.· When I use the word "communications," I mean all

12· ·communications.

13· · · · Q.· ·Are you aware that Everytown is defined in the

14· ·notice to include its outside counsel?

15· · · · A.· ·I have read the 30(b)(6) notice, which includes

16· ·the definitions section.

17· · · · Q.· ·Is it your testimony and your office's testimony

18· ·that there were no communications after February 14th

19· ·between your office and Everytown's outside counsel about

20· ·the NRA investigation after the February 14th meeting?

21· · · · A.· ·As I've testified to about five or six times now

22· ·after the February 14th meeting, there were no further

23· ·communications between Everytown and the Attorney

24· ·General's Office concerning the Attorney General's

25· ·investigation of the NRA.
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·1· · · · Q.· ·And when you say no conversations concerning the

·2· ·investigation of the NRA, how are you defining that?

·3· · · · · · · · · MS. STERN:· Objection.· What is the "it" in

·4· ·your sentence?

·5· · · · · · · · · MS. EISENBERG:· The investigation,

·6· ·concerning -- the phrase "concerning the investigation."

·7· · · · Q.· ·(BY MS. EISENBERG)· Can you give me an example

·8· ·of what, in your mind, does not concern the investigation

·9· ·hypothetically?

10· · · · · · · · · MS. STERN:· Objection.

11· · · · Q.· ·(BY MS. EISENBERG)· Okay.· If the conversation

12· ·pertained to someone who works at the NRA, would that be

13· ·concerning the investigation, yes or no?

14· · · · · · · · · MS. STERN:· Are you asking him for

15· ·hypothetically?

16· · · · · · · · · MS. EISENBERG:· I'm asking him to --

17· · · · · · · · · MS. STERN:· Hypothetically the Attorney

18· ·General's Office?

19· · · · · · · · · MS. EISENBERG:· No, it's not hypothetical.

20· ·He used the words "concerning the investigation" in his

21· ·answer.· What I'm asking him to tell me very concretely,

22· ·not hypothetically, is whether or not that would include

23· ·conversations about NRA employees, yes or no?

24· · · · A.· ·There were no conversations or communications

25· ·between the NRA -- the New York Attorney General's Office
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·1· ·and Everytown with respect to the NRA after the

·2· ·February 14, 2019, meeting.

·3· · · · · · · · · MS. STERN:· Objection -- I mean, sorry.· Can

·4· ·you just read that back.· I just want to make sure that I

·5· ·got that.

·6· · · · · · · · · MS. EISENBERG:· What are you objecting to?

·7· ·Your client --

·8· · · · · · · · · MS. STERN:· I'm not objecting.· I just

·9· ·wanted to make sure -- I want -- I want to make sure that

10· ·the testimony is -- is -- that he's answering is clear.

11· ·Can you just read back the question and answer for me,

12· ·please?

13· · · · · · · · · MS. EISENBERG:· Objection, coaching the

14· ·witness.

15· · · · · · · · · (Requested portion was read.)

16· · · · · · · · · MS. EISENBERG:· Emily, has your question

17· ·been answered?

18· · · · · · · · · MS. STERN:· Yes, it has.· Thank you.

19· · · · · · · · · MS. EISENBERG:· You're welcome.· Sir, let's

20· ·place the September 2018 document in front of our witness,

21· ·please.· And we'll mark that Debtor's 3.

22· · · · · · · · · MR. MOSHAK:· September 8th through 9th,

23· ·2018?

24· · · · · · · · · MS. EISENBERG:· Yes.· Thank you.

25· · · · · · · · · (Debtor's Exhibit 3 was marked.)
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·1· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, do you have in

·2· ·front of you Debtor's 3?

·3· · · · A.· ·Not yet.

·4· · · · · · · · · MS. STERN:· Not yet.· Hold on.

·5· · · · · · · · · MS. EISENBERG:· Let us know when you do.

·6· ·Thank you.

·7· · · · · · · · · MS. STERN:· Oh, here it is.· They don't seem

·8· ·to have numbers on it, but is this the audit committee?

·9· ·The report of the audit committee, is that what we're

10· ·looking at?

11· · · · · · · · · MS. EISENBERG:· Yes.· Yes.

12· · · · · · · · · THE WITNESS:· Yes.· The title should say NRA

13· ·003.

14· · · · · · · · · MS. EISENBERG:· Of the PDF?

15· · · · · · · · · THE WITNESS:· Yes, correct.

16· · · · · · · · · MS. STERN:· 003, okay.

17· · · · · · · · · MS. EISENBERG:· Do you have it, Emily?

18· · · · · · · · · MS. STERN:· Yes, we do.· And would you like

19· ·him to look through it or what would you like?

20· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, I'm showing you

21· ·what we've marked as Debtor's 3 for identification.· For

22· ·the record, it's a multi-page document with pagination 243

23· ·through 249 at the bottom.· Do you see what I'm referring

24· ·to, those pages 243, 244, et cetera?

25· · · · A.· ·I see the document.
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·1· · · · Q.· ·Okay.· And do you see page No. 243 in the -- at

·2· ·the bottom of the first page of Debtor's 3?

·3· · · · A.· ·I see page 243.

·4· · · · Q.· ·What is Debtor's 3?

·5· · · · · · · · · MS. STERN:· Are you asking him to tell you

·6· ·what this NRA document is?

·7· · · · · · · · · MS. EISENBERG:· Yes.· Surely your office has

·8· ·gained an understanding in the course of its investigation

·9· ·as to what this is, or maybe he doesn't know.· He can tell

10· ·me he doesn't know.· I'm asking him to give me the answer

11· ·to my question, which is what is Debtor's 3?

12· · · · A.· ·My understanding is that this document is the

13· ·audit committee meeting minutes dated September 8 to 9 of

14· ·2018.

15· · · · Q.· ·(BY MS. EISENBERG)· What audit committee, sir?

16· · · · A.· ·The Audit Committee of National Rifle

17· ·Association of America.

18· · · · Q.· ·Audit Committee --

19· · · · · · · · · MS. STERN:· I want to be clear, you're

20· ·asking him to -- to identify to you what he sees on this

21· ·page, right?· Because he does not -- it's not an Attorney

22· ·General's Office business record.· This is your client's

23· ·business record.

24· · · · · · · · · MS. EISENBERG:· Yes.· I'm asking him what he

25· ·recognizes it to be.· Okay.
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·1· · · · Q.· ·(BY MS. EISENBERG)· Well, thank you for that

·2· ·answer.· So when you refer to the audit committee, are you

·3· ·referring to the audit committee of the NRA's board?

·4· · · · A.· ·Yes.

·5· · · · Q.· ·Okay.· And directing your attention to page 247

·6· ·of Debtor's 3, let me know when you have that page in

·7· ·front of you.

·8· · · · · · · · · MS. STERN:· Hold on.· I'm just -- I'm

·9· ·confused.· Where are those numbers, that 247?

10· · · · · · · · · THE WITNESS:· That's this.

11· · · · · · · · · MS. STERN:· Oh, that number, not the Bates

12· ·number.· Okay.· Gotcha.

13· · · · · · · · · MS. EISENBERG:· Okay.

14· · · · Q.· ·(BY MS. EISENBERG)· Halfway through the page, do

15· ·you see where it says Josh Powell file?

16· · · · A.· ·I see on page 247 where it says Roman numeral

17· ·IV, Josh Powell.

18· · · · Q.· ·Okay.· And do you then see a discussion or a

19· ·reference to Ms. Colleen Gallagher?

20· · · · A.· ·I see Ms. Colleen Gallagher's name mentioned

21· ·specifically in the second whereas clause under paragraph

22· ·A, subject title McKenna.

23· · · · Q.· ·And fair to say that that second whereas clause

24· ·specifically discloses that she is the wife of, quote, NRA

25· ·officer Josh Powell?
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·1· · · · · · · · · MS. STERN:· Objection.· This -- I'm not sure

·2· ·how this relates to either the topics -- substantive

·3· ·topics in the notice.· Can you explain that?

·4· · · · · · · · · MS. EISENBERG:· Emily, that's not a proper

·5· ·objection.· You can either object and let him answer or

·6· ·object and instruct him not to answer.· Which way would

·7· ·you like --

·8· · · · · · · · · MS. STERN:· And I'm objecting to the scope

·9· ·of this -- of these questions as beyond the scope of what

10· ·is permissible under the notice and as ordered by the

11· ·Court.

12· · · · · · · · · MS. EISENBERG:· I understand that that's

13· ·your objection, but are you instructing him not to answer?

14· · · · · · · · · MS. STERN:· I'm giving you the opportunity

15· ·to explain how it relates to either of those subject

16· ·matters.

17· · · · · · · · · MS. EISENBERG:· I'm entitled --

18· · · · · · · · · (Simultaneous speaking.)

19· · · · · · · · · MS. STERN:· Invitations with variety of

20· ·third parties and topics concerning that are set forth in

21· ·Item No. 7.

22· · · · · · · · · MS. EISENBERG:· I would be happy to do so.

23· ·If you look at 13, it refers to communications with

24· ·Everytown.· The witness testified that the Wall Street

25· ·Journal article, Debtor's 2, is (audio distortion) we
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·1· ·looked at the article and it refers to Ms. Gallagher.· I'm

·2· ·looking at an audit committee resolution that refers to

·3· ·the same topic.· It relates to the communications that are

·4· ·enumerated in 13.

·5· · · · · · · · · Now, you can either instruct the witness not

·6· ·to answer given an ample and adequate explanation, then

·7· ·I'll reserve all my right, or you can object and we can

·8· ·move on and he can give the answer.· But those are your

·9· ·only two choices.· What are you going to do?

10· · · · · · · · · MS. STERN:· I'm going to allow you a little

11· ·more room here to tie this to communications with third

12· ·parties -- between third parties and the Attorney

13· ·General's Office to specific third parties that are

14· ·identified in 13.· I'll give you a little more room on

15· ·that.· I'm not seeing it, but go ahead.

16· · · · · · · · · MS. EISENBERG:· I object to the speaking

17· ·objections.

18· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, is it fair to say

19· ·that the second whereas clause on page 247 discloses that

20· ·Ms. Gallagher is Josh Powell's wife?

21· · · · · · · · · MS. STERN:· Are you asking -- I'm sorry.

22· ·You know what, are you asking him to read this document as

23· ·the corporate representative of the Attorney General's

24· ·Office?

25· · · · · · · · · MS. EISENBERG:· I'm asking him to answer my
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·1· ·question.· We can have the question reread if you'd like.

·2· · · · · · · · · MS. STERN:· Yes, let's reread the question.

·3· · · · · · · · · (Requested portion was read.)

·4· · · · A.· ·I see the second paragraph on page 247 that

·5· ·begins with the whereas clause.· And it says, "Colleen

·6· ·Gallagher, the wife of NRA officer Josh Powell."· That is

·7· ·what the document says.

·8· · · · Q.· ·(BY MS. EISENBERG)· And is it fair to say that

·9· ·this document also refers to the fact that the NRA had

10· ·purchased consulting and fundraising services from

11· ·McKenna?

12· · · · · · · · · MS. STERN:· Objection.· Where are you

13· ·pointing to in the document?· Can you direct him?

14· · · · · · · · · MS. EISENBERG:· Certainly.

15· · · · Q.· ·(BY MS. EISENBERG)· The first whereas clause.

16· · · · · · · · · MS. STERN:· Okay.· And you're asking, once

17· ·again, to read the document that speaks for itself.· Is

18· ·that what you're asking him to do?

19· · · · · · · · · MS. EISENBERG:· We can reread the question

20· ·if you'd like.

21· · · · · · · · · The question is yes-or-no questions, and it

22· ·says is it fair to say that the document refers to X, Y or

23· ·Z.· Ms. Stern, would you like us to have the question read

24· ·again?

25· · · · · · · · · MS. STERN:· And again, I'm going to state my
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·1· ·objection on the scope of this -- these questions and how

·2· ·they relate to communications between the Attorney

·3· ·General's Office -- I'm assuming that this is tying back

·4· ·to 13.· If it's tying to 17, then I'm -- you'll explain

·5· ·that to me, but communications between the Attorney

·6· ·General's Office and various identified third parties

·7· ·concerning the NRA, the Attorney General's investigation

·8· ·of the NRA.

·9· · · · · · · · · So I'll let him read the document to you,

10· ·which seems to be what you want him to do.· And again,

11· ·with full reservation of -- of our rights with respect to

12· ·the objection on scope, allow him to answer the question.

13· · · · A.· ·The first whereas clause under the subheading A

14· ·McKenna on page 247 says, "Whereas, since July 2016, the

15· ·NRA has purchased consulting and fundraising services from

16· ·McKenna & Associates," open paren, quotation, "McKenna,"

17· ·close paren, "totaling approximately" -- "approx $2.44

18· ·million," semicolon, and that is what the document states.

19· · · · Q.· ·(BY MS. EISENBERG)· Turning your attention to

20· ·page 248 of Debtor's 3, does it also say, quote, "Resolved

21· ·that the NRA's transaction with McKenna are hereby

22· ·approved and ratified, and that the NRA may continue to

23· ·transact with McKenna"?

24· · · · · · · · · MS. STERN:· And you're going to read the

25· ·rest --
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·1· · · · Q.· ·(BY MS. EISENBERG)· Is that what the document

·2· ·says?

·3· · · · A.· ·I see where you're reading from on page 248.

·4· ·The document and the middle of the page says, "Resolved

·5· ·that the NRA's transactions with McKenna are hereby

·6· ·approved and ratified, and that the NRA may continue to

·7· ·transact with McKenna during the period from September

·8· ·2018 to January 2019, subject to the following provisos,"

·9· ·and then there's a four-point list.· That is what is

10· ·stated by the document.

11· · · · · · · · · MS. STERN:· Do you want him to read those

12· ·four points as well into the record?

13· · · · Q.· ·(BY MS. EISENBERG)· Fair to say that the first

14· ·proviso is that Mr. Powell, quote, "Continued to be walled

15· ·off from any negotiation or determination regarding the

16· ·scope of pricing of McKenna's services."· Did I read that

17· ·correctly?

18· · · · A.· ·It appears that you successfully read the first

19· ·subparagraph here on page 248.

20· · · · Q.· ·During the February 14th meeting, was there any

21· ·discussion by Mr. Sheehan, by Mr. Lillien or anyone else

22· ·about the fact that despite Ms. Gallagher's work for

23· ·McKenna, the audit committee of the NRA's board had been

24· ·fully apprised of that fact and ratified the continued

25· ·performance of those?· Was that discussed?
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·1· · · · · · · · · MS. STERN:· Objection, lack of foundation.

·2· · · · A.· ·Ms. Eisenberg, I've repeatedly provided to you

·3· ·the answer here.· And the answer here is that the -- the

·4· ·extent of the Attorney General's Office's knowledge with

·5· ·respect to the communications that took place on February

·6· ·14, 2019, between representatives of Everytown and the

·7· ·New York Attorney General's Office is that they discussed

·8· ·two documents, the NRA's 2017 990 and the November 30,

·9· ·2018, Wall Street Journal article.· That is the extent of

10· ·the knowledge of the Attorney General's Office with

11· ·respect to those communications.

12· · · · Q.· ·(BY MS. EISENBERG)· So the Attorney General's

13· ·Office doesn't know whether or not the approval of the

14· ·audit committee of the contract with McKenna was discussed

15· ·as of February 14th meeting, yes or no?

16· · · · · · · · · MS. STERN:· Objection, lack of foundation.

17· ·I believe asked and answered.· And once again, I am

18· ·confident that you are not asking this attorney to

19· ·disclose any attorney work product or attorney-client

20· ·communications relating to the knowledge of the Attorney

21· ·General's Office with respect to its ongoing litigation

22· ·involving the NRA; is that correct?

23· · · · · · · · · MS. EISENBERG:· Is the question whether I'm

24· ·trying to elicit privileged information about the

25· ·question, then of course I'm not.· All I was asking is
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·1· ·whether or not at the February 14th meeting there was any

·2· ·discussion of the ratification that we just discussed?

·3· ·There either was or was not.· Mr. Wang either knows the

·4· ·answer to that question or he doesn't.

·5· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, could you --

·6· · · · · · · · · MS. STERN:· And I'm going to object for a

·7· ·lack of foundation once again, and the objections other --

·8· ·was previously stated.

·9· · · · A.· ·Ms. Eisenberg, as I've told you a number of

10· ·times now the extent of the Attorney General's Office's

11· ·knowledge with respect to communications that took place

12· ·on February 14, 2019 in a meeting between Everytown and

13· ·the New York Attorney General's Office is that there were

14· ·two documents discussed, the 2017 NRA IRS Form 990 and the

15· ·November 30, 2018, Wall Street Journal article by Mark

16· ·Maremont.· That is the extent of the Attorney General's

17· ·Office's knowledge with respect to communications that

18· ·took place at that meeting.

19· · · · Q.· ·(BY MS. EISENBERG)· Does the New York Attorney

20· ·General's Office know of any means by which it can expand

21· ·its knowledge on this topic?

22· · · · · · · · · MS. STERN:· Objection.· Objection.· You're

23· ·implying that the -- that the witness did not fully

24· ·prepare himself, which he's already established.

25· · · · · · · · · MS. EISENBERG:· Ms. Stern, you have been
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·1· ·making speaking objections lasting 45 seconds.· It's

·2· ·completely inappropriate.· I haven't been objecting out of

·3· ·a sense of collegiality.· Again, you can instruct the

·4· ·witness not to answer or you can object and let him

·5· ·answer.· I ask you to please stop with the speaking

·6· ·objections.

·7· · · · · · · · · Ms. Duncan, please read the question.

·8· · · · · · · · · (Requested portion was read.)

·9· · · · · · · · · MS. STERN:· Sorry, just to clarify this, can

10· ·you clarify what this topic is in your question, please?

11· · · · · · · · · MS. EISENBERG:· This topic is specific as to

12· ·what was discussed at the February 14th meeting, between

13· ·Everytown, the former charity's bureau chief and

14· ·Everytown's outside counsel at the time on the one hand,

15· ·and Mr. Sheehan, the current chief of the charities bureau

16· ·on the other.

17· · · · A.· ·The answer is the same answer.· I'm in

18· ·possession of the Attorney General's knowledge with

19· ·respect to the communications that took place at that

20· ·meeting.

21· · · · Q.· ·(BY MS. EISENBERG)· Where in the building did

22· ·the meeting occur?

23· · · · · · · · · MS. STERN:· Objection.· Answer the question,

24· ·if you can.

25· · · · A.· ·We have a number of conference rooms.· I don't
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·1· ·know specifically what conference room the meeting took

·2· ·place, but I'm confident I do know the meeting took place

·3· ·within our office.· I don't think you're asking for a

·4· ·conference room number, like Conference Room A.

·5· · · · Q.· ·(BY MS. EISENBERG)· I'm asking you if you know

·6· ·the specific room in which the meeting occurred, and it

·7· ·sounds like you don't --

·8· · · · A.· ·I don't know the specific room within our

·9· ·65-floor building of which we occupy nine to ten floors,

10· ·which specific conference room that meeting took place.

11· · · · Q.· ·Was Ms. James asked to attend the meeting?

12· · · · · · · · · MS. STERN:· Objection.

13· · · · Q.· ·(BY MS. EISENBERG)· You can answer.

14· · · · A.· ·Not that I'm aware of.

15· · · · Q.· ·Who would be aware of whether or not she was

16· ·asked to attend the meeting?

17· · · · A.· ·I have the knowledge with respect to the meeting

18· ·that took place on February 14, 2019, the knowledge of the

19· ·Attorney General's Office.· The extent of my knowledge is

20· ·that she was not asked to take place -- to take part in

21· ·that meeting.

22· · · · · · · · · MS. EISENBERG:· Can we go off the record for

23· ·a minute?

24· · · · · · · · · THE VIDEOGRAPHER:· Going off at 2:10.

25· · · · · · · · ·(Recess from 2:10 p.m. to 2:16 p.m.)
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·1· · · · · · · · · THE VIDEOGRAPHER:· We're back on at 2:16.

·2· ·Go ahead.

·3· · · · · · · · · MS. EISENBERG:· Thank you.

·4· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, you previously

·5· ·very specifically said multiple times that after the

·6· ·February 14th meeting, there weren't communications

·7· ·between your office and Everytown about the NRA

·8· ·investigation.· Do you recall that testimony?

·9· · · · A.· ·Yes.

10· · · · Q.· ·Okay.· Were there communications between your

11· ·office and Everytown after the February 14th meeting that

12· ·were not about the NRA investigation?

13· · · · · · · · · MS. STERN:· Objection, scope.· I'm not going

14· ·to allow you to talk about other communications.

15· · · · A.· ·As I've discussed, there was a specific process

16· ·that I went through to prepare myself to testify today as

17· ·the 30(b)(6) witness.· I can -- sitting here today, I can

18· ·tell you that as a result of my preparation, that after

19· ·the February 14, 2019, meeting, there were no further

20· ·communications between the Attorney General's Office and

21· ·Everytown concerning or with regard to the NRA

22· ·investigation.· Were there other communications?· I don't

23· ·know.

24· · · · Q.· ·(BY MS. EISENBERG)· So in other words, there may

25· ·have been or there might not have been.· You just don't
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·1· ·know, correct?

·2· · · · · · · · · MS. STERN:· Objection.· It's beyond the

·3· ·scope of the subject matter of the 30(b)(6) notice, and

·4· ·I'm directing the witness not to discuss communications

·5· ·that may or may not have been had with outside parties

·6· ·concerning any other matter.· That's it.

·7· · · · · · · · · MS. EISENBERG:· Are you instructing -- are

·8· ·you instructing the witness not to answer?

·9· · · · · · · · · MS. STERN:· Correct.

10· · · · · · · · · MS. EISENBERG:· Okay.· Let me try this

11· ·again.· The judge allowed the debtors to inquire into the

12· ·topic of communications between your office and Everytown.

13· ·The witness just testified that there was a meeting where

14· ·Everytown raised concerns about my client's Form 990 and

15· ·referenced this Wall Street Journal article.· The Debtors

16· ·are entitled to find out about the course of communication

17· ·that followed after this meeting that your client just

18· ·described.· Will you reconsider your instruction not to

19· ·answer?

20· · · · · · · · · MS. STERN:· Ms. Eisenberg, your question

21· ·was, I believe, unless I misunderstood it and I -- if I

22· ·misunderstood it, please correct me, was that you wanted

23· ·to know if there were any communications between the

24· ·Attorney General's Office and Everytown following the

25· ·meeting that we've been discussing in February 2019 that
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·1· ·did not relate to the AG's investigation of the NRA as

·2· ·that term is defined in the subpoena.· That is my

·3· ·understanding what your question is.

·4· · · · · · · · · MS. EISENBERG:· Yeah.· Yes or no, and -- and

·5· ·my -- and the witness said he was prepared to answer as to

·6· ·conversations or communications about the investigation,

·7· ·and he wasn't going to address the other topic at all.

·8· ·And then I asked him, so is it -- you're not saying there

·9· ·were or were not any communications.· You're just saying

10· ·that you don't know.· And that's when we engaged in this

11· ·colloquy.

12· · · · · · · · · MS. STERN:· Okay.· No.· Let me be clear.

13· ·The Attorney General's Office objects to inquiry

14· ·concerning matters that are beyond the scope of Item 13 in

15· ·the 30(b)(6) notice directed to this office.· And the

16· ·witness is not going to testify beyond the scope of

17· ·Item 13.

18· · · · · · · · · MS. EISENBERG:· Are you instructing --

19· · · · · · · · · MS. STERN:· And I believe that -- excuse me.

20· ·And I believe that your question directly goes beyond the

21· ·scope because you're asking about communications that are

22· ·not regarding the New York AG/NRA investigation as that

23· ·term is defined in the notice.

24· · · · · · · · · MS. EISENBERG:· I just need you to let me

25· ·know whether you're instructing the witness not to answer
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·1· ·the pending question.

·2· · · · · · · · · MS. STERN:· Based on that -- my

·3· ·understanding that that's what the scope of your question,

·4· ·yes, those are our directions.· If we misunderstood the

·5· ·scope of your question, and it falls within Item 13, then

·6· ·please explain.

·7· · · · · · · · · MS. EISENBERG:· Okay.· I will ask Ms. Duncan

·8· ·to please read the pending question and ask you,

·9· ·Ms. Stern, to please let me know whether you're

10· ·instructing the witness not to answer.

11· · · · · · · · · (Requested portion was read.)

12· · · · · · · · · MS. STERN:· Sorry.· I think we need the

13· ·question before that because I -- that context is not

14· ·clear to me.

15· · · · · · · · · MS. EISENBERG:· Okay.· Why don't I rephrase.

16· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, after the meeting

17· ·on February 14, 2018, were there communications between

18· ·your office and Everytown?

19· · · · · · · · · MS. STERN:· Just to clarify, I'm sorry, I

20· ·might have misheard you.· Did you say 2018 because I think

21· ·you meant 2019?

22· · · · · · · · · MS. EISENBERG:· Yes, I apologize.· Let me

23· ·rephrase.

24· · · · · · · · · MS. STERN:· Okay.

25· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, after the meeting
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·1· ·occurred on February 14, 2019, were there subsequent

·2· ·communications between your office and Everytown?

·3· · · · · · · · · MS. STERN:· Objection to scope.

·4· · · · A.· ·After the February 14, 2019, meeting, between

·5· ·Everytown and the New York Attorney General's Office,

·6· ·there were no further communications with respect to or

·7· ·regarding the NYAG/-NRA (sic) investigation.

·8· · · · Q.· ·(BY MS. EISENBERG)· Setting aside communications

·9· ·about the NYAG/NRA investigation, were there any other

10· ·communications between your office and Everytown after

11· ·February 14, 2019?

12· · · · · · · · · MS. STERN:· Objection.· I direct you not to

13· ·answer that question.· And the objection is on scope for

14· ·the reasons that I've already articulated.

15· · · · · · · · · MS. EISENBERG:· Thank you, I appreciate it.

16· · · · Q.· ·(BY MS. EISENBERG)· With regard to Topic 13, it

17· ·also refers to Ackerman McQueen.· Do you see that?

18· · · · · · · · · MS. STERN:· Hold on a second.· Let me

19· ·just --

20· · · · A.· ·No.

21· · · · · · · · · MS. STERN:· Svetlana, can we close

22· ·Exhibit 3?

23· · · · · · · · · MS. EISENBERG:· Sure.

24· · · · · · · · · MS. STERN:· Okay.· And then we can bring

25· ·this up.
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·1· · · · A.· ·Yes, I see AMc, and my understanding is that is

·2· ·referring to Ackerman McQueen as defined in the

·3· ·definitions section of this 30(b)(6) notice.

·4· · · · Q.· ·(BY MS. EISENBERG)· Okay.· What did you do to

·5· ·prepare for your testimony with regard to that topic?

·6· · · · A.· ·With respect to this topic, my preparation was

·7· ·that I spoke with counsel in the three meetings that I

·8· ·referenced on Saturday, Sunday and Monday.· And I reviewed

·9· ·communications between our office and either Ackerman or

10· ·representatives of Ackerman.

11· · · · Q.· ·Have the communications that you reviewed been

12· ·produced to the debtors?

13· · · · · · · · · MS. STERN:· Objection.· If you know.

14· · · · A.· ·Not that I'm aware of, because those -- not that

15· ·I'm aware of.

16· · · · Q.· ·(BY MS. EISENBERG)· How many communications did

17· ·you review to prepare for the topic of communications

18· ·between your office and Ackerman McQueen?

19· · · · A.· ·There were numerous.

20· · · · Q.· ·Ballpark?· Are we talking 10, 100, 1,000?

21· · · · A.· ·I -- I would say there were more than 100

22· ·communications.

23· · · · Q.· ·Who were they between or among?

24· · · · A.· ·The communications were generally between

25· ·attorneys from the New York Attorney General's Office who
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·1· ·are on the NRA investigation.· At that time it was an

·2· ·investigation, the NRA investigation team and counsel for

·3· ·Ackerman.

·4· · · · Q.· ·What was the first communication between your

·5· ·office and Ackerman?

·6· · · · A.· ·With respect to the NRA investigation?

·7· · · · Q.· ·Did your office have communications with

·8· ·Ackerman about anything other than the NRA investigation?

·9· · · · A.· ·I'm just asking you to clarify your question so

10· ·that it's clearly within the scope of the Topic 13.

11· · · · Q.· ·Have there been communications between your

12· ·office and Ackerman that are not related to your

13· ·investigation of the NRA?

14· · · · · · · · · MS. STERN:· Objection, beyond the scope.

15· · · · Q.· ·(BY MS. EISENBERG)· You may answer.

16· · · · · · · · · MS. STERN:· No, you may not answer.· I'm

17· ·sorry.· Same objection.

18· · · · · · · · · MS. EISENBERG:· You have to say instruct the

19· ·witness not to answer.

20· · · · · · · · · MS. STERN:· Okay.· I'm sorry.· We -- we had

21· ·just done that.· I'm directing you not to answer questions

22· ·concerning communications that do not relate to the NRA --

23· ·the Attorney General's Office investigation of the NRA.  I

24· ·believe the question was what was the first communication

25· ·that you had, and under Topic 13 would concern the
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·1· ·investigation; is that what the scope of your question is,

·2· ·Ms. Eisenberg?

·3· · · · · · · · · MS. EISENBERG:· You directed the witness not

·4· ·to answer my previous question, so I'll just go ahead and

·5· ·ask my next question.· Is that okay?

·6· · · · · · · · · MS. STERN:· Okay.· Sure.

·7· · · · Q.· ·(BY MS. EISENBERG)· With regard to your office

·8· ·communications with Ackerman about your office's

·9· ·investigation of the NRA, when was the first such

10· ·communication?

11· · · · A.· ·The New York Attorney General's Office served a

12· ·document preservation notice on Ackerman McQueen May 3,

13· ·2019.

14· · · · Q.· ·My question is:· When was the first

15· ·communication between your office and Ackerman?

16· · · · A.· ·My answer is the first communication between our

17· ·office and Ackerman occurred on May 3, 2019, when our

18· ·office served a document preservation notice on Ackerman

19· ·McQueen.

20· · · · Q.· ·When was your office's last communication with

21· ·Ackerman?

22· · · · · · · · · MS. STERN:· Objection, scope.· You may

23· ·answer that as it relates to the NRA -- to the New York

24· ·Attorney General's Office investigation of the NRA.

25· · · · A.· ·We communicated with Ackerman in order to obtain
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·1· ·documents from a third party with relevant information to

·2· ·our investigation of the NRA.· In terms of the last

·3· ·communication with Ackerman within the scope of Topic 13,

·4· ·my understanding is that our investigation became a

·5· ·litigation when our office served a complaint upon the

·6· ·NRA.· And I informed Ackerman McQueen that we served a

·7· ·complaint upon the NRA.· I believe that date was August 6,

·8· ·2020.· So relating to the NRA investigation, that would

·9· ·have been the last communication we would have had with

10· ·Ackerman McQueen.

11· · · · Q.· ·(BY MS. EISENBERG)· How did you tell Ackerman

12· ·McQueen about your office's complaints against the NRA?

13· · · · A.· ·Yes.

14· · · · Q.· ·How did you communicate --

15· · · · A.· ·I didn't -- I didn't hear you say how.· Did you

16· ·say how or did you say did you tell them?

17· · · · Q.· ·I said how.· How did your office communicate to

18· ·Ackerman the fact that you served the NRA with a

19· ·complaint?

20· · · · A.· ·We sent an email to their counsel.

21· · · · Q.· ·Who sent the email?

22· · · · A.· ·I did.

23· · · · Q.· ·Did you copy anyone?

24· · · · A.· ·No.

25· · · · · · · · · MS. EISENBERG:· I call for the production of
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·1· ·that email.

·2· · · · · · · · · MS. STERN:· We take your request under

·3· ·advisement.

·4· · · · Q.· ·(BY MS. EISENBERG)· How many times did your

·5· ·office communicate with Ackerman between May 3, 2019, and

·6· ·the email about the complaint that you just described?

·7· · · · · · · · · MS. STERN:· Objection, asked and answered.

·8· · · · A.· ·There were numerous communications over this

·9· ·period of time in attempting to obtain information

10· ·relevant to our investigation.

11· · · · Q.· ·(BY MS. EISENBERG)· How many approximately?

12· · · · · · · · · MS. STERN:· Objection, asked and answered.

13· · · · A.· ·I think I answered this question already, but

14· ·I -- I believe there were more than 100 communications.

15· · · · · · · · · MS. EISENBERG:· I apologize.· There's

16· ·something wrong with my computer.· I just have to take a

17· ·quick break.· We don't have to go off the record.

18· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, when you

19· ·referenced about 100 of communications, were you

20· ·referencing all different types of communications or just

21· ·emails or something else?

22· · · · A.· ·I was referring to electronic communications by

23· ·email.

24· · · · Q.· ·Did your office communicate with Ackerman by

25· ·ways other than email?
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·1· · · · A.· ·Yes.

·2· · · · Q.· ·How?

·3· · · · A.· ·By telephone.

·4· · · · Q.· ·Anything else?

·5· · · · A.· ·By WebEx.

·6· · · · Q.· ·Anything else?

·7· · · · A.· ·That's it.

·8· · · · Q.· ·How many WebEx communications were there between

·9· ·your office and Ackerman?

10· · · · · · · · · MS. STERN:· Objection.· As it concerns the

11· ·NRA investigation, you can answer the question.

12· · · · A.· ·Relating to the NRA investigation, I'm aware of

13· ·four communications by WebEx.

14· · · · Q.· ·(BY MS. EISENBERG)· When did they occur?

15· · · · A.· ·My understanding is that they occurred in April

16· ·and May of 2020 in the midst of the Coronavirus pandemic.

17· · · · Q.· ·Okay.· So all four occurred either in April or

18· ·May of 2020?

19· · · · A.· ·That is correct.

20· · · · Q.· ·Okay.· How long was the first WebEx?

21· · · · A.· ·Approximately four or five hours.

22· · · · Q.· ·How long was the second?

23· · · · A.· ·All of them were approximately the same length

24· ·of time.

25· · · · Q.· ·Four or five hours?
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·1· · · · A.· ·Correct.

·2· · · · Q.· ·Who was present during the first WebEx?

·3· · · · A.· ·My understanding is that I was present for the

·4· ·WebEx, Erica James, who's an attorney with our office was

·5· ·present.

·6· · · · Q.· ·Please spell her last name.

·7· · · · A.· ·J-A-M-E-S.

·8· · · · Q.· ·Anyone else?

·9· · · · A.· ·And my understanding is that Emily Stern and

10· ·Jonathan Conley would have been present for portions, but

11· ·essentially in and out.

12· · · · Q.· ·What is Erica James's title?

13· · · · A.· ·She's an assistant Attorney General.

14· · · · Q.· ·At the time of the meeting, was she working

15· ·within the charities bureau?

16· · · · A.· ·She was.

17· · · · Q.· ·During either of these four sessions, did anyone

18· ·who does not work for the charities bureau attend from the

19· ·New York Attorney General's Office?

20· · · · A.· ·Yes.

21· · · · Q.· ·Who?

22· · · · A.· ·Counsel for Ackerman attended these WebEx

23· ·meetings.

24· · · · Q.· ·Setting Ackerman aside, representatives of

25· ·New York Attorney General, is it fair to say the only
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·1· ·people who attended these four WebExes were your

·2· ·colleagues working within the charities bureau?

·3· · · · A.· ·Can you restate that question?· Can you repeat

·4· ·it?

·5· · · · Q.· ·Yes.· Setting aside Ackerman, is it fair to say

·6· ·that the only people who attended these four WebExes were

·7· ·your colleagues who were working for the charities bureau?

·8· · · · A.· ·Attorneys from the New York Attorney General's

·9· ·Office who are involved with NRA/NYAG investigation would

10· ·have been the only attorneys participating from our

11· ·office.

12· · · · Q.· ·Okay.· Who are the attorneys from your office

13· ·who are involved in the NRA/NYAG investigation who are not

14· ·members of the charities bureau?

15· · · · · · · · · MS. STERN:· Objection.· Objection.· How does

16· ·that relate to Topics 13 or 17?

17· · · · · · · · · MS. EISENBERG:· They attended the WebExes.

18· · · · · · · · · MS. STERN:· Sorry.· Then I don't think -- I

19· ·think that misstates the testimony.

20· · · · A.· ·I think you're misunderstanding the testimony.

21· ·I said members of the team attended the New York Attorney

22· ·General's -- attended these WebEx meetings.· And the

23· ·members of the team -- the only attorneys who would have

24· ·attended were members of the team.

25· · · · Q.· ·(BY MS. EISENBERG)· Okay.· All right.· So let's
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·1· ·start with the first WebEx.· Do you remember the date of

·2· ·that WebEx?

·3· · · · A.· ·It was in mid April of 2020.

·4· · · · Q.· ·Okay.· When was that meeting organized?

·5· · · · A.· ·Prior to mid April 2020.

·6· · · · Q.· ·How much prior?

·7· · · · A.· ·I believe one or two weeks prior.

·8· · · · Q.· ·Who from Ackerman attended?

·9· · · · A.· ·Counsel for Ackerman, Todd Harrison and -- and

10· ·Steve Ryan and William Winkler.

11· · · · Q.· ·You said William Winkler?

12· · · · A.· ·Correct.

13· · · · Q.· ·Other than Mr. Harrison, Mr. Ryan and

14· ·Mr. Winkler, did anyone else attend the first WebEx?

15· · · · A.· ·The members of the New York Attorney General

16· ·team that I already discussed.

17· · · · Q.· ·And other than the members of the New York

18· ·Attorney General team and those three gentlemen from

19· ·Ackerman, anyone else?

20· · · · A.· ·No.

21· · · · Q.· ·Was this an interview of Mr. Winkler?

22· · · · · · · · · MS. STERN:· I'm going to object to the

23· ·extent that your -- your answers have to, you know, entail

24· ·revealing any attorney work product or attorney-client

25· ·communications.· Subject to that objection, you can answer
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·1· ·the question.

·2· · · · A.· ·The Attorney General's Office served subpoenas

·3· ·for testimony upon Ackerman and Ackerman employees.· As a

·4· ·result of these subpoenas, the Attorney General's Office

·5· ·agreed to conduct formal interviews with counsel present

·6· ·of certain Ackerman employees.

·7· · · · Q.· ·(BY MS. EISENBERG)· Did anyone transcribe the

·8· ·conversation that occurred during the first WebEx?

·9· · · · · · · · · MS. STERN:· Objection.

10· · · · A.· ·No.

11· · · · Q.· ·(BY MS. EISENBERG)· Did your office consider

12· ·bringing in a court reporter and generating a transcript

13· ·of that WebEx?

14· · · · · · · · · MS. STERN:· Objection.· I'm going to direct

15· ·you not to reveal any attorney work product, attorney-

16· ·client communications.· If you can answer this question

17· ·without revealing that, you may answer.· If you cannot

18· ·answer it without revealing that, then I direct you not to

19· ·answer the question.

20· · · · A.· ·I cannot answer that question without revealing

21· ·attorney work product information.

22· · · · Q.· ·(BY MS. EISENBERG)· What, if any, documents were

23· ·used during the first WebEx?

24· · · · · · · · · MS. STERN:· Objection.· As we go, I'm going

25· ·to -- I can restate the objection each time if you're
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·1· ·going to explore this area or -- I want the record to be

·2· ·clear, but I also don't want to unnecessarily take up your

·3· ·time.· So how would you like me to --

·4· · · · · · · · · MS. EISENBERG:· What I would you like to do

·5· ·is to either say, "Objection, you may answer" or "I

·6· ·instruct you not to answer."· I think that would be most

·7· ·helpful if you can do that.

·8· · · · · · · · · MS. STERN:· Okay.· Well, what I'm going to

·9· ·try to do, Ms. Eisenberg, is allow the witness to testify

10· ·to the extent it doesn't reveal work product or attorney-

11· ·client privilege communications.· And where there's a --

12· ·where there's a possibility of providing information, I'd

13· ·like to -- the office would like to make that -- provide

14· ·that information.· So let's just see how it goes, again,

15· ·mindful of your interest in getting through the topics.

16· · · · · · · · · So again, you can answer the question to the

17· ·extent that it does not reveal work -- attorney work

18· ·product or attorney-client communications.

19· · · · A.· ·Can you repeat the question?

20· · · · Q.· ·(BY MS. EISENBERG)· Yes.· Sure.· What, if any,

21· ·documents were used during the first WebEx?

22· · · · A.· ·So the Attorney General's Office served

23· ·subpoenas for documents on a third party Ackerman McQueen

24· ·in 2019.· There was prolonged subpoena compliance

25· ·litigation following that subpoena, but eventually
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·1· ·Ackerman McQueen, after that subpoena compliance

·2· ·litigation, is able to produce documents to the Attorney

·3· ·General's Office responsive to our subpoena.· So any

·4· ·documents discussed during the course of that meeting

·5· ·would be documents produced to us concerning the NRA and

·6· ·financial transactions between Ackerman and the NRA.

·7· · · · Q.· ·So the only documents you used during the first

·8· ·WebEx were documents that had been produced to your office

·9· ·by Ackerman?

10· · · · A.· ·The documents that were part -- that were

11· ·discussed at this meeting would be documents that were

12· ·produced to us by Ackerman McQueen responsive to our

13· ·subpoena concerning the NRA and financial transactions

14· ·between the NRA and Ackerman.

15· · · · Q.· ·What were the specific documents that you used

16· ·with Mr. Winkler?

17· · · · · · · · · MS. STERN:· Okay, objection.· I'm going to

18· ·direct you not to answer that question on the grounds that

19· ·it would reveal attorney work product.

20· · · · Q.· ·(BY MS. EISENBERG)· What was the second WebEx --

21· ·I'm sorry.· Withdrawn.

22· · · · · · · · · Who attended the second WebEx?

23· · · · A.· ·The attendees from the New York Attorney General

24· ·were the same.· Counsel for Ackerman was the same and the

25· ·Ackerman employee was Melanie Montgomery.
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·1· · · · Q.· ·Was that communication transcribed?

·2· · · · A.· ·No.

·3· · · · Q.· ·Did representatives of your office take notes?

·4· · · · · · · · · MS. STERN:· Objection.· I'm going to direct

·5· ·you not to answer that question on attorney work product

·6· ·grounds and attorney-client privilege.

·7· · · · · · · · · MS. EISENBERG:· Ms. Stern, that information

·8· ·would go on a privilege log.· The fact that notes exist is

·9· ·not privileged.· And whether that what they say is

10· ·privileged is a separate question, but you can't instruct

11· ·him not to answer whether or not your office took notes.

12· ·Do you stand by your objection?

13· · · · · · · · · MS. STERN:· Ms. Eisenberg, I -- I disagree

14· ·with you that -- that that information will go on a

15· ·privilege log.· You would not be serving a request for

16· ·documents of the counsel representing the other party.

17· ·And so I think we disagree on that.· And I'm going to

18· ·stand by my objection.

19· · · · · · · · · MS. EISENBERG:· So it is your position that

20· ·whether or not notes were taken is protected by the

21· ·attorney-client privilege?

22· · · · · · · · · MS. STERN:· Yes.

23· · · · · · · · · MS. EISENBERG:· And you're instructing the

24· ·witness not to answer on that basis, correct?

25· · · · · · · · · MS. STERN:· That's correct.
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·1· · · · Q.· ·(BY MS. EISENBERG)· Turning your attention to

·2· ·the third of the four WebExes with Ackerman that you

·3· ·identified, who attended the third WebEx?

·4· · · · A.· ·The attendees from the New York Attorney General

·5· ·team were the same.· Counsel representing Ackerman was the

·6· ·same.· The Ackerman employee was Tony Makris.

·7· · · · Q.· ·What documents were used during the meeting?

·8· · · · · · · · · MS. STERN:· And I just object to the -- to

·9· ·the question to the extent it requires you to reveal

10· ·attorney work product and attorney-client communication.

11· ·Subject to that objection, you can answer the question.

12· · · · A.· ·As I previously stated, the New York Attorney

13· ·General's Office subpoenaed Ackerman McQueen for documents

14· ·related to the Attorney General's investigation of the

15· ·NRA.· Ackerman McQueen produced documents responsive to

16· ·our subpoena that were concerning the NRA and financial

17· ·transactions with the NRA.· And those were the documents

18· ·that were shared with Ackerman McQueen at that meeting.

19· · · · Q.· ·(BY MS. EISENBERG)· About how many documents

20· ·were shared with Ackerman at that meeting?

21· · · · · · · · · MS. STERN:· Objection.· You can answer,

22· ·again, to the extent that's not revealing any attorney

23· ·work product or attorney-client communications.

24· · · · A.· ·A limited number.

25· · · · Q.· ·(BY MS. EISENBERG)· What's a limited number?
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·1· · · · A.· ·Less than 25.

·2· · · · Q.· ·Did you share those documents with Ackerman in

·3· ·advance of the WebEx?

·4· · · · A.· ·Yes.

·5· · · · Q.· ·Who shared them with Ackerman?

·6· · · · A.· ·I did.

·7· · · · Q.· ·To whom did you transmit the documents?

·8· · · · A.· ·Counsel for Ackerman, Mr. Harrison and Mr. Ryan.

·9· · · · Q.· ·How did you transmit those documents?

10· · · · A.· ·Through a document cloud share service.

11· · · · Q.· ·Was the WebEx with Mr. Makris transcribed?

12· · · · · · · · · MS. STERN:· Objection.

13· · · · A.· ·No.

14· · · · Q.· ·(BY MS. EISENBERG)· Did representatives of your

15· ·office take notes during the WebEx?

16· · · · · · · · · MS. STERN:· Objection.· I direct you not to

17· ·answer that on the grounds of attorney work product,

18· ·attorney-client privilege.

19· · · · Q.· ·(BY MS. EISENBERG)· Who attended the fourth

20· ·WebEx?

21· · · · A.· ·The same individuals from the New York Attorney

22· ·General's Office NRA investigation team, the same counsel

23· ·for Ackerman and the Ackerman employee was Nader Tavangar.

24· · · · Q.· ·Was the WebEx with Nader Tavangar transcribed?

25· · · · A.· ·No.

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 995 RECEIVED NYSCEF: 12/20/2022William Wang, Corp Rep

888-893-3767
www.lexitaslegal.com

William Wang, Corp Rep Pages 165

888-893-3767
www.lexitaslegal.com

YVer1f



·1· · · · Q.· ·Did representatives of the office take notes

·2· ·during that WebEx?

·3· · · · · · · · · MS. STERN:· Objection.· Direct you not to

·4· ·answer the question on the grounds of attorney work

·5· ·product and attorney client communication privileges.

·6· · · · Q.· ·(BY MS. EISENBERG)· What, if any, documents were

·7· ·used during the WebEx with Mr. Tavangar?

·8· · · · A.· ·As I previously described, the Attorney

·9· ·General's Office served a subpoena for documents on

10· ·Ackerman -- upon Ackerman McQueen for documents related to

11· ·our investigation of the NRA.· Ackerman McQueen produced

12· ·responsive documents in compliance with our subpoena

13· ·concerning their financial transactions with the NRA and

14· ·their relationship with the NRA.· Those were the documents

15· ·that were shared with Ackerman at that meeting.

16· · · · Q.· ·So other than documents that Ackerman produced

17· ·to your office, you didn't use anything else with

18· ·Mr. Tavangar?

19· · · · · · · · · MS. STERN:· Objection.

20· · · · · · · · · MS. EISENBERG:· Let me rephrase the

21· ·question.

22· · · · Q.· ·(BY MS. EISENBERG)· Is it fair to say that

23· ·during your WebEx with Mr. Tavangar, your office used

24· ·documents?

25· · · · A.· ·My understanding is that we also would have used

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 995 RECEIVED NYSCEF: 12/20/2022William Wang, Corp Rep

888-893-3767
www.lexitaslegal.com

William Wang, Corp Rep Pages 166

888-893-3767
www.lexitaslegal.com

YVer1f



·1· ·publicly available information, such as a publicly filed

·2· ·NRA IRS 990.

·3· · · · Q.· ·Okay.· Other than documents produced to you by

·4· ·Ackerman and the publicly filed IRS 990, what other

·5· ·documents did your office use during the WebEx with

·6· ·Mr. Tavangar?

·7· · · · · · · · · MS. STERN:· Objection.· You can answer to

·8· ·the extent that it doesn't reveal attorney work product or

·9· ·attorney-client communications.

10· · · · A.· ·I believe those are the documents that we used.

11· · · · Q.· ·(BY MS. EISENBERG)· Was the -- withdrawn.

12· · · · · · · · · What, if any, information was communicated

13· ·to Ackerman by your office during the first WebEx with

14· ·Mr. Winkler?

15· · · · · · · · · MS. STERN:· Objection.· I direct you not to

16· ·answer that question on the grounds of -- to the extent it

17· ·requires to reveal attorney work product or attorney-

18· ·client communications.· Subject to that objection, you can

19· ·answer the question.

20· · · · A.· ·In our discussions with each Ackerman employee,

21· ·we discussed the relationship of Ackerman McQueen with the

22· ·NRA, financial transactions between Ackerman and the NRA

23· ·and the documents produced by Ackerman in response to our

24· ·subpoena.

25· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Let's back up for a
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·1· ·second.· I'm focusing specifically on the first WebEx, I

·2· ·think you said was with Mr. Winkler, correct?

·3· · · · A.· ·Correct.

·4· · · · Q.· ·Okay.· During that meeting, what, if any,

·5· ·information was provided to Ackerman by your office?

·6· · · · · · · · · MS. STERN:· Objection, lack of foundation.

·7· · · · Q.· ·(BY MS. EISENBERG)· You may answer.

·8· · · · A.· ·I'll try to explain this to you, Ms. Eisenberg,

·9· ·but we were asking a third party for information related

10· ·to the NRA -- related to their relationship with the NRA.

11· ·We were not in a position where we were providing them

12· ·with information, but they were providing us with

13· ·information.

14· · · · Q.· ·(BY MS. EISENBERG)· Okay.· So is it fair to say

15· ·that your office provided no information to Ackerman

16· ·during the first WebEx, which was with Mr. Winkler?

17· · · · · · · · · MS. STERN:· Objection.

18· · · · A.· ·As I stated before, these meetings were

19· ·conducted of Ackerman employees to discuss their

20· ·relationship with the NRA financial transactions between

21· ·Ackerman and the NRA and documents produced to us

22· ·responsive to our subpoena.

23· · · · Q.· ·(BY MS. EISENBERG)· So, therefore, fair to

24· ·assume that your office did not provide any information to

25· ·Ackerman?
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·1· · · · · · · · · MS. STERN:· Objection, asked and answered.

·2· · · · · · · · · MS. EISENBERG:· He did not answer my

·3· ·question.

·4· · · · A.· ·I did answer your question.· I told you the

·5· ·purpose -- the -- what took place at this meeting was the

·6· ·Attorney General's Office spoke to an employees from

·7· ·Ackerman for -- to discuss Ackerman's relationship with

·8· ·the NRA, financial transactions between Ackerman and the

·9· ·NRA and documents produced to our office in response to

10· ·our subpoena.

11· · · · Q.· ·(BY MS. EISENBERG)· Is it your testimony that

12· ·outside of what you just said, nothing else occurred

13· ·during the meeting?

14· · · · · · · · · MS. STERN:· Objection.· That misstates the

15· ·testimony.· And I also caution you not to reveal any

16· ·attorney work product or attorney-client communications.

17· · · · A.· ·Without revealing any attorney-client privileged

18· ·information or attorney work product information, what

19· ·occurred at the interview was the Attorney General's

20· ·Office inquired with Ackerman about Ackerman's

21· ·relationship with the NRA, financial transactions between

22· ·Ackerman and the NRA and documents produced by Ackerman in

23· ·response to our subpoena.

24· · · · Q.· ·(BY MS. EISENBERG)· Fair to say that you asked

25· ·Mr. Winkler questions during that WebEx?
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·1· · · · · · · · · MS. STERN:· You can answer that yes or no.

·2· · · · A.· ·Yes.

·3· · · · Q.· ·(BY MS. EISENBERG)· Did Mr. Winkler ask you any

·4· ·questions?

·5· · · · A.· ·No.

·6· · · · Q.· ·Did Mr. Ryan ask your office any questions?

·7· · · · · · · · · MS. STERN:· Objection.

·8· · · · A.· ·No.

·9· · · · Q.· ·(BY MS. EISENBERG)· Did Mr. Harrison ask your

10· ·office any questions?

11· · · · · · · · · MS. STERN:· Objection.

12· · · · A.· ·No.

13· · · · Q.· ·(BY MS. EISENBERG)· During your WebEx with

14· ·Ms. Montgomery, what information did your office provide

15· ·to Ackerman?

16· · · · · · · · · MS. STERN:· Objection.

17· · · · A.· ·It's the same answer that I have for your prior

18· ·question with respect to the meeting with Mr. Winkler.

19· ·With respect to our meeting with Ms. Montgomery, the

20· ·New York Attorney General's Office discussed Ackerman's

21· ·relationship with the NRA, financial transactions with the

22· ·NRA and documents received from Ackerman in response to

23· ·our subpoena to Ackerman.

24· · · · Q.· ·(BY MS. EISENBERG)· And when you say you

25· ·discussed those topics with them, was that in the nature
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·1· ·of your office making affirmative statements, or were you

·2· ·asking them questions or something else?

·3· · · · · · · · · MS. STERN:· Objection.· I just caution you

·4· ·that on -- not revealing any attorney work product or

·5· ·attorney-client communications, and subject to that, you

·6· ·can answer the question.

·7· · · · · · · · · MS. EISENBERG:· Well, let's just back up for

·8· ·a second.· Ms. Stern, is it your position that things that

·9· ·were said in the WebEx with the third-party are

10· ·potentially privileged?

11· · · · · · · · · MS. STERN:· Subject to the attorney work

12· ·product doctrine, yes.

13· · · · · · · · · MS. EISENBERG:· So it's your position that

14· ·questions asked, discussions had with a third party,

15· ·specifically here Ackerman McQueen, are protected by the

16· ·work product doctrine?

17· · · · · · · · · MS. STERN:· It's our position that the --

18· ·beyond what the witness has testified to, the

19· ·particular -- the particular questions, the particular

20· ·methods that were involved in the interviews that Mr. Wang

21· ·has testified to are protected by the attorney work

22· ·product doctrine.· That is our position.

23· · · · Q.· ·(BY MS. EISENBERG)· Okay.· So let's make clear.

24· ·It's your position that the questions that you asked of

25· ·Ackerman McQueen are protected by the work product
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·1· ·doctrine?

·2· · · · · · · · · MS. STERN:· You're asking him what specific

·3· ·questions were asked?· Is that your question to the

·4· ·witness?

·5· · · · Q.· ·(BY MS. EISENBERG)· During your meeting with

·6· ·Ms. Montgomery, did your office communicate any

·7· ·information to the representatives of Ackerman?

·8· · · · · · · · · MS. STERN:· Objection, asked and answered.

·9· · · · A.· ·Ms. Eisenberg, I think I've answered your

10· ·question.· But with respect to Ms. Montgomery's interview,

11· ·the subject matter of our interview was asking

12· ·Ms. Montgomery about the Ac- -- Ackerman's relationship

13· ·with the NRA, Ackerman's financial transactions with the

14· ·NRA and documents produced by Ackerman in response to our

15· ·subpoena.

16· · · · Q.· ·(BY MS. EISENBERG)· So your office was asking

17· ·questions, correct?

18· · · · A.· ·Correct.

19· · · · Q.· ·Was your office also sharing information with

20· ·Ackerman?

21· · · · · · · · · MS. STERN:· Objection.

22· · · · A.· ·As I stated, the subject matter of the

23· ·discussion was Ackerman's relationship with the NRA,

24· ·financial transactions with the NRA and documents that

25· ·Ackerman produced responsive to our subpoena.
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·1· · · · Q.· ·(BY MS. EISENBERG)· So did you communicate

·2· ·information to Ackerman during your meeting with

·3· ·Ms. Montgomery?

·4· · · · · · · · · MS. STERN:· Objection.

·5· · · · A.· ·We asked questions of Ms. Montgomery related to

·6· ·the three topics --

·7· · · · Q.· ·But you did not provide -- but you did not

·8· ·provide her with any information, did you?

·9· · · · · · · · · MS. STERN:· Objection.

10· · · · A.· ·We asked Ms. Montgomery questions with respect

11· ·to the three subjects I've already identified for you

12· ·numerous times:· Ackerman's relationship with the NRA,

13· ·Ackerman's financial transactions with the NRA and

14· ·documents Ackerman produced in response to our subpoena.

15· · · · · · · · · MS. EISENBERG:· I'll note for the record

16· ·that your answer is not responsive.

17· · · · Q.· ·(BY MS. EISENBERG)· Moving on, turning attention

18· ·to the phone calls, how many phone calls have there been

19· ·between your office and Ackerman as that term is defined

20· ·in the deposition notice?

21· · · · · · · · · MS. STERN:· Objection.

22· · · · A.· ·I cannot give you a specific number of phone

23· ·calls.

24· · · · Q.· ·(BY MS. EISENBERG)· Can you estimate?

25· · · · · · · · · MS. STERN:· Objection.
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·1· · · · A.· ·Dozens.

·2· · · · · · · · · MS. STERN:· I just caution you not to

·3· ·speculate.· If you don't know how many there were, then so

·4· ·state, but don't speculate.

·5· · · · A.· ·I don't know how many phone calls took place.

·6· · · · Q.· ·(BY MS. EISENBERG)· Were some of those calls

·7· ·initiated by your office?

·8· · · · A.· ·Yes.

·9· · · · Q.· ·And were some of those calls initiated by

10· ·Ackerman as that term is defined in the notice?

11· · · · A.· ·Yes.

12· · · · Q.· ·When was the first phone call between your

13· ·office and Ackerman?

14· · · · A.· ·The first telephonic communication would have

15· ·occurred shortly after the document preservation notice

16· ·was served on May 3rd of 2019.

17· · · · Q.· ·Who participated in that phone call?

18· · · · A.· ·My understanding is that at the time, Ackerman

19· ·was represented by Pamela Mann.· And my understanding is

20· ·that Ms. Mann called Mr. Sheehan.

21· · · · · · · · · MS. STERN:· Sorry, can we take a moment?

22· ·Sorry.· Somebody's knocking on the door and I don't want

23· ·them to intrude.· Hold on.

24· · · · · · · · · MS. EISENBERG:· Of course.· Take your time.

25· ·Let's go off the record.
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·1· · · · · · · · · THE VIDEOGRAPHER:· Going off at 3:04.

·2· · · · · · · · ·(Recess from 3:04 p.m. to 3:12 p.m.)

·3· · · · · · · · · THE VIDEOGRAPHER:· Going back on the record,

·4· ·3:12.

·5· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, recall prior

·6· ·testimony that shortly after May 3, 2019, Mr. Sheehan

·7· ·received a call from Ms. Mann?

·8· · · · A.· ·Was there a question?

·9· · · · Q.· ·Yes.· Do you recall testifying to that effect?

10· · · · A.· ·Yes.

11· · · · Q.· ·And Ms. Mann is a former charities bureau chief

12· ·of the New York Attorney General's Office, is she not?

13· · · · A.· ·Correct.

14· · · · Q.· ·And what did Ms. Mann and Mr. Sheehan say during

15· ·that call?

16· · · · A.· ·My understanding is that that call was made to

17· ·discuss the document preservation notice.

18· · · · Q.· ·Okay.· And what type of discussion occurred at

19· ·the meeting -- or I'm sorry, during the call?

20· · · · A.· ·I think it was an initial call, and I think it

21· ·was a call to set up another discussion.

22· · · · Q.· ·Okay.· So it's your understanding that they

23· ·discussed the document preservation notice and attempted

24· ·to set up another discussion?

25· · · · A.· ·Correct.· Ms. Mann confirmed that she was
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·1· ·representing Ackerman, that the document preservation

·2· ·notice was received and that they'd like to set up a

·3· ·further meeting to discuss compliance with the document

·4· ·preservation notice.

·5· · · · Q.· ·How many other conversations has your office had

·6· ·with Ms. Mann about this investigation?

·7· · · · A.· ·My understanding is that a follow-up meeting to

·8· ·that phone call did take place.

·9· · · · Q.· ·Was it an in-person meeting?

10· · · · A.· ·My understanding was that it was telephonic.

11· · · · Q.· ·Was it a call or a meeting or a WebEx?

12· · · · A.· ·Well, it was 2019, so that was almost before the

13· ·time of WebEx, but I believe it was telephonic phone call.

14· · · · Q.· ·Okay.· So you believe or it is your office's

15· ·testimony today that after the phone call that you just

16· ·described, there was another phone call on which Ms. Mann

17· ·was present; is that correct?

18· · · · A.· ·That is correct.

19· · · · Q.· ·How long was that phone call?

20· · · · · · · · · MS. STERN:· Just to clarify, you're talking

21· ·about the subsequent phone call, is that what you're

22· ·talking about?

23· · · · · · · · · MS. EISENBERG:· That's correct.· Thank you,

24· ·Ms. Stern.

25· · · · A.· ·I don't know the specific length of time that
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·1· ·phone call occurred in.

·2· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Who knows -- I'm

·3· ·sorry.· Do you know the approximate length of time?· Was

·4· ·it a few minutes, half an hour, two hours or something

·5· ·else?

·6· · · · A.· ·I do not know.

·7· · · · Q.· ·Okay.· Who knows?

·8· · · · · · · · · MS. STERN:· Objection.

·9· · · · A.· ·My understanding is that Emily Stern attended

10· ·that meeting with Pamela Mann and another representative

11· ·from the New York Attorney General's Office.· His name is

12· ·John Oleske.

13· · · · Q.· ·(BY MS. EISENBERG)· What did Ms. Mann say during

14· ·that phone call with Ms. Stern and Mr. Oleske?

15· · · · A.· ·My understanding is that the phone call was to

16· ·discuss the document preservation notice and also concerns

17· ·that Ackerman had with respect to compliance because of a

18· ·fear of any potential or violation of its services

19· ·agreement with the NRA.

20· · · · Q.· ·Can you explain that a little bit?· What kind of

21· ·fear are you referring to?

22· · · · A.· ·My understanding is they were sued by the NRA on

23· ·more than one occasion.· And my understanding is that they

24· ·conveyed a fear of additional litigation from the NRA on

25· ·the basis of the confidentiality provisions of their
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·1· ·services agreement with the NRA.

·2· · · · Q.· ·What did your office representatives say to

·3· ·Ackerman, if anything, during that call in response to

·4· ·that concern?

·5· · · · · · · · · MS. STERN:· Objection.· Go ahead.

·6· · · · A.· ·My understanding is that our office was

·7· ·respectful of their concerns.· And at that point, it was a

·8· ·document preservation notice, and that was the extent of

·9· ·the conversation understanding what their concern was.

10· · · · Q.· ·(BY MS. EISENBERG)· Okay.· And when was this

11· ·phone call that involved Ms. Stern and Ms. Mann?

12· · · · A.· ·I believe it was May 16, 2019.

13· · · · Q.· ·Did Ms. Stern and Ms. Mann ever work together?

14· · · · · · · · · MS. STERN:· Objection.· You may answer.

15· · · · A.· ·I don't know.

16· · · · Q.· ·(BY MS. EISENBERG)· During any of the

17· ·communications between your office and Ackerman, did your

18· ·office ever tell Ackerman that they were a subject of a

19· ·grand jury investigation?

20· · · · · · · · · MS. STERN:· Objection.

21· · · · A.· ·Not that I'm --

22· · · · · · · · · MS. STERN:· I'm sorry.· Can you just read

23· ·back the question?

24· · · · Q.· ·(BY MS. EISENBERG)· During any of the

25· ·communications between your office and Ackerman as that
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·1· ·term is defined in the deposition notice, did your office

·2· ·ever tell Ackerman that Ackerman was a subject of a grand

·3· ·jury investigation?

·4· · · · · · · · · MS. STERN:· Okay, objection.· You can

·5· ·answer.

·6· · · · A.· ·Not that I'm aware of.

·7· · · · Q.· ·(BY MS. EISENBERG)· During any of the

·8· ·communications between your office and Ackerman as the

·9· ·term is defined in the deposition notice, did your office

10· ·ever tell Ackerman that Ackerman is not a subject of any

11· ·grand jury investigation?

12· · · · · · · · · MS. STERN:· Objection.

13· · · · A.· ·Not that I'm aware of.

14· · · · Q.· ·(BY MS. EISENBERG)· During any of the

15· ·communications between your office and Ackerman, did your

16· ·office at any point indicate to Ackerman that Ackerman was

17· ·a target of a grand jury investigation?

18· · · · · · · · · MS. STERN:· Objection.· You can answer.

19· · · · A.· ·I think that's the same question you just asked

20· ·previously.· And the answer is the same, not that I'm

21· ·aware of.

22· · · · Q.· ·(BY MS. EISENBERG)· The previous question

23· ·referred to the word "Subject."· This question referred to

24· ·the word "target."· Would you like to clarify your

25· ·previous answer or does it stand?
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·1· · · · A.· ·The answer is the same, not that I'm aware of.

·2· · · · · · · · · MS. STERN:· Okay.· If you want the question

·3· ·read back just to be clear, we can do that.· Do you need

·4· ·it read back?

·5· · · · · · · · · THE WITNESS:· Sure.

·6· · · · · · · · · MS. STERN:· Okay.· Let's make sure for your

·7· ·record, Ms. Eisenberg, can we read back the last question?

·8· · · · · · · · · MS. EISENBERG:· Yes.· Why don't -- you know,

·9· ·I think Mr. Wang might be right.· I might have misspoken.

10· ·So let me just ask again.

11· · · · · · · · · MS. STERN:· Okay.· Okay.

12· · · · Q.· ·(BY MS. EISENBERG)· During any of the

13· ·communications between your office and Ackerman, did your

14· ·office ever convey to Ackerman that Ackerman was a target

15· ·of a grand jury investigation?

16· · · · · · · · · MS. STERN:· Objection.

17· · · · A.· ·Not that I'm aware of.

18· · · · Q.· ·(BY MS. EISENBERG)· During any of the

19· ·communications between your office and Ackerman, did your

20· ·office ever convey to Ackerman that it was not a target of

21· ·a grand jury investigation?

22· · · · A.· ·Not that --

23· · · · · · · · · MS. STERN:· Objection.· Sorry.

24· · · · A.· ·Not that I'm aware of.

25· · · · Q.· ·(BY MS. EISENBERG)· During any of these
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·1· ·communications, did Ackerman ever ask your office whether

·2· ·Ackerman was a subject of a grand jury investigation?

·3· · · · · · · · · MS. STERN:· Objection.

·4· · · · A.· ·Not that I'm aware of.

·5· · · · Q.· ·(BY MS. EISENBERG)· During your office's

·6· ·communications with Ackerman, did Ackerman ever ask if

·7· ·Ackerman was a target of a grand jury investigation?

·8· · · · · · · · · MS. STERN:· Objection.

·9· · · · A.· ·Not that I'm aware of.

10· · · · Q.· ·(BY MS. EISENBERG)· So is the answer no, it

11· ·didn't happen or is the answer you don't know if it

12· ·happened?

13· · · · A.· ·I have no knowledge of Ackerman having asked the

14· ·Attorney General's Office whether it is or it is not

15· ·either a subject or a target of a grand jury

16· ·investigation.

17· · · · Q.· ·Is that a topic with regard to which you

18· ·specifically prepared in preparation for today?

19· · · · · · · · · MS. STERN:· Objection.

20· · · · A.· ·I --

21· · · · · · · · · MS. STERN:· Objection.· No.· I'm going to

22· ·direct the witness not to reveal any attorney-client

23· ·communications.· He's discussed the topics that he

24· ·prepared for were the topics of the communications

25· ·discussed in 13 and the other subject matter in 17.
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·1· · · · A.· ·I prepared to discuss Topics 13 and 17.

·2· · · · Q.· ·(BY MS. EISENBERG)· Okay.· And Topic 13

·3· ·concerns, among other things, communications between your

·4· ·office and Ackerman, correct?

·5· · · · A.· ·Regarding the NRA investigation.

·6· · · · Q.· ·Now, is it your position that if Ackerman asked

·7· ·your office if Ackerman was a target of a grand jury

·8· ·investigation, that would not have related to your

·9· ·office's investigation of the NRA?

10· · · · A.· ·No, that is not my position.

11· · · · Q.· ·So it would have been concerning the

12· ·investigation as that term is defined in the notice,

13· ·correct?

14· · · · · · · · · MS. STERN:· Objection, lack of foundation.

15· ·But you can answer the question if you can.

16· · · · A.· ·I don't have any knowledge of the Attorney

17· ·General's Office being asked by Ackerman whether it is or

18· ·it is not either the target or the subject of a grand jury

19· ·investigation.

20· · · · Q.· ·(BY MS. EISENBERG)· When you say you don't have

21· ·any knowledge, is it a topic as to which you specifically

22· ·prepared in preparation for today?

23· · · · A.· ·I prepared to discuss Topics 13 and 17 of the

24· ·30(b)(6) notice.

25· · · · Q.· ·Now, if Ackerman asked that question, that would

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 995 RECEIVED NYSCEF: 12/20/2022William Wang, Corp Rep

888-893-3767
www.lexitaslegal.com

William Wang, Corp Rep Pages 182

888-893-3767
www.lexitaslegal.com

YVer1f



·1· ·be a communication between Ackerman and your office,

·2· ·correct?

·3· · · · A.· ·If they asked such a question, it would be a

·4· ·communication between Ackerman and our office, but it

·5· ·would not necessarily be regarding the NRA investigation.

·6· · · · Q.· ·Okay.· Well, you just answered that if they had

·7· ·asked that question, it would have been related to the

·8· ·investigation.· Do you stand by that answer?

·9· · · · A.· ·I said it might not have been related to that --

10· ·to the NRA investigation.

11· · · · Q.· ·Okay.· So is it your testimony that they never

12· ·asked -- Ackerman never asked if they were a target in

13· ·relation to your office's investigation of the NRA?

14· · · · · · · · · MS. STERN:· Objection.· I think that

15· ·misstates his prior testimony.

16· · · · · · · · · MS. EISENBERG:· I'm not characterizing his

17· ·prior testimony.· I'm asking what the answer is.· Is it --

18· · · · · · · · · MS. STERN:· So can you just -- I'm sorry.

19· ·Ms. Eisenberg, can you just state the question again?  I

20· ·want to make sure we're clear on the question.

21· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Has Ackerman ever

22· ·asked your office whether Ackerman is a target of a grand

23· ·jury investigation in a conversation that you would deem

24· ·to be, quote, "concerning the investigation as that term

25· ·is defined in the notice"?
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·1· · · · · · · · · MS. STERN:· Can you answer the question?

·2· · · · A.· ·Yes.

·3· · · · · · · · · MS. STERN:· Okay.· Sorry.· I don't want

·4· ·to -- okay.· If you can -- if you understand the question,

·5· ·you can answer it to extent that you --

·6· · · · A.· ·The Attorney General's Office does not have any

·7· ·knowledge of Ackerman asking that such a question to the

·8· ·Attorney General's Office.

·9· · · · Q.· ·(BY MS. EISENBERG)· Now, setting aside the grand

10· ·jury topic that we just covered, your office from time to

11· ·time brings civil charges against individuals and

12· ·corporations; is that correct?

13· · · · A.· ·Our office does a lot of things.· I'm not sure

14· ·how that's related to Topics 13 and 17.

15· · · · Q.· ·Well, my question is whether at any point anyone

16· ·at Ackerman asked your office whether your office was

17· ·considering civil charges against Ackerman or any of the

18· ·individuals who have worked for Ackerman?· Do you

19· ·understand the question?

20· · · · · · · · · MS. STERN:· Okay.· Sorry.· Can you read back

21· ·the question?

22· · · · · · · · · (Requested portion was read.)

23· · · · · · · · · MS. STERN:· Okay.

24· · · · A.· ·I understand the question.· And my answer is the

25· ·same as your previous question, which is the Attorney
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·1· ·General's Office does not have any knowledge of being

·2· ·asked the question of that nature by Ackerman.

·3· · · · Q.· ·(BY MS. EISENBERG)· So as a representative of

·4· ·the office, is your answer, no, Ackerman never asked that

·5· ·question, or are you just saying that you sitting here

·6· ·today have no knowledge?

·7· · · · · · · · · MS. STERN:· Objection.· He just, I believe,

·8· ·said as acting on behalf of the Attorney General's Office,

·9· ·the knowledge of the Attorney General's Office.· You can

10· ·answer the question again, but I believe it was asked and

11· ·answered?

12· · · · A.· ·It's the same answer.· I'm sitting here today as

13· ·the corporate representative of the Attorney General's

14· ·Office.· Sitting here today, the Attorney General's Office

15· ·does not have any knowledge of being asked that sort of

16· ·question by Ackerman McQueen.

17· · · · · · · · · MS. EISENBERG:· Okay.· For the record, we --

18· ·a computer --

19· · · · · · · · · THE WITNESS:· Is it just me, or have you

20· ·appeared twice on the screen?

21· · · · · · · · · MS. STERN:· We're seeing you twice,

22· ·Svetlana.

23· · · · · · · · · MS. EISENBERG:· Okay.· I'm sorry.

24· · · · · · · · · MS. STERN:· Okay.· I think that's cleared

25· ·up, but now our video is odd, but that's okay.· I think we
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·1· ·can manage.· We can still see you in the same boxes.

·2· · · · · · · · · THE WITNESS:· That's fine.

·3· · · · · · · · · MS. STERN:· We're sharing the same Hollywood

·4· ·Square right now.

·5· · · · · · · · · MS. EISENBERG:· Are we still on the record?

·6· · · · · · · · · THE VIDEOGRAPHER:· Yes.

·7· · · · · · · · · MS. STERN:· Okay.

·8· · · · · · · · · MS. EISENBERG:· Okay.· So I'll just say for

·9· ·the record that what happened was our screen went down,

10· ·went completely blank, but thanks to my colleague,

11· ·Ms. Burschlag, we are back and we appreciate everyone's

12· ·patience.

13· · · · · · · · · MS. STERN:· No problem.· So did that happen

14· ·after the -- in the interlude between the Q and A?· Just

15· ·want to make sure that you got what you needed.

16· · · · · · · · · THE WITNESS:· I don't think there was a

17· ·pending question, unless they were asking one while they

18· ·weren't here.

19· · · · · · · · · MS. STERN:· Yeah.· That's what I'm trying to

20· ·find out.· Can the court reporter read back the last

21· ·question so we can make sure we're all aware of what it

22· ·was.

23· · · · · · · · · MS. EISENBERG:· I remember what it was.

24· · · · Q.· ·(BY MS. EISENBERG)· So the question was you

25· ·testified that your office as represented by you, sitting
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·1· ·here today, is not aware of Ackerman ever asking your

·2· ·office if they were a -- if they -- if Ackerman was going

·3· ·to be civilly charged by your office.· And my follow-up

·4· ·question was:· Is it your office's official answer that

·5· ·the answer is no, they never asked -- Ackerman never asked

·6· ·you that question, or are you simply saying that in the

·7· ·course of your preparation for today, you never learned

·8· ·that they did ask that question but you also don't know

·9· ·for sure that they never asked it?

10· · · · · · · · · MS. STERN:· Okay.· And I believe that he

11· ·answered that question.· That question is --

12· · · · · · · · · MS. EISENBERG:· Emily, I didn't hear the

13· ·answer.· I'm happy to try to find it in the transcript.

14· · · · · · · · · MS. STERN:· Okay.· So --

15· · · · Q.· ·(BY MS. EISENBERG)· Or you can just answer

16· ·again, Mr. Wang.

17· · · · A.· ·I'm -- I'm happy to answer it again.

18· · · · · · · · · MS. STERN:· Hold on.· Hold on.· I'm happy to

19· ·have him answer it again, but, Svetlana, do you want it to

20· ·be that articulation of the question or the prior one that

21· ·the court reporter had.

22· · · · · · · · · MS. EISENBERG:· Okay.

23· · · · · · · · · MS. STERN:· Sorry.· I know this is -- I'm

24· ·trying to clear -- clear up the record here.

25· · · · Q.· ·(BY MS. EISENBERG)· Okay.· So the question was:
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·1· ·Is it your answer that Ackerman never asked the question,

·2· ·or are you saying that sitting here today, you just have

·3· ·no knowledge of them asking that?· And then you said,

·4· ·"It's the same answer.· I'm sitting here today as the

·5· ·corporate rep of the Attorney General's Office.· Sitting

·6· ·here today, the office doesn't have any knowledge of being

·7· ·asked that sort of question."

·8· · · · · · ·So using your words, is it your testimony that

·9· ·it never happened, or is it your testimony that the office

10· ·as represented by you has no knowledge of it happening?

11· · · · · · · · · MS. STERN:· Objection.

12· · · · A.· ·My words exactly as I had said them.· The office

13· ·of the Attorney General has no knowledge of being asked

14· ·that type of question by Ackerman McQueen.· And when I say

15· ·"that type of question," what I'm referring to is the

16· ·question about whether they're being civilly charged or

17· ·whether they're target or subject of a grand jury

18· ·investigation.· The Attorney General's Office has no

19· ·knowledge of being asked that type of question.

20· · · · Q.· ·(BY MS. EISENBERG)· Now, if Ackerman asked that

21· ·question, your office would know about it, correct?

22· · · · · · · · · MS. STERN:· I'll allow you to answer that

23· ·question.· I think you can answer that question without

24· ·speculating but . . .

25· · · · A.· ·The Attorney General's Office has no knowledge
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·1· ·of having been asked that type of question.

·2· · · · Q.· ·(BY MS. EISENBERG)· If Ackerman asked the

·3· ·Attorney General's Office a question, would the Attorney

·4· ·General's Office know that the question was asked?

·5· · · · A.· ·Yes.

·6· · · · Q.· ·Okay.· So when you say that your office has no

·7· ·knowledge of that question being asked of your office, are

·8· ·you effectively saying that Ackerman never asked that

·9· ·question of your office?

10· · · · A.· ·I don't know why you're trying to get me to say

11· ·something different than what I'm actually saying.· And I

12· ·don't know why what I'm saying is so complicated that you

13· ·can't understand it.· But what I'm telling you is the

14· ·Attorney General's Office has no knowledge of being asked

15· ·that sort of question by Ackerman McQueen.

16· · · · · · · · · MS. STERN:· Okay.· I think we've covered

17· ·this subject quite a number of times.· I request that we

18· ·can move on.

19· · · · Q.· ·(BY MS. EISENBERG)· Were there never any

20· ·communications between your office and Ackerman as that

21· ·term is defined in the deposition notice and which there

22· ·were no Ackerman lawyers present?

23· · · · A.· ·No.

24· · · · Q.· ·Were there ever communications between your

25· ·office and Ackerman, again, as the term is defined in the
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·1· ·notice, where there were other participants, in other

·2· ·words, representatives other than your office or Ackerman?

·3· · · · A.· ·No.

·4· · · · Q.· ·How many conversations or communications did

·5· ·Ms. Mann participate in other than the two phone calls

·6· ·that you previously described?

·7· · · · · · · · · MS. STERN:· Objection.

·8· · · · A.· ·My understanding is that her involvement was

·9· ·minimal, and it was just those two early communications.

10· ·And then there were no further communications with

11· ·Ms. Mann.

12· · · · Q.· ·(BY MS. EISENBERG)· The communications that you

13· ·have had with Ackerman, what was their purpose other than

14· ·what you already described?

15· · · · · · · · · MS. STERN:· Objection.· Are you covering all

16· ·of the communications in that question?

17· · · · Q.· ·(BY MS. EISENBERG)· Well, you already told us

18· ·that you met with Mr. Winkler, Ms. Montgomery,

19· ·Mr. Tavangar and Mr. Makris, correct?

20· · · · · · · · · MS. STERN:· We -- we went through all that

21· ·testimony so . . .

22· · · · · · · · · MS. EISENBERG:· So --

23· · · · · · · · · MS. STERN:· I'm just trying to understand

24· ·the scope of your question so it's clear to the witness.

25· · · · Q.· ·(BY MS. EISENBERG)· Right.· So is it fair to say
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·1· ·that for some of the communications your office had with

·2· ·Ackerman, the purpose of the communication was to

·3· ·interview a fact witness?

·4· · · · · · · · · MS. STERN:· Objection, asked and answered.

·5· ·But go ahead.

·6· · · · A.· ·Our office was seeking information relevant to

·7· ·our investigation of a New York not-for-profit

·8· ·corporation.· We believed that Ackerman McQueen was in

·9· ·possession of information relevant to our investigation.

10· ·We served document subpoenas and some -- and sought

11· ·information from Ackerman because of their relationship

12· ·with the NRA, because of their financial transactions with

13· ·the NRA.· That is the reason why we sought information

14· ·from that relevant third-party witness.

15· · · · Q.· ·(BY MS. EISENBERG)· Okay?· Well, is it fair to

16· ·say that some of your communications with Ackerman were

17· ·for the purpose of interviewing a fact witness, yes or no?

18· · · · A.· ·We were seeking to gather the facts, that is

19· ·accurate.

20· · · · Q.· ·Okay.· And for that purpose, you interviewed

21· ·witnesses such as Mr. Makris, correct?

22· · · · A.· ·We spoke to witnesses such as Mr. Makris,

23· ·correct.

24· · · · Q.· ·But it wasn't for the purpose of gathering

25· ·facts?
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·1· · · · · · · · · MS. STERN:· Objection, that misstates his

·2· ·testimony.

·3· · · · Q.· ·(BY MS. EISENBERG)· To rephrase the question as

·4· ·you answer it, I'm trying to understand what about the

·5· ·question you disagreed with?

·6· · · · · · · · · MS. STERN:· Objection.· I don't think he

·7· ·disagreed with your question.· So he answered the question

·8· ·but, if you want to put the question to him again, be my

·9· ·guest.

10· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Is it fair to say

11· ·that some of your office's communications with Ackerman

12· ·were for the purpose of discussing its production of

13· ·documents to your office?

14· · · · A.· ·We would have communicated with Ackerman McQueen

15· ·regarding their compliance with our subpoena.

16· · · · Q.· ·When you say "would have," are you saying that

17· ·your office, in fact, did communicate with Ackerman

18· ·McQueen about --

19· · · · A.· ·We --

20· · · · Q.· ·-- Ackerman's compliance with your office's

21· ·subpoena?

22· · · · A.· ·Let rephrase my answer.· We communicated with

23· ·Ackerman McQueen regarding their compliance with our

24· ·subpoena.

25· · · · Q.· ·Okay.· Now, other than speaking to witnesses to
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·1· ·gather facts and communicating with Ackerman about its

·2· ·compliance with your office's subpoena, for what other

·3· ·purposes did you have communications with Ackerman?

·4· · · · · · · · · MS. STERN:· Objection.

·5· · · · A.· ·We sought to gather information relevant to our

·6· ·investigation of the NRA.· We felt Ackerman McQueen

·7· ·would -- was in possession of information relevant to our

·8· ·investigation.· Therefore, we served subpoenas on Ackerman

·9· ·McQueen for information relevant to the investigation.

10· · · · Q.· ·(BY MS. EISENBERG)· Did you obtain information

11· ·from Ackerman relative to your investigation into the NRA?

12· · · · A.· ·Ackerman McQueen produced documents responsive

13· ·to our subpoena.

14· · · · Q.· ·So fair to say that their -- the documents that

15· ·Ackerman produced was one of the ways in which you learned

16· ·facts from Ackerman?

17· · · · A.· ·The documents that Ackerman produced to us

18· ·responsive to the subpoena were relevant to our

19· ·investigation.

20· · · · Q.· ·Did communications with Ackerman entail

21· ·presentations by Ackerman's lawyers to your office?

22· · · · · · · · · MS. STERN:· Objection.

23· · · · A.· ·No.

24· · · · Q.· ·(BY MS. EISENBERG)· Did your office

25· ·communications with Ackerman entail recitations by your
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·1· ·office of the evidence as you understand it to Ackerman?

·2· · · · · · · · · MS. STERN:· Objection.

·3· · · · A.· ·No.

·4· · · · Q.· ·(BY MS. EISENBERG)· Now, turning your attention

·5· ·back to Topic 13, Mr. Cuomo, Governor Cuomo is listed.· So

·6· ·my question is who decided that you would be the corporate

·7· ·representative for the topic of your office's

·8· ·communications with Mr. Cuomo about the NRA investigation?

·9· · · · A.· ·Your question is:· Who decided that I would be

10· ·the corporate designee for the Attorney General's Office's

11· ·testimony?

12· · · · Q.· ·Yes, that's part of subject 1.· You are

13· ·obligated to tell us the name and role of each person who

14· ·participated in the selection and preparation of you as

15· ·the 30(b)(6) witness as to that topic.

16· · · · A.· ·My understanding --

17· · · · · · · · · MS. STERN:· I'm sorry.· Objection, asked and

18· ·answered to the extent we covered this earlier this

19· ·morning but . . .

20· · · · · · · · · MS. EISENBERG:· Ms. Stern, that's not an

21· ·appropriate objection.· I never discussed Mr. Cuomo until

22· ·two questions ago.

23· · · · · · · · · MS. STERN:· Okay.· My -- I -- sorry.· My

24· ·mistake.· I know we covered some of the Topic 1 this

25· ·morning.
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·1· · · · · · · · · MS. EISENBERG:· No worries.

·2· · · · A.· ·My understanding is that it was a decision made

·3· ·by counsel as part of the team working on the NRA matter.

·4· · · · Q.· ·(BY MS. EISENBERG)· Which specific individual or

·5· ·individuals are you referring to when you say "counsel"?

·6· · · · A.· ·This is similar to what you had asked previously

·7· ·when discussing Everytown.· Specifically, I was told by my

·8· ·co-section chief, Emily Stern that I was the designee.· My

·9· ·understanding is that counsel, the team, as a whole made

10· ·that determination and it was relayed to me.

11· · · · Q.· ·What did you do to prepare for your testimony on

12· ·the topic of your office's communications with Mr. Cuomo

13· ·about your office's investigation of the NRA?

14· · · · A.· ·This is similar to my answer to your previous

15· ·questions about my preparation for today.· And that -- as

16· ·I previously stated, my preparation entailed three

17· ·meetings that would have occurred on Saturday, Sunday and

18· ·Monday previous to today.· In addition, I reviewed

19· ·documents, communications between our office and any of

20· ·the parties listed in Topic 13 to the extent those

21· ·communications existed.

22· · · · Q.· ·So is it fair then to say that with regard to

23· ·the topics listed in Section 13, your method of

24· ·preparation was the same with regard to each of them

25· ·except as to what documents you reviewed?
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·1· · · · A.· ·I don't think that's fair to say.· What I would

·2· ·say is fair to say is I took a systemic -- we took -- the

·3· ·office took a systemic approach to preparing me as the

·4· ·30(b)(6) witness to testify with respect to both these

·5· ·topics and Topic No. 1.· That preparation process involved

·6· ·meetings, which we've already discussed, as well as

·7· ·document review to the extent documents existed.

·8· · · · Q.· ·Okay.· So focusing on the topic of

·9· ·communications with Mr. Cuomo, what documents did you

10· ·review to prepare to testify with regard to that topic?

11· · · · · · · · · MS. STERN:· Objection.

12· · · · A.· ·With respect to Governor Cuomo in preparing to

13· ·testify with respect to that topic, we had meetings, the

14· ·same three meetings that I've previously discussed.· And

15· ·there was a review of emails between our office and the

16· ·Governor's office that would be related to the NRA

17· ·investigation.· Because no communications turned up as a

18· ·result of that search, I did not review any documents.

19· · · · Q.· ·How far did you search?

20· · · · · · · · · MS. STERN:· Objection.

21· · · · Q.· ·(BY MS. EISENBERG)· Did you search for any and

22· ·all communications since January 1, 2018?

23· · · · · · · · · MS. STERN:· Objection.

24· · · · A.· ·My understanding is that any search parameter

25· ·would have been the relevant time period relating to the
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·1· ·NRA investigation.

·2· · · · Q.· ·(BY MS. EISENBERG)· So you must have searched

·3· ·for communications going at least as far as back as

·4· ·January 1, 2018, correct?

·5· · · · · · · · · MS. STERN:· Objection, lack of foundation.

·6· ·And I caution the witness not to disclose any attorney-

·7· ·client communications or attorney work product.

·8· · · · A.· ·I stand by my previous answer that the relevant

·9· ·time period for any search for communications was the

10· ·relevant time period for relating to the NRA

11· ·investigation.

12· · · · Q.· ·(BY MS. EISENBERG)· Well, you previously

13· ·testified that there was an inquiry under way as early as

14· ·November or December of 2018.· Do you recall that

15· ·testimony?

16· · · · A.· ·I do.

17· · · · Q.· ·And you couldn't recall if it was November or

18· ·December?

19· · · · A.· ·It -- my -- it may have been as early as

20· ·October.

21· · · · Q.· ·Could it have been as early as September?

22· · · · A.· ·I believe October was the earliest date it

23· ·should have -- it would have been.

24· · · · Q.· ·Okay.· Well, in searching for communications

25· ·between your office and the Governor, did you search
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·1· ·communications going at least as far as back as October

·2· ·2018?

·3· · · · · · · · · MS. STERN:· I'm going to caution you on

·4· ·your -- the work product and attorney-client

·5· ·communications, and subject to that, you can answer the

·6· ·question.

·7· · · · A.· ·As I previously stated, my understanding of the

·8· ·search parameters is that the relevant time period was

·9· ·determined by counsel, and that counsel determined that

10· ·relevant time period to be the relevant time period of the

11· ·NRA investigation.

12· · · · Q.· ·(BY MS. EISENBERG)· But you don't know what that

13· ·time period is, do you?

14· · · · A.· ·As I said to you before, those determinations

15· ·were made by counsel.

16· · · · Q.· ·Okay.· Well, Mr. Wang, the NRA's entitled to

17· ·know that the search that produced zero hits was

18· ·sufficiently comprehensive.· What I'm hearing you say is

19· ·that you are not in a position to give us any information

20· ·that would give us that comfort.

21· · · · · · · · · MS. EISENBERG:· So I note for the record

22· ·that the witness is not prepared to testify as to that

23· ·topic.· And there's no evidence that an adequate search

24· ·was conducted.· But with that, we can move on.

25· · · · · · · · · MS. STERN:· No, you have to let me respond
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·1· ·to that.· I think that misstates the testimony.· The

·2· ·witness has testified to the extent of the information

·3· ·that is available that is not subject to privileges, and

·4· ·has answered your questions fully within those bounds.

·5· ·And we disagree that there's any -- any evidence that he

·6· ·is not sufficiently prepared to answer the questions,

·7· ·indeed he has answered the questions regarding the

·8· ·preparation, the method by which he prepared.· If you have

·9· ·objections to the answers he's giving, you're not

10· ·satisfied with them, that's a separate matter.

11· · · · · · · · · MS. EISENBERG:· Okay.

12· · · · Q.· ·(BY MS. EISENBERG)· Do you know whether or not

13· ·time parameters were used in the performance of the search

14· ·to identify any communications between your office and

15· ·Governor Cuomo as that term is defined in the notice?

16· · · · · · · · · MS. STERN:· And you can answer that yes or

17· ·no, and otherwise, I caution you on your obligations with

18· ·respect to work -- preserving work product privileges and

19· ·attorney-client communication privileges.

20· · · · A.· ·Yes, time parameters were used.

21· · · · Q.· ·(BY MS. EISENBERG)· Sitting here right now, do

22· ·you know what those time parameters were?

23· · · · A.· ·The time parameters were determined by counsel.

24· ·My understanding --

25· · · · Q.· ·(BY MS. EISENBERG)· Is --
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·1· · · · A.· ·I wasn't finished with my answer actually.· My

·2· ·understanding of the time parameter is that the time

·3· ·parameter was the period of time relevant to the NRA

·4· ·investigation.

·5· · · · Q.· ·Does the relevant time have a particular

·6· ·beginning date?

·7· · · · · · · · · MS. STERN:· Objection.

·8· · · · A.· ·I'm sure it does.

·9· · · · · · · · · MS. STERN:· Asked and answered.· Sorry.

10· · · · Q.· ·(BY MS. EISENBERG)· Is it fair to say that you

11· ·don't know what time parameter was applied by whoever

12· ·applied the time parameter?

13· · · · · · · · · MS. STERN:· Objection, asked and answered.

14· ·And again, direct the witness not to reveal attorney-

15· ·client privilege communications or attorney work product.

16· · · · A.· ·I -- I know the time parameter.· The time

17· ·parameter was the relevant period of the NRA

18· ·investigation.

19· · · · Q.· ·(BY MS. EISENBERG)· Okay.· And how far does the

20· ·relevant period go?· Please give me a specific date.

21· · · · · · · · · MS. STERN:· Objection.

22· · · · A.· ·My understanding is that counsel made a

23· ·determination of what that specific date would be.· And I

24· ·cannot give you a specific date because it would violate

25· ·the attorney work product doctrine.
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·1· · · · · · · · · MS. EISENBERG:· Ms. Stern, it's the Debtor's

·2· ·position that revealing the date that was applied is not

·3· ·in any way, shape or form revealing of attorney-client

·4· ·communications.· I'm not asking about the specific

·5· ·conversation in which this was discussed or what

·6· ·specifically was said.· This witness is required to know

·7· ·what the time parameters were.· He either knows it or not.

·8· ·And if he does, I'm entitled to know what they were.· So

·9· ·let me ask it again.

10· · · · Q.· ·(BY MS. EISENBERG)· Do you know --

11· · · · · · · · · MS. STERN:· Wait, hold on.· Hold on.· Hold

12· ·on, Ms. Eisenberg.· Are you asking us to allow the witness

13· ·to reveal what the time parameters were on searches for

14· ·relevant communications?· Is that your request?

15· · · · · · · · · MS. EISENBERG:· For communications between

16· ·your office and Governor Cuomo related to this

17· ·investigation.

18· · · · · · · · · MS. STERN:· Relating to the Attorney

19· ·General's Office investigation of the NRA; is that right?

20· ·Is that your request?

21· · · · Q.· ·(BY MS. EISENBERG)· The question is what did

22· ·your office do to identify any written communication

23· ·between your office and Governor Cuomo as the term is

24· ·defined in the notice to the extent they fall within

25· ·paragraph 13?
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·1· · · · · · · · · MS. STERN:· Okay.· Why don't you give us

·2· ·five minutes?

·3· · · · · · · · · MS. EISENBERG:· Would you like to go off the

·4· ·record?

·5· · · · · · · · · MS. STERN:· Yes.

·6· · · · · · · · · MS. EISENBERG:· Okay.

·7· · · · · · · · · MS. STERN:· We'll take a little break.

·8· · · · · · · · · MS. EISENBERG:· Thank you very much.

·9· · · · · · · · · THE VIDEOGRAPHER:· Going off the record,

10· ·3:55.

11· · · · · · · · ·(Recess from 3:55 p.m. to 4:09 p.m.)

12· · · · · · · · · THE VIDEOGRAPHER:· Back on the record, 4:09.

13· · · · · · · · · MS. STERN:· Ms. Eisenberg.

14· · · · · · · · · MS. EISENBERG:· Let me depose the witness.

15· · · · · · · · · MS. STERN:· You want to -- you want to put a

16· ·question to this witness.· Okay.· We -- I -- I want to

17· ·sort of assist you here and we're willing to allow the

18· ·witness to provide a little more detail without any waiver

19· ·of any attorney work product, any attorney-client

20· ·privilege protections that apply.

21· · · · · · · · · MS. EISENBERG:· Terrific.

22· · · · · · · · · MS. STERN:· So with that -- with that if you

23· ·want to put the question -- I don't remember what the last

24· ·question is but of this -- I think you were probing the

25· ·time period.
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·1· · · · Q.· ·(BY MS. EISENBERG)· Yes.· Mr. Wang, did we just

·2· ·take a break?

·3· · · · A.· ·Yes.

·4· · · · Q.· ·For what purpose did we take the break?

·5· · · · A.· ·I believe I -- I believe Ms. Stern wanted to

·6· ·confer and I conferred with counsel.

·7· · · · Q.· ·Okay.· Do you know what sort of parameters were

·8· ·applied to identify any written communications between

·9· ·your office and Governor Cuomo regarding your office

10· ·investigation of the NRA?

11· · · · · · · · · MS. STERN:· Objection.· You can answer the

12· ·question subject to the attorney, you know, client

13· ·privilege and attorney -- without revealing any attorney

14· ·work product without any waiver, go ahead.

15· · · · A.· ·My understanding is that the time search

16· ·parameter for communications was the relevant period of

17· ·the NRA investigation.· And that relevant period was

18· ·determined to be September 1, 2018, through August 6,

19· ·2020 -- 2020.

20· · · · Q.· ·(BY MS. EISENBERG)· How many times did Attorney

21· ·General James communicate with Governor Cuomo about your

22· ·office's investigation of the NRA?

23· · · · · · · · · MS. STERN:· Objection.· Go ahead, you can

24· ·answer that question.

25· · · · A.· ·Based on the search parameters and the fact that
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·1· ·zero documents turned up, my answer is zero.

·2· · · · Q.· ·(BY MS. EISENBERG)· My question is not limited

·3· ·to written communications.· Let me repeat the question.

·4· ·How many times did Attorney General James, Letitia James

·5· ·communicate with Governor Cuomo about your office's

·6· ·investigation into the NRA?

·7· · · · A.· ·The Attorney General's Office is not aware of

·8· ·any communications between the Attorney General, Letitia

·9· ·James and Governor Cuomo about or relating to concerning

10· ·the NRA investigation within the time period that has been

11· ·determined to be the relevant time period.

12· · · · Q.· ·Sir, you keep using the term "not aware" and my

13· ·question is, are you aware able to answer my question

14· ·about how many communications Ms. James and Governor Cuomo

15· ·had about the investigation without using that

16· ·terminology?· Are you able to say it was zero, it was

17· ·five, it was ten or I don't know?· Are you able to answer

18· ·my question without using the formulation the Attorney

19· ·General's Office is not aware?· Can you do that?

20· · · · · · · · · MS. STERN:· I'm going to -- I'm going to

21· ·direct the witness to answer the question to the best of

22· ·the Attorney General's knowledge and regardless of the

23· ·direction from counsel as to what words to use or not to

24· ·use.

25· · · · A.· ·In the relevant time period that was determined
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·1· ·to be September 1, 2018 to August 6, 2020, the Attorney

·2· ·General's knowledge is that zero communications took place

·3· ·between Attorney General Letitia James and Governor Cuomo

·4· ·regarding the Attorney General's investigation of the NRA.

·5· · · · Q.· ·(BY MS. EISENBERG)· When you say the Attorney

·6· ·General's knowledge, are you referring to Ms. James

·7· ·herself or the office of the Attorney General?

·8· · · · · · · · · MS. STERN:· Objection.· Mr. Wang has been

·9· ·here all day for over five hours testifying as the

10· ·corporate representative of the Attorney General's Office.

11· ·That has been clear.· I don't think there's any ambiguity

12· ·about that he's continuing to testify in that capacity.

13· · · · A.· ·My testimony --

14· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang --

15· · · · A.· ·-- is as a corporate representative of the

16· ·Attorney General's Office of the State of New York.

17· · · · Q.· ·Okay.· In preparation for your testimony here

18· ·today, what did you do to learn what, if any,

19· ·communications about the investigation Attorney General

20· ·James, the person, had with Governor Cuomo?

21· · · · · · · · · MS. STERN:· Objection, asked and answered.

22· ·And again, I instruct you not to reveal any attorney work

23· ·product or attorney-client communications.· I believe that

24· ·you have testified to the steps that you took, but you may

25· ·answer the question subject to those objections.
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·1· · · · A.· ·In response to your question, my answer is the

·2· ·same as it has been previously when you've asked about

·3· ·preparation for testimony today as a corporate 30(b)(6)

·4· ·representative of the New York State Attorney General's

·5· ·Office.· And that preparation involved three meetings that

·6· ·took place on Saturday, Sunday and Monday prior to this

·7· ·meeting today, and a review of electronic communications

·8· ·and documents.

·9· · · · Q.· ·(BY MS. EISENBERG)· So your preparation did not

10· ·include a conversation with Ms. James, did it?

11· · · · · · · · · MS. STERN:· Objection.

12· · · · A.· ·I've told you what my preparation entailed, and

13· ·I can repeat that for you.· But my preparation involved

14· ·meetings with counsel on Saturday, Sunday and Monday prior

15· ·to this meeting today, and a review of electronic

16· ·communications, parameters of which were determined by

17· ·counsel.

18· · · · Q.· ·(BY MS. EISENBERG)· And how, if at all, were

19· ·those things helpful to making sure that you are aware of

20· ·any and all communications between Letitia James and

21· ·Andrew Cuomo regarding the investigation?

22· · · · · · · · · MS. STERN:· Can you read that question back,

23· ·please?

24· · · · · · · · · (Requested portion was read.)

25· · · · A.· ·As I said in my previous answer, the review of
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·1· ·electronic communications involves both the attorneys on

·2· ·the NYAG/NRA investigation team, anyone who was reasonably

·3· ·likely to have communications with respect to the NRA

·4· ·investigation.· There was also a review of communications

·5· ·at the executive level.· In addition, I took part in three

·6· ·meetings to discuss with counsel the topics in the

·7· ·Debtor's corporate 30(b)(6) notice and that preparation

·8· ·was helpful for my testimony today.

·9· · · · Q.· ·(BY MS. EISENBERG)· In preparing for your

10· ·testimony here today, you did not speak to Ms. James, did

11· ·you?

12· · · · · · · · · MS. STERN:· Objection, asked and answered.

13· · · · A.· ·Ms. Eisenberg, I told you all of the steps that

14· ·I took in preparation for my testimony today.

15· · · · Q.· ·(BY MS. EISENBERG)· You either spoke to

16· ·Ms. James or you did not.· It's an easy question.

17· · · · · · · · · MS. STERN:· Are you --

18· · · · Q.· ·(BY MS. EISENBERG)· In preparation for your

19· ·testimony here today, did you speak to Ms. James, yes or

20· ·no?

21· · · · · · · · · MS. STERN:· Are you asking him that question

22· ·in his individual capacity, or are you asking the

23· ·corporate representative of the Attorney General's Office?

24· · · · · · · · · MS. EISENBERG:· It doesn't matter.· I'm

25· ·trying to understand.
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·1· · · · · · · · · MS. STERN:· No, it does matter.

·2· · · · · · · · · THE WITNESS:· It does matter.

·3· · · · Q.· ·(BY MS. EISENBERG)· What -- in preparing for

·4· ·your testimony here today, did you speak to Ms. James?

·5· · · · · · · · · MS. STERN:· Who is the "you" in your

·6· ·question?· Please clarify.

·7· · · · · · · · · MS. EISENBERG:· Mr. Wang, the corporate

·8· ·representative.

·9· · · · · · · · · MS. STERN:· Objection.· I direct you not to

10· ·answer the question if it requires you to reveal any

11· ·attorney-client privileged communications.

12· · · · A.· ·Ms. Eisenberg, I've gone over the steps that I

13· ·took in preparation for my testimony as 30(b)(6) witness

14· ·today ad nauseam.

15· · · · Q.· ·(BY MS. EISENBERG)· So you did speak to

16· ·Ms. James or you did not, yes or no?

17· · · · · · · · · MS. STERN:· Objection, asked and answered.

18· ·If you cannot answer the question without revealing

19· ·privileged communications with your counsel, I direct you

20· ·not to answer the question.

21· · · · A.· ·I stand on my previous answer that I've given

22· ·numerous times.

23· · · · Q.· ·(BY MS. EISENBERG)· You never answered the

24· ·question.· Did you speak to Ms. James --

25· · · · A.· ·I disagree with you, Ms. Eisenberg.· I think I
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·1· ·answered the question.

·2· · · · Q.· ·And what was the answer?

·3· · · · · · · · · MS. STERN:· You -- let --

·4· · · · A.· ·The answer was --

·5· · · · · · · · · MS. STERN:· The court reporter can read back

·6· ·his answer.· He's answered it several times.

·7· · · · · · · · · MS. EISENBERG:· Now, Ms. Stern, you said

·8· ·that you're instructing him not to answer to the extent it

·9· ·would reveal attorney-client privilege information.

10· ·Now --

11· · · · · · · · · MS. STERN:· That's correct.

12· · · · · · · · · MS. EISENBERG:· How would the fact of a

13· ·conversation between Mr. Wang and Ms. James reveal

14· ·attorney-client privileged information?· Whether or not

15· ·they spoke is not privileged.

16· · · · · · · · · MS. STERN:· Explain -- he -- sorry?

17· · · · · · · · · MS. EISENBERG:· Whether or not they spoke

18· ·for him to prepare is not privileged.

19· · · · · · · · · MS. STERN:· He explained to you, he's

20· ·testified since 9 o'clock this morning in the many, many

21· ·different ways that you've asked him about the question

22· ·about his preparation, he's described his preparation.

23· ·You know what the different components of that preparation

24· ·were and the discussions with counsel were part of that

25· ·preparation.
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·1· · · · · · · · · And so again, I'm going to stand by my

·2· ·instructions to the client and I'm sure you don't want to

·3· ·probe into any attorney-client privilege communications,

·4· ·and so his answer is subject to those instructions.

·5· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, do you understand

·6· ·that the notice and the judge's order required you to

·7· ·become informed as to the topic of Letitia James's

·8· ·communications with Governor Cuomo about the

·9· ·investigation?

10· · · · A.· ·Ms. Eisenberg, I know what the 30(b)(6) notice

11· ·says.

12· · · · Q.· ·How many people to whom you spoke to prepare for

13· ·this testimony did anything to learn what, if any,

14· ·communications Ms. James had with Governor Cuomo about the

15· ·investigation?

16· · · · · · · · · MS. STERN:· Hold on.· Can you read back that

17· ·question, please, Ms. Duncan?

18· · · · · · · · · (Requested portion was read.)

19· · · · · · · · · MS. STERN:· Again, I'm going to instruct you

20· ·not to reveal any attorney-client privileged

21· ·communications in response to that question.· If you can

22· ·answer it, subject to those instructions, you may do so.

23· · · · A.· ·I had meetings with counsel in preparation for

24· ·my testimony today.· I think we've gone over the counsel

25· ·that I've met with.· I met with Emily Stern, Monica
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·1· ·Connell and James Sheehan in preparation for my testimony

·2· ·today.· We discussed information in preparation for the

·3· ·30(b)(6) Topics, 1, 13 and 17.

·4· · · · Q.· ·(BY MS. EISENBERG)· When you say "my counsel"

·5· ·are they your personal lawyers?

·6· · · · · · · · · MS. STERN:· Are you asking him that as the

·7· ·representative of the Attorney General's Office?· You well

·8· ·know that he's been represented here today by myself as

·9· ·his counsel.· He's appearing as a representative of the

10· ·office.

11· · · · · · · · · MS. EISENBERG:· Ms. Stern, the witness used

12· ·the words "my counsel" in his answer and I asked him what

13· ·he meant.· Please do not --

14· · · · A.· ·Whenever I use possessive pronouns like "my,"

15· ·I'm referring to me in my capacity as a 30(b)(6)

16· ·representative of the State of New York, the Attorney

17· ·General's Office of the State of New York.· I'm not here

18· ·in my individual capacity today.· I'm here in my capacity

19· ·as a corporate representative.· And so when I say "my

20· ·counsel," what I'm referring to is counsel to the 30(b)(6)

21· ·representative of the Attorney General's Office of the

22· ·State of New York, but that's generally a mouthful, so I'm

23· ·just trying to save some time.

24· · · · · · · · · MS. EISENBERG:· I see.· Thank you.

25· · · · Q.· ·(BY MS. EISENBERG)· Is it the Attorney General's
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·1· ·Office's testimony today that were there no communications

·2· ·between Ms. James and Governor Cuomo about the

·3· ·investigation between September 1, 2018 and August 6,

·4· ·2020?

·5· · · · · · · · · MS. STERN:· Objection, asked and answered.

·6· ·You may answer the question, again, subject to the

·7· ·objections that we have stated on the record numerous

·8· ·times with respect to attorney work product and attorney-

·9· ·client communications.

10· · · · A.· ·My testimony is the same.· I've gone over

11· ·numerous times ad nauseam what my preparation was.· My

12· ·preparation involved three meetings with counsel, Emily

13· ·Stern, Monica Connell and James Sheehan in preparation for

14· ·Topics 1, 13 and 17 of the 30(b)(6) notice, in addition to

15· ·reviewing communications that were gathered pursuant to

16· ·the protocols that we've already discussed.

17· · · · · · · · · MS. EISENBERG:· I need to confer with my

18· ·colleagues.· I'd like to go off the record, please.

19· · · · · · · · · MS. STERN:· Okay.· We'll take a break.

20· · · · · · · · · THE VIDEOGRAPHER:· Off the record at 4:26.

21· · · · · · · · ·(Recess from 4:26 p.m. to 4:37 p.m.)

22· · · · · · · · · THE VIDEOGRAPHER:· Back on the record 4:37.

23· · · · Q.· ·(BY MS. EISENBERG)· Mr. Wang, I'll ask you a

24· ·couple of questions limited to the time frame that you

25· ·identified in your testimony previously, which was
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·1· ·September 1, 2018 through August 6, 2020.· Is that okay?

·2· · · · A.· ·Yes.

·3· · · · Q.· ·Okay.· So focusing on that time frame with

·4· ·regard to that time frame, do you have any knowledge or

·5· ·information upon which a reasonable person would conclude

·6· ·that there were communications about the office's

·7· ·investigation of the NRA between Letitia James and

·8· ·Governor Cuomo, yes or no?

·9· · · · · · · · · MS. STERN:· Sorry.· Can you just read back

10· ·the question?· I'm sorry, Ms. Eisenberg.· I just want to

11· ·make sure I heard it.

12· · · · · · · · · MS. EISENBERG:· Absolutely.

13· · · · Q.· ·(BY MS. EISENBERG)· Focusing on the time

14· ·frame --

15· · · · · · · · · MS. STERN:· No, no.· I'm sorry.· I was just

16· ·going to have the court reporter read it back.· If you

17· ·want to restate it, that's fine, but I was just going to

18· ·have the court reporter read it back.· What's your

19· ·preference?

20· · · · · · · · · MS. EISENBERG:· I'm fine either way.

21· ·Ms. Duncan.

22· · · · · · · · · MS. STERN:· Okay.· Let's have the court

23· ·reporter.· I'm not trying to exhaust your vocal records.

24· ·I just wanted her to read it back.

25· · · · · · · · · (Requested portion was read.)
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·1· · · · · · · · · MS. STERN:· Okay.· Objection.· You can

·2· ·answer the question.

·3· · · · A.· ·Sure.· I think as I've testified to before, I

·4· ·took the steps that I've previously been -- described in

·5· ·my preparation to testify today as a 30(b)(6) witness, the

·6· ·multiple meetings, the review of documents and

·7· ·communications.· And as I stated before, the Attorney

·8· ·General's Office has no knowledge that any communications

·9· ·took place between the Attorney General Letitia James and

10· ·Governor Andrew Cuomo.

11· · · · Q.· ·(BY MS. EISENBERG)· Okay.· Do you have -- now

12· ·setting aside the time limitation previously discussed, as

13· ·a general matter, do you have any knowledge or information

14· ·upon which a reasonable person would conclude that there

15· ·were communications between your office and Linda Lacewell

16· ·about your office's investigation of the NRA?

17· · · · · · · · · MS. STERN:· Sorry.· Putting aside the time

18· ·period, is that what you said at the beginning of your

19· ·question?· Just wanted to make sure I understood.

20· · · · · · · · · MS. EISENBERG:· Yes.· I previously discussed

21· ·with Mr. Wang that I limited my prior question to that

22· ·time period.· I got rid of that limitation, and I'm just

23· ·generally asking if he has knowledge or information upon

24· ·which a reasonable person would conclude that there have

25· ·been communications between your office and Linda Lacewell
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·1· ·about the office's investigation of the NRA.

·2· · · · A.· ·So I'm going to give an answer that sounds very

·3· ·similar to my previous answers because I think this is a

·4· ·very similar question.· But what I did to prepare for my

·5· ·30(b)(6) -- 30(b)(6) testimony today is I had those three

·6· ·meetings with counsel, I reviewed communications.· And as

·7· ·I've previously described, the time parameters of those

·8· ·communication -- of that communication review was

·9· ·determined to be September 1, 2018, through August 6,

10· ·2020.· That is the universe of my knowledge with respect

11· ·to Topic 13.· And with respect to Topic 13, the Attorney

12· ·General has no knowledge of any communications taking

13· ·place between the Attorney General's Office, members of

14· ·the NYAG/NRA investigation team and Linda Lacewell.

15· · · · Q.· ·(BY MS. EISENBERG)· Is that statement based

16· ·solely on your search of the written evidence?

17· · · · · · · · · MS. STERN:· Objection, that misstates his

18· ·testimony.

19· · · · A.· ·No, I'm not sure if what I said didn't come

20· ·across clearly.· But it is based on all of my preparation

21· ·for my testimony today as a 30(b)(6) corporate

22· ·representative speaking on behalf of the office of the

23· ·Attorney General of New York State.

24· · · · Q.· ·(BY MS. EISENBERG)· Is the people with whom you

25· ·met to prepare for the deposition, would they necessarily
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·1· ·know if Ms. Lacewell communicated with your office about

·2· ·the investigation?

·3· · · · · · · · · MS. STERN:· Objection.· I instruct the

·4· ·witness not to reveal any attorney-client communications

·5· ·or attorney work product.· And to the extent you can

·6· ·answer that question, subject to that instruction and

·7· ·those objections, you may do so.

·8· · · · A.· ·Are you asking me if the people that I spoke to

·9· ·in preparation for today's meeting would know if our

10· ·office, the representatives of the NYAG/NRA investigation

11· ·team would have communicated with Linda Lacewell?

12· · · · Q.· ·(BY MS. EISENBERG)· My question is not limited

13· ·to the investigation team.· My question is about your

14· ·office in general.· There's no restriction in the notice

15· ·to those who are on that team.· The office is defined to

16· ·include everyone, including Ms. James.

17· · · · · · ·My question is if there had been a conversation

18· ·between Ms. James and Ms. Lacewell about the

19· ·investigation, what did you do to make sure in preparing

20· ·for this testimony that you would have learned about it?

21· · · · A.· ·This is the same answer with respect to Governor

22· ·Cuomo.· As I mentioned to you before, I took certain steps

23· ·in my preparation to speak as a 30(b)(6) corporate

24· ·representative today.· Those included meetings with

25· ·counsel on Saturday, Sunday and Monday and also included
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·1· ·communications review, defined -- within the defined time

·2· ·parameters as set forth.· In that review, the Attorney

·3· ·General -- I can say that the Attorney General has no

·4· ·knowledge of any communications between the Attorney

·5· ·General's Office, the individuals who are part of the

·6· ·NYAG/NRA investigation team and Governor Cuomo or Linda

·7· ·Lacewell.

·8· · · · Q.· ·Do you have any knowledge or information upon

·9· ·which a reasonable person would conclude that there were

10· ·communications about the investigation by your office of

11· ·the NRA between anyone at your office and Ms. Vullo?

12· · · · A.· ·It is the same answer with respect to Governor

13· ·Cuomo and superintendent Lacewell that applies to

14· ·superintendent -- former superintendent Vullo.· In other

15· ·words, in the course of my preparation to testify today as

16· ·a 30(b)(6) witness on behalf of the office of the Attorney

17· ·General of the State of New York, I had meetings with

18· ·counsel on Saturday, Sunday and Monday prior to this

19· ·meeting, as well as a review of communications between

20· ·individuals reasonably likely to have communications with

21· ·Governor Cuomo, Linda Lacewell or Maria Vullo in relation

22· ·to the NYAG/NRA investigation.· As far as the New York

23· ·Attorney General's knowledge is concerned, there were no

24· ·such communications.

25· · · · Q.· ·Did you or anyone to whom you spoke to prepare
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·1· ·check Ms. James's calendar to see if she spoke to Governor

·2· ·Cuomo about the investigation?

·3· · · · · · · · · MS. STERN:· So I'm going to direct the

·4· ·witness not to reveal any attorney-client communications

·5· ·that are privileged communications.· If you can answer

·6· ·that question without revealing such communications you

·7· ·may answer it.· Otherwise, I instruct you not to answer

·8· ·the question.

·9· · · · A.· ·I'm going to stand on my previous answer with

10· ·respect to your questions about communications between

11· ·Attorney General Letitia James and Governor Cuomo.· You've

12· ·asked the same question, you know, 25 different ways, and

13· ·my answer is the same each time.· And it's a mouthful and

14· ·I don't want to go through that entire recitation again,

15· ·so I'll just rest on my prior answers.

16· · · · Q.· ·(BY MS. EISENBERG)· Okay.· I would like to ask

17· ·that you not refer to a prior answer in answering my

18· ·questions because, frankly, it's not clear in the record

19· ·what specific answer you're referring to.· So let me ask

20· ·you the question again and ask you to please answer it

21· ·without referring to a prior answer if you can.· If you

22· ·can't, just let us know.

23· · · · · · · · · Did anyone you spoke to or you -- let me

24· ·withdraw that question and start over again.

25· · · · · · · · · Mr. Wang, did you or anyone you spoke with
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·1· ·to prepare for your deposition today check Ms. James's

·2· ·calendar to see if she has spoken to Governor Cuomo about

·3· ·the investigation into the NRA?

·4· · · · · · · · · MS. STERN:· And again, I instruct the

·5· ·witness not to reveal any attorney-client privileged

·6· ·communications or attorney work product.

·7· · · · · · · · · MS. EISENBERG:· Are you instructing him not

·8· ·to answer or only not to reveal such information in the

·9· ·process of answering the question?

10· · · · · · · · · MS. STERN:· I'm instructing the witness not

11· ·to reveal any such privileged information in the context

12· ·of his answer.· If he can answer the question without

13· ·doing so, he will answer the question.

14· · · · A.· ·Without revealing any attorney-client privileged

15· ·information or any attorney work product privileged

16· ·information, the only way I can answer that question is to

17· ·tell you that I prepared for my testimony today by having

18· ·three meetings with counsel on Saturday, Sunday and Monday

19· ·to discuss the specific topics identified in the 30(b)(6)

20· ·notice served upon the New York Attorney General's Office.

21· ·In addition to those meetings and conversations with

22· ·counsel that took place at those meetings, which I

23· ·obviously cannot go into the nature -- the contents of

24· ·those conversations, I also reviewed communications and

25· ·documents within a relevant time period, the relevant time
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·1· ·period of which we disclosed to you, September 1, 2018

·2· ·through August 6, 2020.

·3· · · · · · ·Communications of those individuals within the

·4· ·New York Attorney General's Office that were reasonably

·5· ·likely to have communications with either Governor Cuomo,

·6· ·superintendent Linda Lacewell and former superintendent

·7· ·Maria Vullo.· And the Attorney General's Office knowledge

·8· ·with respect to any of those communications is that there

·9· ·were no such communications.

10· · · · Q.· ·(BY MS. EISENBERG)· Okay.· So my question was

11· ·about whether anyone checked Ms. James's calendar.· You

12· ·didn't answer that question.· And I need to know if you

13· ·didn't answer it because it would reveal privileged

14· ·information or because of something else?

15· · · · · · · · · MS. STERN:· I will instruct the witness,

16· ·once again, for the third or fourth time that if you

17· ·cannot answer the question without revealing privileged

18· ·communications, then you may not answer the question.

19· · · · A.· ·The only way I can answer that question without

20· ·revealing privileged communications on either of the

21· ·privileged doctrines that we have discussed, is to answer

22· ·that question the way I did so . . .

23· · · · · · · · · MS. STERN:· And you've stated it several

24· ·times in the record, and you will not restate it again.

25· · · · Q.· ·(BY MS. EISENBERG)· Did anyone check Governor
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·1· ·Cuomo's calendar?

·2· · · · · · · · · MS. STERN:· Objection, lack of foundation.

·3· ·The Attorney General's Office is responsible for preparing

·4· ·a witness who's representing the Attorney General and not

·5· ·the governor's office, just to be clear.

·6· · · · Q.· ·(BY MS. EISENBERG)· Would you like the question

·7· ·repeated, sir?

·8· · · · A.· ·Sure.

·9· · · · · · · · · MS. EISENBERG:· Ms. Duncan, can you please

10· ·read the question?

11· · · · · · · · · (Requested portion was read.)

12· · · · · · · · · MS. STERN:· Same instructions to the witness

13· ·with respect to he cannot answer the question if it will

14· ·require you to reveal attorney-client communications or

15· ·attorney work product, and subject to those instructions

16· ·you may answer the question if you can.

17· · · · A.· ·Without revealing attorney-client privileged

18· ·information or information protected by the attorney

19· ·client work product doctrine, the only way I can answer

20· ·that question is to say that I prepared to testify today

21· ·as the 30(b)(6) witness representing the office of the

22· ·Attorney General of the State of New York by meeting with

23· ·counsel at three different occasions prior to this meeting

24· ·today, and conducting a review of documents and

25· ·communications of individuals within the New York Attorney
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·1· ·General's Office who are reasonably likely to have

·2· ·communications regarding the NRA investigation of the

·3· ·Attorney General's Office.· And with respect to Governor

·4· ·Cuomo, Superintendent Linda Lacewell and former

·5· ·Superintendent Maria Vullo, the Attorney General's

·6· ·Office's understanding is that there were no such

·7· ·communications.

·8· · · · · · · · · MS. EISENBERG:· Ms. Gray, would you like to

·9· ·go next?

10· · · · · · · · · MS. KOZLOWSKI:· Thank you.

11· · · · · · · · · MS. STERN:· Are we moving on to Topic 17?

12· · · · · · · · · MS. KOZLOWSKI:· Yes, we are.

13· · · · · · · · · · · · · EXAMINATION

14· ·BY MS. KOZLOWSKI:

15· · · · Q.· ·Okay.· Very good.· All right.· Mr. Wang, my

16· ·name's Talitha Gray Kozlowski.· I don't think we've had

17· ·the pleasure of meeting.· I am Debtor's co-counsel in

18· ·these bankruptcy cases.

19· · · · · · · · · With respect to question -- Topic 17, other

20· ·than the meetings you discussed on Saturday, Sunday and

21· ·Monday that were approximately four hours, did you speak

22· ·with anyone else or at any other time with respect to

23· ·Topic 17 preparation?

24· · · · A.· ·There were a few email communications with

25· ·respect to Topic 17 with members of the NYAG/NRA
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·1· ·investigation team that also addressed Topic 17.· And so I

·2· ·reviewed those email communications.

·3· · · · Q.· ·Okay.· And just for clarity of the record, will

·4· ·you identify who those folks are again with respect to

·5· ·Topic 17, please?

·6· · · · A.· ·Sure.· With respect to Topic 17, as I said

·7· ·previously, I had meetings with counsel, Emily Stern,

·8· ·Monica Connell and James Sheehan.· A larger group of

·9· ·attorneys were on emails and the specific email I'm

10· ·referring to was from my co-section chief Yael Fuchs.· And

11· ·I reviewed that email as part of my preparation for -- to

12· ·speak as the corporate representative on Topic 17 today.

13· · · · Q.· ·Thank you.· And were any other individuals

14· ·included on that email that you're referencing?

15· · · · A.· ·I believe the entire team was included on that

16· ·email, which would have been the attorneys that I've

17· ·already identified as being members of the team.

18· · · · Q.· ·Okay.· Other than that email, are there any

19· ·other documents that you've reviewed specifically with

20· ·respect to Topic 17?

21· · · · A.· ·Yes.· In particular there's -- there was an

22· ·attachment to that email that I was referencing from

23· ·Ms. Fuchs.· It goes through the sort of criteria that our

24· ·office -- the various steps that our office would go

25· ·through in the event that a court would ask the Attorney
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·1· ·General's Office for recommendation with respect to

·2· ·potential candidates for distribution of charitable

·3· ·assets.· And as part of my preparation to testify as a

·4· ·30(b)(6) witness today, I would have reviewed that

·5· ·checklist as well.

·6· · · · Q.· ·And who prepared that checklist?

·7· · · · · · · · · MS. STERN:· Sorry.· I'm just going to --

·8· ·we're hearing some --

·9· · · · · · · · · THE WITNESS:· There's some background noise.

10· ·If you're not speaking, can you please mute your

11· ·microphone?· Thank you.

12· · · · · · · · · MS. STERN:· Sorry.

13· · · · · · · · · THE WITNESS:· Go ahead.

14· · · · · · · · · MS. STERN:· Can you read back the last

15· ·question?· Sorry.

16· · · · · · · · · (Requested portion was read.)

17· · · · · · · · · MS. STERN:· I just want you to be just

18· ·mindful of attorney work product, attorney-client

19· ·communications and answer the question subject to those

20· ·instructions and those objections.

21· · · · A.· ·Without revealing any attorney work product

22· ·protected information, my understanding is that document

23· ·is a -- essentially a charities bureau document.

24· · · · Q.· ·(BY MS. KOZLOWSKI)· And do you know when it was

25· ·originally created?
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·1· · · · · · · · · MS. STERN:· Counsel, I -- I -- in an effort

·2· ·to try to get through to the end of this without any

·3· ·waiver of any privileges with respect to the Attorney

·4· ·General's internal work product, I'll let him answer that

·5· ·if you're in agreement with that.

·6· · · · · · · · · MS. KOZLOWSKI:· Yes, I think that's fine.

·7· · · · · · · · · MS. STERN:· Okay.

·8· · · · A.· ·My understanding is that it was created prior to

·9· ·the NRA -- the NYAG/NRA investigation.

10· · · · Q.· ·(BY MS. KOZLOWSKI)· And maybe I should have

11· ·asked a better question.· Is it something that was created

12· ·in contemplation of the NRA investigation or is it

13· ·something that existed prior to and irrespective of that

14· ·investigation?

15· · · · A.· ·It is something that existed prior to and

16· ·irrespective of the NRA -- NYAG/NRA investigation.

17· · · · Q.· ·And is this a checklist that is kept internally

18· ·or is it -- has it been shared with courts or other third

19· ·parties?

20· · · · · · · · · MS. STERN:· Objection.· Again, just -- I'll

21· ·instruct you not to reveal internal attorney work product

22· ·or any attorney-client privileged communications.· To the

23· ·extent that you can answer the question about the document

24· ·or its contents, maybe you can then answer Ms. Gray

25· ·Kozlowski's question.
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·1· · · · A.· ·My understanding is that it's internal.

·2· · · · Q.· ·(BY MS. KOZLOWSKI)· Okay.· Is there anything

·3· ·else you reviewed in preparation for questions on Topic 17

·4· ·today?

·5· · · · A.· ·I've reviewed portions of the not-for-profit

·6· ·corporation law.

·7· · · · Q.· ·And which portions did you review?

·8· · · · A.· ·Article 11 and Article 10.

·9· · · · Q.· ·Did you review anything else?

10· · · · A.· ·No.

11· · · · Q.· ·Okay.· And have you -- was there anyone else you

12· ·spoke with in preparation for Topic 17 that we haven't

13· ·already discussed?

14· · · · A.· ·No, other than the three meetings that took

15· ·place and conversations with counsel.

16· · · · Q.· ·Okay.· I'm going to -- well, let's see.· I'm

17· ·going to do my best to put up an exhibit.· Let's see if I

18· ·can get it to work here.

19· · · · · · · · · MS. KOZLOWSKI:· What is our next exhibit

20· ·number?

21· · · · · · · · · MR. MOSHAK:· ·4.

22· · · · · · · · · MS. KOZLOWSKI:· Thank you.· See if this

23· ·works.· I got an error.· Okay.· All right.· Rather than

24· ·wasting time, what I was going to introduce is the

25· ·complaint.· If it's acceptable to counsel and so that we
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·1· ·don't have delay trying to get the exhibit up, what I want

·2· ·to ask about is paragraph 574.· Do you happen to have the

·3· ·complaint there?

·4· · · · · · · · · MS. STERN:· I will pull it up.· I think I

·5· ·can find it.· Yeah.· Hold on.· Okay.

·6· · · · Q.· ·(BY MS. KOZLOWSKI)· Before we move on to the

·7· ·complaint, just a couple more questions about the

·8· ·checklist.

·9· · · · · · · · · Do you know if it was prepared before 2018?

10· · · · · · · · · MS. STERN:· Objection.· Again, same attorney

11· ·work product, attorney-client privileged communications

12· ·objection.· Subject to that.

13· · · · A.· ·I don't know the specific birthday or genesis of

14· ·the document so I don't want to speculate to when it was

15· ·created.· I can say that it was in existence before the

16· ·NRA/NYAG investigation.

17· · · · Q.· ·Okay.· Do you know if it was created before Eric

18· ·Schneiderman's resignation?

19· · · · · · · · · MS. STERN:· Eric Schneiderman?

20· · · · · · · · · MS. KOZLOWSKI:· I'm sorry.

21· · · · · · · · · (Simultaneous speaking.)

22· · · · · · · · · MS. KOZLOWSKI:· Yes.· Thank you.  I

23· ·apologize.

24· · · · · · · · · MS. STERN:· Before his resignation?

25· · · · · · · · · MS. KOZLOWSKI:· Uh-huh.
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·1· · · · · · · · · MS. STERN:· I think you need to give us the

·2· ·date.

·3· · · · · · · · · MS. KOZLOWSKI:· Okay.· Give me a moment to

·4· ·locate that.

·5· · · · Q.· ·(BY MS. KOZLOWSKI)· Did you review the checklist

·6· ·to refresh your recollection as to its contents?

·7· · · · A.· ·I was aware of the checklist.· The checklist is

·8· ·something that I use in my -- the ordinary course of my

·9· ·practice as an AAG within the charities bureau.  I

10· ·reviewed the checklist to be more prepared for my

11· ·testimony today.

12· · · · Q.· ·And do you know why it was created?

13· · · · · · · · · MS. STERN:· Objection.· I think that we're

14· ·getting into attorney -- internal attorney work product in

15· ·the charities bureau.· Let me just -- can I look at the --

16· ·hold on a second.· Okay.· You can answer it if you can,

17· ·subject to those instructions.

18· · · · A.· ·My understanding is that it is a document that

19· ·is intended to help guide this process.

20· · · · Q.· ·(BY MS. KOZLOWSKI)· And when you say "this

21· ·process," what are you referring to?

22· · · · A.· ·Generally a dissolution of a not-for-profit

23· ·corporation in the state of New York.

24· · · · Q.· ·How often do you reference the checklist?

25· · · · · · · · · MS. STERN:· Objection.· I think that we're
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·1· ·going a little far afield of your Topic 17, but I'll give

·2· ·you some room, but just caution you that I -- we're to

·3· ·limit to Topic 17.

·4· · · · · · · · · MS. KOZLOWSKI:· Thank you.· Understood.

·5· · · · A.· ·I've been involved in dissolutions of

·6· ·not-for-profit corporations outside of this NYAG/NRA

·7· ·investigation.· And in those instances, I would reference

·8· ·the checklist.

·9· · · · Q.· ·(BY MS. KOZLOWSKI)· Okay.· Mr. Schneiderman's

10· ·resignation was May of 2018.· Do you know if the checklist

11· ·was created prior to that?

12· · · · A.· ·As I mentioned --

13· · · · · · · · · MS. STERN:· Sorry.· Just caution you not to

14· ·speculate.· If you don't know the date, then . . .

15· · · · A.· ·What I was going to say is, as I mentioned

16· ·before, I'm not sure of the specific genesis date of that

17· ·document.

18· · · · Q.· ·(BY MS. KOZLOWSKI)· Do you know when you first

19· ·referenced it?

20· · · · · · · · · MS. STERN:· In -- objection, scope.

21· · · · · · · · · MS. KOZLOWSKI:· Mr. Wang testified that he

22· ·had referenced it in various dissolutions outside of the

23· ·NRA.· And so I'm trying to gather an understanding of when

24· ·it may be created and it seems like a good way to start at

25· ·least his understanding of when it came into existence
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·1· ·would be the first time he referenced it?

·2· · · · · · · · · MS. STERN:· Right.· And again, I'm just

·3· ·directing counsel to the scope of Topic 17, which is your

·4· ·intention to, quote, "distribute the NRA's remaining and

·5· ·future assets," close quote, as set forth in paragraph 574

·6· ·of the NYAG state lawsuit, and then it goes on.· So I'm

·7· ·not seeing how this relates to that question.

·8· · · · · · · · · MS. KOZLOWSKI:· Well, my understanding is

·9· ·that this document was expressly reviewed in order to

10· ·prepare for the testimony with respect to this topic, so I

11· ·think understanding when the document that was reviewed in

12· ·order to respond to questions is appropriately within the

13· ·scope.

14· · · · · · · · · MS. STERN:· Go ahead.· I'll -- is there a

15· ·pending question?

16· · · · Q.· ·(BY MS. KOZLOWSKI)· The question was:· When was

17· ·the first time that you reviewed the checklist?

18· · · · A.· ·In conjunction with another dissolution not

19· ·related to the New York Attorney General's Office's

20· ·investigation of the NRA.

21· · · · · · · · · MS. STERN:· And I'm just going to direct

22· ·that the witness not to reveal discussions concerning any

23· ·other ongoing or former matters involving the charities

24· ·bureau that are not related to the NRA investigation.

25· · · · · · · · · MS. KOZLOWSKI:· Understood.
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·1· · · · Q.· ·(BY MS. KOZLOWSKI)· Can you provide a year and

·2· ·maybe quarter?

·3· · · · · · · · · MS. STERN:· If you -- if you can without

·4· ·speculating.

·5· · · · A.· ·You know, I'm trying to be respectful.· And I

·6· ·think, you know, I -- I'm sitting here today and I have

·7· ·prepared specifically for Topic 17.· I don't want to guess

·8· ·with respect to when that dissolution that I'm referring

·9· ·to took place.· So I can't give you a quarter and a year.

10· ·I can say that 2017, '18 is the range that I'm thinking.

11· ·But I, again, don't want to guess or speculate on a

12· ·specific date that I did not educate myself for today's

13· ·testimony on and that I don't know for 100 percent

14· ·certain.

15· · · · Q.· ·20'7 [sic], 2018 is at least somewhat helpful.

16· · · · · · · · · Okay.· Can you please read paragraph 574 of

17· ·the New York Attorney General's complaint just so we're

18· ·all on the same page.

19· · · · · · · · · MS. STERN:· Yeah, so I -- what I have pulled

20· ·up, it's before the witness, is a copy of the complaint

21· ·that was filed on August 6, 2020.· It's the file-stamped

22· ·copy, so I'm going to go to 574.

23· · · · · · · · · THE WITNESS:· There it is.

24· · · · · · · · · MS. STERN:· There we go.· Hold on.· Here we

25· ·go.· Do you want -- let's look at it in context.· If
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·1· ·you want to see the cause of action.

·2· · · · A.· ·Do you want me to read the paragraph?

·3· · · · Q.· ·(BY MS. KOZLOWSKI)· I do since we weren't able

·4· ·to pull the exhibit up for everybody to access.

·5· · · · A.· ·Okay.· 574, Accordingly this Court should

·6· ·dissolve the NRA pursuant to N-PCL, Section 119(b)(1) and

·7· ·distribute its remaining and future assets to be applied

·8· ·to charitable uses consistent with the mission set forth

·9· ·in the NRA's certificate of incorporation pursuant to

10· ·N-PCL, Section, Section 115(a) and 1008(a)(15), period.

11· · · · · · · · · MS. STERN:· I just wanted to correct just

12· ·two errors by my colleague here.· It's 1109(b)(1) is the

13· ·statute referred to in the first sentence and 1115(a) is

14· ·the statute referred to in the last sentence.

15· · · · · · · · · THE WITNESS:· Did I read that wrong?

16· · · · · · · · · MS. STERN:· I think you did.

17· · · · · · · · · THE WITNESS:· Extra 1.

18· · · · · · · · · MS. STERN:· I think you dropped off a 1.

19· ·Sorry.

20· · · · · · · · · But the document -- if you want to mark it

21· ·later when you get pulled it up, it will be clear on the

22· ·document.

23· · · · · · · · · MS. KOZLOWSKI:· That's great.· Thank you.

24· · · · · · · · · MS. STERN:· Okay.

25· · · · · · · · · MS. KOZLOWSKI:· We will mark it as Exhibit 4
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·1· ·just so we have a cleaner record.· But thank you for

·2· ·the -- for reading that.

·3· · · · · · · · · MS. STERN:· Okay.

·4· · · · · · · · · (Debtor's Exhibit 4 was marked.)

·5· · · · Q.· ·(BY MS. KOZLOWSKI)· Am I correct in

·6· ·understanding that the New York Attorney General is

·7· ·seeking to dissolve and liquidate the NRA?

·8· · · · · · · · · MS. STERN:· Objection.· The complaint speaks

·9· ·for itself, but you can answer the question.

10· · · · A.· ·I think that that is one of the remedies that is

11· ·sought in the complaint.· And I will refer to the

12· ·complaint for the language in the complaint itself.

13· · · · Q.· ·(BY MS. KOZLOWSKI)· Okay.· And it references

14· ·future assets.· What future assets is the New York

15· ·Attorney General seeking to have distributed?

16· · · · A.· ·My understanding is that when discussing this

17· ·process, that ultimately it is the Court's determination

18· ·of whether or not dissolution is appropriate.· And the

19· ·specific process with respect to the distribution of

20· ·assets is governed by statute, and that's Article 11 and

21· ·Article 10 of the not-for-profit corporation law.

22· · · · Q.· ·Okay --

23· · · · A.· ·And my assumption would be that remaining and

24· ·future assets just are a way to describe the assets of the

25· ·NRA.
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·1· · · · Q.· ·So you're referring -- you keep referring to a

·2· ·"process," so what is the process for collecting and

·3· ·preserving the NRA's assets in order to effectuate this

·4· ·(audio distortion) and distribution?

·5· · · · · · · · · MS. STERN:· Sorry, Ms. Gray, you were

·6· ·breaking up a little bit.· So can you just re- -- can you

·7· ·just restate the question unless the court reporter has

·8· ·it?· I just missed some of the words, sorry.

·9· · · · · · · · · THE WITNESS:· There was just a break in the

10· ·reception.

11· · · · · · · · · MS. KOZLOWSKI:· That's fine.

12· · · · Q.· ·(BY MS. KOZLOWSKI)· You've used the term

13· ·"process" several times.· What is the process for

14· ·collecting and preserving the NRA's assets in order to

15· ·effectuate this requested liquidation and distribution?

16· · · · · · · · · MS. STERN:· Okay.· Objection that it calls

17· ·for legal conclusion, but you can answer the question.

18· · · · A.· ·My understanding is that this process is defined

19· ·by Articles 11 and Articles 10 of the NPCL.· And I

20· ·reviewed those.· And my understanding is that 1109

21· ·provides the Court with certain considerations in the

22· ·dissolution process.

23· · · · · · · · · And again, as I stated before, to the extent

24· ·a court finds that dissolution is appropriate, then this

25· ·process would come into play.· And this process --
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·1· ·fundamentally one of the most important parts of the

·2· ·process is that any proposed recipient of distributed

·3· ·assets has purposes that are substantially similar to the

·4· ·organization that is being dissolved.· And there's a

·5· ·process to it and it's all defined within the statute that

·6· ·includes opportunity for creditors to be heard, notice to

·7· ·creditors.· And it includes a provision within 11 -- 1109

·8· ·and refers to 11 -- 1115 that discusses the importance of

·9· ·the public interest to be considered by the Court.· And in

10· ·the case of a membership organization for the Court to

11· ·consider the interests of the members.· And that's what I

12· ·understand the process to entail.· And that's what I

13· ·understand to be coming out of the statute.

14· · · · Q.· ·Okay.· So I've read the statutes too.· And, I

15· ·guess, my question's a little bit more specific.· Like,

16· ·what does the New York Attorney General anticipate will be

17· ·done with, for instance, the guns and other memorabilia

18· ·that's at the NRA museum if it's the liquidation and

19· ·dissolution that it's seeking is granted?· Like what --

20· · · · · · · · · MS. STERN:· Objection -- okay.· Objection,

21· ·calls for speculation.

22· · · · A.· ·These -- these determinations are within the

23· ·purview of the Court.· And it is not the Attorney

24· ·General's role to martial the assets, for lack of a better

25· ·phrase.· To the extent a court determines that dissolution
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·1· ·is appropriate, then it will be up to the Court to

·2· ·determine how those assets should be distributed.

·3· · · · Q.· ·(BY MS. KOZLOWSKI)· So sitting here today, the

·4· ·New York Attorney General doesn't have an understanding of

·5· ·what would happen with respect to the assets specifically;

·6· ·is that correct?

·7· · · · A.· ·That's not 100 percent correct.· I think the

·8· ·understanding that the New York Attorney General's Office

·9· ·has is that a court would follow the statutory process.

10· · · · Q.· ·But sitting here today, we don't know anything

11· ·more than the Court would institute some sort of

12· ·mechanism, but we don't -- do we have any clarity as to

13· ·what that would actually look like today?

14· · · · · · · · · MS. STERN:· Objection, it calls for

15· ·speculation.· Are you asking him what's going to happen in

16· ·a case that's currently pending which -- where discovery

17· ·is just under way as to what would happen if there's a

18· ·liability determination and dissolution is ordered?· Are

19· ·you asking in the general context?

20· · · · Q.· ·(BY MS. KOZLOWSKI)· No.· I'm asking what would

21· ·happen if dissolution was ordered, were the NY -- the

22· ·New York Attorney General to prevail, what would happen to

23· ·the assets?· Do we know sitting here today?· Is there any

24· ·clarity that we have today as to what would happen?

25· · · · · · · · · MS. STERN:· Objection, calls for
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·1· ·speculation.

·2· · · · · · · · · You can answer the question.

·3· · · · A.· ·I think the only way to answer that question is

·4· ·to say that what the Attorney General expects to happen is

·5· ·that a court will follow the process that is defined in

·6· ·the statute.

·7· · · · Q.· ·(BY MS. KOZLOWSKI)· Okay.· And does the statute

·8· ·expressly state what will happen with the assets?

·9· · · · · · · · · MS. STERN:· Objection.· That calls for a

10· ·legal conclusion.

11· · · · A.· ·I think the statute generally defines the

12· ·process that should take place if a finding of liability

13· ·for dissolution is determined.

14· · · · Q.· ·(BY MS. KOZLOWSKI)· Does the statute explain

15· ·what would happen with, for instance, NRA member prepaid

16· ·dues in the event that dissolution was granted?

17· · · · · · · · · MS. STERN:· Objection.· Again, I think

18· ·you're asking this witness to make legal conclusions, but

19· ·you can answer the question.

20· · · · A.· ·I don't think the legislators who drafted that

21· ·statute had envisioned that specific level of minutia that

22· ·you're referencing down to that specific level of detail.

23· ·I think the statute defines the process in a -- in a

24· ·broader manner than that.

25· · · · Q.· ·(BY MS. KOZLOWSKI)· Okay.· So help me understand
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·1· ·then, like what transpires.· Because I think we can agree

·2· ·the statute doesn't say, for instance, what would happen

·3· ·with endowments.· It doesn't say what would happen with

·4· ·membership dues.· It doesn't get down into those kind of

·5· ·specifics.· So what does the New York Attorney General's

·6· ·Office believe will happen from a practical standpoint if

·7· ·it obtains dissolution that its seeking?

·8· · · · · · · · · MS. STERN:· Objection, it calls for

·9· ·speculation once again.

10· · · · A.· ·I just have to refer back to the statute because

11· ·I think the statute is the best guidance in order to be

12· ·able to try to predict what a court would do, not what our

13· ·office would do.· So the statutory language is the best

14· ·place to go.· And again, I point to the substantially

15· ·similar in purpose language of 1109.

16· · · · Q.· ·(BY MS. KOZLOWSKI)· Does the New York Attorney

17· ·General have an opinion as to what would happen with

18· ·restricted -- the NRA's restricted accounts or endowments

19· ·that are restricted for a particular purpose if

20· ·dissolution was granted?

21· · · · · · · · · MS. STERN:· Are you -- are you asking him to

22· ·provide opinion testimony here today?

23· · · · · · · · · MS. KOZLOWSKI:· I'm asking -- I'm asking for

24· ·the New York Attorney General's position as to what it

25· ·believes would happen to endowments that are restricted
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·1· ·and other restricted assets owned by the New York

·2· ·Attorney -- I'm sorry, owned by the NRA in the event of a

·3· ·dissolution.

·4· · · · · · · · · MS. STERN:· Okay.· And again, I think you're

·5· ·asking for a legal conclusion, but you can answer the

·6· ·question subject to that.

·7· · · · A.· ·I think the only way to answer that -- that

·8· ·question is to say that the Attorney General expects that

·9· ·if a court finds dissolution to be appropriate, the Court

10· ·will follow the provisions of the statute.

11· · · · Q.· ·(BY MS. KOZLOWSKI)· Would -- in the event that

12· ·dissolution were to be granted, would the New York

13· ·Attorney General propose a plan for the distribution of

14· ·the assets to the Court?

15· · · · · · · · · MS. STERN:· That calls for speculation.

16· ·Objection.· Sorry.· Objection.

17· · · · A.· ·I'm not sure how to answer that question.

18· ·Again, this is assuming that a court would make this

19· ·determination.· If a court were to ask the Attorney

20· ·General's Office to make recommendations, you know, I -- I

21· ·don't want to speculate on what our office may or may not

22· ·do with respect to that.· So I think I just have to stand

23· ·on my answer that the expectation of the Attorney

24· ·General's Office has is that the statute would be followed

25· ·by the Court.
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·1· · · · Q.· ·(BY MS. KOZLOWSKI)· In -- and I don't -- I'm not

·2· ·looking for specifics, but in other dissolution

·3· ·proceedings has the New York Attorney General provided to

·4· ·the Court a plan of dissolution and distribution of the

·5· ·assets?

·6· · · · · · · · · MS. STERN:· Is your question in -- ever

·7· ·or -- have they ever done that; is that your question?

·8· · · · Q.· ·(BY MS. KOZLOWSKI)· How about in the last ten

·9· ·years.

10· · · · · · · · · MS. STERN:· Again, to the extent that you

11· ·can answer that question subject to your preparation today

12· ·and answer Item 17, you may do so.

13· · · · A.· ·Again, talking about other dissolutions is

14· ·something that's a little bit outside of the -- the sort

15· ·of -- for contours of Topic 17.· To the extent I can give

16· ·you any of my knowledge, my understanding is there have

17· ·been occasions where the Attorney General's Office, if

18· ·asked by a court, would give recommendations with respect

19· ·to potential candidates for the Court to consider.

20· · · · Q.· ·(BY MS. KOZLOWSKI)· Am I correct in

21· ·understanding then that the New York Attorney General

22· ·would only provide its recommendation as far as where the

23· ·asset should be distributed if requested by the Court; is

24· ·that -- is that correct?

25· · · · · · · · · MS. STERN:· Objection.· Again, calls for
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·1· ·speculation.

·2· · · · A.· ·No, that's not correct.· I think what I was

·3· ·saying -- I was describing an instance.· And in that

·4· ·instance there was a request, but I -- I don't think that

·5· ·we're in a position right now to speculate that if this

·6· ·happened, then this happened what would the Attorney

·7· ·General's Office do.· Sitting here today, I don't think I

·8· ·could predict that.

·9· · · · Q.· ·(BY MS. KOZLOWSKI)· Has the New York Attorney

10· ·General prepared an outline for -- or identified

11· ·candidates that it believes the asset should be

12· ·distributed to?

13· · · · · · · · · MS. STERN:· Objection.· I would instruct the

14· ·witness not to provide any information that would reveal

15· ·attorney work product or attorney-client communications.

16· · · · · · · · · And in light of the posture of this case, I

17· ·don't see how that you could answer that question without

18· ·revealing that information.· So I'm going to instruct you

19· ·not to answer that question.

20· · · · · · · · · MS. KOZLOWSKI:· To be clear, you're

21· ·instructing the witness not to answer whether the New York

22· ·Attorney General has identified entities in which it

23· ·believes or to whom it believes the NRA's assets should be

24· ·distributed?

25· · · · · · · · · MS. STERN:· I think you're asking for what
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·1· ·their internal thought processes are on that, are you not?

·2· · · · · · · · · MS. KOZLOWSKI:· I'm asking if the New York

·3· ·Attorney General's Office has identified any entities that

·4· ·they believe or that they have identified as appropriate

·5· ·recipients of the NRA's assets should they prevail in

·6· ·their dissolution efforts.

·7· · · · · · · · · MS. STERN:· Okay.· So I'm going to just

·8· ·instruct the witness that if you can answer the question

·9· ·subject to the instruction not to reveal any

10· ·attorney-client communications or attorney work product,

11· ·you may do so.

12· · · · A.· ·My answer is not that I'm aware of.

13· · · · Q.· ·(BY MS. KOZLOWSKI)· And when you're referring to

14· ·yourself, are you referring to yourself as the New York

15· ·Attorney General's Office?

16· · · · A.· ·Correct.· Sitting here as the corporate designee

17· ·as a representative of the New York Attorney General's

18· ·Office.

19· · · · Q.· ·Okay.· Has the New York Attorney General's

20· ·Office identified any entities that it believes has a

21· ·mission consistent with that set forth in the NRA

22· ·certificate of incorporation?

23· · · · · · · · · MS. STERN:· Again, I will caution you not to

24· ·reveal any attorney-client communications or any attorney

25· ·work product, and subject to that you may answer the
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·1· ·question.

·2· · · · A.· ·It's the same answer.· And sort of I think it's

·3· ·important to recognize that the state enforcement action

·4· ·is still at a relatively early stage.· Discovery's just

·5· ·under way.· And so sitting here today as a corporate

·6· ·representative, I'm not aware of any of those actions,

·7· ·which you identified in your question, which I can't

·8· ·repeat to you, but not that I'm aware of.

·9· · · · Q.· ·(BY MS. KOZLOWSKI)· Okay.· Does the New York

10· ·Attorney General believe that a nonprofit that's

11· ·advocating for gun safety or regulation would be an

12· ·appropriate recipient of the NRA's assets were it to

13· ·prevail in dissolving the NRA?

14· · · · · · · · · MS. STERN:· Sorry, can you read back that

15· ·question, court reporter, please.

16· · · · · · · · · (Requested portion was read.)

17· · · · · · · · · MS. STERN:· Objection on the grounds of

18· ·privilege and work product.· And also I believe it's

19· ·beyond the scope of question 17.

20· · · · · · · · · MS. KOZLOWSKI:· Question 17 expressly

21· ·discusses and focused on the specific entities or uses to

22· ·which you would seek to allocate the NRA's assets.

23· · · · Q.· ·(BY MS. KOZLOWSKI)· My question is directly on

24· ·point to that.· Does the New York Attorney General believe

25· ·that a nonprofit that is advocating for gun safety and
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·1· ·regulation would be an appropriate recipient of the NRA's

·2· ·assets?

·3· · · · · · · · · MS. STERN:· And you have asked the witness

·4· ·several times about the Attorney General's role in that.

·5· ·And he has explained that it's a judicial process.· And

·6· ·also explained that it would be speculative at this stage

·7· ·to answer that.· If you want him to explain that, he can

·8· ·do so.

·9· · · · · · · · · MS. KOZLOWSKI:· No.

10· · · · Q.· ·(BY MS. KOZLOWSKI)· I want him to answer whether

11· ·a nonprofit that's advocating for gun and safety

12· ·regulation -- excuse me gun safety and regulation would be

13· ·an entity to which the New York Attorney General believes

14· ·that the NRA's assets should be allocated?

15· · · · A.· ·I think the only way to answer that question is

16· ·to say it is the role of the Court to make that

17· ·determination in interpreting the statute, which defines

18· ·the process that has to be undertaken in the event the

19· ·Court finds a liability determination for dissolution.

20· ·And it would be up to the Court to make an interpretation

21· ·of what the language substantially similar purpose to the

22· ·entity that is being dissolved.· So it's not the Attorney

23· ·General's role to make such a determination.· It's the

24· ·Court's role.

25· · · · Q.· ·(BY MS. KOZLOWSKI)· Were the Court to ask the
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·1· ·New York Attorney General for its input, would it identify

·2· ·nonprofits that advocate for gun safety and regulation as

·3· ·a potential recipient of the NRA's assets?

·4· · · · · · · · · MS. STERN:· Objection.· Sorry.· Objection.

·5· ·Calls for speculation.· And, at this stage, potentially

·6· ·privileged communications.· And I direct the witness not

·7· ·to answer the question if it would require you to reveal

·8· ·any privileged communications.

·9· · · · A.· ·That's a slightly different question than what

10· ·you asked before.· And the difference is now you're asking

11· ·it in a hypothetical manner.· And having us presume a lot

12· ·of steps taking place in between.· And I don't think we

13· ·can be in a position to make that sort of hypothetical

14· ·determination at this point in time.

15· · · · Q.· ·(BY MS. KOZLOWSKI)· Are you aware -- are you,

16· ·being the New York Attorney General, aware of any

17· ·organizations that have a similar charitable mission as

18· ·the NRA?

19· · · · · · · · · MS. STERN:· Objection.· I think that is

20· ·beyond the scope of question 17.· This witness was not

21· ·brought here to provide testimony on the scope of

22· ·charities that operate under -- with particular missions

23· ·or particular purposes.

24· · · · · · · · · MS. KOZLOWSKI:· Counsel, if I may,

25· ·question 17 says "your," which is the New York Attorney
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·1· ·General, intention to distribute the NRA's remaining and

·2· ·future assets as set forth in paragraph 574 of the NYAG

·3· ·state lawsuit including, without limitation, specific

·4· ·entities or uses to which you seek to allocate the NRA's

·5· ·assets.· That is precisely.· If the answer is the New York

·6· ·Attorney General has no idea what entities would fit that

·7· ·mission or has no intention that they be distributed to

·8· ·anybody, then that would be an appropriate answer.· But

·9· ·that is unequivocally what was requested here and what the

10· ·judge authorized us to ask questions about.

11· · · · · · · · · MS. STERN:· I disagree that the questions

12· ·that you're asking are going to that topic.· I think

13· ·they're going beyond that.· I think you've already asked

14· ·the predicate questions and he's responded to them.· Want

15· ·to ask the question -- if you want to have the reporter

16· ·read back the question again, be my guest.

17· · · · Q.· ·(BY MS. KOZLOWSKI)· Does the New York Attorney

18· ·General believe that Everytown for Gun Safety would be an

19· ·appropriate recipient of the NRA's assets?

20· · · · · · · · · MS. STERN:· Objection.· Again, I believe

21· ·that question calls for privileged information, and is

22· ·also speculative at this time.· Subject to that if you

23· ·want to answer the question again with respect to the

24· ·governing standards, be my guest.

25· · · · A.· ·Again, I think it would up to a court to
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·1· ·determine whether or not Everytown for Gun Safety's

·2· ·mission is a purpose that is substantially similar to the

·3· ·purpose of the NRA.· It's not a determination that is

·4· ·appropriate for the Attorney General's Office to make.

·5· · · · Q.· ·(BY MS. KOZLOWSKI)· Does the New York Attorney

·6· ·General have an opinion as to whether Everytown for Gun

·7· ·Safety would be an appropriate recipient?

·8· · · · · · · · · MS. STERN:· Objection.· That calls for

·9· ·privileged communication, I believe, and I direct you not

10· ·to answer that.

11· · · · Q.· ·(BY MS. KOZLOWSKI)· Was the concept of

12· ·dissolution ever discussed with anyone from Everytown on

13· ·February 14, 2019?

14· · · · A.· ·The subject matter of the meeting on

15· ·February 14, 2019, was discussed at length in earlier

16· ·testimony.· And the subject matters were the Form 990 from

17· ·2017 and the Wall Street Journal article -- I'm sorry, the

18· ·Form 990 from 2017 and the 2018 Wall Street Journal

19· ·article.

20· · · · Q.· ·(BY MS. KOZLOWSKI)· So your testimony is

21· ·dissolution was not discussed; is that correct?

22· · · · A.· ·The two subject areas which were discussed at

23· ·that meeting were the Form 990 and the Wall Street Journal

24· ·article.· That is the extent of the Attorney General's

25· ·knowledge with respect to the communications that took
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·1· ·place at that February 14, 2019, meeting.

·2· · · · Q.· ·(BY MS. KOZLOWSKI)· So I appreciate the candid

·3· ·answer, but the only takeaway from that is that you don't

·4· ·know whether dissolution was discussed.

·5· · · · · · · · · Has the --

·6· · · · · · · · · (Simultaneous speaking.)

·7· · · · A.· ·Was there a question there?

·8· · · · · · · · · MS. STERN:· Ms. Kozlowski, you're not

·9· ·testifying here today.· The witness is testifying.· If you

10· ·don't like the answer, maybe -- commentary on the answer

11· ·is not appropriate on the record or answering the question

12· ·yourself or opining on the answer.· So you can put a

13· ·question to him or . . .

14· · · · Q.· ·(BY MS. KOZLOWSKI)· Has the New York Attorney

15· ·General's discussed dissolution with Mr. Bloomberg,

16· ·Michael Bloomberg?

17· · · · · · · · · MS. STERN:· Objection.· Where is that called

18· ·for on the topics that are covered by article -- by Items

19· ·13 and 17?

20· · · · · · · · · MS. KOZLOWSKI:· I'm just trying to

21· ·understand to whom the New York Attorney General believes

22· ·assets should be distributed when it is seeking

23· ·dissolution of the NRA.

24· · · · · · · · · MS. STERN:· You've asked that question,

25· ·so -- several times in several different ways.
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·1· · · · · · · · · MS. KOZLOWSKI:· I understand your objection.

·2· ·I don't believe you've instructed the witness not to

·3· ·answer.· I would like an answer to the question, please.

·4· · · · A.· ·The Attorney General's position is that it is

·5· ·the Court's determination to follow the statute and make

·6· ·an interpretation of the language of the statute,

·7· ·substantially similar purpose to the dissolved entity.

·8· · · · Q.· ·(BY MS. KOZLOWSKI)· I understand that, but has

·9· ·the New York Attorney General had any communications with

10· ·Mr. Bloomberg about the distribution of the NRA's assets

11· ·if dissolution is granted?

12· · · · · · · · · MS. STERN:· Again, objection on scope.· I'm

13· ·going to direct him not to answer that question because I

14· ·believe it goes beyond the scope of the notice.

15· · · · Q.· ·(BY MS. KOZLOWSKI)· Has anyone at the New York

16· ·Attorney General's Office had any communications with

17· ·Mr. Bloomberg about being a recipient of the NRA's assets?

18· · · · · · · · · MS. STERN:· Again, I object to the question

19· ·as beyond the scope, unless you can explain to me how it

20· ·is within the scope of Items 13 or 17.

21· · · · · · · · · MS. KOZLOWSKI:· 17 again discusses what

22· ·happens to the NRA's assets if the New York Attorney

23· ·General is successful in dissolution.· To the extent that

24· ·the New York Attorney General has had conversations with

25· ·Mr. Bloomberg, who has multiple New York nonprofits, about
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·1· ·being a recipient of the NRA's assets that is absolutely

·2· ·within the scope of Question 17.

·3· · · · · · · · · MS. STERN:· Okay.· So objection on lack of

·4· ·foundation.

·5· · · · A.· ·The Attorney General's position is that the

·6· ·Court is the appropriate body to make the determination of

·7· ·who is and who is not an appropriate recipient under the

·8· ·statutory process defined in Articles 11 and 10 of the

·9· ·NPCL and to interpret the language of the statute,

10· ·substantially similar purposes.

11· · · · · · · · · MS. KOZLOWSKI:· That answer was not

12· ·responsive.

13· · · · Q.· ·(BY MS. KOZLOWSKI)· My question specifically

14· ·was:· Have there been any communications with

15· ·Mr. Bloomberg, who has multiple New York nonprofits, about

16· ·being a recipient of the NRA's assets?· I understand what

17· ·the court process is, but have there been any

18· ·communications with Mr. Bloomberg about receiving the

19· ·NRA's assets if the New York Attorney General is

20· ·successful in its dissolution action?

21· · · · · · · · · MS. STERN:· Okay.· Objection, asked and

22· ·answered, and calls for speculation, and is beyond the

23· ·scope.· And to the extent that it would require you to

24· ·reveal privileged information, I direct you not to reveal

25· ·such information.· Subject to those objections, if you can

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 995 RECEIVED NYSCEF: 12/20/2022William Wang, Corp Rep

888-893-3767
www.lexitaslegal.com

William Wang, Corp Rep Pages 250

888-893-3767
www.lexitaslegal.com

YVer1f



·1· ·answer the question, you may do so.

·2· · · · A.· ·I think based on those instructions, the only

·3· ·way to answer this question is to say -- again, to point

·4· ·to the phase under which the state enforcement action

·5· ·currently is at, which is early in discovery.· And to say,

·6· ·the language of the statute is what governs.· The language

·7· ·of the statute puts this determination within the Court's

·8· ·purview, not within the Attorney General's.

·9· · · · Q.· ·(BY MS. KOZLOWSKI)· So you're not going to

10· ·answer whether or not there have been any communications;

11· ·is that correct?

12· · · · A.· ·I'm answering the question to the best that I

13· ·can with respect to also observing the various

14· ·instructions with respect to attorney-client privilege and

15· ·attorney client work product.

16· · · · Q.· ·So I understand that.· The communications

17· ·between New York Attorney General and Mr. Bloomberg, who

18· ·is not with the Attorney General, would not be privileged

19· ·communications.

20· · · · · · · · · MS. STERN:· Are you advising the client?  I

21· ·mean, sorry, advising the witness here on his obligations

22· ·under the privilege doctrines?

23· · · · · · · · · MS. KOZLOWSKI:· I'm not advising the client.

24· ·I'm addressing the objection that is not meritorious.· We

25· ·can move on.· We can address this with the Judge as
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·1· ·necessary.

·2· · · · Q.· ·(BY MS. KOZLOWSKI)· Has New York Attorney

·3· ·General's Office had any communications with any other

·4· ·New York nonprofits about receiving the NRA's assets if it

·5· ·is successful in obtaining dissolution?

·6· · · · · · · · · MS. STERN:· Okay.· I'm going to object as

·7· ·these questions are beyond the scope.· If you had sought

·8· ·to seek information about the Attorney General's

·9· ·communications with particular not-for-profits, then they

10· ·would be itemized in 13.· We answered the questions for, I

11· ·think, about six hours about the entities and individuals

12· ·in Item 13.· And we've answered the questions as to the

13· ·Attorney General's intentions with respect to the

14· ·distribution.· So unless you can show me how they fit into

15· ·those topics, then object to his further testifying as

16· ·beyond the scope.

17· · · · Q.· ·(BY MS. KOZLOWSKI)· So communication --

18· · · · · · · · · MS. STERN:· The Judge -- I'm sorry.· The

19· ·Judge clearly circumscribed the scope of the Debtor's

20· ·deposition today of the representative of the Attorney

21· ·General's Office.· We have been here for quite some time.

22· ·I would guess coming on 7 hours, so I would ask you just

23· ·to cover the topics that the Judge allowed.· And then we

24· ·can call it a day.

25· · · · · · · · · MS. KOZLOWSKI:· So I understand for the
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·1· ·record, the Judge permitted the question that says your

·2· ·intention to distribute the NRA's assets and

·3· ·communications with other nonprofits about receiving those

·4· ·assets is unequivocally within Topic 17.· Thus far the

·5· ·witness has refused to answer a single question about what

·6· ·other nonprofits have -- the New York Attorney General has

·7· ·discussed receiving the NRA's assets.

·8· · · · · · · · · MS. STERN:· Your -- your questions assume

·9· ·facts that are not in the record.· He's answered the

10· ·questions with respect to the intentions of the process.

11· ·I'm sorry if you're not satisfied with those answers, but

12· ·your questions are assuming facts that will assume other

13· ·answers.· You can't assume the answers.· So we can go

14· ·around and around on this.

15· · · · · · · · · MS. KOZLOWSKI:· My question was:· Has there

16· ·been any communications?· That's a yes or no question --

17· ·answer.

18· · · · · · · · · MS. STERN:· Have there been communications?

19· ·Can we have the full question, please.

20· · · · · · · · · MS. KOZLOWSKI:· Sure.

21· · · · Q.· ·(BY MS. KOZLOWSKI)· Have there been any

22· ·communications with other nonprofits about receiving the

23· ·NRA's assets in the event that the New York Attorney

24· ·General is successful in obtaining dissolution?

25· · · · · · · · · MS. STERN:· Subject to your obligations
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·1· ·under the attorney work product doctrine and preservation

·2· ·of privileged communications -- attorney-client

·3· ·communications.· If you can answer the question, you may

·4· ·do so.

·5· · · · A.· ·It's an impossible question to answer because

·6· ·the -- it's inappropriate to assume that this is the

·7· ·Attorney General's role.· It is not the Attorney General's

·8· ·role.· It is the Court's determination to make.· It is the

·9· ·Court's determination under the statute to determine

10· ·whether or not "substantially similar purpose" what that

11· ·interpretation is.· So essentially it's not appropriate

12· ·for the Attorney General to opine at this time.

13· · · · · · · · · MS. STERN:· If this is appropriate time, I'd

14· ·like to take a short break and also know what the -- what

15· ·the time count is, please.

16· · · · · · · · · MS. KOZLOWSKI:· That's fine.

17· · · · · · · · · THE VIDEOGRAPHER:· Going off at 5:46.

18· · · · · · · · ·(Recess from 5:46 p.m. to 6:04 p.m.)

19· · · · · · · · · THE VIDEOGRAPHER:· Back on the record, 6:04.

20· · · · Q.· ·(BY MS. KOZLOWSKI)· All right.· Mr. Wang, are

21· ·you testifying today that the New York Attorney General's

22· ·Office has not had any communications with other

23· ·nonprofits about receiving the NRA's assets if the

24· ·New York Attorney General is successful in dissolving the

25· ·NRA?
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·1· · · · · · · · · MS. STERN:· Objection to the scope of the

·2· ·question, but you -- and subject to the usual objections

·3· ·on work product and privilege grounds, you can answer the

·4· ·question.

·5· · · · A.· ·I think the -- the best way to approach that

·6· ·question is to say, you know, I think Topic 17, the way

·7· ·the language of the topic is drafted sort of

·8· ·misunderstands the process to some degree because it says

·9· ·"your intention."· And I can tell you that our intention

10· ·is only to ask the Court to follow the law.· And to

11· ·interpret the statute appropriately.

12· · · · · · · · · Now, I know that your question is with

13· ·respect to what plans our office has or any communications

14· ·we've had with other nonprofits.· And I can say that the

15· ·Attorney General's Office does not have any specific plan

16· ·at this point in the litigation with respect to the

17· ·distribution of the NRA's assets in the event a court

18· ·decides -- makes a determination that dissolution is

19· ·appropriate.· Our only plan and our only intention is to

20· ·ask the Court to follow the letter of the law, to follow

21· ·the statute, to make an interpretation of 1109 that says

22· ·substantially similar purpose and evaluate the purposes,

23· ·the statutory -- the purposes in the mission statements of

24· ·various nonprofits and to see if that purpose matches up

25· ·with the NRA's purpose.· And we're confident that a court
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·1· ·will interpret that language properly.· Does that answer

·2· ·your question?

·3· · · · Q.· ·(BY MS. KOZLOWSKI)· It does not because my

·4· ·question was whether you've had communications with other

·5· ·nonprofits about receiving NRA's assets.· That is my

·6· ·question.

·7· · · · A.· ·I think the answer to that question is there is

·8· ·currently no plan in place, other than to ask the Court to

·9· ·follow the statute.

10· · · · Q.· ·(BY MS. KOZLOWSKI)· Again, but my question was

11· ·whether you've had any communications with other

12· ·nonprofits about receiving the assets?

13· · · · · · · · · MS. STERN:· Okay.· I'm going to object on

14· ·grounds of -- lack of foundation.· The -- I'm just going

15· ·to leave it at that.· I don't want to elaborate and . . .

16· · · · A.· ·I just -- the only way I can answer your

17· ·question is to say there's currently no plan with respect

18· ·to the distribution of the assets in the event that a

19· ·court finds that the NRA should be dissolved.· And the

20· ·only plan there is is to ask a court to follow the law.

21· · · · · · · · · MS. KOZLOWSKI:· That answer remains

22· ·nonresponsive, but we've wasted a lot of time with that

23· ·nonresponsive answer.· And we can address it with the

24· ·Court as necessary.· I'll move on.

25· · · · · · · · · MS. STERN:· And we disagree with your
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·1· ·characterization of the answer and the premises that are

·2· ·built into your questions are lack of -- are without

·3· ·foundation and are misplaced.· The witness has tried to

·4· ·answer the question as best as he can.· And we are

·5· ·prepared to move on as well.

·6· · · · · · · · · MS. KOZLOWSKI:· Thank you.

·7· · · · Q.· ·(BY MS. KOZLOWSKI)· In the event that the

·8· ·New York Attorney General was successful in obtaining the

·9· ·dissolution and liquidation of the NRA, will the NRA's

10· ·creditors be paid in that process?

11· · · · · · · · · MS. STERN:· Objection, calls for

12· ·speculation.· But you can answer the question as best you

13· ·can.

14· · · · A.· ·The question is essentially the same question --

15· ·the same answer to that question is there's a statutory

16· ·process.· That statutory process -- there is a provision

17· ·for a notice to creditors.· So the Court would follow the

18· ·statute.· And to the extent the creditors can be paid out

19· ·of that -- out of whatever assets are remaining, it would

20· ·be up to the Court to determine how that distribution plan

21· ·would be implemented.

22· · · · Q.· ·(BY MS. KOZLOWSKI)· So is it true that you don't

23· ·know whether or not the NRA's creditors would be paid in

24· ·full?· Is that a true statement?

25· · · · · · · · · MS. STERN:· Objection, it calls for legal
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·1· ·conclusion.

·2· · · · A.· ·I can't speculate with respect to the total

·3· ·number of the NRA's creditors, how many claims there are.

·4· ·What the true financial condition of the NRA is at this

·5· ·time.· How much more money is spent between now and the

·6· ·determination of dissolution down the road.· I think there

·7· ·are so many unknown variables between now and the point in

·8· ·time that you're talking about in the future that it would

·9· ·be impossible for me to predict sitting here today whether

10· ·or not every single NRA creditor will be paid or if there

11· ·would be sufficient assets within the estate to pay the

12· ·creditors.· That's an impossible question to answer.

13· · · · Q.· ·(BY MS. KOZLOWSKI)· Okay.· So variation of that,

14· ·do you know whether if the New York Attorney General is

15· ·successful in obtaining dissolution and liquidation,

16· ·whether there would be sufficient assets to pay the NRA's

17· ·pension liabilities in full?

18· · · · · · · · · MS. STERN:· Objection.· Same thing.· Calls

19· ·for speculation.

20· · · · A.· ·That is the same kind of question where again it

21· ·requires you to go down the line all the way until the

22· ·point where the Court has determined the NRA's dissolved.

23· ·We don't know how much in terms of assets the NRA is

24· ·currently expending.· We don't know how much of that

25· ·pension exists.· It's an impossible question to answer
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·1· ·because it requires me to speculate on the NRA's finances

·2· ·several months or years down the road.

·3· · · · Q.· ·(BY MS. KOZLOWSKI)· And you indicated that there

·4· ·would be notice to creditors, what does that notice

·5· ·process look like?

·6· · · · · · · · · MS. STERN:· Objection.· Calls for legal

·7· ·conclusion.

·8· · · · · · · · · You can answer the question.

·9· · · · A.· ·Those provisions are governed by Article 11 and

10· ·Article 10 of the NPCL.· My understanding is 1007

11· ·discusses the process for noticed creditors.

12· · · · Q.· ·(BY MS. KOZLOWSKI)· And what do you understand

13· ·that process to be?

14· · · · · · · · · MS. STERN:· Objection.· Are you asking him

15· ·as -- as a legal expert on this?· Are you asking him to

16· ·interpret the statute for you?

17· · · · · · · · · MS. KOZLOWSKI:· I'm asking him what the

18· ·New York Attorney General understands the notice process

19· ·to be in the event that it's successful in obtaining

20· ·dissolution.

21· · · · · · · · · MS. STERN:· Okay.

22· · · · Q.· ·(BY MS. KOZLOWSKI)· I just want the New York

23· ·Attorney General's understanding of what that process is.

24· · · · · · · · · MS. STERN:· Okay.· And I object to the

25· ·extent it calls for a legal conclusion or where you're
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·1· ·asking him for a legal opinion.

·2· · · · A.· ·The New York Attorney General's understanding of

·3· ·what that process would be is that the Court would follow

·4· ·the specific statutory language in Article 11 and

·5· ·Article 10.· 1007 describes the process where creditors

·6· ·would obtain notice at least -- with at least six months

·7· ·from the time of dissolution in order to present their

·8· ·claims.

·9· · · · Q.· ·(BY MS. KOZLOWSKI)· Okay.· And do you know

10· ·whether the 5 million members would be noticed under that

11· ·provision?

12· · · · · · · · · MS. STERN:· Objection.· Again, it calls for

13· ·a legal conclusion or asking you to interpret a statute.

14· · · · · · · · · Subject to that, you can answer the

15· ·question.

16· · · · A.· ·It -- I don't think the Attorney -- the Attorney

17· ·General's Office does not have any knowledge about whether

18· ·or not the -- the 5 million members would be given notice

19· ·with respect to this statutory process.· It is not clear,

20· ·as far as I understand.

21· · · · Q.· ·(BY MS. KOZLOWSKI)· Thank you.· You indicated

22· ·that the potential creditors could submit claims.· Is

23· ·there a claim dispute process as well?

24· · · · · · · · · MS. STERN:· Objection.· Again, calls for a

25· ·legal conclusion or for asking for an interpretation of a
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·1· ·statutory process.

·2· · · · A.· ·Again, the process -- the part of the process I

·3· ·don't think you understand is that the Attorney General

·4· ·does not control any of this process.· The statutory

·5· ·process puts all of this on the Court.· And if you read

·6· ·the statute, you'll see that.

·7· · · · Q.· ·(BY MS. KOZLOWSKI)· What is your understanding

·8· ·of -- let me step back.

·9· · · · · · · · · So the Debtors have scheduled currently

10· ·significant litigation claims.· For instance, they have

11· ·scheduled claims against Ackerman McQueen that exceed

12· ·$100 million.· Does the New York Attorney General have an

13· ·understanding of what will happen to that litigation

14· ·should it prevail in dissolving the NRA?

15· · · · · · · · · MS. STERN:· I'm objecting to the scope of

16· ·this question.· I believe it goes well beyond Item 17.

17· ·You're asking this witness who was asked to be prepared on

18· ·your speaking to the Attorney General's Office, your

19· ·intention to distribute the NRA's remaining and future

20· ·assets as set forth in provision in the complaint that we

21· ·read.· And now you're asking the Attorney General's Office

22· ·for an opinion about particular liabilities.· Am I

23· ·understanding your question correctly?

24· · · · · · · · · MS. KOZLOWSKI:· No.· And I apologize if I

25· ·misspoke.
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·1· · · · Q.· ·(BY MS. KOZLOWSKI)· The litigation claim is

·2· ·seeking over $100 million in recovery so that's a

·3· ·significant asset of the NRA.· I'm asking, what is your

·4· ·intention, what's your understanding of what would happen

·5· ·with that potential litigation and those -- that potential

·6· ·significant recovery in the event that the New York

·7· ·Attorney General's successful in dissolving and

·8· ·liquidating the NRA?

·9· · · · · · · · · MS. STERN:· I -- I believe that goes well

10· ·beyond the scope of Item 17.· So I'm going to object.· The

11· ·Item 17 concerns the distribution of the NRA's remaining

12· ·and future assets.· The specific entities or uses to which

13· ·you seek to -- I think there's an error in your message,

14· ·which you seek to allocate the NRA's assets.· So I -- I

15· ·don't see how that question falls within the parameters of

16· ·17.· So I'm going to direct him not to answer it.· It's

17· ·beyond the scope unless you can explain to me how it falls

18· ·within 17.

19· · · · Q.· ·(BY MS. KOZLOWSKI)· We're talking about a

20· ·potentially $100 million asset.· I'm asking what the

21· ·NRA -- excuse me.· What the New York Attorney General's

22· ·intention understanding is as to what happens with that

23· ·asset.· What happens?· How is it allocated in the event of

24· ·dissolution?

25· · · · A.· ·It isn't up to the Attorney General's Office to
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·1· ·make that determination.· Again, to the extent a court

·2· ·decides that dissolution is appropriate, the next steps

·3· ·are defined by the statute.· And it is the Court's

·4· ·determination to make with respect to how that

·5· ·distribution is made.· It's not the Attorney General's

·6· ·role to go asset by asset and decide how that claim gets

·7· ·distributed.· That's not within our purview.

·8· · · · Q.· ·(BY MS. KOZLOWSKI)· Has the New York Attorney

·9· ·General had any discussions with Ackerman -- excuse me.

10· ·Let me start over.

11· · · · · · · · · Has New York Attorney General had any

12· ·discussions with Ackerman McQueen regarding what would

13· ·happen with its asserted claim against the NRA in the

14· ·event that the New York Attorney General is successful in

15· ·dissolving the NRA?

16· · · · · · · · · MS. STERN:· Just to clarify, "its claim,"

17· ·are you talking about Ackerman's claims?

18· · · · · · · · · MS. KOZLOWSKI:· Correct.· Ackerman's claim

19· ·against the NRA.

20· · · · · · · · · MS. STERN:· Okay.

21· · · · A.· ·Can you repeat the question?

22· · · · Q.· ·(BY MS. KOZLOWSKI)· Fair enough.· I think I

23· ·mangled it.

24· · · · · · · · · Has the New York Attorney General had any

25· ·discussions with Ackerman McQueen about its claim against
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·1· ·the NRA, as far as how it would be resolved were the

·2· ·New York Attorney General to be successful in dissolution?

·3· · · · A.· ·I think the answer to that question is really

·4· ·the same because the -- the Attorney General's Office in

·5· ·no way presumes that dissolution will be successful.· So a

·6· ·lot of your questions -- I think the underlying assumption

·7· ·is that the New York Attorney General's claim for

·8· ·dissolution will be successful.· And I think that

·9· ·determination is to be made by a court and the steps

10· ·following that determination, if made by a court, are left

11· ·by statute up to a court.

12· · · · · · · · · So at the end of the day, the determination

13· ·as to what would happen with Ackerman's claim, it's not

14· ·something that is within the purview of the Attorney

15· ·General's Office.

16· · · · Q.· ·(BY MS. KOZLOWSKI)· In the last ten years has

17· ·the New York Attorney General obtained an order of

18· ·dissolution against a nonprofit where it was -- where the

19· ·dissolution was disputed?

20· · · · · · · · · MS. STERN:· Objection.· I believe that goes

21· ·beyond the scope of the questions.· And, in fact, seems to

22· ·be exploring areas that the Judge said that were outside

23· ·of the scope of permissible discovery, including Item 16

24· ·in your notice.

25· · · · · · · · · MS. KOZLOWSKI:· I'm assuming you're
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·1· ·instructing the witness not to answer; is that correct?

·2· · · · · · · · · MS. STERN:· That's correct.

·3· · · · Q.· ·(BY MS. KOZLOWSKI)· Okay.· Mr. Wang, throughout

·4· ·this deposition you've been looking at a note pad and

·5· ·other documents in front of you.· What are you looking at?

·6· · · · · · · · · MS. STERN:· Can I just correct the record

·7· ·that the witness' name is Mr. Wang.

·8· · · · · · · · · MS. KOZLOWSKI:· I apologize.

·9· · · · · · · · · MS. STERN:· And I would like to make sure

10· ·that the court reporter has the correct spelling of his

11· ·name, W-a-n-g.

12· · · · A.· ·I'm actually looking at my --

13· · · · · · · · · MS. KOZLOWSKI:· Please accept my apologies.

14· ·I -- my handwriting is sloppy and I misread it.  I

15· ·sincerely apologize for that.

16· · · · A.· ·I'm actually looking at my phone to make sure

17· ·that my wife hasn't texted me about our children.

18· · · · Q.· ·Okay.

19· · · · · · · · · MS. STERN:· And I will otherwise represent

20· ·that a -- he has the -- the subpoena -- the notice of

21· ·subpoena in front of him because -- if you remember at the

22· ·beginning of the examination we didn't have the access to

23· ·the -- the document share program.

24· · · · · · · · · MS. KOZLOWSKI:· Can we go off the record for

25· ·just a moment, so I may review my notes --
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·1· · · · · · · · · MS. STERN:· Absolutely.

·2· · · · · · · · · MS. KOZLOWSKI:· -- couple moment break here.

·3· ·Thank you.

·4· · · · · · · · · THE VIDEOGRAPHER:· Going off at 6:20.

·5· · · · · · · · ·(Recess from 6:20 p.m. to 6:29 p.m.)

·6· · · · · · · · · THE VIDEOGRAPHER:· Back on the record, 6:29.

·7· · · · · · · · · MS. STERN:· Are we ready?· Are we --

·8· · · · · · · · · THE VIDEOGRAPHER:· Yeah.· We're on at 6:29.

·9· · · · · · · · · MS. STERN:· Okay.· Ms. Gray, can you hear

10· ·us?· It doesn't look like she can.

11· · · · · · · · · THE WITNESS:· I think the videographer said

12· ·he was ready to go.

13· · · · · · · · · THE VIDEOGRAPHER:· Yeah.

14· · · · · · · · · MS. KOZLOWSKI:· Can you hear me now?

15· ·Goodness.· Sorry about that.

16· · · · · · · · · MS. STERN:· That's okay.

17· · · · · · · · · MS. KOZLOWSKI:· Technology is winning today.

18· · · · · · · · · THE VIDEOGRAPHER:· We're on.· Go ahead.

19· · · · · · · · · MS. KOZLOWSKI:· Thank you.

20· · · · Q.· ·(BY MS. KOZLOWSKI)· Mr. Wang, throughout the

21· ·deposition you've been taking -- it appears that you've

22· ·been taking notes on the notepad.· We would like to mark

23· ·that as Exhibit 5, please.

24· · · · A.· ·I've been jotting down the time that the

25· ·videographer has given.· This really just has jotting down
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·1· ·of the various time that David has spoken, so that I could

·2· ·do the math so that I know how much of the 7 hours

·3· ·remains.

·4· · · · Q.· ·Fair enough.· And is that something that can be

·5· ·shared with counsel for confirmation just so that we have

·6· ·that on the record.

·7· · · · · · · · · MS. STERN:· Okay.· I haven't -- I haven't

·8· ·looked at the document that the -- the notes that are in

·9· ·front of him that -- I can see from here with my old eyes

10· ·at the end of the day that there are notes of the time on

11· ·his pad.

12· · · · · · · · · MS. KOZLOWSKI:· Thank you for that

13· ·confirmation.· I pass the witness to the Committee.· Thank

14· ·you so much.

15· · · · · · · · · MS. STERN:· Thank you.· So to my knowledge

16· ·there was no cross-notice by the Unsecured Creditors

17· ·Committee.· You know, out of -- to just accommodate, we're

18· ·willing to -- subject to all of -- reservation of all

19· ·objections, objections to the use of the testimony, I will

20· ·allow you to ask a limited number of questions that you

21· ·said you represented to me.· You have in the range of five

22· ·questions.· To the extent that it goes beyond anything

23· ·that is limited to a fairly short inquiry, you can ask the

24· ·questions.· But we do certainly reserve the right to shut

25· ·it down.· This witness has been here for, I think,
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·1· ·something over eight hours.· And I'm sure that he's very

·2· ·tired.· So -- and it was not our expectation that there

·3· ·was going to be any further questioning.· So subject to

·4· ·that, you may proceed.

·5· · · · · · · · · MR. HENDRIX:· Understood.· And appreciate

·6· ·the accommodation.

·7· · · · · · · · · · · · · EXAMINATION

·8· ·BY MR. HENDRIX:

·9· · · · Q.· ·And, Mr. Wang, I do appreciate that you've been

10· ·here for a long time, by my count, it's, you know, over

11· ·nine hours sitting in that chair.· And I know how tiring

12· ·that can be, so I will be brief.

13· · · · · · · · · Understanding that the New York Attorney

14· ·General has not identified any charities to whom assets

15· ·would be distributed and further understanding that it is

16· ·the New York Attorney General's position that it will be

17· ·up to the Court to decide how this process ultimately

18· ·plays out, I have a few questions about what the New York

19· ·Attorney General has or has not done.

20· · · · · · · · · Has the New York Attorney General performed

21· ·any analysis regarding whether the NRA's creditors will be

22· ·paid in full if it is successful in its dissolution

23· ·action?

24· · · · · · · · · MS. STERN:· Objection, calls for -- are you

25· ·asking that question in the context of the state
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·1· ·enforcement action?

·2· · · · · · · · · MR. HENDRIX:· ·Yes.

·3· · · · · · · · · MS. STERN:· Okay.· And -- okay.· So subject

·4· ·to, you know, attorney-client privileged communications

·5· ·and attorney work product, to the extent that you can

·6· ·answer that question you may do so.

·7· · · · A.· ·I think this is a very similar question to one

·8· ·of the questions Ms. Gray asked.· And I think what makes

·9· ·the question difficult to answer is the unpredictability

10· ·of a number of variables, including the length of time the

11· ·state enforcement action might take, the legal -- legal

12· ·bills that may continue to accrue and just too many

13· ·unknown variables where it would be impossible to

14· ·speculate and predict whether or not if a court were to

15· ·make a determination of dissolution, whether or not every

16· ·single NRA creditor would be paid in full.

17· · · · · · · · · Sitting here today, testifying on behalf of

18· ·the Attorney General's Office, I simply can't make that

19· ·prediction because there are too many unknown variables at

20· ·this point with respect to the financial wherewithal of

21· ·the NRA.

22· · · · Q.· ·(BY MR. HENDRIX)· The New York Attorney General

23· ·has not performed any analysis regarding whether they'll

24· ·be paid in full, it's just too soon for them to make that

25· ·determination?
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·1· · · · · · · · · MS. STERN:· Objection, lack of foundation.

·2· · · · A.· ·I think I'm going to rest on my previous answer,

·3· ·which was -- I think it's an impossible question to answer

·4· ·at this point in time because of the unknown variables

·5· ·between now and this unknown date in the future where

·6· ·there's a potential dissolution.

·7· · · · Q.· ·(BY MR. HENDRIX)· Right.· My question, I guess,

·8· ·is more, you know, retrospective.· Has the New York

·9· ·Attorney General, as of today, performed any analysis

10· ·regarding whether the creditors will be paid in full if

11· ·the NRA is dissolved?

12· · · · · · · · · MS. STERN:· Objection, again on lack of

13· ·foundation, which presumes certain actions by the Attorney

14· ·General's Office, but go ahead.· If you want -- if you

15· ·can, answer the question.

16· · · · A.· ·It's the same question.· I think it's an

17· ·impossible analysis to make.

18· · · · Q.· ·(BY MR. HENDRIX)· Okay.· Has the New York

19· ·Attorney General performed any analysis regarding whether

20· ·the pension liabilities will be satisfied if the New York

21· ·Attorney General is successful and the NRA is ultimately

22· ·dissolved?

23· · · · · · · · · MS. STERN:· Objection.· Again, same grounds

24· ·as a lack of foundation and it calls for speculation.

25· · · · A.· ·This question also sounds a lot like a question
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·1· ·that Ms. Gray asked earlier in the course of this

·2· ·deposition.· And I think I'm going to give the same answer

·3· ·that I gave to the first question, which is that is an

·4· ·impossible analysis to make at this point in time.

·5· · · · · · · · · MS. STERN:· And again, I just want to go

·6· ·back to -- it was my understanding that you had distinct

·7· ·questions and we were going to accommodate the UCC to

·8· ·allow you to ask those distinct questions.· So to the

·9· ·extent that these questions have already been covered, I

10· ·would ask you to consider that before we -- you know,

11· ·continue to ask these questions of the witness.

12· · · · · · · · · MR. HENDRIX:· ·Right.· And I've got two more

13· ·questions, and I think they have been distinct, but we'll

14· ·just keep going forward.

15· · · · · · · · · MS. STERN:· Okay.

16· · · · Q.· ·(BY MR. HENDRIX)· Sitting here today, has the

17· ·New York Attorney General performed any analysis regarding

18· ·the go-forward impact to the NRA's trade vendors if the

19· ·NRA is ultimately dissolved?

20· · · · · · · · · MS. STERN:· Okay.· Again, objection, lack of

21· ·foundation.· It assumes certain facts that are not in the

22· ·record.

23· · · · · · · · · And if you can subject to that, go ahead and

24· ·answer the question.

25· · · · A.· ·It's the same answer.· Given the different
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·1· ·unknown variables such an analysis would be impossible to

·2· ·make at this point in time.

·3· · · · · · · · · MR. HENDRIX:· Okay.· That was my last

·4· ·question.· And I appreciate the accommodation.

·5· · · · · · · · · MS. STERN:· Very good.· So are we -- are we

·6· ·concluded?· Is that -- is that everyone that's still

·7· ·standing at this point?· We can't hear you.

·8· · · · · · · · · MS. KOZLOWSKI:· Sorry about that.· Thank

·9· ·you.· One housekeeping issue.· We obviously had a number

10· ·of objections and disputes on the record, can we agree

11· ·that we have addressed our respective positions on the

12· ·record so that a further meet and confer is not needed to

13· ·bring these before the Court?

14· · · · · · · · · MS. STERN:· No, I can't agree with that.

15· ·It's been a long day.· And I would have to take a look at

16· ·the transcript.· So if there are issues that you intend to

17· ·bring before the Court, I would expect that you would give

18· ·the Attorney General's notice before you do so.

19· · · · · · · · · MR. CICILIANO:· The Attorney General just

20· ·took the position on a meet and confer that -- telling us

21· ·that I'm going to file a motion for sanctions calling 30

22· ·minutes was sufficient notice.· Is it going to be

23· ·different for this situation, or can we meet and confer a

24· ·little bit later tonight, so we can get something on file?

25· · · · · · · · · MS. STERN:· I'm not sure who's speaking.
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·1· · · · · · · · · MR. CICILIANO:· This is Dylan Ciciliano on

·2· ·behalf of the Debtors.· I just had a conversation with

·3· ·Mr. Pronske.

·4· · · · · · · · · MS. KOZLOWSKI:· I'm sorry.· Did you not hear

·5· ·my inquiry?· Am I muted again or were you just thinking it

·6· ·over, in which case I'm totally fine?

·7· · · · · · · · · MS. STERN:· Sorry.· Can you not hear me?  I

·8· ·don't think Ms. Kozlowski can hear us.

·9· · · · · · · · · (Simultaneous speaking.)

10· · · · · · · · · MR. CICILIANO:· I can hear you.· I don't

11· ·know if she can.

12· · · · · · · · · MS. STERN:· She doesn't look like she can

13· ·hear us, so . . .

14· · · · · · · · · MS. KOZLOWSKI:· Emily, if you're talking I

15· ·can't hear you.

16· · · · · · · · · MS. STERN:· I think everyone else can hear

17· ·me.· I don't know about Svetlana because I can't tell if

18· ·she can hear because she's underneath her . . .

19· · · · · · · · · MS. EISENBERG:· Yes, I can hear -- I can

20· ·hear both Ms. Gray and Mr. Ciciliano.· And I think

21· ·Mr. Ciciliano can speak on behalf of the Debtors.· And,

22· ·Ms. Stern, that might obviate the need to rectify the

23· ·technical issue.

24· · · · · · · · · (Simultaneous speaking.)

25· · · · · · · · · MS. STERN:· Okay.· I do not see
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·1· ·Mr. Ciciliano.

·2· · · · · · · · · MR. CICILIANO:· Yeah.· My video's off.  I

·3· ·can turn my video on, if that helps.· But -- so the issue

·4· ·that we want to make sure is that we can get a meet and

·5· ·confer on quickly -- oh, sorry, I haven't turned on my web

·6· ·cam app.· I'm going to turn that back off.· We're trying

·7· ·to meet and confer quickly.· And as recognized by the

·8· ·New York Attorney General's Office in a meet and confer

·9· ·that was just sprung on us a few minutes ago, time is of

10· ·the essence, and so I'd like to know if you guys can meet

11· ·and confer tonight on this issue?· If you're saying that

12· ·this wasn't --

13· · · · · · · · · (Simultaneous speaking.)

14· · · · · · · · · MR. KATHMAN:· Hey, Dylan -- hey, Dylan, I'm

15· ·going to disagree with you because I don't think that was

16· ·necessarily a meet and confer under the -- under the

17· ·discovery agreement.· So I think it's a different scope

18· ·there.· I think that was just a conference, which is

19· ·different than a meet and confer under the discovery

20· ·agreement.

21· · · · · · · · · MR. CICILIANO:· No, no.· And Mr. Pronske

22· ·said there is no meet and confer under the discovery

23· ·agreement.· He said that's not necessary, it's just a

24· ·certificate of conference.· So good point, Jason.· Can we

25· ·do a certificate of conferencing?· We've adequately
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·1· ·addressed our concerns through your objections so we can

·2· ·move forward in relief before trial?

·3· · · · · · · · · MS. CONNELL:· Guys, I'm sorry.· This is

·4· ·Monica, I'm just -- I stepped away and I'm jumping on

·5· ·because it sounds like I might be helpful here.· I don't

·6· ·know.· So where are we?

·7· · · · · · · · · MS. STERN:· Hold on a second.· Do you

·8· ·guys -- we're still on the record, I believe that our time

·9· ·has long since expired.· And so if you want to have a

10· ·conversation about this, I would ask that we close the

11· ·record on the deposition.· The witness is still here.

12· ·He's been here for probably nine hours or more.· And we

13· ·can have your conversations -- the conversations about any

14· ·discovery issues separate and apart.· Can we -- we please

15· ·release the witness?

16· · · · · · · · · MR. CICILIANO:· The witness can go.

17· · · · · · · · · THE VIDEOGRAPHER:· Do my part, if I can,

18· ·close the video record?· If I can.

19· · · · · · · · · MR. CICILIANO:· Well, I mean, that's the

20· ·problem.· I think -- go ahead, David.

21· · · · · · · · · MS. STERN:· I don't -- I don't understand

22· ·why this needs to be on the record.

23· · · · · · · · · MR. CICILIANO:· Because -- it needs to be on

24· ·the record because clearly what happens and things happen

25· ·in cases that we then have a disagreement of what
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·1· ·occurred.· And there's no reason not to just hash it out

·2· ·in two seconds.· The question is:· Are you guys going to

·3· ·require us to do another certificate of conference?· And

·4· ·if so, can we do it tonight?· That's the question.

·5· · · · · · · · · MS. STERN:· On what?

·6· · · · · · · · · MR. CICILIANO:· On the witness's -- on the

·7· ·objections of certain -- the witness being unable to

·8· ·answer certain questions and what I --

·9· · · · · · · · · MS. CONNELL:· We're not prepared to do that

10· ·on the record right now with the witness sitting there,

11· ·Dylan.· That's not fair to him, to have him sitting there

12· ·and listening to this.· And what -- how can we have a meet

13· ·and confer?· What's your -- what are your assertions?

14· ·What are you going to say?· I mean, for God's sakes if you

15· ·want to resolve a dispute, we have to be able to have a

16· ·real conversation.· We're going to have it at 6:43?

17· · · · · · · · · MR. CICILIANO:· Yes, that is the same exact

18· ·position the New York Attorney just took 20 minutes ago on

19· ·a phone call where they called me --

20· · · · · · · · · MS. STERN:· Okay.· This is just not

21· ·appropriate to be on the record at a deposition that

22· ·doesn't even involve what other issue you guys are talking

23· ·about.

24· · · · · · · · · MR. CICILIANO:· He can be excused --

25· · · · · · · · · MS. STERN:· Out of a courtesy -- out of a
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·1· ·courtesy to the witness and to the other lawyers that are

·2· ·here, I would like to ask you to please allow us to -- and

·3· ·to the reporters to close the record since the testimony

·4· ·is finished.· And any further discussions about issues

·5· ·that you would like to raise concerning objections during

·6· ·the course of this nine-hour deposition that have not been

·7· ·yet identified to us, we can discuss counsel to counsel.

·8· · · · · · · · · MR. CICILIANO:· Yes, and I told you you can

·9· ·excuse him.· If you're saying you don't want to do it on

10· ·the record, fine.· Close it.· Call me.· Next.

11· · · · · · · · · MS. STERN:· Okay.· Thank you very much.

12· · · · · · · · · MS. CONNELL:· Thanks guys, bye.

13· · · · · · · · · MS. STERN:· I think we can close the record.

14· · · · · · · · · THE VIDEOGRAPHER:· Okay.· All right.· So

15· ·this concludes the video deposition of William Wang.· Time

16· ·is 6:44.· Going off the record.

17· · · · · · · · · (Deposition was concluded at 6:44 p.m.)
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·1· ·STATE OF TEXAS· ·)

·2· · · · · · ·I, Melisa Duncan, a Certified Shorthand Reporter

·3· ·in and for the State of Texas, do hereby certify that,

·4· ·pursuant to the agreement hereinbefore set forth, there

·5· ·came before me on the 23rd day of March, 2021, at 8:15

·6· ·CST, 9:15 EST, at the offices of New York Attorney

·7· ·General, at 28 Liberty, being reported remotely, State of

·8· ·Texas, the following named person, to wit:· William Wang,

·9· ·who was by me duly cautioned and sworn to testify the

10· ·truth, the whole truth and nothing but the truth of his

11· ·knowledge touching and concerning the matters in

12· ·controversy in this cause; and that he was thereupon

13· ·carefully examined upon his oath, and his examination

14· ·reduced to writing under my supervision; that the

15· ·deposition is a true record of the testimony given by the

16· ·witness; signature of the witness being waived pursuant to

17· ·the agreement of the parties; and the amount of time used

18· ·by each party at the deposition is as follows:

19· · · · · · · · · Svetlana M. Eisenberg - 5 hours; 44 minutes,

20· · · · · · · · · Talitha Gray Kozlowski - 1 hour; 11 minutes.

21· · · · · · · · · Nick Hendrix - 4 minutes.

22· · · · · · ·I further certify that I am neither attorney or

23· ·counsel for, nor related to or employed by, any of the

24· ·parties to the action in which this deposition is taken,

25· ·and further that I am not a relative or employee of any
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·1· ·attorney or counsel employed by the parties hereto, or

·2· ·financially interested in the action.

·3· · · · · · ·I further certify that before the completion of

·4· ·the deposition, the Deponent _______, and/or the

·5· ·Plaintiff/Defendant __________ did _____ did not X

·6· ·request to review the transcript.

·7· · · · · · ·In witness whereof, I have hereunto set my hand

·8· ·and affixed my seal this 25th day of March,

·9· ·A.D., 2021.

10

11
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13· · · · · · · · · · · · · · · ·______________________________
· · · · · · · · · · · · · · · · ·Melisa Duncan, Texas CSR 6135
14· · · · · · · · · · · · · · · ·Expiration Date:· 4/30/22
· · · · · · · · · · · · · · · · ·Firm Registration No. 459
15· · · · · · · · · · · · · · · ·Lexitas - Dallas
· · · · · · · · · · · · · · · · ·325 N. St. Paul, Suite 1900
16· · · · · · · · · · · · · · · ·Dallas, Texas 75201
· · · · · · · · · · · · · · · · ·888.893.3767
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

PEOPLE OF THE STATE OF NEW YORK, BY
LETITIA JAMES, ATTORNEY GENERAL OF Index N. 451625/2020

THE STATE OF NEW YORK, Hon. Joel M. Cohen

Plaintiff, ORDER re:

EXPERT REPORTS
v.

THE NATIONAL RIFLE ASSOCIATION OF

AMERICA, WAYNE LAPIERRE, WILSON

PHILLIPS, JOHN FRAZER, and JOSHUA

POWELL,

Defendants.

Plaintiff ("OAG"), seeks a conference to discuss the decision of The National Rifle

Association of America ("NRA") to designate two experts to sign a single initial and a single

rebuttal report with the apparent intention that both experts will testify, each from his own

"individual qualifications". According to the two experts "each have individually reached all the

opinions expressed in the Initial Report and all opinions expressed in [the] rebutted report".

The OAG argues that as currently organized, the reports are "cumulative, duplicative and

prejudicial to [the
OAG]" (OAG letter, dated October 11, 2022) ("OAG Letter"). The OAG

requests "that the NRA be directed to designate only one of the experts as a testifying
expert"

(id

at p. 2).

The NRA opposes the request. It argues that the matter is outside the scope of authority of

the Special Master. It notes that the Special Master is authorized to determine matters pertaining

to discovery and argues, correctly, that "[h]ere, the [OAG] seeks to preclude the NRA from

offering the testimony of one of its experts at trial.
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Because the matter is beyond the scope of my authority, I will not entertain the request of

the OAG. For the same reason I need not consider the
parties'

other arguments.

The OAG's request concerning the NRA expert's report is DENIED.

In footnote 1 of the OAG Letter, the OAG notes that "Mr. LaPierre's experts served a

'supplemental'
report on October 6,

2022"
which was after the deadline for service of expert

reports. The parties dispute whether the new information included in the supplemental report is

authorized under CPLR 3101(h).

In a letter dated October 17, 2022, Mr. LaPierre's counsel presents a set of facts which he

argues explains and justifies the supplementation. In a letter dated October 18, 2022, the OAG

objects, stating that the issue is not ripe for presentation to the Special Master. It states that it

intends to depose the author of the supplemental report before determining whether to apply to me

or the Court for relief.

Because the matter has not been formally presented, I need not address it at this time. Mr.

LaPierre's request to "overrule [the OAG's]
objection"

must be denied without prejudice to renew

should the OAG raise an objection.

Dated: New York, New York

October 18, 2022

So Ordered, .

Hon. 0. Peter Sherwood (ret)

2

FILED: NEW YORK COUNTY CLERK 12/20/2022 11:57 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 996 RECEIVED NYSCEF: 12/20/2022


	2022-12-20 Affirmation of Svetlana M. Eisenberg ISO NRA's Mtn for Review of Special Master's Ruling re NYAG's Privilege Log
	2022-12-20 Exh 1 to Affirmation of Svetlana M. Eisenberg
	2022-12-20 Exh 2 to Affirmation of Svetlana M. Eisenberg
	2022-12-20 Exh 4 to Affirmation of Svetlana M. Eisenberg
	2022-12-20 Exh 5 to Affirmation of Svetlana M. Eisenberg
	2022-12-20 Exh 6 to Affirmation of Svetlana M. Eisenberg
	2022-12-20 Exh 7 to Affirmation of Svetlana M. Eisenberg
	2022-12-20 Exh 8 to Affirmation of Svetlana M. Eisenberg
	2022-12-20 Exh 9 to Affirmation of Svetlana M. Eisenberg
	2022-12-20 Exh 10 to Affirmation of Svetlana M. Eisenberg
	2022-12-20 Exh 11 to Affirmation of Svetlana M. Eisenberg
	2022-12-20 Exh 12 to Affirmation of Svetlana M. Eisenberg
	2022-12-20 Exh 13 to Affirmation of Svetlana M. Eisenberg
	2022-12-20 Exh 14 to Affirmation of Svetlana M. Eisenberg

