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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

DELAWARE STATE SPORTSMEN’S
ASSOCIATION, INC; BRIDGEVILLE
RIFLE & PISTOL CLUB, LTD;
DELAWARE RIFLE AND PISTOL CLUB;
DELAWARE ASSOCIATION OF
FEDERAL FIREARMS LICENSEES;
MADONNA M. NEDZA; CECIL CURTIS
CLEMENTS; JAMES E. HOSFELT, JR;
BRUCE C. SMITH; VICKIE LYNN
PRICKETT; and FRANK M. NEDZA,

Plaintiffs.
: Civil Action No.:
V. : 1:22-cv-00951-RGA (consolidated)
DELAWARE DEPARTMENT OF : NOTICE OF APPEAL

SAFETY AND HOMELAND SECURITY;
NATHANIAL MCQUEEN JR. in his
official capacity as Cabinet Secretary,
Delaware Department of Safety and
Homeland Security; and COL. MELISSA
ZEBLEY in her official capacity as
superintendent of the Delaware State Police,

Defendants.

NOTICE OF APPEAL TO A COURT OF APPEALS
FROM AN APPEALABLE ORDER OF A DISTRICT COURT

Pursuant to 28 U.S.C. § 1292(a)(1), Plaintiffs, Delaware State Sportsmen’s Association,
Bridgeville Rifle and Pistol Club, Ltd., Delaware Rifle and Pistol Club, Delaware Association of
Federal Firearms Licensees, Madonna M. Nedza; Cecil Curtis Clements; James E. Hosfelt, Jr.;

Bruce C. Smith; Vickie Lynn Prickett; and Frank M. Nedza, appeal the Order denying Plaintiffs’
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Motion for Preliminary Injunction entered on March 27, 2023 (D.I. 59).

Respectfully submitted,

LEWIS BRISBOIS
BISGAARD & SMITH LLP

/s/ Francis G.X. Pileggi
Francis G.X. Pileggi, Esquire (#2624)
Sean M. Brennecke, Esquire (#4686)
500 Delaware Ave., Suite 700
Wilmington, DE 19801
302-985-6000

OF COUNSEL: Francis.Pileggi@LewisBrisbois.com
Alexander MacMullan, Esquire Sean.Brennecke@LewisBrisbois.com
LEWIS BRISBOIS

BISGAARD & SMITH LLP
552 E. Swedesford Road, Suite 270
Wayne, Pennsylvania 19087
Alexander.MacMullan@LewisBrisbois.com

Dated: April 6, 2023.

93063421.1



Case 1:2Tasdd5163CGA Dooumesnit 6211  Pibgre03/06/RaterHatps 1028/Q 72028D #: 2732

CERTIFICATE OF SERVICE

I, Francis G.X. Pileggi, Esquire, hereby certify that, on this date, I caused the foregoing to
be filed electronically with the Court, where it is available for viewing and downloading from the
Court’s ECF system, and that such electronic filing automatically generates a Notice of Electronic
Filing constituting service of the filed document. I further certify that I have paid all costs and fees

required to permit the Court to serve copies of this Notice of Appeal upon all parties of record.

/s/ Francis G.X. Pileggi
Francis G.X. Pileggi (No. 2624)

DATED: April 6, 2023.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

DELAWARE STATE SPORTSMEN’S
ASSOCIATION, INC; BRIDGEVILLE RIFLE
& PISTOL CLUB, LTD.; DELAWARE RIFLE
AND PISTOL CLUB; DELAWARE
ASSOCIATION OF FEDERAL FIREARMS
LICENSEES; MADONNA M. NEDZA;
CECIL CURTIS CLEMENTS; JAMES E.
HOSFELT, JR; BRUCE C. SMITH; VICKIE
LYNN PRICKETT; and FRANK M. NEDZA,
Civil Action No. 22-951-RGA
Plaintiffs, (Consolidated)

V.

DELAWARE DEPARTMENT OF SAFETY
AND HOMELAND SECURITY, et al.

Defendants.

MEMORANDUM OPINION

Francis G.X. Pileggi (argued), Sean M. Brennecke, LEWIS BRISBOIS BISGAARD & SMITH
LLP, Wilmington, DE; Alexander D. MacMullan, LEWIS BRISBOIS BISGAARD & SMITH
LLP, Wayne, PA; Bradley P. Lehman (argued), GELLERT SCALI BUSENKELL & BROWN
LLC, Wilmington, DE.

Attorneys for Plaintiffs.
David E. Ross (argued), Bradley R. Aronstam, Garrett B. Moritz (argued), S. Reiko Rogozen,
Roger S. Stronach, Holly Newell, Elizabeth M. Taylor, Thomas C. Mandracchia, ROSS
ARONSTAM & MORITZ LLP, Wilmington, DE; Kenneth L. Wan, Caneel Radinson-Blasucci,
STATE OF DELAWARE DEPARTMENT OF JUSTICE, Wilmington, DE.

Attorneys for Defendants.

March H 2023
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M@ D STATES DISTRICT JUDGE:

Before me are Plaintiffs’ motions for a preliminary injunction. (D.I. 10; Gabriel Gray et
al. v. Kathy Jennings, C.A. No. 1:22-cv-01500, D 1. 4).! The motions have been fully briefed. (D.I.
11,37, 44; Gabriel Gray et al. v. Kathy Jennings, C.A. No. 1:22-cv-01500, D.I. 5).21 heard lengthy
and helpful oral argument on February 24, 2023. (D.I. 54). For the reasons set forth below, the
motions are DENIED.
L BACKGROUND

A. Nature and Stage of the Proceedings

On June 30, 2022, the State of Delaware enacted a package of gun safety bills, two of which
are challenged here. One of them, House Bill 450 (“HB 450”), regulates assault weapons.® An Act
to Amend the Delaware Code Relating to Deadly Weapons, H.B. 450, 151st Gen. Assemb. (Del.
2022) (codified at 11 Del. C. §§ 1464-1467). The other, Senate Substitute 1 for Senate Bill 6 (“SS
1 for SB 6”), regulates large-capacity magazines (“LCMs”). An Act to Amend Title 11 of the
Delaware Code Relating to Deadly Weapons, Senate Substitute 1 for Senate Bill 6, 151st Gen.

Assemb. (Del. 2022) (codified at 11 Del. C. §§ 1441, 1468-1469A).

I Unless otherwise indicated, docket citations are to the docket in No. 22-951.
2 The evidentiary record is limited. Defendants present a robust evidentiary record, including
declarations from five expert witnesses. (D.l. 38-42). Plaintiffs do not challenge Defendants’
evidence with any testimonial evidence of their own. I note that nothing I find at this stage will
bind my decisions that come later, once the parties have had more time to develop the evidentiary
record.
3 Plaintiffs call the designation “assault weapons” a “complete misnomer” that anti-gun publicists
developed “in their crusade against lawful firearm ownership.” (DSSA Br. at 8; Gray Br. at 5-6).
Defendants argue that, to the contrary, the term “assault weapon” derives from the name of the
first assault weapon—the German “Strumgewehr,” which translates to “storm rifle”—and that the
term has long been used by the gun industry and government agencies. (D.I. 37 at 11).

As to who is right, I express no opinion. I will nevertheless refer to the semi-automatic
firearms regulated under HB 450 as “assault weapons,” as that is the term employed by the statute.

2
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On July 20, 2022, Plaintiffs in Delaware State Sportsmen’s Association, Inc. et al. v.
Delaware Department of Safety and Homeland Security et al., C.A. No. 1:22-cv-00951 (the
“DSSA Action™) filed suit challenging HB 450 under the Second, Fifth, and Fourteenth
Amendments of the U.S. Constitution, the Commerce Clause, and the Delaware Constitution.*
(D.I. 1). Plaintiffs also alleged preemption. (/d.). On September 9, 2022, Plaintiffs filed an
Amended Complaint that added claims challenging SS 1 for SB 6. (D.I. 5). On November 15,
2022, Plaintiffs moved for a preliminary injunction barring the enforcement of the statutes, on the
basis that the statutes violate their right to keep and bear arms under the Second and Fourteenth
Amendments and Article I, § 20 of the Delaware Constitution. (D.I. 10 (“DSSA Br.”)). On March
14, 2023, Plaintiffs voluntarily dismissed without prejudice the Delaware state law claims brought
pursuant to Article I, § 20. (D.I. 56).

On November 16, 2022, Plaintiffs in Gabriel Gray et al. v. Kathy Jennings, C.A. No. 1:22-
cv-01500 (the “Gray Action”) filed suit challenging HB 450 under the Second and Fourteenth
Amendments. (Gray Action, D.I. 1). On November 22, 2022, Plaintiffs moved for a preliminary
and permanent injunction barring the enforcement of the statute, on the basis that the statutes
violate their right to keep and bear arms under the Second and Fourteenth Amendments. (Gray
Action, D.I. 4 (“Gray Br.”)).

On January 12, 2023, Plaintiffs in Christopher Graham, et al. v. Kathy Jennings, C.A. No.
1:23-00033 (the “Graham Action™) filed suit challenging SS 1 for SB 6 under the Second and

Fourteenth Amendments. (Graham Action, D.I. 1).

4 There is no doubt that some of the defendants in this action are properly named. Defendants have
not raised the issue of whether this is true of all defendants. Therefore, I do not address it here.

3
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On December 20, 2022, the Gray Action was consolidated with the DSSA Action. (D.I.
24; Gray Action, D.I. 12). On March 6, 2023, the Graham Action was consolidated with the DSSA
Action as well. (D.I. 52; Graham Action, D.I. 8). Trial has been set for November 13-17, 2023.
(D.IL 25).

B. The Challenged Statutes

1. HB 450

HB 450 makes numerous “assault weapons” illegal, subject to certain exceptions. 11 Del.
C. §§ 1464-1467. The list of prohibited firearms is long. It includes (1) forty-four enumerated
semi-automatic “assault long gun[s],” including the AR-15, AK-47, and Uzi, 11 Del. C. § 1465(2),
(2) nineteen specifically identified semi-automatic “assault pistol[s],” id. § 1465(3), and (3)
“copycat weapon[s],” id. § 1465(4). “Copycat weapon[s]” include semi-automatic, centerfire rifles
that can accept a detachable magazine and which have one of five features,’ semi-automatic pistols
that can accept a detachable magazine and which have certain similar enhanced characteristics,
and certain other semi-automatic weapons. /d. § 1465(6).

HB 450 prohibits the manufacture, sale, offer to sell, purchase, receipt, transfer, possession
or transportation of these weapons, subject to certain exceptions, including for military and law-
enforcement personnel (including qualified retired law-enforcement personnel). Id. §§ 1466(a),
(b). People who possessed or purchased assault weapons before the statute became effective can
continue to possess and transport them under certain conditions, including (i) at their residence
and place of business, (ii) at a shooting range, (iii) at gun shows, and (iv) while traveling between

any permitted places. /d. § 1466(c). They can also transfer them to family members. /d.

5 The features include a folding or telescoping stock, a forward pistol grip, a flash suppressor, and
a grenade launcher or flare launcher. 11 Del. C. § 1465(6)(a). Defendants refer to these features as
“military features.” (D.I. 37 at 6).
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2. SS 1 for SB 6

SS 1 for SB 6 makes it illegal “to manufacture, sell, offer for sale, purchase, receive,
transfer, or possess a large-capacity magazine.” Id. § 1469(a). “Large-capacity magazine[s]” are
those “capable of accepting, or that can readily be converted to hold, more than 17 rounds of
ammunition.” Id. § 1468(2). The statute exempts many of the same individuals as HB 450, along
with individuals who have a valid concealed carry permit. /d. § 1469(c). Unlike HB 450, SS 1 for
SB 6 does not grandfather any magazines. It does, however, require the State to implement a buy-
back program. Id. § 1469(d).
IL LEGAL STANDARD

A preliminary injunction is “an extraordinary remedy,” and “should be granted only in
limited circumstances.” Kos Pharms., Inc. v. Andrx Corp., 369 F.3d 700, 708 (3d Cir. 2004). A
movant seeking a preliminary injunction must establish (1) “that he is likely to succeed on the
merits,” (2) “that he is likely to suffer irreparable harm in the absence of preliminary relief,” (3)
“that the balance of equities tips in his favor, and” (4) “that an injunction is in the public interest.”
Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). As the Supreme Court has noted, a
preliminary injunction is “a drastic remedy, one that should not be granted unless the movant, by
a clear showing, carries the burden of persuasion.” Mazurek v. Armstrong, 520 U.S. 968, 972
(1997) (emphasis in original) (quoting 11A CHARLES ALAN WRIGHT & ARTHUR R. MILLER,
FEDERAL PRACTICE & PROCEDURE § 2948 at 129-130 (2d ed. 1995)).

The first two factors are the “most critical” factors. Reilly v. City of Harrisburg, 858 F.3d
173, 179 (3d Cir. 2017). The Third Circuit has explained that the first factor, likelihood of success
on the merits, “requires a showing significantly better than negligible, but not necessarily more

likely than not.” Id. The second factor, irreparable harm in the absence of preliminary relief,
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requires a showing that irreparable harm is “more likely than not.” /d. If the movant meets these

9% 6

“gateway factors,” “a court then considers the remaining two factors and determines in its sound

discretion if all four factors, taken together, balance in favor of granting the requested preliminary
relief.” Id.
III. DISCUSSION

For the following reasons, I conclude that Plaintiffs have failed to meet their burden of
establishing the first two preliminary injunction factors: (1) likelihood of success on the merits,
and (2) irreparable harm in the absence of a preliminary injunction. Winter, 555 U.S. at 20. I
therefore deny Plaintiffs’ motions.®

A. Likelihood of Success on the Merits

The governing case is New York State Rifle & Pistol Association, Inc. v. Bruen, 142 S. Ct.
2111 (2022). I must first determine whether “the Second Amendment’s plain text covers an
individual’s conduct.” Id. at 2129-30. If the answer is no, then the Second Amendment does not
apply, and the regulation is constitutional. But if the answer is yes, then “the Constitution
presumptively protects that conduct,” and it is the government’s burden to “then justify its
regulation by demonstrating that it is consistent with the Nation's historical tradition of firearm

regulation.” /d. at 2130. Only after performing this second step “may a court conclude that the

8 Other district courts have reached the same conclusion when faced with post-Bruen Second
Amendment challenges to similar statutes. See, e.g., Bevis v. City of Naperville, Illinois, 2023 WL
2077392 (N.D. 1ll. Feb. 17, 2023) (denying TRO and preliminary injunction where plaintiffs
challenged legislation prohibiting sale of assault weapons and LCMs), appeal docketed, No. 23-
1353 (7th Cir. Feb. 23, 2023); Ocean State Tactical, LLC v. State of Rhode Island, 2022 WL
17721175 (D.R.I. Dec. 14, 2022) (denying preliminary injunction where plaintiffs challenged
legislation prohibiting possession of LCMs), appeal docketed, No. 23-01072 (1st Cir. Jan. 13,
2023); Oregon Firearms Fed'n, Inc. v. Brown, 2022 WL 17454829 (D. Or. Dec. 6, 2022) (denying
TRO where plaintiffs challenged legislation prohibiting sale and restricting use of LCMs), appeal
voluntarily dismissed, No. 22-36011 (9th Cir. Dec. 12, 2022).

6
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individual’s conduct falls outside the Second Amendment’s unqualified command.” Id. (cleaned
up).
1. LCMs and Assault Weapons are Protected by the Second Amendment

The Second Amendment provides: “A well regulated Militia, being necessary to the
security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” U.S.
CoNST. amend. [1. “Like most rights, the right secured by the Second Amendment is not unlimited”
and is “not a right to keep and carry any weapon whatsoever in any manner whatsoever and for
whatever purpose.” Bruen, 142 S. Ct. at 2128 (quoting District of Columbia v. Heller, 554 U.S.
570, 626 (2008)). Only if “the Second Amendment’s plain text covers an individual’s conduct,
[will] the Constitution presumptively protect[] that conduct.” Id. at 2129-30. To meet this threshold
burden, which Plaintiffs concede is theirs (e.g., D.I. 44 at 2), a plaintiff must demonstrate that the
“textual elements” of the Second Amendment’s operative clause apply to the conduct being
restricted. See 142 S. Ct. at 2134 (quoting Heller, 554 U.S. at 592).

Driving the analysis at this step are several key limitations to the scope of the Second
Amendment’s coverage. First, the Second Amendment “extends, prima facie, to all instruments
that constitute bearable arms.” Heller, 554 U.S. at 582. Thus, Plaintiffs must show that the statutes
at issue regulate weapons that fall under the Second Amendment’s definition of “bearable arms.”
Second, the Second Amendment extends only to bearable arms that are “in ‘common use’ for self-
defense today.” Bruen, 142 S. Ct. at 2143. Thus, Plaintiffs must also show that the statutes at issue
regulate such arms. Third, the Second Amendment does not create a right to keep and carry
“dangerous and unusual weapons.” Heller, 554 U.S. at 627. This limitation shares considerable
overlap with the “in common use” requirement. Whether a weapon is “in common use” depends

on whether it is “dangerous and unusual.” See id. at 627 (cleaned up) (“[A]s we have explained ...
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the sorts of weapons protected were those in common use at the time. We think that limitation is
fairly supported by the historical tradition of prohibiting the carrying of dangerous and unusual
weapons.”); Bruen, 142 S. Ct. at 2143 (“[T]he Second Amendment protects only the carrying of
weapons that are those in common use at the time, as opposed to those that are highly unusual in
society at large.” (cleaned up)).

As an initial matter, the parties dispute the scope of the “common use” limitation described
above. Plaintiffs argue that they “only have to show that the restricted arms are ... in common use
today for lawful purposes” (D.I. 44 at 2), “of which self-defense is but one of many” (id. at 3).
Defendants counter that “the Second Amendment does not protect weapons simply because they
are common.” (D.I. 37 at 32). Instead, say Defendants, Plaintiffs must show “that assault weapons
and LCMs are in ‘common use’ today for the lawful purpose of self-defense.” (Id.).

Although the Supreme Court has not spoken on this question directly, it has repeatedly
emphasized the centrality of self-defense to the Second Amendment right. Heller and McDonald
v. Chicago, 561 U.S. 742 (2010) stand for the proposition “that the Second and Fourteenth
Amendments protect an individual right to keep and bear arms for self-defense.” Bruen, 142 S. Ct.
at 2125 (emphasis added) (characterizing the holding of both cases). In Bruen, the Court held “that
the Second and Fourteenth Amendments protect an individual’s right to carry a handgun for self-
defense outside the home.” Id. at 2122 (emphasis added). The Court explained in Heller that self-
defense is the “core” of the Second Amendment right, 554 U.S. at 630, the right’s “central
component,” id. at 599 (emphasis in original), and the motivation for the Second Amendment’s
codification in a written Constitution. /d. Self-defense was no less essential in Bruen, which turned
on the Court’s conclusion that, “handguns ... are indisputably in ‘common use’ for self-defense

today.” 142 S. Ct. at 2143 (quoting Heller, 554 U.S. at 629). Notably, Bruen tethered its “common
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