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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

SOUTHERN DIVISION 

LANCE BOLAND, an individual; 
MARIO SANTELLAN, an individual; 
RENO MAY, an individual; JEROME 
SCHAMMEL, an individual; 
CALIFORNIA RIFLE & PISTOL 
ASSOCIATION, INCORPORATED, a 
California corporation, 

Plaintiffs, 

V. 

ROBERT BONTA, in his official capacity 
as Attorney General of the State of 
California; and DOES 1-10, 

Defendants. 

Case No. 8:22-cv-01421-CJC(ADSx) 

ORDER RE PLAINTIFFS' AND 
DEFENDANT'S STIPULATION AS 
TO LIST OF WITNESSES AT 
EVIDENTIARY HEARING ON 
MOTION FOR PRELIMINARY 
INJUNCTION [47] 

GOOD CAUSE APPEARING THEREFORE and in accordance with the 

22 Stipulation of Parties, IT IS HEREBY ORDERED THAT: 

23 1. Plaintiffs ' and Defendants List of Witnesses for the January 23-24, 2023 

24 Evidentiary Hearing on Plaintiffs ' Motion for Preliminary Injunction is accepted and 

25 entered into the record of the proceedings. 

26 PURSUANT TO STIPULATION, IT IS SO ORDERED. 

Date: January 30, 2023 /1 ~ /7 
21 f ~- . (- z 

Honorable Jii!ie Comiac J. Carney 
28 United States District/Court Judge 

ORDER 

8 :22-cv-01421-CJC(ADSx) 
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C.D. Michel – SBN 144258
cmichel@michellawyers.com
Joshua Robert Dale – SBN 209942 
jdale@michellawyers.com
Sean A. Brady – SBN 262007
sbrady@michellawyers.com
Alexander A. Frank – SBN 311718
afrank@michellawyers.com
Konstadinos T. Moros – SBN 306610
kmoros@michellawyers.com

MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802
Telephone: (562) 216-4444
Facsimile: (562) 216-4445

Attorneys for Plaintiffs Lance Boland, Mario
Santellan, Reno May, Jerome Schammel, and
California Rifle & Pistol Association, 
Incorporated

ROB BONTA
Attorney General of California
MARK R. BECKINGTON
Supervising Deputy Attorney General
ROBERT L.MEYERHOFF, SBN 298196
GABRIELLE D. BOUTIN, SBN 267308
S. CLINTON WOODS, SBN 246054
CHARLES J. SAROSY, SBN 302439
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 210-6053
Fax: (916) 324-8835
E-mail: Charles.Sarosy@doj.ca.gov

Attorneys for Rob Bonta, in his official capacity as
Attorney General of the State of California

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

LANCE BOLAND, an individual; 
MARIO SANTELLAN, an individual; 
RENO MAY, an individual; JEROME 
SCHAMMEL, an individual; 
CALIFORNIA RIFLE & PISTOL 
ASSOCIATION, INCORPORATED, a 
California corporation, 

    Plaintiffs, 

Case No. 8:22-cv-01421-CJC(ADSx)

PLAINTIFFS’ AND DEFENDANT’S 
STIPULATION AS TO LIST OF 
WITNESSES AT EVIDENTIARY 
HEARING ON MOTION FOR 
PRELIMINARY INJUNCTION

Case 8:22-cv-01421-CJC-ADS   Document 47   Filed 01/27/23   Page 1 of 4   Page ID #:588
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v.

ROBERT BONTA, in his official capacity 
as Attorney General of the State of 
California; and DOES 1-10,

    Defendants.

STIPULATION

WHEREAS an evidentiary hearing on Plaintiffs’ Motion for Preliminary 

Injunction was held on January 23-24, 2023 in this matter where witnesses were called 

and provided testimony, IT IS HEREBY STIPULATED by Plaintiffs Lance Boland, 

Mario Santellan, Reno May, Jerome Schammel, and California Rifle & Pistol 

Association, Incorporated, and Defendant Robert Bonta, that the following is a true and 

correct list of the witnesses called for the January 23-24, 2023 hearing: 

Witness Name: Party Calling:

1. Stephen Helsley Plaintiffs

2. Lance Boland Plaintiffs

3. Reno May Plaintiffs

4. Salom Fatohi Plaintiffs

5. Michael Beddow Plaintiffs

6. Clayton E. Cramer Plaintiffs

7. Special Agent Supervisor Salvador 
Gonzalez Defendant

8. Dr. Saul Cornell Defendant

Case 8:22-cv-01421-CJC-ADS   Document 47   Filed 01/27/23   Page 2 of 4   Page ID #:589
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Dated: January 27, 2023 MICHEL & ASSOCIATES, P.C. 

/s/Sean A. Brady
Sean A. Brady
Counsel for Plaintiffs

Dated: January 27, 2023 Respectfully submitted,

ROB BONTA
Attorney General of California
MARK R. BECKINGTON
Supervising Deputy Attorney General

/s/ Charles J. Sarosy
CHARLES J. SAROSY
Deputy Attorney General
Attorneys for Rob Bonta, in his official
capacity as Attorney
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CERTIFICATE OF SERVICE

IN THE UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

Case Name: Boland, et al. v. Bonta

Case No.: 8:22-cv-01421-CJC(ADSx)

IT IS HEREBY CERTIFIED THAT:

I, the undersigned, am a citizen of the United States and am at least eighteen

years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long Beach, 

California 90802.

I am not a party to the above-entitled action. I have caused service of:

PLAINTIFFS’ AND DEFENDANT’S STIPULATION AS TO LIST OF 
WITNESSES AT EVIDENTIARY HEARING ON MOTION FOR PRELIMINARY 

INJUNCTION

on the following party by electronically filing the foregoing with the Clerk of the

District Court using its ECF System, which electronically notifies them.

Robert L. Meyerhoff, Deputy Attorney General
robert.meyerhoff@doj.ca.gov
Gabrielle D. Boutin
Gabrielle.Boutin@doj.ca.gov
Charles J. Sarosy
charles.sarosy@doj.ca.gov
S. Clinton Woods
clint.woods@doj.ca.gov
300 South Spring Street, Suite 1702
Los Angeles, CA 90013-1230
I declare under penalty of perjury that the foregoing is true and correct.

Executed January 27, 2023. 
    
             

Christina Castron
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

SOUTHERN DIVISION 

LANCE BOLAND, an individual; 
MARIO SANTELLAN, an individual; 
RENO MAY, an individual; JEROME 
SCHAMMEL, an individual; 
CALIFORNIA RIFLE & PISTOL 
ASSOCIATION, IN CORPORA TED, a 
California corporation, 

Plaintiffs, 

V. 

ROBERT BONTA, in his official capacity 
as Attorney General of the State of 
California; and DOES 1-10, 

Defendants. 

Case No. 8:22-cv-01421-CJC(ADSx) 

ORDER RE PLAINTIFFS' AND 
DEFENDANT'S STIPULATION AS 
TO EXHIBITS ADMITTED AT 
EVIDENTIARY HEARING ON 
MOTION FOR PRELIMINARY 
INJUNCTION [48) 

GOOD CAUSE APPEARING THEREFORE and in accordance with the 

21 Stipulation of Parties, IT IS HEREBY ORDERED THAT: 

22 1. Plaintiffs' and Defendants List of Exhibits for the January 23-24, 2023 

23 Evidentiary Hearing on Plaintiffs' Motion for Preliminary Injunction is accepted and 

24 entered into the record of the proceedings. 

25 PURSUANT TO STIPULATION, IT IS SO ORDERED. 

26 Date: January 30, 2023 

27 

28 

ORDER 

arney 
dge 

8 :22-cv-01421-CJC(ADSx) 
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

LANCE BOLAND; MARIO 
SANTELLAN; RENO MAY; JEROME 
SCHAMMEL; and CALIFORNIA 
RIFLE & PISTOL ASSOCIATION, 
INCORPORATED, 

Plaintiffs, 

v.

ROBERT BONTA, in his official 
capacity as Attorney General of the 
State of California, and DOES 1–10, 

Defendants. 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.: SACV 22-01421-CJC (ADSx) 

ORDER REQUIRING EVIDENTIARY 
HEARING ON PLAINTIFFS’
MOTION FOR A PRELIMINARY 
INJUNCTION  

)

Having read and considered the papers submitted by the parties regarding the

motion for a preliminary injunction, (see Dkt. 23 [Plaintiffs’ Notice of Motion and 

Motion for Preliminary Injunction]), the Court concludes that an evidentiary hearing is

warranted, see Fed. R. Civ. P. 43(c); Stanley v. Univ. of S. Cal., 13 F.3d 1313, 1326 (9th

Case 8:22-cv-01421-CJC-ADS   Document 35   Filed 12/14/22   Page 1 of 2   Page ID #:541
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Cir. 1994).  Accordingly, it is hereby ORDERED that Plaintiffs Lance Boland, Mario 

Santellan, Reno May, Jerome Schammel, and the California Rifle & Pistol Association, 

Incorporated, and Defendant Robert Bonta, in his official capacity as the Attorney 

General for the State of California, present live percipient and expert testimony as well as 

documentary and other evidence at the hearing scheduled on January 23, 2023, at 9:00 

a.m. on the following topics:

- The nature and function of the statutorily required features for firearms at issue 

in this action;

- How each statutory requirement at issue in this action implicates the plain text 

of the Second Amendment, including but not limited to how each requirement 

implicates an individual’s ability to keep and bear arms; 

- Analogues from the historical tradition of firearm regulation in the United 

States that are relevantly similar to each requirement at issue in this action; 

- The balance of equities, including but not limited to any public safety or other 

public benefit or interest, for each statutory requirement at issue in this action; 

and

- Any other topic that the parties deem relevant.

DATED: December 14, 2022 

       __________________________________

        CORMAC J. CARNEY

       UNITED STATES DISTRICT JUDGE 
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C.D. Michel – SBN 144258
cmichel@michellawyers.com
Joshua Robert Dale – SBN 209942 
jdale@michellawyers.com
Alexander A. Frank – SBN 311718
afrank@michellawyers.com
Konstadinos T. Moros – SBN 306610
kmoros@michellawyers.com
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802
Telephone: (562) 216-4444
Facsimile: (562) 216-4445

Attorneys for Plaintiffs Lance Boland, Mario
Santellan, Reno May, Jerome Schammel, and
California Rifle & Pistol Association, 
Incorporated

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

LANCE BOLAND, an individual; 
MARIO SANTELLAN, an individual; 
RENO MAY, an individual; JEROME 
SCHAMMEL, an individual; 
CALIFORNIA RIFLE & PISTOL 
ASSOCIATION, INCORPORATED, a 
California corporation, 

    Plaintiffs, 

v. 
ROBERT BONTA, in his official capacity 
as Attorney General of the State of 
California; and DOES 1-10, 

Defendants. 

Case No. 8:22-cv-01421-CJC(ADSx)

DECLARATION OF MICHAEL 
HOLLEY, PRESIDENT AND 
MANAGING DIRECTOR OF 
HECKLER & KOCH USA, IN 
SUPPORT OF PLAINTIFFS’ 
PRELIMINARY INJUNCTION 
REPLY 

Case 8:22-cv-01421-CJC-ADS   Document 34-1   Filed 12/12/22   Page 1 of 4   Page ID #:531
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DECLARATION OF MICHAEL HOLLEY

I, Michael Holley, declare as follows:

1. I, Michael Holley, submit this declaration in support of Plaintiffs’ reply in 

support of their motion to preliminarily enjoin aspects of California’s Unsafe Handgun 

Act (the “UHA”), otherwise known as the “Roster” of handguns. I make this declaration 

of my own personal knowledge, and if call as a witness, I could and would testify 

competently to the truth of the matters set forth herein. 

2. I am a resident of the state of Georgia. 

3. I work for Heckler & Koch USA, which is a German firearms company that 

designs and produces firearms and accessories for militaries, law enforcement agencies, 

and civilians worldwide. HK USA’s firearms are sold in California. My job title is 

President and Managing Director. My responsibilities include all aspects of HK firearms 

in the USA for Military, LE, and civilian markets. 

4. Due to my role at HK USA, I am familiar with California’s UHA, and the 

requirements and procedures for getting handguns admitted to the roster.  

5. The last time that HK USA submitted a semiautomatic handgun to a 

California certified laboratory for drop-safety testing was in 2006-2007. The model was 

the P2000 variant and the process at that time took roughly two weeks to be completed.

6. HK USA’s range of semiautomatic centerfire handguns includes many 

models that are not on the Roster as of December of 2022. One of these models is the 

VP9 series, which features the ability to configure the magazine release and slide release 

ambidextrously. I would personally oversee the immediate submission of those VP9 

variants, and many others, to the laboratories for drop-safety testing if this Court 

preliminarily enjoins enforcing the other requirements for admission to the Roster

pending the ultimate resolution of this lawsuit on the merits. 

///
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I declare under penalty of perjury of the laws of the State of California and the 

United States that the foregoing is true and correct. Executed within in the United States 

on December 12, 2022.
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CERTIFICATE OF SERVICE

IN THE UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

Case Name: Boland, et al. v. Bonta

Case No.: 8:22-cv-01421-CJC(ADSx)

IT IS HEREBY CERTIFIED THAT:

I, the undersigned, am a citizen of the United States and am at least eighteen

years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long Beach, 

California 90802.

I am not a party to the above-entitled action. I have caused service of:
DECLARATION OF MICHAEL HOLLEY, PRESIDENT AND MANAGING 
DIRECTOR OF HECKLER & KOCH USA, IN SUPPORT OF PLAINTIFFS’ 

PRELIMINARY INJUNCTION REPLY
on the following party by electronically filing the foregoing with the Clerk of the

District Court using its ECF System, which electronically notifies them.

Robert L. Meyerhoff, Deputy Attorney General
robert.meyerhoff@doj.ca.gov
Gabrielle D. Boutin
Gabrielle.Boutin@doj.ca.gov
Charles J. Sarosy
charles.sarosy@doj.ca.gov
300 South Spring Street, Suite 1702
Los Angeles, CA 90013-1230
I declare under penalty of perjury that the foregoing is true and correct.

Executed December 12, 2022.
    
              

Christina Castron

Case 8:22-cv-01421-CJC-ADS   Document 34-1   Filed 12/12/22   Page 4 of 4   Page ID #:534
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

LANCE BOLAND, et al.

Plaintiff(s), 

          v.

ROBERT BONTA, et al.

Defendant(s). 

 Case No.:
 8:22−cv−01421−CJC−ADS

 SCHEDULING ORDER

      The Court, having reviewed the pleadings and the parties' submissions

pursuant to Federal Rule of Civil Procedure 26(f), now ORDERS as follows:

      [1]  All discovery, including discovery motions, shall be completed by

October 19, 2023.  Discovery motions must be filed and heard prior to this date.

      [2]  The parties shall have until December 18, 2023 to file and have heard all

other motions, including motions to join or amend the pleadings.

     [3]  A pretrial conference will be held on Monday, February 12, 2024 at 03:00
PM.

Full compliance with Local Rule 16 is required.

      [4]  The case is set for a court trial, Tuesday, February 27, 2024 at 08:30 AM.

///

  −1−  
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      [5]  The parties are referred to ADR Procedure No. 1 − Magistrate Judge.

The parties shall have until November 2, 2023 to conduct settlement proceedings.

The parties shall file with the Court a Joint Status Report no later than five (5) days

after the ADR proceeding is completed advising the Court of their settlement

efforts and status.

      IT IS FURTHER ORDERED that the Clerk of the Court shall serve copies of

this Order on counsel for the parties in this matter.

IT IS SO ORDERED.

DATED: December 8, 2022

Cormac J. Carney
United States District Judge

  cc: ADR OFFICE

  −2−  
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1

ROB BONTA
Attorney General of California
MARK R. BECKINGTON
Supervising Deputy Attorney General
ROBERT L. MEYERHOFF, SBN 298196
GABRIELLE D. BOUTIN, SBN 267308

1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone:  (916) 210-6053
Fax:  (916) 324-8835
E-mail:  Gabrielle.Boutin@doj.ca.gov

Attorneys for Rob Bonta, in his official capacity as 
Attorney General of the State of California

IN THE UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

LANCE BOLAND, ET AL.,

Plaintiffs, 

v.

ROB BONTA, IN HIS OFFICIAL 
CAPACITY AS ATTORNEY GENERAL OF 
THE STATE OF CALIFORNIA, ET AL.,

Defendants.

Case No. 8:22-cv-01421-DFM

DECLARATION OF SALVADOR 
GONZALEZ IN SUPPORT OF 
DEFENDANT’S OPPOSITION TO 
MOTION FOR PRELIMINARY 
INJUNCTION

Date: January 23, 2023
Time: 9:00 a.m.
Courtroom: 6B
Judge: Hon. Cormac J. Carney
Trial Date: None set
Action Filed: August 3, 2022

Case 8:22-cv-01421-CJC-ADS   Document 30-2   Filed 12/05/22   Page 1 of 8   Page ID #:499
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2

I, Salvador Gonzalez, declare under penalty of perjury that:

1. I am over the age of 18 years and competent to make this declaration, 

which is based on my personal knowledge.

2. I am a Special Agent Supervisor for the California Department of Justice 

(“CA DOJ”), Bureau of Firearms (“BOF”).

3. My curriculum vitae is attached hereto as Exhibit A.  It contains a true 

and correct description of my educational background, professional achievements, 

and qualifications. 

4. In May 2005, I received a Bachelor of Science degree in Criminal 

Justice, and a Bachelor of Arts degree in Ethnic Studies, from the California State 

University, Sacramento. 

5. I have worked as a Special Agent Supervisor with CA DOJ for 

approximately three years.  I started working at CA DOJ approximately eight years 

ago and approximately seven of my eight years have been at BOF.  I am assigned to 

the Division of Law Enforcement, BOF.  BOF serves the people of California 

through education, regulation, and enforcement actions regarding the manufacture, 

sale, ownership, safety training, and transfer of firearms.  

6. My current job responsibilities at CA DOJ BOF involve the recovery,

investigation, and identification of firearms.  In addition, over the past eight years, I 

have handled semiautomatic handguns that are compliant with California law, 

including, specifically, handguns that contain a chamber load indicator and a a 

magazine disconnect mechanism. Over the course of my career, I have become 

proficient in the use and disassembly of various firearms, including the various 

structural components of firearms, and how they work together.

7. For approximately the past two and a half years, I have overseen CA 

DOJ’s Roster of Certified Handguns (the “Roster”) approved for manufacture or 

sale in California, which involves determining whether handguns submitted by 

manufacturers contain the safety features required under California law.  Through 
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this process, I have become familiar with the components of numerous handguns 

currently and previously on the Roster.

8. Based on my experience with firearms, education, formal trainings, and 

work at CA DOJ, I am knowledgeable about the requirements of California’s 

Unsafe Handgun Act, Penal Code §§ 31900–32110 (“UHA”), among other laws. I

am also able to inspect and determine whether a semiautomatic handgun complies 

with the UHA’s requirements.  

9. I am aware that, for a new semiautomatic pistol model to be approved to 

CA DOJ’s Roster of UHA-compliant handguns that may be sold or made in 

California, it must undergo laboratory testing and, among other things, include a 

chamber load indicator, a magazine disconnect mechanism, and microstamping 

capability.  Penal Code § 32010, subd. (d).  

10. A chamber load indicator’s intended function is to alert the handgun user 

as to whether the handgun is loaded with a cartridge in the firing chamber.  A 

device qualifies as a chamber load indicator under the UHA if it is readily visible 

and contains explanatory text and/or graphics, and is designed and intended to 

indicate to a user from the pistol itself whether there is a cartridge in the firing 

chamber.  See Penal Code § 16380.  

11. Chamber load indicators are an important firearm feature that increases 

safety.  By quickly and clearly informing a firearm user whether a handgun is 

loaded, chamber load indicators help prevent accidental discharges that can result in 

serious injury and death.  Accidental discharges may occur in a variety of contexts, 

for example, when a user cleans their firearm or when an unfamiliar user handles a 

firearm.  

12. A magazine disconnect mechanism prevents the handgun from 

discharging while a detachable magazine is removed from the handgun.  A 

mechanism qualifies as a magazine disconnect under the UHA if it prevents a 

semiautomatic pistol that has a detachable magazine from operating to strike the 
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primer of ammunition in the firing chamber when a detachable magazine is not 

inserted. See Penal Code§ 16900. Generally, a magazine disconnect mechanism is 

a component of the frame that looks like a small lever, which functions to impede 

the operation of the firearm. 

13. The purpose of a magazine disconnect mechanism is to prevent 

accidental discharges, and the resulting risk of serious injury and death, that can 

occur when a handgun is still loaded despite the magazine having been removed by 

the user. Such accidental discharges can happen in a variety of contexts, such as 

when a user is cleaning their handgun or when a child accesses and handles a 

handgun. Magazine disconnect mechanisms are designed to increase the safety of 

both the firearm user and people in the user's vicinity. 

14. The absence of a chamber load indicator or a magazine disconnect 

mechanism in a semiautomatic pistol increases the risk of accidental discharge and 

injury to Californians from use of these handguns. 

15. I am also aware that for a new semiautomatic pistol model to be 

approved to CA DOJ's Roster ofUHA-compliant handguns that may be sold or 

made in California, in addition to containing a chamber load indicator, a magazine 

disconnect mechanism and microstamping capability, the handgun must pass 

"firing" and "drop safety" tests. Penal Code § 31910, subd. (b )(2) & (3). This 

testing must take place at a DOJ-approved lab testing facility. The firing test 

ensures that handguns do not malfunction upon firing. The drop safety test ensures 

that safety features prevent the handgun from discharging when dropped. 

I declare under penalty of perjury under the laws of the State of California that 

the foregoing is true and correct and that this declaration was executed on 

November >t. ~, 2022, in Sacramento, California. 

~~ 
4 
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Curriculum Vitae

Special Agent Supervisor Salvador Gonzalez 
California Department of Justice

Bureau of Firearms

EDUCATION:

05/2005, Bachelor of Science Degree, Criminal Justice, California State University Sacramento. 
05/2005, Bachelor of Arts Degree, Ethnic Studies, California State University Sacramento.  

EMPLOYMENT:

08/2006 to 09/2014, Investigator, California (CA) Department of Motor Vehicles (DMV). I
conducted criminal and administrative investigations including consumer, & licensee fraud. I
provided expertise in auto theft, counterfeit documents, identity theft & performed undercover 
investigations. I provided technical expertise to allied agencies.

09/2014 to 07/2018, Special Agent, California Department of Justice (DOJ), Bureau of Firearms
(BOF).  I conducted investigations on Armed & Prohibited Persons that resulted in the seizure of 
weapons & the prevention of illegal firearms trafficking. I conducted firearms dealer 
investigations in regards to firearm law compliance or illegal firearm transactions. I provided 
firearm training & expertise to allied agencies. I enforced regulations regarding the manufacture, 
sale, ownership & transfer of firearms and various violations occurring at California gun shows.  

07/2018 to 8/2019, Special Agent, California Department of Justice (DOJ), Bureau of Gambling 
Control (BGC). I conducted investigations regarding gambling crimes in the state of California. I
conducted investigations in California cardrooms and casinos involving money laundering, drugs, 
illegal bookmaking, and other illegal gambling activities.  

8/2019 to present, Special Agent Supervisor, California Department of Justice (DOJ), Bureau of 
Firearms (BOF). In my career I have attended at least 10 gun shows and have become familiar 
with current laws pertaining to the sales of firearms in the State of California.   The California 
Department of Justice, Bureau of Firearms, maintains the State Assault Weapon Registry.  If a 
person with registered assault weapons or other firearms becomes prohibited from possessing 
firearms I have been assigned to recover the firearms. Special Agents within the CA DOJ BOF 
are frequently assigned to give assault weapons training to other law enforcement agencies and to 
help assist in identifying such firearms.     

TRAINING:

On 08/7/2006, I completed an excess of 640 hours of Peace Officer Standards and Training (POST) 
at a recognized Basic Specialized Investigator Academy at the Golden West College in Huntington 
Beach, CA.
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On 09/25/2014, I attended an assault weapons familiarization training class for law enforcement 
and I received four (4) hours of formal training on firearms / assault weapons.  I have also received 
formal and informal training from other experienced BOF agents regarding firearms violations. 

On 02/25/2016, I attended a firearms investigation and identification training class for law 
enforcement and I received ten (10) hours of formal training on firearms / assault weapons. 

On 08/31/2016, I attended the California Department of Justice Advanced Training Center 
Submachine Gun Operator Course and I received twenty-four (24) hours of formal training on the 
proper use and deployment of a submachine gun. 

On 11/29/2018, I attended the Glock Armorer’s Course and I received eight (8) hours of formal 
training on how to safely use and maintain your weapon. 

On 09/20/2019, I completed a 40 hour California Peace Officer Standards and Training (POST) 
approved Firearms Instructor/Range Master School. This class was offered by the American River 
College/Los Rios Community College District.

On 10/22/2019, I attended the Alcohol Tobacco and Firearms Crime Gun Seminar and I received 
four (4) hours of training on the successful use of the National Integrated Ballistic Information 
Network (NIBN). 

On 12/18/2019, I attended the National Center for Biomedical Research and Training Academy of 
Counter-terrorist Education Course for Law Enforcement Active Shooter Emergency Response 
Performance Level and I received twenty-four (24) hours of training on the successful use of active 
shooter emergency response. 

On 12/19/2019, I attended the National Center for Biomedical Research and Training Academy of 
Counter-terrorist Education Course for Law Enforcement Active Shooter Emergency Response
Performance Level Train–the-Trainer and I received eight (8) hours of training in order to train
officers on active shooter emergency response.

On 08/19/2020, I attended the California Department of Justice Advanced Training Center Less 
Lethal Munitions User’s Course and I received four (4) hours of formal training on the proper use 
and deployment of a less lethal munition. 

On 08/19/2020, I attended the California Department of Justice Advanced Training Center 
Distraction Device User’s Course and I received four (4) hours of formal training on the proper 
use and deployment of a distraction device.

On 6/16/2021, I attended the Alcohol Tobacco and Firearms Privately Made Firearms Training
and I received eight (8) hours of training on the identification of a privately made firearm (PMF).

On 11/2/2021, I attended the Law Enforcement & Military Colt M16 / AR-15 Rifle Armorer’s 
Course and I received twenty-four (24) hours of formal training on how to safely use and maintain 
your weapon. This class was offered by Colt. 
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During the course of my career I have become semi-proficient in the use and disassembly of 
various revolvers, semi-automatic pistols, submachine guns, shotguns, and various rifles.  I have 
made or assisted in the arrest of at least 100 persons for violations involving illegal weapons 
possession.  In the course of my employment I have participated in an excess of 30 search warrants 
which involved the illegal possession of firearms. 
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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES – GENERAL 

Case No. SACV 22-01421-CJC (ADSx) Date:  November 18, 2022 

Title: LANCE BOLAND ET AL. V. ROBERT BONTA 

PRESENT: 

HONORABLE CORMAC J. CARNEY, UNITED STATES DISTRICT JUDGE

     Elsa Vargas for Rolls Royce Paschal           N/A 
 Deputy Clerk      Court Reporter 

ATTORNEYS PRESENT FOR PLAINTIFF:     ATTORNEYS PRESENT FOR DEFENDANT: 

None Present      None Present 

PROCEEDINGS: (IN CHAMBERS) ORDER GRANTING IN PART 
STIPULATION TO EXTEND TIME RE: PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION AND CONTINUING HEARING DATE

 The Court, having considered the Stipulation to Extend Time Re: Plaintiffs’ 
Motion for Preliminary Injunction, (Dkt. 27), hereby GRANTS the Parties’ request to 
continue the deadline for Defendant to respond to the Motion to December 5, 2022, and 
to continue the deadline for Plaintiffs to file their reply in support of the Motion to 
December 12, 2022. 

 The Court further ORDERS that the hearing on the Motion be continued to 
January 23, 2023, at 9:00 a.m. 

jso

MINUTES FORM 11 
CIVIL-GEN         Initials of Deputy Clerk EVA/RRP
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C.D. Michel – SBN 144258
cmichel@michellawyers.com
Joshua Robert Dale – SBN 209942 
jdale@michellawyers.com
Alexander A. Frank – SBN 311718
afrank@michellawyers.com
Konstadinos T. Moros – SBN 306610
kmoros@michellawyers.com
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802
Telephone: (562) 216-4444
Facsimile: (562) 216-4445

Attorneys for Plaintiffs Lance Boland, Mario
Santellan, Reno May, Jerome Schammel, and
California Rifle & Pistol Association, 
Incorporated

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION 

LANCE BOLAND, an individual; 
MARIO SANTELLAN, an individual; 
RENO MAY, an individual; JEROME 
SCHAMMEL, an individual; and 
CALIFORNIA RIFLE & PISTOL 
ASSOCIATION, INCORPORATED, a 
California corporation,  

Plaintiffs, 

v. 

ROBERT BONTA, in his official 
capacity as Attorney General of the State 
of California; and DOES 1-10, 

Defendants. 

CASE NO.: 8:22-cv-01421-CJC(ADSx)

DECLARATION OF JEROME 
SCHAMMEL IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION

Hearing Date: December 19, 2022  
Hearing Time: 1:30 p.m.  
Courtroom: 6B   
Judge: Honorable Cormac J. Carney

1. I, Jerome Schammel, am a plaintiff in the above-entitled action. I make this 

declaration of my own personal knowledge and, if called as a witness, I could and would 

testify competently to the truth of the matters set forth herein.

2. I am a current resident of Orange County, California. 

3. I am a law-abiding adult who is not prohibited from owning firearms under 
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the laws of the United States of America or the State of California. I have never been 

found by any law enforcement agency, any court, or any other government agency to be 

irresponsible, unsafe, or negligent with firearms in any manner. 

4. I would purchase Off-Roster firearms such as a fifth generation Glock 19 

and a Sig Sauer P320 X Compact at a firearms retailer if I were able to. I would attempt 

to purchase those firearms at a retailer, but I am aware that it would not be lawful for a 

dealer to sell an Off-Roster firearm to me. I would use these pistols for self-defense and 

for recreational target shooting. 

5. I am aware that California law does not prohibit acquiring Off-Roster 

handguns in private party transactions. I do not want to purchase an Off-Roster handgun 

in a private party transaction because of the egregious price markups, the logistical 

difficulty of coordinating with sellers, the limited availability of the Off-Roster firearms I 

am interested in, and the fact that I would prefer to buy these handguns in new condition. 

I declare under penalty of perjury of the laws of the State of California and the 

United States that the foregoing is true and correct. Executed within in the United States 

on November 1 , 2022.
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C.D. Michel – SBN 144258 
cmichel@michellawyers.com
Joshua Robert Dale – SBN 209942 
jdale@michellawyers.com
Alexander A. Frank – SBN 311718
afrank@michellawyers.com
Konstadinos T. Moros – SBN 306610
kmoros@michellawyers.com 
MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802
Telephone: (562) 216-4444 
Facsimile: (562) 216-4445 

Attorneys for Plaintiffs Lance Boland, Mario
Santellan, Reno May, Jerome Schammel, and
California Rifle & Pistol Association, 
Incorporated

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION 

LANCE BOLAND, an individual; 
MARIO SANTELLAN, an individual; 
RENO MAY, an individual; JEROME 
SCHAMMEL, an individual; and
CALIFORNIA RIFLE & PISTOL 
ASSOCIATION, INCORPORATED, a 
California corporation,  

Plaintiffs, 

v. 

ROBERT BONTA, in his official 
capacity as Attorney General of the State 
of California; and DOES 1-10, 

Defendants. 

CASE NO.: 8:22-cv-01421-CJC(ADSx)

DECLARATION OF LANCE 
BOLAND IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION

Hearing Date: December 19, 2022  
Hearing Time: 1:30 p.m.  
Courtroom: 6B   
Judge: Honorable Cormac J. Carney

1. I, Lance Boland, am a plaintiff in the above-entitled action. I make this 

declaration of my own personal knowledge and, if called as a witness, I could and would 

testify competently to the truth of the matters set forth herein.

2. I am a current resident of Orange County, California. 

3. I am a law-abiding adult who is not prohibited from owning firearms under 

the laws of the United States of America or the State of California. I have never been 
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found by any law enforcement agency, any court, or any other government agency to be 

irresponsible, unsafe, or negligent with firearms in any manner. 

4. I operate a firearms training business. Individuals of all experience levels, 

but very often people with no previous firearms experience, come to my training school 

to learn how to safely handle and shoot handguns. Most of these people do so because 

they want to imminently acquire a firearm for self-defense and want to familiarize 

themselves beforehand.

5. Because essentially all on-Roster semiautomatic firearms are designed to 

favor right-handed shooters, left-handed shooters are at a disadvantage when they come 

to my training school, and are further disadvantaged when they go to lawfully purchase a 

handgun at a dealer and learn that the options are limited. There are many handguns

featuring critical firearm controls that can be ergonomically optimized for left-handed 

shooters that I would like to obtain for training purposes and that I would recommend to 

my students, but the Roster impedes that from happening because these handguns are 

Off-Roster. 

6. In my experience as a shooter and a trainer, being able to quickly activate 

the safety on a semi-automatic pistol to make it able to fire is vital in a self-defense 

scenario. I train my students that when a perpetrator is within 21 feet of them, if they are 

not drawing and firing their firearm, the perpetrator can close that gap and disarm them

very quickly. A left-handed shooter is highly disadvantaged in a situation where they are 

forced to use a handgun that has an external safety that is designed for and intended to be 

used by a right-handed shooter. A left-handed shooter in that situation would need to 

transfer the firearm to their right hand to be able to manipulate the safety in the way it 

was designed to be used. That slows down the shooter and wastes precious time in a

defensive encounter. If that isn’t possible, then the position of the safety switch requires a

left-handed shooter to spend additional time reaching to the off-side of their pistol 

because the switch on a right-handed pistol is on the outside of the left-handed shooter’s 

hand and not readily visible—or requires the left-handed shooter to twist the pistol to be 
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able to see where the safety switch is as they are attempting to activate it—this can also

cost vital time that can result in a perpetrator closing the gap and disarming the shooter.

In either scenario, the left-handed operator is disadvantaged because they can’t operate 

the handgun as it was designed to be operated and that slows down the operator when 

time is of the essence in a potentially life or death scenario. 

7. In my experience as a trainer, being able to quickly eject an empty magazine 

and reload a new magazine can also be vital in a self-defense scenario.  Foremost, it is 

vital to enabling the shooter to take advantage of the benefit of a semi-automatic firearm: 

quick loading and reloading to be able to continue to fight off a perpetrator.  Further, 

when semi-automatic pistols malfunction, the procedure for clearing them often includes 

ejecting and reinserting the magazine or inserting a new magazine. A left-handed shooter 

is highly disadvantaged in a situation where they must use a handgun that has a magazine 

release that is designed for and intended to be used by a right-handed shooter. A left-

handed shooter in that situation would need to transfer the firearm to their right hand to 

be able to manipulate the magazine release in the way it was designed to be used. That 

slows down the shooter and wastes precious time in a defensive encounter. When the 

magazine release button is on the off-side of the shooter’s strong hand, that makes it more 

difficult to ascertain where the release button is and press it if they can’t switch their grip 

hand. Like with safety switches, if the magazine release is not in view of the shooter 

because it is on the outside of the pistol for a left-handed shooter, it may require the 

shooter to drop his or her aim and twist the pistol to be able to view the grip and ascertain 

where the button is.  In a self-defense situation, this can cause the shooter to lose time to 

defend him or herself and cause the shooter to lose sight of the perpetrator. Both 

situations can make the shooter’s ability to defend themselves much more difficult, and 

can turn a defensible situation into one that turns deadly for the victim.   

8. In my experience as a shooter and trainer, the ability to quickly acuate the 

slide-release mechanism on a semiautomatic pistol is also critical for quickly operating 

the gun and clearing malfunctions. Virtually all semiautomatic firearms lock back the 
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action of the firearm in the open position once the magazine has been fully depleted of 

ammo. The shooter will then eject the empty magazine, insert a fresh magazine, and then 

need to depress the slide release to load a round of ammunition into the chamber of the 

gun for firing. This can be done very quickly for a right-handed shooter because the 

ergonomics are such that the left hand is perfectly positioned to depress the slide release 

after completing insertion of the new magazine, or the shooter’s right-hand thumb can 

activate it quite easily as well. But its much harder for a lefthanded shooter to execute 

this manipulation, which delays re-gripping and re-aiming the pistol, when using a 

handgun that has right-handed controls. Without a doubt, a left-handed shooter is highly 

disadvantaged in a situation where they must use a handgun that has a slide release that is 

designed for and intended to be used by a right-handed shooter. A left-handed shooter in 

that situation would need to transfer the firearm to their right hand to be able to 

manipulate the slide release in the way the gun is designed to be used, or use their support 

hand in an unusual way. Having to do either slows down the shooter and wastes precious 

time in defensive encounter.

9. There are models of Off-Roster firearms that I would like to obtain in the 

primary retail market for my own self-defense purposes and for training purposes at my 

school, without having to incur the exorbitant price markups that are normal in the 

secondary market – if those firearms are even available in the secondary market. Without 

question, my left-handed students are disadvantaged by the limited selection of options 

the Roster imposes. 

I declare under penalty of perjury of the laws of the State of California and the 

United States that the foregoing is true and correct. Executed within in the United States 

on November 15, 2022.

       _____________________________ 
       Lance Boland

Declarant
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Attorneys for Plaintiffs Lance Boland, Mario
Santellan, Reno May, Jerome Schammel, and
California Rifle & Pistol Association, 
Incorporated

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION 

LANCE BOLAND, an individual; 
MARIO SANTELLAN, an individual; 
RENO MAY, an individual; JEROME 
SCHAMMEL, an individual; and 
CALIFORNIA RIFLE & PISTOL 
ASSOCIATION, INCORPORATED, a 
California corporation, 
  

Plaintiffs, 

v. 

ROBERT BONTA, in his official capacity 
as Attorney General of the State of 
California; and DOES 1-10, 

Defendants. 

CASE NO.: 8:22-cv-01421-CJC(ADSx)

DECLARATION OF MARIO 
SANTELLAN IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION

Hearing Date: December 19, 2022  
Hearing Time: 1:30 p.m.  
Courtroom: 6B   
Judge: Honorable Cormac J. Carney

1. I, Mario Santellan, am a plaintiff in the above-entitled action. I make this 

declaration of my own personal knowledge and, if called as a witness, I could and would 

testify competently to the truth of the matters set forth herein.

2. I am a current resident of Orange County, California. 

3. I am a law-abiding adult who is not prohibited from owning firearms under 
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the laws of the United States of America or the State of California. I have never been 

found by any law enforcement agency, any court, or any other government agency to be 

irresponsible, unsafe, or negligent with firearms in any manner. 

4. I would purchase Off-Roster firearms such as a fifth generation Glock 19 

and a Sig Sauer P365 at a firearms retailer if I were able to. I would attempt to purchase 

those firearms at a retailer, but I am aware that it would not be lawful for a dealer to sell 

an Off-Roster firearm to me. I would use these pistols for recreational target shooting and 

lawful concealed carry.

5. I am aware that California law does not prohibit acquiring Off-Roster 

handguns in private party transactions. I do not want to purchase an Off-Roster handgun 

in a private party transaction because of the egregious price markups, the logistical 

difficulty of coordinating with sellers, the limited availability of the Off-Roster firearms I 

am interested in, and the fact that I would prefer to buy these handguns in new condition. 

I declare under penalty of perjury of the laws of the State of California and the 

United States that the foregoing is true and correct. Executed within in the United States 

on November 1 , 2022. 
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Attorneys for Plaintiffs Lance Boland, Mario
Santellan, Reno May, Jerome Schammel, and
California Rifle & Pistol Association, 
Incorporated

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

LANCE BOLAND, an individual; 
MARIO SANTELLAN, an individual; 
RENO MAY, an individual; JEROME 
SCHAMMEL, an individual; and
CALIFORNIA RIFLE & PISTOL 
ASSOCIATION, INCORPORATED, a 
California corporation,  

Plaintiffs, 

v. 

ROBERT BONTA, in his official 
capacity as Attorney General of the 
State of California; and DOES 1-10, 

Defendants. 

CASE NO.: 8:22-cv-01421-CJC (ADSx)

DECLARATION OF RENO MAY IN 
SUPPORT OF PLAINTIFFS’ MOTION 
FOR PRELIMINARY INJUNCTION

1. I, Reno May, am a plaintiff in the above-entitled action. I make this 

declaration of my own personal knowledge and, if called as a witness, I could and would 

testify competently to the truth of the matters set forth herein.

2. I am a current resident of Sonoma County, California. 

3. I am a law-abiding adult who is not prohibited from owning firearms under 

the laws of the United States of America or the State of California. I have never been 

Case 8:22-cv-01421-CJC-ADS   Document 23-5   Filed 11/15/22   Page 1 of 2   Page ID #:164

ER-0788

Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-6, Page 33 of 255



2
DECLARATION OF RENO MAY ISO MTN. FOR PRELIMINARY INJ.  

8:22-cv-001421-CJC

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

found by any law enforcement agency, any court, or any other government agency to be 

irresponsible, unsafe, or negligent with firearms in any manner. 

4. I would purchase Off-Roster firearms such as a fifth generation Glock 19 

and a Sig Sauer P365, Ruger LCP Max, Smith & Wesson Shield Plus, and Staccato P, at 

a firearms retailer if I were able to. I would attempt to purchase those firearms at a 

retailer, but I am aware that it would not be lawful for a dealer to sell an Off-Roster 

firearm to me. I would use these pistols for self-defense and other activities such as 

recreational target shooting, competitive target shooting, and lawful concealed carry. 

5. I am aware that California law does not prohibit acquiring Off-Roster 

handguns in private party transactions. I have acquired Off-Roster firearms in the past 

and paid significant price markups. I do not want to purchase any more Off-Roster 

handguns in private party transactions because of the egregious price markups, the 

logistical difficulty of coordinating with sellers, the limited availability of the Off-Roster 

firearms I am interested in, and the fact that I would prefer to buy these handguns in new 

condition.  

I declare under penalty of perjury of the laws of the State of California and the 

United States that the foregoing is true and correct. Executed within in the United States 

on November 15, 2022.

Reno May
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Attorneys for Plaintiffs Lance Boland, Mario
Santellan, Reno May, Jerome Schammel, and
California Rifle & Pistol Association, 
Incorporated

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION 

LANCE BOLAND, an individual; 
MARIO SANTELLAN, an individual; 
RENO MAY, an individual; JEROME 
SCHAMMEL, an individual; and 
CALIFORNIA RIFLE & PISTOL 
ASSOCIATION, INCORPORATED, a 
California corporation, 

Plaintiffs, 

v. 

ROBERT BONTA, in his official 
capacity as Attorney General of the State 
of California; and DOES 1-10, 

Defendants. 

CASE NO.: 8:22-cv-01421-CJC(ADSx)

DECLARATION OF RICHARD 
MINNICH OF CALIFORNIA RIFLE 
& PISTOL ASSOCIATION, 
INCORPORATED IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION

Hearing Date: December 19, 2022  
Hearing Time: 1:30 p.m.  
Courtroom: 6B   
Judge: Honorable Cormac J. Carney

1. I, Richard Minnich, am the Treasurer of the California Rifle & Pistol 

Association, Incorporated (“CRPA”), a plaintiff in the above-entitled action. I make this 

declaration of my own personal knowledge and, if called as a witness, I could and would 

testify competently to the truth of the matters set forth herein.

2. CRPA is a non-profit membership organization classified under Section
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501(c)(4) of the Internal Revenue Code and incorporated under the laws of California, 

with headquarters in Fullerton, California.  

3. Founded in 1875, CRPA seeks to defend the Second Amendment and

advance laws that protect the rights of individual citizens. CRPA works to preserve the 

constitutional and statutory rights of gun ownership, including the right to self-defense, 

the right to hunt, and the right to keep and bear arms. CRPA is also dedicated to 

promoting the shooting sports, providing education, training, and organized competition 

for adult and junior shooters. CRPA’s members include law enforcement officers, 

prosecutors, professionals, firearm experts, and members of the public. 

4. I have been a member of CRPA for 25 years.  I have served as Treasurer for 

7 years.  I have been a member of the Board of Directors of CRPA for 9 years.  In my 

long and varied leadership role with CRPA, I have had the opportunity to speak with or 

correspond with hundreds of other CRPA Directors, officers, and members regarding 

what aspects of firearms they enjoy and how they utilize their firearms, including those 

who utilize or see their firearm as primarily a self-defense tool.

5. Based on these years of interactions, I am aware that CRPA’s membership 

includes individuals who do not currently own an Off-Roster handgun and who want to 

purchase one or more models of off-roster firearms for the purpose of self-defense and 

other lawful purposes such as concealed carry, target practice, and competitive 

marksmanship. 

6. CRPA’s membership includes individuals who would seek to purchase Off-

Roster firearms because they are left-handed, like myself, and want an off-roster pistol 

that can be configured for a left-handed operator. They would immediately purchase any 

one of many popular Off-Roster semiautomatic handguns, at regular market prices if 

given the opportunity, and use those pistols for self-defense and other lawful purposes. 

7. I have personally spoken to several members of CRPA who are left-handed

and face the same issues I do when operating a handgun.  They have described to me how 

frustrating and difficult it can be to operate a semi-automatic pistol when the safety 
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switch, magazine release button, and slide-release are in standard right-hand optimized 

configuration. They have expressed to me that they would like to purchase newer models 

of pistols that have ambidextrous or left-handed safety switch, slide release, and 

magazine release features. They have also expressed to me that they would feel safer and 

more confident firing their firearm, particularly in a tense, self defense scenario, if their 

firearm had these features on the side of the pistol opposite their firing hand, where it is 

easier to see them and easier to access them.

8. I own pistols and have personally fired them many times. And as a left-

handed shooter, I am acutely aware of the ergonomic challenges that left-handed shooters 

face when operating handguns designed and configured for right-handed shooters. When 

normally operating a safety switch on a pistol, my experience is that a right-handed 

shooter will use the thumb of their firing hand to toggle the safety switch which will 

naturally be placed just above their thumb when gripping a handgun. This allows the 

shooter to switch the firearm from the safe to fire position, overlay their support-hand on

top of the firing hand that is controlling the trigger, and steady the firearm to ensure 

target accuracy and maintain control under fire when the slide of the pistol cycles and 

recoils backward toward the shooter. In my experience as a left-handed shooter, with the 

safety safety switch normally on the side of the handgun opposite my firing hand thumb, 

I need to loosen my firing hand from a position steadying the grip of the pistol, and move 

my thumb around the rear of the pistol to activate the safety switch. This scenario is 

awkward and uncomfortable to do one-handed. Alternatively, I can remove my support 

hand from the handgun, and then use my support hand thumb to activate the safety 

switch. Either of these scenarios require a left-handed shooter to lose target acquisition, 

may result in unintentionally pointing the firearm somewhere other than at the target, and 

cost additional time that should not have to be wasted in a self-defense scenario.

9. As left-handed shooters do, I encounter a similar ergonomic problem when 

trying to activate the magazine release button on a handgun designed and configured for a 

right-handed shooter. Normally, a right-handed shooter will use their firing hand thumb 
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to depress the magazine release button (unless they have unusually small hands and can’t 

reach it) while their support hand retrieves and inserts a new magazine. Alternatively, a 

right-handed shooter can break their support hand grip, use their support hand thumb to

depress the magazine release button, and then retrieve a new magazine. When I shoot a 

pistol that has a magazine release setup for a right-handed shooter, I will remove my 

finger from the trigger guard, rotate my grip rearward, and try to actuate the magazine 

release button with my index finger. This allows me to keep the firearm pointed at the 

target with my left shooting hand, catch the ejecting magazine with my support hand, 

stow it, then retrieve a fresh magazine, insert the fresh magazine, and re-aim the pistol. 

But if the magazine release button is stiff and cannot be actuated with my firing hand 

index finger, then I will break both of my grips so I can transfer the firearm to my right 

support hand, use my right-hand thumb to acuate the magazine release as a right-handed 

shooter would, then transfer the pistol back to my left firing hand. This takes time, and 

under pressure, is a lot of fine motor movement to execute without error. It also enhances 

the risk of “flagging” someone, i.e., pointing the firearm in an unsafe direction. 

10. And, as left-handed shooters do, I also encounter a similar ergonomic 

problem when trying to activate the slide release on a handgun designed and configured 

for a right-handed shooter. When using a handgun with the slide release configured for a 

right-handed shooter, I have to remove my firing hand index finger from the trigger 

guard, and then awkwardly try to push down the slide release with enough force to

release the slide. Alternatively, I can move my right support hand underneath the pistol 

and try to actuate the slide release with my support hand index finger, or I can move my 

right support hand over the top of the pistol and try to actuate it with my right thumb. I 

could also transfer the gun to my right hand and use my right thumb, which would then 

require transferring the loaded gun back to my right hand. These are all far more complex 

motor movements than a right-handed shooter needs to do to acuate the slide release. A 

right-handed shooter can simply activate the slide release with their right-hand thumb if 

they can reach it, or with their support hand thumb, which will be readily positioned to do 
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so upon insertion of a fresh magazine. 

I declare under penalty of perjury of the laws of the State of California and the 

United States that the foregoing is true and correct. Executed within in the United States 

on November 1 , 2022. 
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and California Rifle & Pistol Association, Incorporated 

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

LANCE BOLAND, an individual; 
MARIO SANTELLAN, an individual; 
RENO MAY, an individual; JEROME 
SCHAMMEL, an individual; and 
CALIFORNIA RIFLE & PISTOL 
ASSOCIATION, INCORPORATED, a 
California corporation;

Plaintiffs, 

v. 

ROBERT BONTA, in his official capacity 
as Attorney General of the State of 
California; and DOES 1-10, 

Defendants. 

CASE NO.: 8:22-cv-01421-CJC(ADSx)

AMENDED COMPLAINT FOR 
DECLARATORY AND INJUNCTIVE 
RELIEF

42 U.S.C. §§ 1983 & 1988

Plaintiffs Lance Boland, Mario Santellan, Reno May, Jerome Schammel, and 

California Rifle & Pistol Association, Incorporated, through their counsel, bring this 

action against Defendant Attorney General Robert Bonta, in his official capacity, and 

make the following allegations. 
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INTRODUCTION

1. Despite the plain text of the Second Amendment to the United States 

Constitution that prohibits infringement of the people’s right to keep and bear arms, 

California has the some of the most onerous firearms restrictions of any state in the 

union. One of these restrictions is the product of California’s Unsafe Handgun Act 

(“UHA”) statutes, California Penal Code sections 31900 through 32110. 

2. The UHA requires that handguns be drop-tested to determine whether they are 

safe from accidental discharges and be equipped with certain “safety” features to be sold

in California. Any handgun that does not undergo these tests and lacks these features is 

“unsafe,” and cannot be sold.   

3. However, because there are no handguns available for sale in the entire nation 

that have the three core “safety” features that the UHA requires, the only handguns 

available for sale in California are those that were “grandfathered” in over time that lack 

the purportedly necessary safety features. And as manufacturers redesign handgun 

models to improve their safety and efficacy, every year the UHA list of approved 

handguns gets smaller as manufacturers refuse to continue to sell the older grandfathered 

models. 

4. No handgun released to the broader US market since May of 2013 is available 

for retail sale to a California resident in the primary market for handguns. The UHA thus 

severely limits Californians’ access to America’s most popular category of 

constitutionally protected firearms: handguns. 

5. But the UHA is also not truly about ensuring handguns are safe for all. It has 

exceptions for sworn members of several government agencies and law enforcement 

departments.1 CAL. PENAL CODE § 32000 (Deering 2022). They can buy purportedly 

 

1 See “State Exemptions for Authorized Peace Officers,” 
<https://oag.ca.gov/firearms/exemptpo> (as of July 27, 2022). 
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“unsafe” handguns available to residents of all other states even though those handguns 

have not undergone any DOJ safety testing required under the UHA.

6. Plaintiffs challenge the UHA because the UHA prohibits Californians from 

acquiring the most popular and newest versions of handguns that are owned by 

Americans in every other state, by the millions, for self defense. This is a direct 

infringement of Californians’ right to keep and bear firearms because handguns,

particularly semiautomatic handguns, are “the most popular weapon chosen by 

Americans for self-defense in the home.” District of Columbia v. Heller, 554 U.S. 570, 

629 (2008). Americans lawfully possess them by the millions, and the nation has recently

experienced a breathtaking demand for them (due to the pandemic and social unrest) that 

lacks historical parallel.

7. Indeed, Americans today are exercising their Second Amendment right to keep 

and bear handguns in record numbers that demonstrate the immutability of the

fundamental human right to self defense, the ubiquity of the handgun as the quintessential 

self defense weapon, and the unsettling and increasingly commonplace failure and even 

unwillingness of the authorities to suppress civil unrest, respond to active threats, and 

maintain order. 

8. But while the general market for handguns throughout the Nation is quite large 

and has thousands of distinct offerings from hundreds of manufacturers, the opposite is 

true in California due to the UHA. Because of the UHA, California has essentially frozen 

the number of options for handguns that ordinary residents may purchase at roughly 800.2  

9. And because the UHA recognizes different color finishes of otherwise identical 

models of firearms as distinct models, the true number of genuinely distinct models 

available for purchase in California is much lower. CAL. PENAL CODE § 32020 (Deering 

2022). 

 

2 As of July 19, 2022. This figure is subject to decrease and likely will decrease as it has 
over the past nine years.

Case 8:22-cv-01421-CJC-ADS   Document 17   Filed 09/23/22   Page 3 of 22   Page ID #:81

ER-0815

Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-6, Page 60 of 255



4 
AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

8:22-cv-01421-CJC(ADSx)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

10. California’s UHA also makes it very easy for approved models to lose their 

approved status, which happens frequently.

11. Effectively, not a single genuinely new-to-market firearm introduced to the 

broader national civilian market for semi-automatic handguns later than May 17, 2013, is 

available for sale to the general public, in new condition, in the retail market because of 

the UHA. Far from ensuring that handguns sold in California are “safe,” all the UHA 

accomplishes is ensuring that older and increasingly less desirable handgun models 

proliferate ad infinitum, while newer, more reliable, more ergonomic, more affordable,

and more desirable choices remain out of reach. 

12. California’s UHA thus denies Californians access to thousands of variants of

handguns—the “quintessential” self defense weapon—in clear violation of the Second 

Amendment. Without a doubt, because the UHA arbitrarily prohibits thousands of 

variants of arms that are “in common use . . . for lawful purposes like self-defense,” the 

prohibition “cannot stand.”  Heller, 554 U.S. at 624, 636. 

13. Plainly and simply, California’s requirement that handguns, semiautomatics 

especially, be equipped with specific technological features that no manufacturer offers is 

an unconstitutional infringement of Plaintiffs’ Second Amendment rights. 

14. Desiring to acquire, possess, use, and/or transfer these UHA banned, yet

constitutionally protected, semiautomatic handguns for lawful purposes including self

defense, Plaintiffs respectfully request that this Court: (1) declare that California Penal 

Code sections 31900 through 32110, and any of them, infringe upon Plaintiffs’ 

constitutional rights; and (2) permanently enjoin Defendants from enforcing these statutes

to the extent they prevent law-abiding Californians, like Plaintiffs, from acquiring, 

possessing, or using constitutionally protected arms for self defense. 
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CALIFORNIA’S “UNSAFE HANDGUN ACT” IN DETAIL

15. In some key respects, the market for handguns in the United States is no 

different than the market for any other type of durable consumer good. New and old 

manufacturers are constantly innovating, refining, receiving consumer feedback, and

introducing new and updated products that feature new materials and manufacturing 

processes into a competitive marketplace for civilian, military, and law enforcement 

customers. 

16. However, ordinary Californians essentially have no real ability to choose from 

any of the newer handgun models available in the California primary retail market. 

Indeed, no semiautomatic pistol brought to market since May 17, 2013, is available to the

general public in California because of the UHA.   

17. In 1999, the Legislature enacted the UHA to purportedly establish safety 

standards for all handguns manufactured, imported, or otherwise sold in the state. 

18. Under the UHA, a handgun cannot lawfully be sold in the primary market to 

ordinary civilians if it meets the definition of an “unsafe” handgun. CAL. PENAL CODE §§ 

32000 & 31910 (Deering 2022). A handgun is “unsafe” if it lacks certain features. This 

prohibition does not apply to law enforcement, nor to an ever-expanding list of other 

quasi-law enforcement type government agency personnel such as the Department of 

Motor Vehicles, harbor or port districts, and the investigation division of the Department 

of Consumer Affairs. Id. § 32000(b)(6).  

19. All handguns that are eligible for sale under the UHA in California are added to 

an official list known as the roster of handguns certified for sale (the “Roster”).3 Id. § 

32015. But placement of a handgun on the Roster is a UHA safe-harbor and not an 

element used to determine whether a handgun is an “unsafe handgun” under the UHA. Id.

§ 31910.

 

3 See “Handguns Certified for Sale,” <https://oag.ca.gov/firearms/certified-
handguns/search> (as of July 27, 2022). 
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20. The California Department of Justice maintains the Roster “listing all of the 

pistols, revolvers, and other firearms capable of being concealed upon the person that 

have been tested by a certified testing laboratory, have been determined not to be unsafe 

handguns, and may be sold in this state pursuant to this part.” Id. § 32015.

21. Admission to the Roster is not permanent. It is valid for only one year and must 

be renewed prior to expiration via notice and payment of a $200 fee. See CAL. CODE

REGS. tit. 11, §§ 4070(a)-(b) & 4072(b) (2022). 

22. Over time, the legislature has amended the UHA statutes that mandate what 

features a handgun must have to be “safe” for different categories of handguns, 

(semiautomatic pistols, revolvers, and rimfire semiautomatics) and has typically 

“grandfathered” those handguns that are on the Roster but would otherwise meet the 

definition of an “unsafe” firearm under the new requirements. That is, as long as these 

older firearms were already on the Roster before the new Roster-eligibility rules take 

effect, they can stay on the Roster and be sold in unlimited quantity in California despite 

no longer satisfying the operative definition of “safe.”

23. The UHA imposes the most burdensome technological requirements on

centerfire semiautomatic pistols, but also imposes requirements on rimfire semiautomatic 

pistols and revolvers that suppress the availability of newer, more popular models of 

those categories of handguns too.4 The UHA thus imposes slightly different requirements 

on all three categories of handguns, but regardless, suppresses the primary market 

availability of modern handgun models popular throughout the nation. 

24. As of 2007, for a new-to-market semiautomatic centerfire handgun to avoid the 

“unsafe” classification and therefore be eligible for primary market sale, the handgun 

 

4 “Centerfire” is an ammunition cartridge which features a centrally placed 
primer/ignition system, in contrast to a “rimfire” ignition system. Virtually all popular 
modern semiautomatic handguns are chambered in centerfire calibers such as 9mm, .45 
ACP, .380 ACP, and 40 S&W. The most popular and common rimfire cartridge is the .22 
LR. 
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needed to have both a chamber load indicator (“CLI”) and a magazine disconnect

mechanism (“MDM”), in addition to passing a drop safety test and passing a firing 

reliability test. CAL. PENAL CODE §§ 31910(b)(5), 31900, & 31905 (Deering 2022). A

CLI is visual/tactile indicator on the exterior of the handgun that will indicate that the 

firearm has a cartridge in the chamber (i.e., ready to be discharged upon pull of the 

trigger). An MDM prevents a semi-automatic handgun from firing the cartridge in the 

chamber unless the magazine is fully inserted into the firearm. 

25. A revolver is considered “unsafe” if “it does not have a safety device that, either 

automatically in the case of a double-action firing mechanism, or by manual operation in 

the case of a single-action firing mechanism, causes the hammer to retract to a point 

where the firing pin does not rest upon the primer of the cartridge,” and it fails to meet 

firing and drop safety requirements. Id. § 31910.

26. As of 2006, a rimfire semiautomatic pistol is considered “unsafe” and therefore 

not eligible for admission to the Roster if it is equipped with a detachable magazine and 

lacks a magazine safety disconnect mechanism. Id.

27. Semiautomatic handguns that were on the Roster prior to 2007, despite not 

having a CLI or MDM, were allowed to remain on the Roster and continue to be sold to 

the general civilian public in the primary market, as long as they comply with the 

formalities of Roster admission.

28. As of May 17, 2013, semiautomatic handguns must be equipped with the 

technology to stamp a microscopic identification mark on the shell casing of an expended 

round of ammunition in two locations to be eligible for the Roster. But semiautomatic 

handguns that were on the Roster between January 1, 2007, and May 17, 20135, that have 

 

5 California Penal Code section 31910(b)(7)(a) originally provided for Jan. 1, 2010 as the 
deadline for pistols to comply with this requirement. However, it did so contingent on the 
California Department of Justice certifying that the “technology used to create the imprint 
is available to more than one manufacturer unencumbered by any patent restrictions. Id.
The DOJ did not make that certification (BOF No.:2013-BOF-03) until May 17, 2013. 
See “Information Bulletin: Certification of Microstamping pursuant to Penal Code section 
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CLI and MDM, but lack two-location microstamping capability are allowed to remain on 

the Roster (“grandfathered”) and may continue to be sold. As are semiautomatic 

handguns on the Roster prior to 2007, which lack either a CLI or MDM. 

29. To summarize, from May 17, 2013, and until the present, in order to avoid the 

“unsafe” classification and therefore be eligible for the Roster, a semiautomatic handgun 

must have three features: CLI, a MDM, and two-location microstamping. Without those 

three features, the UHA would deem any firearm proposed for inclusion on the list 

“unsafe” and therefore ineligible for the Roster. 

30. As such, as of July of 2022, the Roster has roughly 800 total listings. It has

nearly 500 semiautomatic handguns, but the real number of distinct offerings is far fewer 

because cosmetic differences between otherwise identical handgun models are treated as 

distinct models. Id., § 32020. Regardless, none of the currently rostered semiautomatic 

handguns would meet today’s operative definition of a safe handgun because not a single 

one of them has all three features: CLI, MDM, and microstamping.  

31. To clarify: there is not a single handgun currently on the Roster available for 

sale to the general public in the primary market in California, that has all three features 

(CLI, MDM, and microstamping) the UHA requires; every single semiautomatic handgun 

on the Roster is a “grandfathered” handgun.  

32. Some of the semiautomatic handguns on the Roster have a CLI and an MDM, 

but these models are rare. The reasons why are that these features are simply not 

desirable, they increase manufacturing costs, increase the mechanical complication and 

potential for failure to function, increase research and design costs, and are bizarre 

departures from the normal suite of features that comprise the modern semiautomatic 

handgun. These features are essentially adulterations that no one other than the California 

 

31910, subdivision (b)(7)(A),” (May 17, 2013)
<https://oag.ca.gov/sites/all/files/agweb/pdfs/firearms/infobuls/2013-BOF-03.pdf> (as of
July 20, 2022). 
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legislature deems necessary or desirable on a pistol. 

33. Nor does a CLI make any firearm intrinsically safer.  The responsibility of 

ensuring that a firearm is safe and is not discharged negligently cannot truly be enhanced 

mechanically; gun safety is the responsibility of the firearm handler.   

34. Nor does an MDM enhance safety. Indeed, not only does an MDM not make a 

firearm safer, but it can directly compromise the usability of a firearm in a life-or-death 

situation. Firearm magazines are very often the weak link in the functionality chain; they 

are delicate and slight defects (such as dirt, grime, rust, bent feed lips or weakened 

springs) can and often do cause malfunctions. It is not desirable to possess a firearm that 

can only fire with the magazine inserted because that makes it impossible to use the 

firearm if the magazine is causing the firearm to malfunction and needs to be ejected to

cycle the firearm’s action, or is ejected from the firearm by accident is and not 

recoverable.

35. Thus, although microstamping is the most abjectly misguided of the three 

“safety” features, the CLI and the MDM are nearly as ill-conceived. That is why these 

features are absent on virtually all firearms in the broader national and global 

marketplace, but for those handful of semiautomatic firearms that a handful of 

manufacturers modified in order to comply with the UHA so they could sell to the 

California market. 

36. Handguns that are not on the Roster are generally known as “Off-Roster” 

handguns. While Off-Roster handguns are not legal to sell and acquire in the retail

market for nearly all Californians, anyone can lawfully purchase Off-Roster handguns in 

secondary market “private party” transfer transactions. This is possible because there are 

various avenues for exempt classes of persons—primarily law enforcement (CAL. PENAL

CODE § 32000(b)(4)) or people moving into California (CAL. PENAL CODE § 27560)—to 

acquire or import an Off-Roster handgun into California, and then lawfully sell it via 

private party transaction at a licensed dealer. Id. §§ 28050 & 32110(a) (Deering 2022).  
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HISTORY OF MICROSTAMPING AND RECENT DEVELOPMENTS

37. The reason why California’s microstamping requirement began on May 17, 

2013, is because that is the day the DOJ issued the certification stating that the 

microstamping technology was available and not encumbered by patent restrictions, as

required under the version of California Penal Code section 31910(b)(7)(a) then 

operative. 

38. However, despite issuing that certification, the California Department of Justice 

later admitted in litigation that the certification is not a representation that the technology 

is truly available. See, e.g., NSSF v. Nat'l Shooting Sports Found., Inc. v. State of Cal., 5

Cal. 5th 428, 432 (2018) (Section 31910(b)(7)(a) was not void under a statutorily 

imposed doctrine of impossibility notwithstanding plaintiffs presented evidence that no 

manufacturer could provide microstamping on their handguns). And indeed, it is not 

commercially available.  

39. In September of 2020, Governor Newsom signed Assembly Bill 2847 into law,

which changed the micro-stamping requirement effective July 1, 2022.   

40. Assembly Bill 2847 amended the UHA’s two-location microstamping 

requirement to require an imprint in only one location on the cartridge. As such, 

admission onto the Roster now requires, inter alia, the ability to imprint in one location 

rather than two locations. However, this makes no difference because microstamping of 

any kind—whether in two or one locations—is not commercially available. No 

manufacturer offers microstamping of any type on any handgun. 

41. AB 2847 also imposes an additional amendment to the UHA: for every 

semiautomatic handgun that satisfies the new one location microstamping requirement (in

addition to having CLI and MDM) and is therefore added to the Roster, the State must

remove three (3) grandfathered semiautomatic handguns from the Roster, in reverse order 

of addition. However, this has not yet occurred because microstamping technology does 

not actually exist in any commercially available application on a handgun.

42. The UHA’s microstamping requirement is the most problematic of the three 
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core requirements because microstamping is simply not commercially available or 

adaptable. But moreover, microstamping is pointless.

43. Microstamping is not actually a safety measure. The theoretical benefit it 

proposes is to aid law enforcement in investigating crime. The theoretical function of 

microstamping is to imprint the serial number of the firearm onto an expended cartridge 

casing, which would be recoverable at a crime scene, assuming the criminal did not 

attempt to retrieve the expended brass before fleeing. That information on the cartridge 

would then theoretically permit authorities to determine who the last registered transferee 

of the firearm is. However, this is only useful if one assumes that criminals discharging 

firearms at crime scenes are using firearms they have lawfully acquired and are thus 

traceable to them—which is obviously not the case. There is a surfeit of stolen firearms in

the black market, and it is this surfeit of stolen firearms that are overwhelmingly used for 

criminal purposes.6 Furthermore, any criminal using a theoretical firearm equipped with

microstamping technology could file off, remove, or otherwise disable the stamping 

mechanism of the handgun’s action.

JURISDICTION AND VENUE

44. The Court has original jurisdiction of this civil action under 28 U.S.C. section 

1331, because the action arises under the Constitution and laws of the United States, thus 

raising federal questions. The Court also has jurisdiction under 28 U.S.C. section 

1343(a)(3) and 42 U.S.C. section 1983 since this action seeks to redress the deprivation, 

under color of the laws, statutes, ordinances, regulations, customs and usages of the State 

of California and political subdivisions thereof, of rights, privileges or immunities 

secured by the United States Constitution and by Acts of Congress. 

45. Plaintiffs’ claims for declaratory and injunctive relief are authorized by 28 

 

6 See Mariel Alper and Lauren Glaze, “U.S. DOJ Special Report, Source and Use of 
Firearms Involved in Crimes: Survey of Prison Inmates, 2016,” (January 2019) at Table 5 
<https://bjs.ojp.gov/content/pub/pdf/suficspi16.pdf> (as of July 27, 2022). 
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U.S.C. sections 2201 and 2202, respectively, and their claim for attorneys’ fees is 

authorized by 42 U.S.C. section 1988.

46. Venue in this judicial district is proper under 28 U.S.C. section 1391(b)(2), 

because a substantial part of the events or omissions giving rise to Plaintiffs’ claims 

occurred in this district. Further, all but one of the Plaintiffs reside in the Central 

District’s Southern Division.  

PARTIES

[Plaintiffs] 

47. Plaintiff Lance Boland is a resident of Orange County, California, and a law-

abiding citizen of the United States. Plaintiff is a certified firearms trainer in Orange 

County and has as much if not more experience and training in the safe handling of 

handguns than various exempted persons identified in California Penal Code section 

32000(b)(6).  Plaintiff Boland owns Off-Roster firearms that he lawfully acquired in the 

secondary market but seeks to purchase additional Off-Roster models. However, he has 

not been able to purchase those models because he has not been able to locate any for 

sale within reasonable geographic distance of his residence. Plaintiff Boland would 

attempt to buy one in the retail market but for the fact that the attempt to do so would be 

futile because it is unlawful for a dealer to sell an Off-Roster handgun to him because he 

is not eligible for any of the exemptions. If he could legally do so, he would attempt to 

purchase from a retail dealer Off-Roster semi-automatic firearms such as a Gen5 (“fifth 

generation”) Glock 19 and to keep it in his home for self defense and use for other lawful 

purposes such as recreational target shooting and firearms training.

48. Plaintiff Mario Santellan is a resident of Orange County, California, and a law-

abiding citizen of the United States. Plaintiff Santellan does not currently own a semi-

automatic firearm that is unavailable for purchase in California due to the UHA. Plaintiff 

Santellan would attempt to buy one in the retail market but for the fact that the attempt to 

do so would be futile because it is unlawful for a dealer to sell an Off-Roster handgun to 

him because he is not eligible for any of the exemptions. If he could legally do so, he 
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would attempt to purchase at a retail dealer “Off-Roster” semi-automatic firearms such as 

a Gen5 Glock 17 and Sig Sauer P365 and to keep those firearms in his home for self

defense and use for other lawful purposes such as recreational target shooting. 

49. Plaintiff Reno May is a resident of Sonoma County, California, and a law-

abiding citizen of the United States. Plaintiff May has purchased Off-Roster pistols in the 

secondary market at significant markups and wishes to purchase more Off-Roster models.

Plaintiff May would attempt to buy one in the retail market but for the fact that the 

attempt to do so would be futile because it is unlawful for a dealer to sell an Off-Roster 

handgun to him because he is not eligible for any of the exemptions. If he could legally 

do so, he would attempt to purchase at a retail dealer “Off-Roster” semi-automatic 

firearms such as a Gen 5 Glock 19, Sig Sauer P365, Ruger LCP Max, Smith & Wesson 

Shield Plus, and Staccato P, and to keep those firearms in his home for self defense and 

use for other lawful purposes such as recreational target shooting. 

50. Plaintiff Jerome Schammel is a resident of Orange County, California, and a 

law-abiding citizen of the United States. Plaintiff Schammel does not currently own a 

semi-automatic firearm that is unavailable for purchase in California due to the UHA. 

Plaintiff Schammel would attempt to buy one in the retail market but for the fact that the 

attempt to do so would be futile because it is unlawful for a dealer to sell an Off-Roster 

handgun to him because he is not eligible for any of the exemptions. If he could legally 

do so, he would attempt to purchase at a retail dealer “Off-Roster” semi-automatic 

firearms such as a Glock 17 Gen5 and Sig Sauer P320 XCompact and to keep those 

firearms in his home for self defense and use for other lawful purposes such as 

recreational target shooting. 

51. Each of the individual Plaintiffs identified above seeks to keep, acquire, and/or 

possess semiautomatic handguns currently banned due to the UHA for lawful purposes, 

including in-home self defense, as is their right under the Second Amendment to the 

United States Constitution. Each of them is eligible under the laws of the United States 

and of the State of California to receive and possess firearms.
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52. Plaintiff California Rifle & Pistol Association, Incorporated (“CRPA”), is a 

nonprofit membership and donor-support organization qualified as tax-exempt under 26 

U.S.C. section 501(c)(4) with its headquarters in the City of Fullerton, Orange County,

California. Founded in 1875, CRPA seeks to defend the civil rights of all law-abiding 

individuals, including the fundamental right to acquire and possess commonly owned 

firearms. 

53. CRPA regularly provides guidance to California gun owners regarding their 

legal rights and responsibilities. In addition, CRPA is dedicated to promoting the 

shooting sports and providing education, training, and organized competition for adult 

and junior shooters. CRPA members include law enforcement officers, prosecutors, 

professionals, firearm experts, and the public.

54. In this suit, CRPA represents the interests of the tens of thousands of its 

members who reside in the state of California, including in Orange County, and who are 

too numerous to conveniently bring this action individually. Specifically, CRPA 

represents the interests of those who are affected by California’s UHA restrictions that 

prevent purchase of many popular semiautomatic handguns. But for California’s UHA

restrictions, CRPA members would seek to acquire, keep, possess and/or transfer such

unavailable semiautomatic handguns for in-home self defense and other lawful purposes.

[Defendants] 

55. Defendant Robert Bonta is the Attorney General of California. He is the chief 

law enforcement officer of California. Defendant Bonta is charged by Article V, Section 

13 of the California Constitution with the duty to see that the laws of California are 

uniformly and adequately enforced. Defendant Bonta also has direct supervision over 

every district attorney and sheriff in all matters pertaining to the duties of their respective 

officers. Defendant Bonta’s duties also include informing the public, local prosecutors, 

and law enforcement regarding the meaning of the laws of California, including 

restrictions on firearms prohibited for sale under the UHA. He is sued in his official 

capacity.
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56. The true names or capacities—whether individual, corporate, associate, or 

otherwise—of the Defendants named herein as Does 1 through 10, are presently 

unknown to Plaintiffs, and are therefore sued by these fictitious names. Plaintiffs pray for 

leave to amend this Complaint to show the true names or capacities of these Defendants 

if and when they have been determined.

57. Defendants Bonta and Does 1-10 are responsible for formulating, executing, 

and administering California’s restrictions on UHA-banned semi-automatic firearms, and

they are in fact presently enforcing them. 

58. Defendants enforce California restrictions on UHA banned semi-automatics

against Plaintiffs and other California citizens under color of state law within the 

meaning of 42 U.S.C. section 1983.

GENERAL ALLEGATIONS

[Right to Keep and Bear Arms]

59. In 2008, the United States Supreme Court held that the Second Amendment 

protects an individual right, that is not dependent on service in a militia or other

associative entity, to own an operable handgun in the home for self defense. District of 

Columbia v. Heller, 554 U.S. 570 (2008). The Heller court described the right to self

defense as the “central component” of the Second Amendment right. Id. at 628. 

60. Two years later, the Supreme Court deemed this right fundamental, and

incorporated against the state governments under the Fourteenth Amendment. McDonald 

v. City of Chicago, 561 U.S. 742 (2010).

61. The Heller court also held that the Second Amendment protects the right to 

keep and bear arms “typically possessed by law-abiding citizens for lawful purposes,”

and found that the handgun is the “quintessential self-defense” weapon. 554 U.S. at 624-

25. 

62. Most critically, the Heller court established a “text, history, and tradition” 

framework for analyzing scope of the Second Amendment questions. The court then 

assessed historical evidence to determine the prevailing understanding of the Second 
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Amendment at the time of its ratification in 1791, and thereafter. Based on that 

assessment, the Court concluded that the District of Columbia statute which prohibited 

possession of the most commonplace type of firearm in the nation (the handgun) lacked a

revolutionary era analog, did not comport with the historical understanding of the scope 

of the right, and therefore violated the core Second Amendment right. 

63. The Heller court also held that “a prohibition of an entire class of ‘arms’ that is 

overwhelmingly chosen by American society” is per se unconstitutional, especially when 

that prohibition extends “to the home, where the need for defense of self, family, and 

property is most acute.” 554 U.S. at 628. 

64. In June of 2022, the Supreme Court reiterated the validity of the historical 

understanding approach for analyzing scope of the Second Amendment questions and 

recognized that the Second Amendment protects the right to armed self defense in public 

just as much as in the home. N.Y. State Rifle & Pistol Association v. Bruen, 597 U.S. at 

__, 142 S. Ct. 2111 (2022) (“Bruen”). 

65. The Bruen court reiterated that courts may not apply a “means-ends” “interest-

balancing” test akin to “intermediate scrutiny” in scope of the Second Amendment cases. 

Instead, courts must inspect the historical records of the ratification era and then apply 

analogical analysis to determine whether the modern-day restriction infringes the Second 

Amendment right. See id. at 2129-30.  

66. The Bruen court clarified in crystal-clear language how proper Second 

Amendment analysis shall be applied: “We reiterate that the standard for applying the 

Second Amendment is as follows: When the Second Amendment’s plain text covers an 

individual’s conduct, the Constitution presumptively protects that conduct. The 

government must then justify its regulation by demonstrating that it is consistent with the 

Nation’s historical tradition of firearm regulation. Only then may a court conclude that 

the individual’s conduct falls outside the Second Amendment’s ‘unqualified command’.” 

See id. at 2126. 

67. The Bruen court further stated the “test that we set forth in Heller and apply 
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today requires courts to assess whether modern firearms regulations are consistent with 

the Second Amendment’s text and historical understanding.” Id. at 2131. 

68. The Bruen court also acknowledged that “while the historical analogies here 

and in Heller are relatively simple to draw, other cases implicating unprecedented 

societal concerns or dramatic technological changes may require a more nuanced 

approach.” Id. at 2132. 

69. The Bruen court declined to “provide an exhaustive survey of the features that 

render regulations relevantly similar under the Second Amendment,” but noted that 

Heller and McDonald “point toward at least two metrics: how and why the regulations 

burden a law-abiding citizen’s right to armed self defense.” Id. at 2132-33.

70. And critically, the “the government must affirmatively prove that its firearms 

regulation is part of the historical tradition that delimits outer bounds of the right to keep 

and bear arms.” Id. at 2127 (emphasis added).

71. Here, Plaintiffs present a question very close to the question posed to the

Supreme Court in Heller: what is the scope of the government’s ability to regulate the 

possession of handguns—the “quintessential” choice—for self defense? More 

specifically, does the Second Amendment allow the state to significantly restrict the 

specific models of the “quintessential self-defense” weapon available to eligible citizens

(i.e., the handgun)?  

72. The short answer is “no.” The UHA prohibits California’s general public from

acquiring a significant number of popular and common models of handguns that 

Americans own nationwide for the purpose of lawful self defense. There is no legitimate

and genuine historical analogue for the UHA. The UHA therefore unconstitutionally 

infringes Plaintiffs’ Second Amendment right to keep and bear arms.

73. Moreover, because the handguns that have been allowed to remain on the 

Roster despite not having the full suite of features required to make them “safe” continue 

to be sold in unlimited numbers, and because a number of government employees who 

work for an ever-expanding list of government agencies may purchase so-called “unsafe” 
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handguns, the UHA fails to materially achieve any purported public safety objective.  

74. Because there is not a single commercially available firearm in the United 

States, or even globally, that has microstamping technology as of the filing of this 

complaint, California’s hypothesis that the UHA would foment a technological revolution 

in firearm microstamping technology and widespread adoption of the technology has 

proven incorrect. 

75. The only measurable result of California’s experiment is the artificial 

constriction of the marketplace for the quintessential Second Amendment protected 

firearm, which leaves California’s handgun marketplace in a time warp that in some 

respects, already resembles Cuba’s automobile market. 

DECLARATORY JUDGMENT ALLEGATIONS

76. There is an actual and present controversy between the parties. Plaintiffs 

contend that California Penal Code sections 31910 through 32110, and each of them and 

their individual subsections, infringe on Plaintiffs’ right to keep and bear arms under the 

Second and Fourteenth Amendments to the United States Constitution, by generally 

prohibiting commonly possessed models of handguns that it deems “unsafe.” Plaintiffs 

desire a judicial declaration that the California Penal Code sections 31910 through 32110,

or any of them, or any of their individual subsections, violates Plaintiffs’ constitutional 

rights. 

INJUNCTIVE RELIEF ALLEGATIONS

77. Plaintiffs are presently and continuously injured by Defendants’ enforcement of 

California Penal Code sections 31910 through 32110, and each of them, insofar as those

provisions violate Plaintiffs’ rights under the Second Amendment without sufficient 

justification.   

78. If not enjoined by this Court, Defendants will continue to enforce California 

Penal Code sections 31910 through 32110 in derogation of Plaintiffs’ constitutional 

rights. Plaintiffs have no plain, speedy, and adequate remedy at law. Damages are 

indeterminate or unascertainable and, in any event, would not fully redress any harm 
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suffered by Plaintiffs because they are unable to engage in constitutionally protected 

activity due to California’s ongoing enforcement of California Penal Code sections 31910

through 32110.

FIRST CLAIM FOR RELIEF
Right to Keep and Bear Arms

(U.S. CONST., amends. II and XIV)
42 U.S.C. § 1983

79. Paragraphs 1 through 78 are realleged and incorporated by reference.

80. California’s UHA generally prohibits Californians, including Plaintiffs, from 

acquiring handguns in the primary market that are “typically possessed by law-abiding 

citizens for lawful purposes” nationwide and thus protected under the Second 

Amendment. Specifically, there are a vast number of handguns offered for sale today on 

the broader national market that do not have an LCI, MDM, or any microstamping 

capability, that Plaintiffs would seek to acquire in the primary market if they could. 

81. The UHA’s restriction on the sale of handguns that are commonly possessed 

throughout the United States by law-abiding individuals, like Plaintiffs, for lawful 

purposes infringes on the right of the People of California, including Plaintiffs, to keep 

and bear protected arms as guaranteed by the Second Amendment of the United States 

Constitution, and as made applicable to California by the Fourteenth Amendment.  

82. But for California’s UHA, law-abiding, responsible adults, including Plaintiffs,

would acquire, keep, and possess, for the purpose of self defense and all other lawful 

purposes, handguns that do not appear on the Roster because they do not meet the 

operative definition of “safe.” Such handguns include, but are by no means limited to, the 

most current iterations of popular Glock models, such as the fifth generation Glock 17 

and 19 pistols, Sig Sauer’s P320 series, Heckler & Koch’s VP9 series, FN’s 509 series, 

and CZ’s P10 series. 

83. The UHA’s prohibitions extend into Plaintiffs’ homes, where Second 

Amendment protections are at their zenith, but also affects lawful and constitutionally 

protected conduct such as hunting, recreational shooting, and competitive marksmanship. 
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It also impacts Plaintiffs’ right to carry a firearm in public where there is also a Second 

Amendment protected right to self defense. Bruen at 2122. 

84. Because the UHA implicates the plain meaning of the Constitutional text 

establishing that there is a right to keep and bear arms, the UHA presumptively infringes 

the Second Amendment unless Defendants can show that there is a genuine ratification 

era analog to the UHA. 

85. Defendants cannot do so, because there simply is no historically analogous 

regulation akin to the UHA that shows that such regulations are part of the historical 

understanding of the scope of the right to keep and bear arms. Defendants therefore 

cannot satisfy their burden of justifying the UHA’s restrictions on the Second 

Amendment right of the People, including Plaintiffs, to acquire, possess, and use

handguns that are in common use by law-abiding adults throughout the United States for 

the core right of defense of self, in the home and in public, and other lawful purposes.  

86. The UHA therefore effects an unconstitutional infringement of Plaintiffs’ right 

to keep and bear arms under the Second and Fourteenth Amendments. 

PRAYER FOR RELIEF

Plaintiffs pray that the Court:

1. Enter a declaratory judgment under 28 U.S.C. sections 2201 that California 

Penal Code sections 31910 through 32110, or any of these sections or any of their 

subsections, are unconstitutional on their face or, alternatively, to the extent these

prohibitions apply to law-abiding adults seeking to acquire, use, or possess Off-Roster

handguns that are in common use by Plaintiffs and the American public for lawful 

purposes, because such unlawfully infringes on the right of the People to keep and bear 

arms in violation of the Second and Fourteenth Amendments to the United States 

Constitution.

2. Issue an injunction enjoining Defendants and their officers, agents, and 

employees from enforcing statutes that comprise the UHA, including California Penal 

Code sections 31910 through 32110 in their entirety, or, alternatively, to the extent such 
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can be segregated from the rest of the statute, any provision of section 31910 that 

prohibits the acquiring in the primary market, using, or possessing of Off-Roster 

semiautomatic firearms that are in common use by the American public for lawful 

purposes;

3. Award remedies available under 42 U.S.C. section 1983 and all reasonable 

attorneys’ fees, costs, and expenses under 42 U.S.C. section 1988, or any other applicable 

law; and

4. Grant any such other and further relief as the Court may deem proper.

Respectfully Submitted,

Dated: September 23, 2022 MICHEL & ASSOCIATES, P.C.

/s/ C.D. Michel     
C.D. Michel
Counsel for Plaintiffs 
e-mail: cmichel@michellawyers.com
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CERTIFICATE OF SERVICE

IN THE UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

Case Name: Boland, et al. v. Bonta

Case No.: 8:22-cv-01421-CJC(ADSx)

IT IS HEREBY CERTIFIED THAT:

I, the undersigned, am a citizen of the United States and am at least eighteen

years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long Beach, 

California 90802.

I am not a party to the above-entitled action. I have caused service of:

AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
42 U.S.C. §§ 1983 & 1988

 on the following party by electronically filing the foregoing with the Clerk of the

District Court using its ECF System, which electronically notifies them.

Robert L. Meyerhoff, Deputy Attorney General
robert.meyerhoff@doj.ca.gov
300 South Spring Street, Suite 1702
Los Angeles, CA 90013-1230
I declare under penalty of perjury that the foregoing is true and correct.

Executed September 23, 2022. 
    
             

Christina Castron

Case 8:22-cv-01421-CJC-ADS   Document 17   Filed 09/23/22   Page 22 of 22   Page ID #:100

ER-0834

Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-6, Page 79 of 255



1 
PLA’S’ AND DEF’S STIPULATION AS TO EXHIBITS ADMITTED 

AT HEARING AND LODGING OF EXHIBITS  
8:22-cv-01421-CJC(ADSx)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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Joshua Robert Dale – SBN 209942 
jdale@michellawyers.com
Sean A. Brady – SBN 262007
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MICHEL & ASSOCIATES, P.C.
180 E. Ocean Boulevard, Suite 200
Long Beach, CA 90802
Telephone: (562) 216-4444
Facsimile: (562) 216-4445

Attorneys for Plaintiffs Lance Boland, Mario
Santellan, Reno May, Jerome Schammel, and
California Rifle & Pistol Association, 
Incorporated

ROB BONTA
Attorney General of California
MARK R. BECKINGTON
Supervising Deputy Attorney General
ROBERT L.MEYERHOFF, SBN 298196
GABRIELLE D. BOUTIN, SBN 267308
S. CLINTON WOODS, SBN 246054
CHARLES J. SAROSY, SBN 302439
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone: (916) 210-6053
Fax: (916) 324-8835
E-mail: Charles.Sarosy@doj.ca.gov

Attorneys for Rob Bonta, in his official capacity as
Attorney General of the State of California

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

LANCE BOLAND, an individual; 
MARIO SANTELLAN, an individual; 
RENO MAY, an individual; JEROME 
SCHAMMEL, an individual; 
CALIFORNIA RIFLE & PISTOL 
ASSOCIATION, INCORPORATED, a 
California corporation, 

Plaintiffs,

Case No. 8:22-cv-01421-CJC(ADSx)

PLAINTIFFS’ AND DEFENDANT’S 
STIPULATION AS TO EXHIBITS 
ADMITTED AT EVIDENTIARY 
HEARING ON MOTION FOR 
PRELIMINARY INJUNCTION AND 
LODGING OF EXHIBITS

Case 8:22-cv-01421-CJC-ADS   Document 48   Filed 01/27/23   Page 1 of 6   Page ID #:594

ER-0835

Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-6, Page 80 of 255



2 
PLA’S’ AND DEF’S STIPULATION AS TO EXHIBITS ADMITTED 

AT HEARING AND LODGING OF EXHIBITS  
8:22-cv-01421-CJC(ADSx)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

v.

ROBERT BONTA, in his official capacity 
as Attorney General of the State of 
California; and DOES 1-10,

    Defendants.

WHEREAS an evidentiary hearing on Plaintiffs’ Motion for Preliminary 

Injunction was held on January 23-24, 2023 in this matter where exhibits were presented 

and moved into evidence, it is stipulated by Plaintiffs Lance Boland, Mario Santellan, 

Reno May, Jerome Schammel, and California Rifle & Pistol Association, Incorporated, 

and Defendant Robert Bonta, that the following is a true and correct list of the exhibits 

admitted at the January 23-24, 2023 hearing:

Exhibit Number: Description: No. of 
Pages

Plaintiffs’ Exh. 1 Picture Depicting Loaded Chamber Indicator on 
Shotgun (red background)

1

Plaintiffs’ Exh. 2 Picture Depicting Loaded Chamber Indicator on 
Shotgun (with action open)

1

Plaintiffs’ Exh. 3 Webpage of fnamerica.com Depicting FN High 
Power Pistol

11

Plaintiffs’ Exh. 4 Webpage of doj.ca.gov: “De-Certified Handgun 
Models”

85

Plaintiffs’ Exh. 5 Webpage of smith-wesson.com: “Shield Series” 
(California compliant model)

1

Plaintiffs’ Exh. 6 Webpage of smith-wesson.com: “Shield M2.0 
Series” (non-California compliant model)

1

Plaintiffs’ Exh. 7 NSSF Report: “Firearm and Ammunition Industry 
Economic Impact Report | 2022”

7

Plaintiffs’ Exh. 8 c.v. of Clayton E. Cramer 6

Plaintiffs’ Exh. 9 Saul Cornell: “ ‘Don’t Know Much About History’ 
The Current Crisis in Second Amendment 
Scholarship,” 29 N. Ky. L. Rev. 657 (2002)

26

Plaintiffs’ Exh. 10 Webpage of scotusblog.com: Saul Cornell, “Cherry-
picked history and ideology-driven outcomes: 
Bruen’s originalist distortions” (June 27, 2022)

5
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Plaintiffs’ Exh. 11 Saul Cornell: “The Right to Regulate Arms in the 
Era of the Fourteenth Amendment: The Emergence 
of Good Cause Permit Schemes in Post-Civil War 
America,” 55 Davis L. Rev. 65 (2022)

26

Plaintiff’s Exh. 1 
to Request for 
Judicial Notice I/S/O 
Mtn. for Preliminary 
Injunction

Webpages of doj.ca.gov: “California Roster of 
Handguns Certified For Sale” (ECF Dkt. No. 24-1)

217

Defendant’s Exh. 1 Curriculum Vitae of Special Agent Supervisor
Salvador Gonzalez

3

Defendant’s Exh. 2 Screenshot of Search Function for Handgun Roster 
on Bureau of Firearms' Website (Source: California 
Department of Justice, 
https://oag.ca.gov/firearms/certified-
handguns/search [last visited Jan. 18, 2023])

1

Defendant’s Exh. 3 Photographs of North American Arms, Model 
NAA-22MS (Revolver)

1

Defendant’s Exh. 4 Photographs of Sturm, Ruger, & Co., Model KSP-
321X (Revolver)

1

Defendant’s Exh. 5 Photographs of Kahr Arms, Model M9098A (Pistol) 1

Defendant’s Exh. 6 Photographs of Smith & Wesson, Model M&P9 
Shield Black (Pistol)

1

Defendant’s Exh. 7 Photographs of Chamber Load Indicator in Smith & 
Wesson, Model M&P9 Shield Black (Pistol)

2

Defendant’s Exh. 8 Photographs of Magazine Disconnect Mechanism in 
Smith & Wesson, Model M&P9 Shield Black 
(Pistol)

2

Defendant’s Exh. 9 Photographs of Franklin Armory, Model CA320 
(Pistol)

1

Defendant’s Exh. 10 Photographs of Smith & Wesson, Model M&P9 
Shield Robin’s Egg Blue (Pistol)

1

Defendant’s Exh. 11 Blank BOF 021 Compliance Test Report Form 4

Defendant’s Exh. 12 United States General Accounting Office (GAO), 
Report to the Chairman, Subcommittee on Antitrust, 
Monopolies, and Business Rights, Committee on the 
Judiciary, U.S. Senate, ACCIDENTAL 
SHOOTINGS: Many Deaths and Injuries Caused by 
Firearms Could Be Prevented (March 1991)

52
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Defendant’s Exh. 13 Richard B. Ismach, et al., Unintended Shootings in a 
Large Metropolitan Area: An Incident-Based 
Analysis, 41:1 Annals of Emergency Medicine, 10-
17 (January 2003)

8

Defendant’s Exh. 14 J. S. Vernick, et al., Unintentional and 
undetermined firearm related deaths: a preventable 
death analysis for three safety devices, 9 Injury 
Prevention, 307-311 (2003)

5

Defendant’s Exh. 15 Photographs of Wilson Combat, Model Tactical 
Elite, Ambi (Black) (WTE-A-A-CA) (Pistol)

1

Defendant’s Exh. 16 Photographs of Heckler & Koch, Model P2000 SK-
V3 (Pistol)

1

Defendant’s Exh. 17 Photographs of Springfield Armory, Model XD9162 
(Pistol)

1

Defendant’s Exh. 18 Photographs of Sig Sauer, Model P229 (Black) 
229R-9-BSS-CA (Pistol)

1

Defendant’s Exh. 19 Photographs of Fabrique Nationale, Model FN Five-
seven (Black) (FNH USA Fredericksburg, VA) 
(Pistol)

1

Defendant’s Exh. 20 Photographs of Glock, Model 19 (Pistol) 1

Defendant’s Exh. 21 Photographs of Glock, Model 26 (Pistol) 1

Defendant’s Exh. 22 Photographs of Sturm, Ruger, & Co., Model 
LC380CA (Pistol)

1

Defendant’s Exh. 23 Curriculum Vitae of Dr. Saul Cornell 15

Defendant’s Exh. 24 Partial Compendium of Historical Primary Sources 18

Defendant’s Exh. 25 Appellants’ Answer Brief on the Merits, National 
Shooting Sports Foundation, Inc., et al. v. State of 
California, 5 Cal.5th 428 (2018) (No. S239397)

25

Defendant’s Exh. 26 Wendy Wang, Firearms micro-stamping feasible 
but not ideal, experts say, The California Aggie 
(May 23, 2008), 
https://theaggie.org/2008/05/23/firearms-
microstamping-feasible-but-not-ideal-experts-say/

2

Defendant’s Exh. 27 Davie Howitt, PhD, et al., What Micro Serialized 
Firing Pins Can Add to Firearm Identification in 
Forensic Science: How Viable are Micro-Marked
Firing Pin Impressions as Evidence? (2008)

50
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Defendant’s Exh. 28 California Department of Justice Bureau of 
Firearms, Invitation for Preliminary Comments on 
Proposed Rulemaking Regarding Firearm 
Microstamping (Dec. 23, 2022)

3

Defendant’s 
Demonstrative Exh. 
1 

Microstamping diagram (Source: Microstamping: A 
Tool to Identify Crime Guns, Solve Shootings, and 
Hold Gun Traffickers Accountable, Johns Hopkins 
Bloomberg School of Public Health, Center for Gun 
Violence Solutions, 2 (2022), 
https://publichealth.jhu.edu/sites/default/files/2022-
11/johns-hopkins-center-for-gun-violence-solutions-
microstamping-memo-11-2022.pdf)

1

Defendant’s 
Demonstrative  Exh. 
2 

Microstamping photos (Source: Microstamping: A 
Tool to Identify Crime Guns, Solve Shootings, and 
Hold Gun Traffickers Accountable, Johns Hopkins 
Bloomberg School of Public Health, Center for Gun 
Violence Solutions, 2 (2022), 
https://publichealth.jhu.edu/sites/default/files/2022-
11/johns-hopkins-center-for-gun-violence-solutions-
microstamping-memo-11-2022.pdf)

1

A copy of the above-listed exhibits are electronically lodged herewith.

Dated: January 27, 2023 MICHEL & ASSOCIATES, P.C. 

/s/Sean A. Brady
Sean A. Brady
Counsel for Plaintiffs

Dated: January 27, 2023 Respectfully submitted,

ROB BONTA
Attorney General of California
MARK R. BECKINGTON
Supervising Deputy Attorney General

/s/Charles J. Sarosy
CHARLES J. SAROSY
Deputy Attorney General
Attorneys for Rob Bonta, in his official
capacity as Attorney
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CERTIFICATE OF SERVICE

IN THE UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

Case Name: Boland, et al. v. Bonta

Case No.: 8:22-cv-01421-CJC(ADSx)

IT IS HEREBY CERTIFIED THAT:

I, the undersigned, am a citizen of the United States and am at least eighteen

years of age. My business address is 180 East Ocean Boulevard, Suite 200, Long Beach, 

California 90802.

I am not a party to the above-entitled action. I have caused service of:

PLAINTIFFS’ AND DEFENDANT’S STIPULATION AS TO EXHIBITS 
ADMITTED AT EVIDENTIARY HEARING ON MOTION FOR PRELIMINARY 

INJUNCTION AND LODGING OF EXHIBITS

on the following party by electronically filing the foregoing with the Clerk of the

District Court using its ECF System, which electronically notifies them.

Robert L. Meyerhoff, Deputy Attorney General
robert.meyerhoff@doj.ca.gov
Gabrielle D. Boutin
Gabrielle.Boutin@doj.ca.gov
Charles J. Sarosy
charles.sarosy@doj.ca.gov
S. Clinton Woods
clint.woods@doj.ca.gov
300 South Spring Street, Suite 1702
Los Angeles, CA 90013-1230
I declare under penalty of perjury that the foregoing is true and correct.

Executed January 27, 2023. 
    
             

Christina Castron
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[http://fnamerica.com/]

From NATO’s trusted sidearm for more than 80 years to a modern pistol designed for today’s sport shooter,
the FN High Power is reborn to exceed every expectation. Extending the legacy of the original John Browning
pistol design completed in 1935 by FN Herstal, over a million FN High Power pistols have served more than
50 NATO armies.

9MM | Single-Action | Steel Slide & Frame | 17-Rd. Mag

Find a Dealer [https://fnamerica.com/find-a-dealer/]

Plaintiffs' Exhibit 3   3-001
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~ THE WORLD'S MOST 
~ BATTLE-PROVEN FIREARMS: 

FN HIGH POWER™ 

THE LEGEND. REBORN. 
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FN stays true to JMB’s final handgun design, including its namesake, the High Power double stack magazine.
With 17+1 rounds at the ready the new pistol has 25% more capacity in 9mm, besting any clone of
the original FN design. The all-new FN High Power is finished in black, stainless steel or the FN signature flat
dark earth (FDE). Two pairs of grips come standard, with seven unique accessory grip pairs to personalize your
FN High Power. 

Learn More [https://fnamerica.com/pistols/fn-high-power-series/]

Plaintiffs' Exhibit 3   3-003
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The revolutionary High Power takes everything you love about all-metal handguns to the next level
with enhanced, modern features. Watch the video above to see the all-new High Power™.

Explore Now [https://fnamerica.com/pistols/fn-high-power-series-2/]

Plaintiffs' Exhibit 3   3-004
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HIGH POWER 
f N COLUMBIA SC USA 
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The easy takedown for maintenance, distinctive rake of the dust cover and long arm slide release inspired the all-
new FN High Power. With dramatic improvements to ergonomics and fire control
design, shootability and accuracy of the new FN High Power bests even custom all-metal pistols. Built at the
FN factory in Columbia, SC, state-of-the-art engineering, design and manufacturing refines the historic FN pistol
into a modern arms masterpiece. 

����
�����������
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��������	��

With its substantial all-metal frame and slide, the robust 40-oz. pistol holds a crisp, single action
trigger, driftable steel dovetail sights make the FN High Power a flat-shooting wonder. Modern updates
include full ambidextrous controls, an easy-cocking slide and redesigned ergonomics to cure hammer bite. A
knurled ambi-safety provides instinctive control in any hand.

Plaintiffs' Exhibit 3   3-005
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Industry first 17+1 capacity in a High Power, magazine disconnnect deleted  
Rapid takedown for immediate field stripping, no traditional pins and bushings to speed maintenance 

Fully ambidextrous, knurled and textured thumb safety, slide release, reversible magazine release 

Customize with seven unique G10 or wood grip accessories, includes two polymer grip pairs  

Durable PVD finish, black, stainless steel or flat dark earth 

Plaintiffs' Exhibit 3   3-006
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Oversized ejection port cycles most factory loaded ammunition

Driftable steel blackout sights
Durable, corrosion-resistant PVD finish

Distinctive keyhole muzzle profile

Plaintiffs' Exhibit 3   3-007
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SLIDE 

• 
• 
• 
• 
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4.7″, target-crowned for pinpoint accuracy

Cold-hammer forging maximizes longevity
Polished chamber and ramp for reliable feeding

Plaintiffs' Exhibit 3   3-008
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BARREL 
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First Name

Last Name

Email Address*

ZIP / Postal Code

Do you own any FN Firearms?*

Yes

No

Interested in

 New Products

 PromotionsPlaintiffs' Exhibit 3   3-009
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I am 21+ years old*

 Yes
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 The striker-fired FN 509 Tactical packs a full-sized punch in a condensed, optics-ready package. This
versatile and reliable FN sidearm can be equipped with nearly all commercially available mini-red
dot sights through our patented Low Profile Mounting System™. 

Learn More [https://fnamerica.com/products/pistols/fn-509-tactical/]

Plaintiffs' Exhibit 3   3-010
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This striker-fired FN 509 Compact MRD shoots 9mm and features a 3.7-inch
barrel. It also boasts our patented FN Low-Profile Optics Mounting System™, making it easy to equip all
commercially available mini red–dot optics. 

Learn More [https://fnamerica.com/products/fn-509-series/fn-509-compact-mrd-fde/]

Plaintiffs' Exhibit 3   3-011
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Subscribe to Our Newsletter 

ROB BONTA 
Attorney General 

Enter your email. .. 

De-Certified Handgun Models 

Subscribe 

The following handgun models whose certification has expired or otherwise removed from the 

Roster. These models may no longer be sold, offered for sale, or manufactured in California. 

Gun Barrel 
Manufacturer Model Caliber Type Length Expired 

Ed Brown KC-SS-CAL2 (Gray) .45ACP Pistol 4.25" 01/01/2023 
Products 

Ed Brown ET-BB-CAL2 (Black) .45ACP Pistol 5" 01/01/2023 
Products 

Ed Brown SF3-BB-CAL2 (Black) .45ACP Pistol 5" 01/01/2023 
Products 

FMK Firearms 9C1 Gen II (Front Sight) 9mm Pistol 3.87" 01/01/2023 
(Black) 

Heckler & Koch USP9, V1 9mm Pistol 4.25" 05/06/2022 

Heckler & Koch USP Comp 45 Stnls V1 .45ACP Pistol 3.80" 05/06/2022 

Heckler & Koch USP40C-LEM .40S&W Pistol 3.58" 05/06/2022 

Heckler & Koch USP Comp 40 Stnls V1 .40S&W Pistol 3.58" 05/06/2022 

Heckler & Koch Comp USP45 V1 .45ACP Pistol 3.8" 05/06/2022 

Heckler & Koch USP 40 Exp.V9 .40S&W Pistol 5.20" 05/06/2022 

Heckler & Koch Comp USP40 V1 .40S&W Pistol 3.58" 05/06/2022 

Heckler & Koch USP 45 Elite .45ACP Pistol 6" 05/06/2022 
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Home f SH ELD / M&f',t,9 SHIRD COMPli,.NT 

SHIELD SERIES 
M&P®9 SHIELD COMPLIANT 

E>::plore product detalls and comp,,re alternative configurations 
~low. View Now 

S75 PREPAI D CARD 

EHIH 

MSRPc $512.00 " "' 187021 

I ( 
9MM 7,8 STAINLESS STEEL THUMB SAFETY 

Product Feat ures Specs 
The ru lityof protett,on 1s tha1 you Mverknowwtten you'll need t We took the power and futures of our full sited M8.P p istols and put them CAI.IBER 9MM 

Into as m, ghtweigtn p,sto the s ze Of'fO'Jr hand The M&P Sh le cl s an u syto concu plstolthat ofl'ers pre-fess,ona grade fu tures with SIZE MICRO-COMPACT 
unp,e operatlO"I a"ld rel.able performance day or n ,gi,t. Ore mll on Sh,eld owners can't be wrong CAPACITY 7,8 

ACTION STRIKER FIRED 
BARA.EL LENGTH l.1 

• CA Compliant Tac.:,.e Loaded Chlmoer lndieator and Wag,nn e Safety 

• Extreme'y thin and h.&htwe ghl: • can be comfortably earned a11 day 

GRIP POLYMER 

SIGHTS WHITE DOT 

• POiymer fra'Tle wr::h embedded sun ess steel rig,d chassis syne'TI OPTIC READY NO 

• Stril<e r•f red for shon: cons stent t f gger pYII, e\'ery t ime SAFETY THUMB SAHTY 

• Ma.P's patented ta.:e-do- liNer an d sett duct Iv at.on systems allow for dlsassemby w ttiout pu111ng the tr gger COLOMINlSH BLACK 

• Single Sided Thumb Safety 

, lndudes 2 rrYgaz,nes,one wth extended cap.,c,ty fot fu ll gnp 

STATE COMPLIANCE CA,CO,CT,DE,Hl, MD,NJ,NY,OR.Rl,VT,WA 

~REA.OED BARREL NO 
BAAAEL W.TERIA.l. STAINLESS STEEL 
fR.At,jE POLYMER 

LASER NO 

PERFORMANCE CENTER NO 

NUMBEJI OF MAGAZINES 2 

10l.B TRIGGER NO 

REBATE S75 PREPAID CARD 

Spec Sheet 

ALL BACKED BY OUR SMfTH & WESSON UFETIME SERVICE POLICY. AVAllABIUTY SUBJECT TO APPLICABLE 
FEDERAL. STATE ANO LOCAL.LAWS. REGULATK>NS, ANO ORDINANCES. 
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HOfTle I StftELD M2 0 I M&P<M SHIR D M2.O 

SHIELD M2.0 SERIES 
M&P®9 SHIELD M2.D 

NOT SURE WHERE TO START? 
Explore product details and ~ompare alternative oon1'is;urat,ori~ 
be'ow View Now 

S7S PREPAID CARO 

MSRPc $505.00 ""' 11808 

9MM 7,8 STAINLESS STEEL POLYMER 

Product Features Specs 
The reality of protec-...on ls that you neverknow wt>t-n you,1 need It. Wt- took t he po111,er and features of our full si:ed M&P p,sto!s and put tht-m CALIBER 9MM 

in:o • s m, ghtweight p sto the s ze of your hand The M&P Shield s a n t-H y to coJ'Kea pi5tol that offers profns ,ona gr adt- features wth SIZE MICRO-COMPACT 

s,mp e operation al"!d r eliable performance day or n .,ght. Or e m i l on Sh ,eld owners can't be wrong. CAPACITY 7,1 

ACTION STRIKER FIRED 

B,,RREL LENGTH 3.1 

• Incorporates the de.sign frarure.s of the "1&P M 2.D line of firH rms GRIP POLYMER 

• Aggressive grip texture for ennance<I contro1. SIGHTS WHITE DOT 

• N~ M&P M2 0 cr.sp trigger w rtn Jhter t rigger pun OPTIC READY NO 

• Tact e and wd,ble mgger reset. SAFETY NONE 

• Extreme y thin and lightwt-,gh: • can be comfortably carrit-d 1111 day COLOR/RNISH BLACK 

• M&P's pau!nt!'d taKe-down ,~ r and sear deaalva:.on systems a low tot dlsassem bt)'Without pulling the tr gger ST ATE COM PUANCE CO,CT,DE,Hl,MO,NJ,NY,OR,RI, VT,WA 

• Includes 2 maga.zines 

-One 7•roun d m agaz ne 

-One 8-round extende<I gn p magaz ~e 

• Opt.m al 18--degree grip angle for n&1ura po,rn: ot alm 

• Armorn te® durablecorros on resistant nn,sh 

• Backed by Sm t t'I & Wesson's Lifetime ~ rvlce Polle)' 

THREADED BARREL NO 

BARREL MATERIAL STAINLESS STEEL 

FAAPIE POLYMER 

LASER NO 

PERFORMANCf CENTER NO 

NUMBER OF MAGAZINES 2 

10LB TRIGGER NO 

REB.-.TE S75 PREPAID CARO 

ALL BACkEO BY OUR SMITH & WESSON LIFETIME SERVICE POUCY. AVAJLABIUTYSUBJECTTOAPPUCA.BlE 

FEDERAL. STATE ANO LOCAL LAWS, REGULATIONS. ANO OROIPWKES. 
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 Who is the National Shooting Sports Foundation?

The NSSF is the trade association 
for firearm, ammunition, 

hunting and recreational shooting 
sports industry. Formed in 1961, its 
mission is to promote, protect and 
preserve hunting and the shooting 
sports. NSSF’s membership 
comprises approximately 10,000 
manufacturers, distributors, 
firearm retailers, shooting ranges, 
sportsmen’s organizations and 
publishers.  

America’s firearm and 
ammunition industry is a critical 
component of our nation’s security, 
public safety, and economic well-
being. For more than 200 years, 
the industry has made products 
that have been part of our country’s 

tradition of freedom, self-reliance 
and enjoyment of the outdoors. The 
firearm and ammunition industry is 
proud to provide the U.S. military 
and federal, state and local law 
enforcement agencies with the 

tools they need to carry out their 
vital national security and public 
safety missions, and is essential for 

law-abiding Americans to exercise 
their Second Amendment right to 
acquire a firearm and ammunition 
for lawful purposes like personal 
protection and home defense. 
Without our industry, the right to 
keep and bear arms would be a 
mere illusion.

The firearm industry is 
committed to the safe, legal, 
and responsible ownership and 
use of firearms, and works on a 
daily basis to stop their criminal 
misuse. Through Real Solutions. 
Safer Communities®, NSSF leads 
the way in promoting responsible 
ownership, storage, and helping to 
keep guns out of the wrong hands. 

This report details the significant economic impact 
the firearm and ammunition industry has on our 

economy, both nationally and at the state level. The 
economic growth America’s firearm and ammunition
industry has experienced in recent years has been 
nothing short of remarkable and has been driven by 
an unprecedented number of Americans choosing to 
exercise their fundamental right to keep and bear arms. 
This includes an estimated 5.4 million new gun owners in 
2021.

The report also notes the significant impact 
the firearm and ammunition industry has on wildlife 
conservation funding in America through its growing 
Pittman-Robertson excise tax contributions to the Wildlife 
Restoration Trust Fund which exceeded $1.1 billion in 
2021.

Regardless of economic conditions across the 
country, our industry has grown and created over 
375,000 new, well-paying jobs since the middle of the 
Great Recession in 2008. Our industry is proud to be one 
of the bright spots in our economy. 

Take a look for yourself and see the impact we have 
nationally and on your home state. 

(See center spread.)

The Firearm and Ammunition 
Industry Economic Impact Report
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THE NATIONAL SHOOTING SPORTS FOUNDATION
ECONOMIC IMPACT OF THE FIREARM INDUSTRY

2021 DATA

The Firearm Industry Creates Jobs in America
United States companies that manufacture, distribute, and sell sporting firearms, 
ammunition, and supplies are an important part of the country’s economy. Manufacturers of 
firearms, ammunition, and supplies, along with the companies that sell and distribute these 
products, provide well-paying jobs in America and pay significant amounts in tax to the 
state and Federal governments.

The Economic Impact of the Sporting Arms and Ammunition Industry in the United States

Direct Supplier Induced Total
Jobs (FTE) 169,523 85,188 121,108 375,819

Wages $7,909,712,200 $6,529,122,900 $6,948,198,900 $21,387,034,000

Economic 
Impact

$28,427,430,200 $20,024,587,500 $22,067,341,200 $70,519,358,900

The Firearm & Ammunition Industry is an Important Part of America’s Economy

Companies in the United States that manufacture, distribute, and sell firearms, ammunition, 
and hunting equipment employ as many as 169,523 people in the country and generate an 
additional 206,296 jobs in supplier and ancillary industries. These include jobs in supplying 
goods and services to manufacturers, distributors, and retailers, and those that depend on 
sales to workers in the firearm and ammunition industry.1

The Economic Benefit of the Industry Spreads Throughout the Country

Not only does the manufacture and sale of firearms and hunting supplies create good jobs 
in the United States, but the industry also contributes to the economy as a whole. In fact, in 
2021 the firearm and ammunition industry was responsible for as much as $70.52 billion in 
total economic activity in the country.

The broader economic impact flows throughout the economy, generating business for firms seemingly unrelated to firearms. 
Real people, with real jobs, working in industries as varied as banking, retail, accounting, metal working, even in printing, all 
depend on the firearm and ammunition industry for their livelihood.

The Country Also Benefits From the Taxes Paid By The 
Industry
Not only does the industry create jobs, it also generates 
sizeable tax revenues. In the United States, the industry 
and its employees pay over $7.86 billion in taxes including 
property, income, and sales based levies.3

Taxes Generated in The United States
Tax Impact Business Taxes Excise Taxes

Federal Taxes $4,593,595,500 $1,102,734,200
State Taxes $3,265,333,100
Total Taxes $7,858,928,600 $1,102,734,200

1

2

3

John Dunham & Associates, Florida, December 2021.  Direct impacts include those jobs in firearms and ammunition manufacturers, as well as companies that manufacture products such as ammunition 
holders and magazines, cases, decoys, game calls, holsters, hunting equipment, scopes, clay pigeons and targets.  Direct impacts also include those resulting from the wholesale distribution and 
retailing of these products. 
The Bureau of Labor Statistics.  Available online at: www.bls.gov/lau/home.htm.  Data for  .
This is in addition to over $1.10 billion in federal excise taxes.
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STATE RANKINGS - 2021 

Total Economic Output, dollars
Texas  

California  
Florida  
Illinois  

Massachusetts  
Minnesota  

New Hampshire  
Pennsylvania  

New York  
Arkansas 

Total Jobs, per capita
New Hampshire  

Wyoming  
Idaho  

Arkansas  
Utah  

Maine  
Montana  
Oregon  

South Dakota  
Minnesota  

Growth in Jobs
Wyoming  

New Jersey  
New Hampshire  

Maine  
Arkansas  

Pennsylvania  
Hawaii  
Virginia  

Massachusetts  
Ohio  

Total Jobs, number
Texas  

California  
Florida  

Pennsylvania  
Ohio  

Illinois  
North Carolina  

Arizona  
Michigan  

Minnesota  

Total Economic Output, per capita
New Hampshire  

Wyoming  
Idaho  

Arkansas  
Minnesota  

Oregon  
South Dakota  

Massachusetts  
Connecticut  

Utah  

Growth in Economic Output
Wyoming  
Arkansas  

New Hampshire  
Kentucky  

Ohio  
New Jersey  

Idaho  
Virginia  
Maine  

Michigan  

Federal Excise Taxes, number
California  

Texas  
Florida  

Minnesota  
New Hampshire  

Pennsylvania  
Massachusetts  

Illinois  
Arizona  

North Carolina 

Federal Excise Taxes, per capita
New Hampshire  

Wyoming  
Idaho  

Arkansas  
Minnesota  

Oregon  
Connecticut  

Utah  
Massachusetts  

Arizona  

Growth in Excise Taxes
Wyoming  
Arkansas  

Hawaii  
New Jersey  

Kentucky  
New Hampshire  

Ohio  
Maine  

Virginia  
Pennsylvania  

Economic Output: Top Ten States

Jobs: Top Ten States

Excise Tax: Top Ten States
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 WHAT A GROWING INDUSTRY LOOKS LIKE...

TAXES GENERATED

JOBS WAGES ECONOMIC IMPACT
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Clayton E. Cramer
36 Sunburst Road

Horseshoe Bend, ID 83629
(208) 793-3044

clayton@claytoncramer.com
http://www.claytoncramer.com

Sonoma State University, Rohnert Park, California
June, 1998 M.A. in History

June, 1994 B.A. in History
Honors: cum laude and With Distinction

1993 Association for Education in Journalism and Mass Communication
Ethics Prize
First Place, Undergraduate Division

Fall, 2017
present

Adjunct Faculty: College of Western Idaho, Nampa, teaching
Western Civilization I, U.S. History I.

Fall, 2014
Spring,
2017

Recovering from stroke

Spring,
2010
Spring,
2014

Adjunct Faculty: College of Western Idaho, Nampa, teaching
Western Civilization I, U.S. History I.

Fall, 2009
Summer
2010

Adjunct Faculty: ITT Technical Institute, Boise, teaching State and
Local Government and Introduction to Computers.

Fall, 2003 Adjunct Faculty: Boise State University, teaching U.S. Constitutional
History and at George Fox University (Boise Center), teaching
America and the World.
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EDUCATION: 

Master's Thesis: "Concealed Weapon Laws of the Early Republic" 

AWARDS: 

TEACHING EXPERIENCE: 
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1996 Teaching Assistant: Assisted Professor Peter Mellini in his course

weekly written questions from students. I also prepared and lectured
about the rise of totalitarianism in the period between the world wars.

Lock, Stock, and Barrel: The Origins of America Gun Culture
Praeger Press, 2018

Social Conservatism in An Age of Revolution: Legislating Christian
Morality in Revolutionary America
CreateSpace, 2016

Historical Evidence Concerning Climate Change: Archaeological
and Historical Evidence That Man Is Not the Cause
CreateSpace, 2016

My Brother Ron: A Personal and Social History of the
Deinstitutionalization of the Mentally Ill
CreateSpace, 2012

Armed America: The Remarkable Story of How and Why Guns
Became as American as Apple Pie
Nelson Current, 2006

Concealed Weapon Laws of the Early Republic: Dueling, Southern
Violence, and Moral Reform
Praeger Press, 1999

Black Demographic Data, 1790-1860: A Sourcebook
Greenwood Press, 1997

Firing Back: Defending Your Right to Keep and Bear Arms
Krause Publishing, 1995

For The Defense of Themselves and the State: The Original Intent
and Judicial Interpretation of the Right to Keep and Bear Arms
Praeger Press, 1994

By The Dim and Flaring Lamps: The Civil War Diary of Samuel
McIlvaine, editor
Library Research Associates, Inc., 1990
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"Twentieth Century World." I graded quizzes, exams, and answered 

BOOKS: 
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Southern Illinois University Law Journal Spring 2017 Forthcoming

Weapon Bans: Can They Survive Rational Basis
University of Akron ConLawNow 8:1, article 1.

Co-authored with David B. Kopel and Joseph Olson, "Knives and
the Second Amendment," University of Michigan Journal of Legal
Reform, 47:1 167-215 (2013).

46 Conn. Law
Review 4:1301 (2014).

Co-a
Santa Clara

Law Review 101-208 (2010).

Co-authored with David B. Kopel, "The Keystone of the Second
Amendment: Quakers, the Pennsylvania Constitution, and the
Questionable Scholarship of Nathan Kozuskanich," 19 Widener
Law Journal 277-320 (2010).

Co-authored with Nicholas J. Johnson and George A. Mocsary,

People': The Public Meaning of the Second Amendment When the
George Mason Law

Review 3:823-862 (2010).

Co-
Hastings Law Journal

1339-1370 (2009).

Co-
Maine Law Review, 61:1 [2009] 57-

81

Co-authored with Joseph Edward Olson, "What Did "Bear Arms"
Mean in the Second Amendment?" Georgetown Journal of Law &
Public Policy, 6:2 [2008]

Co-authored with Joseph Edward Olson, "Pistols, Crime, and Public
Safety in Early America." Willamette Law Review, 44, [2008]
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SELECTED PUBLICATIONS: 

"Bellesiles' Arming America Redux: Does the Gunning of 
America Rewrite American History to Suit Modem Sensibilities?" 

"Assault 
Scrutiny?" 

"Mental Illness and the Second Amendment," 

uthored with David B. Kopel, "State Court Standards of 
Review for the Right to Keep and Bear Arms," 50 

"'This Right is Not Allowed by Governments that are Afraid of the 

Fourteenth Amendment was Ratified," 17 

authored with Don B. Kates, "Second Amendment Limitations 
and Criminological Considerations," 61 

authored with Joseph Edward Olson, "Gun Control: Political 
Fears Trump Crime Control," 

Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-6, Page 195 of 255



Arming America
Plagiary 2006 1 (11): 1-31 [29 September 2006]

Ideas on
Liberty 52:9 [September, 2002] 17-22.

Books & Culture: A Christian Review,
July/August 2002, 29.

Ideas on Liberty 51:1
[January, 2001] 23-27.

National Review, October 9, 2000, 54-55.

History Today [November, 1995].

Temple Law Review 68:3 [Fall, 1995] 1178-1241. Co-
authored with David Kopel and Scott Hattrup.

Permit
Tennessee Law Review 62:3 [Spring, 1995] 679-757.

Kansas Journal of Law &
Public Policy 4:2 [Winter, 1995] 17-25.

Journal of Mass Media Ethics 9:1 [Winter, 1993-94] 26-42.

A comprehensive list of popular magazine articles would run to
many pages; for a complete list see
http://www.claytoncramer.com/popular/popularmagazines.htm .

Ohio State Senate Judiciary Committee, March 22, 1995.

Michigan House of Representatives Judiciary Committee,
December 5, 1995

American Society of Criminology, San Diego, Cal., November,

American Society of Criminology, Chicago, Ill., November, 2002.
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"Why Footnotes Matter: Checking 's Claims." 

"Michael Bellesiles and Guns in the Early Republic." 

"The Peaceable Kingdom?" 

"Confiscating Guns From America's Past." 

"Disarming Errors." 

"An American Coup d'Etat?" 

"A Tale of Three Cities: The Right to Bear Arms in State Supreme 
Courts." 

'"Shall Issue' : The New Wave of Concealed Handgun 
Laws." 

"The Racist Roots of Gun Control." 

"Ethical Problems of Mass Murder Coverage in the Mass Media." 

CONFERENCES & EXPERT TESTIMONY: 

1997. "Fear And Loathing In Whitehall: Bolshevism And The 
Firearms Act Of 1920." 

"The Duty to be Armed in Colonial America." 
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Academics for the Second Amendment and Claremont Institute
amicus briefs for D.C. v. Heller (2008).

rms: The Second Amendment in the Modern

2013.

WORKS CITED IN COURT DECISIONS:

Pagel v. Franscell, 57 P.3d 1226, 1234 (Wyo.
2002); Moody v. ARC of Howard County, Inc., Civil No. JKB-09-
3228 (D.Md. 2011).

McDonald v. Chicago (2010); Ezell v. City of
Chicago (7th Cir. 2011).

"Second Amendment Limitations and Criminological
Considerations" cited in U.S. v. Yancey, 09-1138 (7th Cir. 2010);
U.S. v. Chester, 628 F.3d 673 (4th Cir. 2010); U.S. v. Skoien, 587
F.3d 803 (7th Cir. 2009).

in D.C. v. Heller (2008). In addition, significant parts of Justice

research and write.

For the Defense of Themselves and the State, cited in Mosby v.
Devine, 851 A.2d 1031, 1052 (RI 2004) (Flanders, J., dissenting);
U.S. v. Emerson, 46 F.Supp.2d 598 (N.D.Texas 1999); State v.
Sieyes 225 P. 3d 995 (Wash. 2010).

State v. Mendoza, 920 P.2d 357,
360 n. 4 (Hawaii 1996).

Concealed Weapon Laws of the Early Republic, cited in Senna v.
Florimont, 958 A.2d 427, 433 (N.J. 2008).

cited in In Rec EC
(N.J.App. 2015).

A comprehensive and up to date list can be found at
http://claytoncramer.com/scholarly/journals.htm#citations.
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Assisted in research and writing of Respondent's Brief and 

Panelist on "Up in A 
Republic" University of Connecticut School of Law, November 15, 

"'Shall Issue' : The New Wave of Concealed Handgun Permit 
Laws," cited in 

"'This Right is Not Allowed by Governments that are Afraid of the 
People':" cited in 

"What Did 'Bear Arms' Mean in the Second Amendment?", cited 

Scalia's opinion are derived from amicus briefs that I helped to 

"A Tale of Three Cities," cited in 

"Mental Illness and the Second Amendment," 
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Very basic reading competence in German.

I have 35 years of experience as a computer software engineer,
including embedded telecommunications equipment development,
web page creation and maintenance. I also have an unusually
detailed knowledge of the physical sciences (for an historian), a
deep interest in the history of science and technology, and how both
influence society.
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OTHER SKILLS: 
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"DON'T KNow MUCH ABOUT HISTORY" 
THE CURRENT CRISIS IN SECOND AMENDMENT SCHOLARSHIP 

by Saul Cornelr 

I. INTRODUCTION 

Second Amendment scholarship is in the midst of a crisis. The two 
dominant interpretations of the Second Amendment, the individual rights and 
collective rights models, no longer seem capable of accounting for the 
complexity of the historical evidence about the meaning of the right to bear 
arms.1 To explain the historical meaning of the Second Amendment a new more 
sophisticated paradigm is required.2 Before sketching what a new paradigm for 
the Second Amendment might resemble, it is worth taking some time to explore 
how we arrived at the current crisis.3 

Sanford Levinson's provocative think piece The Embarrassinl Second 
Amendment, inaugurated a new era in Second Amendment scholarship. Prior to 
Levinson 's entry into the debate, Second Amendment scholarship was a marginal 
topic among serious legal academics.5 Writing about the Second Amendment 
before Levinson was dominated by activists, not scholars.6 In the two decades 
since Levinson's article first appeared, the subject of the Second Amendment has 
attracted considerable attention within the legal academy, with law reviews from 
Akron to Yale rushing to publish scholarship on this once neglected topic.7 

Much, but certainly not all, of this literature supported the individual rights point 

• Associate Professor of History, Ohio State University and Fellow Center for Law, Social Science, 
and Public Policy, Moritz College of Law, Ohio State University. The author would like to thank 
Robert Churchill, Martin Flaherty and David Williams for reading an earlier version of this essay 
and the other participants in this symposium for fostering a lively debate on this important issue. 
1 See generally SAUL CoRNELL ED., WHOSE RIGHI' TO BEAR ARMS DID THE SECOND AMENDMENT 
PROTEC'J? (2000) (introducing historical studies related to the Second Amendment's origin and 
meaning). 
2/d. 
3 Second Amendment scholarship is a classic example of Thomas Kuhn's theory of paradigm 
change. See generally THOMAS S. KUHN, THE STRUC'IURE OF SCIENTIFIC R.EvOLUTIONS ( 1962) 
1 ex.plaining the historical evolution of science in terms of shifting models or paradigms). 

See Sanford Levinson, The Emba"assing Second Amendment, 99 YALE LJ. 637 ( 1989). For an 
excellent overview of the twists and turns in recent Second Amendment scholarship, see Carl T. 
Bogus, The History and Politics of Second Amendment Scholarship, 16 Cm.-KENT L. REv. 3 
pooo). 

See Andrew McClurg, The Rhetoric of Gun Control, 42 AM. U.L. REv. S3, 61 (1992). 
6 The two most influential activist authors were STEPHEN P. HALBROOK, THAT EVERY MAN BE 
ARMED (1984) and Don 8. Kates, Handgun Prohibition and the Original Meaning of the Second 
Amendment, 82 MICH. L. REv. 204 (1983). 
1 See Anthony J. Dennis, Clearing Smoke from the Right to Bear Arms and the Second Amendment, 
29 AKRON L. R.Ev. S7 (199S); Robert J. Cottrol & Raymond T. Diamond, The Fifth Auxiliary Right, 
104 YALEL.J. 99S (199S). 
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of view. 8 Most of this scholarship, however, was cast in the model of law office 
history with a strongly originalist bent.9 Proponents of the new individual rights 
view of the Second Amendment managed to create an illusion of consensus 
within the academy and proclaimed their view the new "Standard Model of the 
Second Amendment." 10 Having anointed themselves victors, the supporters of 
this approach went even further, declaring that no serious scholar could continue 
to accept the collective rights point of view. 11 Thus, Nelson Lund claimed, "At 
least as an intellectual matter, the debate about the states' rights versus individual 
right interpretations seems now over."12 In reality there is considerable division 
within the legal academy about how to understand the Second Amendment.13 

8 According to Robert Spitzer, between 1912 and 1959 there were 11 articles published in law 
journals all supporting the militia interpretation. Between 1959 and 1989 there were 36 articles 
favoring the militia interpretation and 30 articles supporting the individual rights view. Individual 
rights scholarship overtook collective rights scholarship in the decade after Levinson's pivotal 
article. If one applies a one scholar one vote role, the difference between the two camps 
evaporates. Together Halbrook and Kates account for at least dozen articles in this period. See 
Robert J. Spitzer, Lost and Found: Researching the Second Amendment, 16 Cut.-KENT L. REv. 349 
~2000)." 

The literature challenging originalism is enormous. For a particularly forceful statement, see 
Marie Tushnet, Interdisciplinary Legal Scholarship: The Case of History in Low, 71 CHI.-KENT L. 
REv. 914 (1996). As Tushnet notes, ''there are of course standard objections to originalism, the 
most potent of which is that it is, quite literally, irrational." Id. at 914. For discussions of the 
problems with Second Amendment originalism, see Michael C. Dorf, What Does the Second 
Amendment Mean Today, 16 CHI.-KENT L. REv. 291 (2000) and Daniel Farber, Disarmed by Time: 
The Second Amendment and the Failure of Originalism, 76 CHI.-KENT L. REV. 167 (2000). A 
detailed philosophical discussion of originalism may be found in KEITH E. WH1111NGTON, 
CONSTITlJrtONAL INTERPRETATION: TExTUAL MEANING, ORIGINAL INTENT, AND JUDICIAL REVIEW 
( 1999), which provides little historical guidance on this issue of how one should weight different 
intents. For a useful sampling of other writings on this topic, see JACK N. RAKOVE, INTERPRETING 
THE CONSTITUTION: THE DEBATE OVER ORIGINAL INTENT (1990). For a critique of law office 
history, see Alfred H. Kelly, Clio and the Court: An Illicit Love Affair, SUP. Cr. REV. 119 (1965). 
On originalism as a form of"forensic history," see John P. Reid, Low and History, 27 Lov. L.A. L. 
REv. 193 ( 1993). On the need for legal scholarship to remain current with historical scholarship, 
see Martin S. Flaherty, History Lite in Modern American Constitutiona/ism, 95 CoLUM. L. REv. 
523 (1995). On the notion of standards for Orginalists, see H. Jefferson Powell, Rules for 
Originalists, 13 VA. L. REV. 659 (1987). 
10 On the term Standard Model, see Glenn Harlan Reynolds, A Critical Guide to the Second 
Amendment, 62 TENN. L. REV. 461,463 (1995). 
11 For other exaggerated claims about consensus, see Randy E. Barnett & Don 8. Kates, Under 
Fire: The New Consensus on the Second Amendment, 45 EMORY L.J. 1139, 1141 (1996); see also 
Joyce Lee Malcolm, The Second Amendment: Symposium, 10 SETON HALL CONST. L.J. 829, 876 
(2000). 
12 Nelson Lund, Outsider Voices on Guns and the Constitution, 17 CoNST. COMT. 701, 708 (2000). 
13 In addition to the essays of Dorf and Farber cited above, one would include the following other 
examples of writing opposing the Standard Model: Carl T. Bogus, The Hidden History of the 
Second Amendment, 31 U.C. DAVIS L. REV. 309 (1998); Stephen J. Heyman, Natural Rights and 
the Second Amendment, 76 Cm.-KENT L. REv. 237 (2000); H. Richard Uviller & William G. 
Merkel, The Second Amendment in Context: The Case of the Vanishing Predicate, 16 CHI.-KENT L. 
REV. 403 (2000). If one also includes the 52 signatories to the Historians and Lawyers amicus brief 
in U.S. v. Emerson, the notion of a consensus seems even more problematic. Among the prominent 
legal scholars who signed the brief were: Broce Ackerman, Jack Balkin, Erwin Chemerinsky, 
Nonnan Dorsen, and Frank Michaelman. Among the historians signing the brief were: Joyce 
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Much of the recent scholarship on the Second Amendment has attacked the 
Standard Model and defended the collective rights interpretation.14 Even within 
the . ranks of supporters of the individual rights view there now appears to be a 
serious division between ideologues who have refused to · engage recent 
scholarship challenging their views and those scholars who have responded to 
recent writing in a thoughtful manner, recasting the individual rights 
interpretation in ways more compatible with recent historical scholarship.15 

Although there are historians and lawyers on both sides of this issue, 
there is a clear disciplinary division in the debate. Although a number of legal 
scholars have been won over to the individual rights view, most early American 
historians reject this interpretation.16 Perhaps the most vociferous critic of the 
new scholarship is Robert Shalhop,e, a scholar whose work is often cited by 
proponents of the Standard Model. 7 In Shalhope's view the writers associated 
with the Standard Model have distorted the past to suit their policy goals.18 

Standard Modelers, Shalhope observed, "displayed little if any interest in the 
political culture that spawned the Second Amendment; those that did displayed 
an appalling ignorance of this intellectual climate. The result was, of course, an 
incredibly anachronistic presentation of the Second Amendment."19 While 
Shalhope's most recent writing on the Second Amendment continues to argue 
that the Amendment was an individual right, he argues that such a right was far 
more limited in nature than the expansive right championed by Standard 
Modelers. 20 

The stakes in the current debate over the meaning of the Second 
Amendment extend · far beyond the halls of the academy.21 Although the 
collective rights view enshrined in United States. v. Miller continues to be the 
controlling precedent, the recent decision in United States. v. Emerson 
demonstrates the importance of academic scholarship on the Second 
Amendment.22 Although judges are usually shy about using law review literature 

Appleby, Edward Countryman, Hendrik Hartog. Stanley Katz, and Michael Zuckennan. 
14 See id. 
15 The dogmatic responses of Malcolm and Lund share little with the measured and thoughtful 
revisions of the individual rights theoiy in other recent worlc. Compare Robert E. Shalhope. To 
Keep and Bear Arms in the Early Republic, 16 CONST. CoMT. 269 (1999) and Sanford Levinson, 
Historians and the Second Amendment, (Paper presented at the University of Arizona Law School 
Conference, "Guns, Crime, and Punishment in America" on Jan. 26 and 27, 2001). For a summaiy 
oflevinson's argument, see Bernard E. Harcourt, Guns, Crime, and Punishment in America, ARiz. 
L. REv. 43 (2001); Calvin R. Massey, Guns, Extremists, and the Constitution, 51 WASH. & LEE L. 
REY. 1095 (2000). 
16 See Bogus, supra note 4. 
17 See Shalhope, supra note 15. 
18 Id. at 28 I. 
19 Id. 
20 Id. 
21 See United States v. Emerson, 270 F.3d 203 (5th Cir. 2001). 
22 The controlling case for interpreting the Second Amendment remains United States v. Miller, 
307 U.S. 174 (1939), which has generally been interpreted to endorse the view that the Amendment 
only protects the right of the militia to bear anns. For efforts to reinterpret Miller by individual 
rights theorists, see Eugene Volokh, et al., The Second Amendment as a Teaching Tool in 
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as the primary basis for rendering their decisions, Emerson is a sobering 
reminder of the potential for legal scholarship to influence the course of public 
policy andjurisprudence.23 In the view of Judge Alex Kosinski, that decision was 
based "almost exclusively'' on law review articles.24 While Judge Cummings' 
reliance on problematic law office history was bad enough, the Appeals Cowt 
decision in Emerson represented an even more disturbing lack of historical 
sophistication.2s Two of the judges held that the Second Amendment protected 
an individual right, but concluded that the federal gun law prohibiting individuals 
under a domestic violence restraining order from being in possession of a firearm 
was not a violation of Emerson's Second Amendment rights.26 Had the judges · 
made such an argument in philosophical terms, their decision would have been 
novel, but entirely logical. Rather. than follow this more honest path, the judges 
cloaked their decision in a set of historical arguments that more closely 
resembled an alternative history science fiction fantasy than an accurate 
rendering of the past.27 The majority decision of the Appeals Court made little 
use of the academic law review literature and instead quoted extensively from a 
remarkable text supplied to the court by the Second Amendment Foundation, The 
Origin of the Second Amendment, a self-published collection of primary sources 
from the Founding era culled together by a park ranger and gun enthusiast from 
Michigan.28 

Before offering some insight into what a new paradigm for the Second 
Amendment might resemble, it is important to expose some of the historical 
errors that have by dint of ~ent repetition come to be regarded as historical 
truth in this contentious debate. · 

Constitutional Law Classes, 48 J. LEGAL EDUC. 591 ( 1998). For a critique of Volokh. see Dorf, 
supra note 10, at 297-99. 
23 See United States v. Emerson, 270 F.3d 203 (5th Cir. 2001). 
24 United States v. Emerson, 46 F. Supp.2d 598 (N.D. Tex. 1999). The relationship between recent 
scholarship and the Emerson decision is discussed in Judge Alex Kosinski's, Who Gives a Hoot 
About Legal Scholarship, 37 Hous. L. REv. 29S (2000). 
25 See United States v. Emerson, 270 F.3d 203 (Sth Cir. 2001). 
21, Id. 
27 For a useful introduction to the genre of alternative history science fiction, see Karen Hellekson, 
Toward a Taronomy of the Alternate History Genre, 41 Exl'RAPoLATION 248 (2000). 
28 See DAVIDE. YOUNG, THE ORIGIN HISTORY OF TIIE SECOND AMENDMENT (1991 ). For a 
remarkable Interview with the author, see Michael V. Palletier, Origins of the Second Amendment, 
at http://www.keepandbeararms.com/infonnation/XCIBViewltem.asp?ID'2722.com (last visited 
June S, 2002). While checlcing the references in footnote 2 on page 226 of Young I found multiple 
errors which suggests that the court erred in treating this work as an authoritative scholarly edition. 
The standard reference work for scholarly editing is MARY-JO KuNE, A GUIDE TO DocuMENTARY 
EDrnNO ( 1998). 
29 See Saul Cornell, Commonplace or Anachronism: The Standard Model, the Second Amendment, 
and the Problem of History in Contemporary Constitutional Theory, 16 CONST. CoMT. 221 (1999); 
see also Jack N. Rakove, Highest State of Orlginalism, 16 CHI.-KENT L. REY. 103 (2000). 
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II. STANDARD MODEL, STANDARD ERRORS 

"A RIGHT OF TIIE PEOPLE" 

661 

The first problematic assertion of the Standard Model is that the phrase 
''right of the people" was synonymous with individual rights in · the Founding 
era. 30 This view is concisely stated by Glenn Harlan Reynolds, who argues that 
''The text's support is seen as straightforward: the language used, after all, is 
'rigbt of the people,' a term that appears in other parts of the am· of Rights that 
are universally interpreted as protecting individual rights. Thus, any argument 
that the right protected is not one enforceable by individuals is undermined by 
the text.',31 Had Reynolds taken the time to immerse himself in the constitutional 
texts and language of the period, he would have encountered many examples in 
which the phrase ''right of the people" did not mean an individual right. 
Consider the language of the Pennsylvania. Constitution which asserts ''the people 
of this state have the sole, exclusive, and inherent right of governing and 
regulating the internal police of the same.',32 Here is one obvious example of 
how the phrase ''right of the people" was used to protect a collective, not 
individual, right. Additional evidence for such a reading of the phrase ''right of 
the people" may be found in the work of Richard Primus and Jack Rakove. 33 

Primus correctly observes that the Founding generation held that "some rights 
were held to belong to 'the people as a collective body rather than to people as 
individuals. "'34 

· · 

Reynolds is not the only gun rights advocate to approach the phrase 
"right of the people" in an anachronistic fashion.35 The prolific gun rights 
advocate Don Kates adopts a similar ahistorical reading of the Bill of Rights.36 

According to Kates, the claim that the phrase ''right of the people" does not mean 
an individual right requires that the "following set of propositions must be 
accepted: (1) when the first Congress drafted the Bill of Rights it used 'right of 
the people' in the first amendment to denote a right of individuals (assembly); (2) 
then, some sixteen words later, it used the same phrase in the second amendment 
to denote a right belonging exclusively to the states.',37 Upon closer historical 
examination even this apparent truism appears to be false. "Assembly,'' Primus 

30 See, e.g., Roger I. Roots, The Approaching Death of the Collective Rights Theory of the Second 
Amendment, 39 DUQ. L. REv. 71, 73 (2000). 
31 Reynolds, supra note JO. 
32 PA. CoNST. of 1776, Declaration of the Rights of the Inhabitants of the Commonwealth or State 
of Pennsylvania,§ m. 
33 See RlCHARD A. PRIMUS, The AMERICAN LANGUAGE OF RIGHl'S 86-87 (1999); see also Rakove, 
supra note 29. 
34 See PRIMUS, supra note 33, at 86-87. 
35 See Sanford Levinson, Is the Second Amendment Finally Becoming Recognized as Part of the 
Constitulion? Voicu from the Courts, 1998 BYU L. REv: 127 (1998) and Don B. Kates, Jr., 
Handgun Prohibitions and the Original Meaning of the Second Amendment, 82 MICH. L REv. 204, 
218 (1983). 
36 Kates, supra note 35, at 218. 
37 Id. 
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reminds us, is an "activity of the people plural.',38 Similarly, the right to keep and 
bear anns was a right of the people in their collectiye capacity.39 

Individual rights theorists are probably correct to stress that the 
traditional formulation of the collective rights argument as a right of the states is 
misleading.40 A right of the peopl~ is not·identical to a right of the states.41 A 
more accurate way to paraphrase the right protected by the original Second 
Amendment might be to describe it as a right of the people acting through their 
state governments to form well-regulated militias. 

ill. "A.WELL REGULA TED MILITIA" · 

Glenn Reynolds asserts that a well-regulated militia was "one that was 
well-trained and equipped; not one that was 'well-regulated' in the modern sense 
of being subjected to numerous government prohibitions and restrictions.',42 

Reynolds' claim about the meaning of this disputed term also rests on a false 
universalism and mythical consensus that never existed in the Founding era. To 
find evidence contradicting his assertion, one need only examine the relevant 
clause of the Articles of Confederation: "Every State shall always keep up a well 

· -regulated and disciplined militia, sufficiently armed and accoutered, and shall 
provide and constantly have ready for use, in public stores, a due number of field 
pieces and tents, . and a proper quantity of arms, ammunition and camp 
equipage.',43 Contrary to Reynolds' claim, well-regulated and disciplined were 
not always synonymous.44 Nelson Lund shares Reynolds' mistaken view about 
the meaning of the term ''well-regulated.',45 

. Thus, Lund writes that this term 
"does not imply heavy regulation, or more regulation. When one thinks about it, 
one should easily recognize what would have been much more immediately 
apparent to any eighteenth-century reader: that something can only be well
regulated when it is not overly regulated or inappropriately regulated.',46 Here 
again, Lund has smuggled in a false notion of consensus that few serious 
historians of the Founding era would accept.47 It is interesting that Lund would 

38 PRIMUS, supra note 33. 
39 See PRIMUS, supra note 33. Akhil Amar compares the militia right in the Founding era to the 
jury, another collective incarnation of the people, in. THE BILL OF RIOtrrS: CREATION AND 

RF.cONSTRUCTION, 48 (1998): 
40 See Levinson, supra note 35 and Kates, supra note 35. 
41 On this point, the explicit argument of the text and the implicit understandings of Federalists and 
Anti-federalists may have diverged. 
42 Reynolds, supra note 10, at 474. . 
43 ARTICLES OF CONFEDERATION, at http://www.yale.edu/lawweb/avalon/artconf.htm (last visited 
June 5, 2002). 
44 CJ Reynolds, supra note 10. 
45 See Nelson Lund, The Ends of Second Amendment Jurisprudence: Firearms Disabilities and 
Domestic Violence Restraining Orders, 4 'IEx. REY.OF L. &POL 1S7 (1999). 
46 Id. · 
47 For a useful overview of recent historical scholarship on .the Revolutionary era that stresses 
ideological diversity, see LINDA K. KERBER, The Revolutionary Generation: Ideology, Politics, and 
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invoke the notion of how a typical 181'1 century reader would have understood 
this phrase. The subject of reconstructing the distinctive patterns of eighteenth 
century readers has attracted considerable scholarly attention from serious 
historians and literary scholars.48 Unfortunately,: Lund has not immersed himself 
in recent scholarship in either history or literary, studies. , His facile and 
anachronistic reading ignores the important insights to be gained from the 
innovative body of scholarship on early American.reading practices.49 Instead, 
Lund simply reads his own ideological preferences into the Second Amendment, 
conflating the ideas of today's Federalist Society, with the ideology of the 
Federalists who crafted the Second Amendment in the first Congress.50 

Another problem with the simplistic formulation of the concept of 
regulation favored by Reynolds and Lund is that it does not explain how 
discipline could be achieved without extensive regulation.st Had either scholar 
taken the time to explore the laws governing the militia, they would have realized 
that government enjoyed a wide latitude to legislate on matters relating to arms.52 

Government had a right to inspect weapons in one's home or alternatively to 
require individuals to tum in the~ government issued weapons for inspection at , 
government arsenals. 53 Indeed, Lund has articulated an amusing Goldilocks's 
principle regarding the meaning of the term ''well-regulated."54 According to 
Lund, the Founders intended this phrase to mean not over-regulated, not under
regulated, but just the right amount of regulation.55 Such a claim is hard to 
reconcile with Hamilton's discussion of the militia in Federalist #29: "To 
acquire the degree of perfection which would entitle them to the character of a 
well-regulated militia, would be a real grievance to the people.',s6 Hamilton went 
on to note that given popular· aversion to the rigors of military discipline, the 
Federal government would be well advised to abandon the general militia and 
instead form a select militia.57 Essentially, Hamilton did not think it possible to 
have too much regulation.58 The danger posed by overly severe military 

Culture in the Early Republic, in THE NEW AMERICAN HISTORY {Eric Foner ed., 1997). 
48 For an overview of recent historical work on reader response and its relevance to constitutional 
history, see SAUL CORNELL, THE OTHER FOUNDERS: ANTI-FEDERALISM AND THE DISSENTING 
'TRADmON IN AMERICA 1788-1828 { 1999). 
49 Id. 
so See Lund, supra note 4S; see also http://www.fed
soc.org/Publications/joumalistsguide/mediaguide.htm# {last visited June S, 2002). For a discussion 
of the Federalist Society, see Chris Mooney, Losers: Bush's Ally, the Federalist Society, Resurrects 
the Views of the Vanquished in the Constitutional Debate - the Anti-Federalists {April 25, 200 I) at 
http://www.prospect.org/webfeatures/2001/04/mooney-c-04-2S.html {last visited June 25, 2001). 
si See Reynolds, supra note 10, and Lund, supra note 4S. 
Sl See THE PERPETIJAL LAWS OF TIIE CoMMONWEALTII OF MASSACHUSETTS 240 {1789), and THE 
DocUMENTARY HISTORY OF TIIE RATIFICATION OF THE CoNsnnmoN VOL II (1976) microfonn 
Supp.pp. 1361-1373 
S3 Id. 
54 See Lund, supra note 4S. 
ss Id. 
s6 THE FEDERALIST 184 (Jacob E. Cook ed., 1961). 
S1 Id. 
ss Id. 
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discipline was not something most Federalists feared, but rather was a concern of 
the Anti-Federalists.59 This fear was captured by an Old Whig who warned that, 
''They can subject all the· militia to strict military laws, and punish the 
disobedient with death, or otherwise, as they shall think right: by which they can 
march the militia back and forward from one end of the continent to the other, at 
their discretion; these powers, if they should ever fall into bad hands, may be 
abused to the worst purposes.''60 

Another meaning of ''well-regulated" that neither Reynolds nor Lund 
pays much attention to is suggested by the actions of the insurgents in Shays's 
rebellion who called themselves Regulators.61 Although the rogue militia ~ts 
that supported Shays believed themselves to be regulated, they shared little with 
the well-regulated militia that the Founders idealized.62 A careful exegesis of the 
historical meanings attached to the term ''well-regulated" suggests that the 
Standard Model's efforts to define it exclusively in terms of a mild form of 
military discipline rests on a highly selective reading of the evidence. 63 

. 

IV. CONGRESSIONAL DEBATES AND COUNTER-FACTUAL SPECULATIONS 

Substantial attention has been devoted to the changes that Madison's 
original language regarding the right to bear arms underwent in Congress.64 The 
Standard Model• s treatment of this evidence is also marred by a selective use of 
evidence and questionable anachronistic readings of texts. Madison's original 
suggestion that the right to bear arms be placed in the body of the Constitution in 
Article I, Section 9 has been invoked by several supporters of the Standard 
Model as definitive proof of the individual rights character of this right.65 In the 
view of Glenn Reynolds, "If he had thought the Second Amendment would alter 
the military and/or militia provisions of the Constitution he would have 
interlineated it in Article I, Section 8, near or after clauses 15 and 16. Instead, he 
planned to insert the right to arms with freedom of religion, the press and other 
personal rights in Section 9 following the rights against bills of attainder and ex 
post facto laws. ,.66 This view is endorsed by L.A. Powe, who asserts that this 
decision is clear proof that Madison understood this provision to be an individual 
right. 67 "If the collective rights theory were correct,'; Powe asserts, '~en 

59 See 2 HERBERT J. STORING, THE CoMPLETE ANTI-FEDERAUST 36 { 1981 ), 
~M . 
61 See Reynolds, supra note l 0, and Lund, supra note 45. · 
62 See ROBERT GROSS, IN DEBT TO SHA VS: THE BICENTENNIAL OF AN AGRARIAN REBEWON (1993). 
63 Id. 
64 See Reynolds, supra note 10, at 467-71. 
65 Id. at 473. 
66 Id. 
67 See L.A Powe, Guns, Worm and Constitutional Interpretation, 38 WM. & MARYL. REv. 1311, 
1338-39 (1997). The notion that Madison's original intent might trump that of the final fonn of the 
amendment that emerged out of the give and take of the debate in the First Congress is one of the 
strangest elements of the Standard Model's variant on originalism. 
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Madison should have placed his 'Second Amendment' either in Article I Section 
8, with the militia clauses, or in Article IV, Section 4, the Guarantee Clause.',68 
Once again supporters of the Standard Model fail to adequately contextualize the 
text they quote. Madison's decision to place the right to bear arms in: Article I, 
Section 9, followed the common practice in virtually all of the individual state 
constitutions of separating the statement of the right to bear arms from the 
organization of the militia. 69 The original placement of the right to bear arms 
does little to clarify whether he thought this was an individual or a collective 
right. Supporters of the Standard Model have ignored a much more important 
piece of evidence about how Madison understood the connection between the 
right to bear arms and other fundamental rights. Madison originally proposed an 
amendment that read: ''No State shall infringe the right of trial by Jury in 
criminal cases, nor the rights of conscience, nor the freedom of speech, or of the 
press."70 It is important to recall that in 1788-89 Madison viewed the individual 
states, not the federal government, as the greatest threat to liberty. 71 In a letter to 
Jefferson describing his views about the efficacy of a written bill of rights, 
Madison reminded Jefferson that ''repeated violations of these parchment barriers 
have been committed by overbearing majorities in every State."72 "There is," 
Madison warned, "more danger for those powers being abused by the State 
Governments than by the Government of the United States.''73 If Madison's 
primary concern was protecting an individual right to bear arms, then the right 
should have been listed as one of those fundamental rights that the states could 
not violate. Given the penchant of Standard Modelers to pose counter-factual 
questions, one wonders why they have not asked this .one. Such . a fear, it is 
worth noting, was not an abstract concern.74 States such as Pennsylvania had 
disarmed their citizens during the Confederation period.75 If Madison were 
concerned about an· individual right to bear arms similar in nature to freedom of 
the press, then one must ponder why he omitted such a right from his proposal. 
Once again, the use of counter-factual speculation by Standard Modelers only 
cuts in one direction-in support of an individual right; 

It is important for scholars to acknowledge the limits of the documentary 
record available to us. This fact casts doubt on Nelson Lund's claims about 
congressional intent in revising Madison's original language. 

68 Id. 
69 Virginia Declaration of Rights, Massachusetts, and Pennsylvania Constitutions are all available 
at the Yale Law School's Avalon project, http://www.yale.com Oast visited June 5, 2002). 
70 Charles F. Hobson, The Negative on State Laws: James Madison, the Constitution, and the Crisis 
of Republican Government, 36 WM. & MARY Q. 21S, 234 (1979). . 
7 For Madison's thinking about the Bill of Rights, see Paul Finkelman, James Madison and the Bill 
of Rights, SUP. Cr. REv. 301 (1990); Jack N. Ralcove, The Madisonian Moment, SS U. CHI. L REv. 
473 (1988); Jack N. Ralcove, The Madisonian Theory of Rights, WM. & MARYL. REv. 245 (1990). 
72 THE MIND OF THE FOUNDERS: SOURCES OF THE POUTICAL THOUGHT OF JAMES MADISON, I S7 
~Marvin Meyers ed., 1981). 
3 Id. at 173. 

74 See Cornell, supra note 29. 
"Id. 
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All the major changes made during the congressional process 
increased the clarity with which the Second Amendment protects 
an individual right, not a right of the states to maintain military 
organizations. The conscientious objector clause was dropped. 
The reference to a ''well anned militia" was eliminated. The 
description of the militia as an entity "composed of the body of 
the people" was omitted. Each of these phrases could have 
suggested that the right to keep and bear anns was somehow 
restricted to the context of military service. Although Madison 
meant to imply no such thing, the fact that each of these 
potentially misleading phrases was deliberately removed from 
the text confirms that Congress knew exactly what it was doing 
when it proposed for ratification the unambiguous text that is 
now part of the Constitution. 76 

2002 

While Congress may have known exactly what it was doing, it is 
impossible for Lund or any other modem scholar to make a similar claim. 
Records for the Senate,s deliberations do not exist. Unless Lund has conducted a 
seance or studied past life regression with actress Shirley McLaine, his claims are 
speculative at best. Upon closer examination his interpretation is worse than 
speculative; it is profoundly ahistorical. Lund assumes that the First Congress 
shared with modem scholarship a dichotomous view of the meaning of the right 
to bear arms, as either an individual right or a collective right.77 Rather than 
prove this claim, Lund simply assumes it to be true. Such an argument is entirely 
circular. Consider the deletion of the phrase describing the militia as 
"composed of the body of the people." Individual rights theorists argue that the 
deletion of this phrase was merely stylistic.78 Everyone assumed that such a 
militia would be drawn from the entire population.79 An alternative and more 
plausible reading has been suggested by Jack Rakove, who has argued that this 
change actually strengthened the power of Congress to define who the militia 
would be in the future.80 A similar counter-factual sleight of hand is evident in 
the following comments by Joyce Lee Malcolm: "Had the right to be anned an 
exclusively, or even primarily, collective aspect Senators would have approved 
the amendment to add 'for the common defense.' Congress had the opportunity 
to incorporate into the language of the amendment the meanings the collectivist 
school has tried so hard to read into it.t,s1 It is not collective rights theorists, but 
Malcolm, who has read back contemporary concerns into the eighteenth century 
texts. Nor is it surprising that Malcolm, a specialist on 17tJt century English 
history, would fail to adequately situate this debate within its late 18tJt century 

76 Lund, supra note 45, at 181-82. 
11 Id. 
78 See Malcolm, supra note 11. 
19 Id. 
80 See Ralcove, supra note 29. 
81 Malcolm, supra note 11. 
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American context. 82 A much more plausible reading of this change is suggested 
by the work of Don Higginbotham, the leading military historian of the 
Revolutionary era. 83 Higginbotham demonstrates convincingly that the main 
issue for both Federalists and Anti-Federalists in the Second Amendment debate 
was not individual rights, but federalism.84 It was the allocation of military 
power in the new republic that was at the core of the debate over the militia.85 To 
declare that the militia was to be used for the common defense would have 
troubled Virginia Anti-Federalists who would have wanted to preserve the ability 
of their state to use the militia to put down rebellion, a particularly troubling 
prospect to southerners fearful of the danger posed by the threat of slave 
insurrections. 86 

Lund's claims about the significance of the Congressional debate over 
the conscientious objector provision also distorts the historical record by 
wrenching the debate out of context.87 Rather than support the Standard Model's 
contention that Congress sought to clarify the individual rights nature of the text, 
the deletion of the conscientious objector clause suggests just the opposite.88 

Gerry objected to the way in which the clause about conscientious objection 
status might allow the new government to disarm the militia of the states: "I am 
apprehensive, sir, that this clause would give an opportunity to the people in 
power to destroy the constitution itself. They can declare who are those 
religiously scrupulous, and prevent them from bearing arms." 89 Although Gerry 
might have used this occasion to express concern that an individual right to own 
guns was in danger, he showed no interest in this issue.90 His concern was 
focused squarely on the threat to the militia.91 "Whenever government means to 
invade the rights and liberties of the people, they always attempt to destroy the 
militia."92 Rather than support the Standard Model's claim, Gerry's exclusive 
focus on the potential of the conscientious objector clause to be used to destroy 
the militia provides strong evidence that the primary issue under consideration 
was the militia.93 Given the Standard Modelers' fondness for counter factual 

82 See JOYCE LEE MALCOLM, THE ENGLISH PF.OPLE AND THE CROWN'S CAUSE. 1642-1646, (1977) 
(unpublished Ph. D. dissertation, Brandeis University). While Malcolm often derides supporters of 
the collective rights view for their ties to gun control, she has been less than forthcoming about her 
own connections to the NRA. See, e.g., JOYCE LEE MALCOLM, DISARMED: THE Loss OF THE RIGHT 
TO BEAR ARMS IN REsTORATION ENGLAND (1981). Malcolm's worlc was republished by the NRA 
Institute for Legislative Action. 
83 See Don Higginbotham, The Federalized Militia Debate: A Neglected Aspect of Second 
Amendment Scholarship, 55 WM. & MARY Q. 39 (I 998). 
84 Id. 
85 See Bogus, supra note 13, at 407. 
86 Id. at 357. 
87 See Lund, supra note 45. 
88 Heyman, supra note 13, at 275. 
89 CREATINGTIIE BilLOF RIGHTS 182 (Charlene Bickford et al., eds., 1991). 
90 See H. Richard Uviller & William G. Merkel, The Second Amendment in Context: The Case of 
the Vanishing Predicate, 16 CHI.-K.ENT L. REv. 403, 501 (2000). 
91 Id. 
92 Id. 
93 Id. 
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questions, one wonders why they did not pose the following one: why didn't 
Gerry make at least passing mention of the potential for the conscientious 
objector exclusion to provide a ;retext to deprive individuals of a right to own 
weapons for personal defense? Appealing as counter-factual speculations may 
be, they are notoriously difficult to evaluate and provide an exceedingly weak 
foundation for constitutional arguments.95 Jefferson Powell's wise caution that 
"Arguments from silence are unreliable and often completely ahistorical," has 
been violated repeatedly by supporters of the Standard Model. 96 In most cases 
we s~ly do not know why an author opted to make one claim and not 
another. 7 At the very minimum, one would expect those choosing to dabble in 
counter-factual speculation to do so in an even-handed and balanced fashion.98 

Had supporters _of the Standard Model approached their subject with greater 
scholarly rigor, they might have posed at least some of the sorts of counter
factual questions that point toward the collective rights understanding of the 
Amendment.99 In every instance Standard Modelers have used counter-factual 
speculation to cloak the obvious fact that there are relatively few examples of 
anyone discussing the right to bear anns as an individual right in the 18th 

century.100 

V. "PRIVATE ARMS" 

Another favorite text of Standard Modelers is a hastily assembled 
newspaper essay defending the Bill of Rights prepared by Federalist Tench 
Coxe.10 The gun rights advocate Stephen Halbrook claims that Coxe's essay was 
widely reprinted and, moreover, he argues that a search of the literature of the 
time reveals that no writer disputed or contradicted Coxe's analysis.102 Actually, 
if one scans Halbrook's notes, it appears that Coxe's essay appeared a total of 
three times.103 In 1790 there were 84 newspapers in America, which means that 
Coxe's essay was ignored by more than 95% of the press.104 It is hard to see how 
this sort of evidence could prove that Coxe's essay was representative of widely 
held views or that it reached a particularly wide audience. Nor can one infer 
much from the fact that no one bothered to refute Coxe. The absence of a 

94 See CREATING THE BILL OF RIGHTS, supra note 89, at 182. 
95 See Powell, supra note 9, at 671. 
96/d. 
91 Id. at 672. 
98 Id. 
99 See CREATING THE BILLOFRIGHTS,supra note 89, at 182 . 

. 
100 See Dorf, supra note 9. 
101 See Stephen P. Halbrook & David B. Kopel, Tench Coxe and the Right to Keep and Bear Arms 
1787-1823, 1 WM. &MARVBILLRTS.J. 347(1999). 
102 Id. 
103 Id. 
104 Information on early American newspapers can be found in THE ATLAS OF EARLY AMERICAN 
HISTORY (Lester Cappon ed., 1978). 
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· rebuttal might just as easily signify indifference as acceptance. The most 
reasonable conclusion to draw is that Coxe's essay was simply not very 
intluential.1°' Additional support for the idea that this essay was not intended to 
be a definitive commentary on the meaning of the Bill of Rights is provided by a 
letter Coxe wrote to Madison describing his effort.106 In a letter to Madison, Coxe 
described his effort in the following way: "I have therefore taken an hour from 
my present engagement" and ''thrown together a few remarks upon the first part 
of the Resolutions."107 Given Coxe's own description of his remarks as ''thrown 
together," it is difficult to understand the importance that has been assigned to 
them by Standard Modelers.108 In his essay Coxe does affirm ''the right of the 
people to keep and bear their private arms."109 While it is possible to read this 
statement as an expression of an individual rights point of view, Coxe's 
invocation of the right of the people within the context of resisting tyranny is 
·more plausibly read as a reiteration of the necessity of a citizen militia composed 
of the sturdy yeomanry than it is of some sort of expansive individual right 
comparable to freedom of speech.110 Eighteenth century members of the militia 
were expected, and in many instances, required, to provide their own weapons.111 

Individual ownership of weapons within the context of militia service is not the 
same thing as an individual right to own weapons for personal defense.112 Still, 
individual rights theorists and some revisionist statements of the collective rights 
thesis have correctly drawn attention to the fact that the Founders expected that a 
large segment of the population would bear arms as part of the militia.113 Of 
course, as Carl Bogus and others have argued, the text of the Constitution gives 
Congress the power to decide who is part of the well-regulated militia protected 
by the Second Amendment.114 Ultimately it is up to Congress to decide who may 
bear arms as part of the well-regulated militia. 

When Coxe's remarks are set within the context of his general discussion 

105 Joyce Lee Malcolm also mistakenly interprets the absence of a rebuttal as a sign of broad 
~tance. See Malcobn, supra note 11. 
106 See CREATING THE BIU OF RIGHTS, supra note 89. 
107 Id. at 252-53. . 
108 Coxe's essay is central to the arguments of Halbrook and Kopel, supra note 101, and Kates, 
supra note 6, at 224. 
109 Id. 
no See Williams, infra note 114. 
Ill See Chuck Dougherty, The Minutemen, the National Guard and the Private Militia Movement: 
Will the Real Militia Please Stand Up?, 28 J. MARSHAi.LL. REv. 959,963 (1995). 
n2 For a aitique of the Standard Model's reading of Coxe's statement, see GARRY W1u.s, A 
NECESSARY Evn.: A HISTORY OF AMERICAN DIS'JllUST OF 0oVERNMENT 214-15, 257 (1999). 
113 See, e.g., David Yassky, Symposium: The Second Amendmenl, Panelist, 10 SETON HAU. CoNST. 
L J. 821,822 (2000). 
u4 See Bogus, supra note 4. The revisionist view of the collective rights view, described by 
individual rights theorists as the sophisticated version (which presumably exists in contrast to an 
unsophisticated version-although I am unaware of anyone claiming to be a supporter of the 
unsophisticated collective rights view), is best represented by David C. Williams, Civic 
Republicanism and the Citizen Militia, 101 YALE L.J. 551 (1991), and David C. Williams, The 
Unitary Second Amendment, 73 N.Y.U. L. REv. 822 (1998). The power of Congress to decide the 
composition of the militia is discussed in Bogus, supra note 13. 
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of the Bill of Rights, the individual rights gloss of his text seems even more 
problematic. A careful reading of Coxe's essay reveals an understanding of the 
Bill of Rights that is far more republican than liberal in spirit. Coxe explicitly 
described ''the republican spirit" of Madison's draft of the Bill of Rights. m 
While defending ''the creed of liberty," Coxe underscored that government 
existed to pursue the public good.116 Interestingly, in discussing the core 
freedoms that would eventually constitute the First Amendment, Coxe chose to 
describe them as "political rights," not individual or personal rights.1·17 Although 
Coxe's republican language is not incompatible with liberal ideas about 
individual rights, it certainly does not bear the weight placed upon it by 
supporters of the Standard Model. 118 

IV. A RIGHT TO BEAR QUILLS, OR KILL BEARS: THE CURIOUS 
CASE OF PENNSYLVANIA 

One of the most remarkable features of recent writing about the Second 
Amendment is the degree to which supporters of the individual rights view have 
drawn on evidence from Pennsylvania to support their claims.119 When properly 
contextualized, the texts most often cited to prove the existence of an expansive 
individual right actually demonstrate quite the opposite: the example of 
Pennsylvania provides proof of an expansive conception of the right of the state 
to regulate and limit access to firearms.120 Shortly after adopting their state 
constitution, which affirmed that ''the people have a right to bear arms for the 
defense of themselves and the state," Pennsylvanians passed a series of Test Acts 
which imposed severe r,enatties on citizens who refused to take an oath of 
allegiance to the state. 21 Individuals who refused to take the oath were 
disarmed.122 

The Pennsylvania Constitution did affirm, "That every member of 
society hath a right to be protected in the enjoyment of liberty and property, and 
therefore is bound to contribute his proportion toward the expense of protection, 

115 Tench Coxe, A PENNSYLVANIAN, New York Packet, June 23, 1789. 
116 Id. 
117 Id. 
118 [Tench Coxe] A Pennsylvanian, "Remarks on the First Part of the Amendments ... " New York 
Packet, June 23, 1789. Robert Shalhope, supra note 15, wisely cautions against the dangers of 
over-stating the corporate nature of republicanism. By contrast, the Standard Model's reading of 
Coxe over-emphasi:zes the liberal individualist character of this text. -
119 Among the essays that draw heavily on Pennsylvania to support the individual rights view are: 
David T. Hardy, The Second Amendment and the Historiography of the Bill of Rights, 4 J.L. & 
POL'Y l (1987); Reynolds, supra note 10, at 63; Thomas Macafee & Michael J. Quinlan, Bringing 
Forward the Right to Keep and Bear Arms, 15 N.C. L. REv. 781 (1997), and Nelson Lund, The 
Past and Future of the Individuals Right to Bear Arms, 31 GA. L. REv. 1 ( 1997). 
120 See Cornell, supra note 29, at 246. 
121 Id. at 228. 
122 For infonnation on the Test Act, see Cornell, supra note 29, at 246. 
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and yield his personal service when necessary, or an equivalent thereto.''123 The 
text then goes on to declare that "nor can any man who is consciously scrupulous 
of bearing anns, be justly compelled thereto, if he will pay such equivalent, nor 
are the people bound by any laws, but such as they have in like manner assented 
to, for their common good. "124 While such a view might seem illogical to 
modern gun rights advocates, it makes perfect sense given the limited view of 
self defense under 18th century law.125 It ·is important to recall that in the 
eighteenth-century the notion of self defense did not entitle citizens to use deadly 
force against attackers in most cases.126 One was required to retreat to the wall 
before one might kill an attacker. Standard Model scholarship has smuggled a 
modern conception of the right of self defense, further obscuring the original 
meaning of the right to bear anns.127 

The Pennsylvanians who drafted the Test Act did not accept similar 
limits on freedom of press or freedom of religion. 128 While there was a broad 
consensus that prior restraint of the press was unacceptable, prior restraints on 
gun ownership, including large scale disarmament of parts of the civilian 
population, presented no constitutional problem to Pennsylvanians. 129 The 
Constitutionalist party that framed the Pennsylvania constitution and passed the 
Test Act accepted that the state could disarm peaceful citizens when the good of 
the community required such action. 130 Such actions were compatible with the 
notion of self defense expressed in the state constitution. m Contrary to the 
claims of Standard Modelers, Pennsylvania's Constitutionalists recognized a 
fundamental difference between guns and words.132 Prior restraints on gun 
ownership were not unconstitutional.133 

It is interesting to note that the Test Acts stripped citizens of the right to 
sit on juries.134 As historian Douglas Arnold noted, the act was also more than a 
war time emergency measure, but rather an effort by Pennsylvania's 
Constitutionalist party to restrictively define citizenship to those capable of 
displaying the requisite virtue.135 In the case of Pennsylvania, the right to bear 
arms was neither an individual right nor a collective right in the sense with which 

123 PA. CONSTITITTION of 1776, Declaration of the Rights of the Inhabitants of the Commonwealth 
or State of Pennsylvania § III. 
124 /d. 

l2S See RICHARD MAXWEU BROWN, No Durv TO RETREAT: VIOLENCE AND VALUES IN AMERICAN 
HISTORY AND SOCIE'JY (1991). 
126 Id. at 3-5. 
127 For a discussion of this, see Heyman, supra note 13. 
128 See Cornell, supra note 29, at 230. 
129 Id. It is important to distinguish between political speech and other fonns of speech. 
Pennsylvanians accorded political speech enonnous latitude while restricting other fonns of speech 
such as artistic speech in ways that might include fonns of prior restraint. 
130 For more on the political struggle over the Test Acts, see DoUGI.AS M. ARNOID, A REPUBLICAN 
REvOLUTION: IDEOLOGY AND Pouncs IN PENNSYL v ANIA 1776-1790 ( 1989). 
131 Compare BROWN, supra note 125, with ARNOLD, supra note 130. 
132 See Cornell, supra note 29, at 229. 
133 /d. 
134 See ARNOLD, supra note 130, at I 08. 
m Id. 
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these terms are most often used in modern constitutional debate over the meaning 
of the Second Amendment.136 It would be more accurate to describe it as a civic 
right, one that was limited to those members of the polity who were deemed 
capable of exercising it in a virtuous manner. Freedom of religion or freedom of 
the press were genuinely rights of individuals and were treated differently. than 
were civic rights such as militia service, or the right to sit on juries.137 The Test 
Acts stripped citizens of certain ·civic rights, but did not deprive them of 
fundamental individual rights.138 Pennsylvania Anti-Federalists, the group who 
supported the Test Acts, accepted a level of gun regulation that far exceeds 
anything modern gun control groups have advocated.139 The actions of 
Pennsylvania Anti-Federalists serve as an important reminder about the dangers 
of treating the Founding generation as though th~ were modern civil libertarians • 
or the forebearers of today's gun rights activists.1 It also provides an additional 
cautionary reminder for those who would endorse a narrow originalist approach 
to constitutional interpretation.141 Although the irony would not be appreciated 
by many modern gun rights advocates, the proposals of modern gun control 
advocates, registration, mandatory safety training, and bans on specific classes of 
weapons pale in comparison to the l~e scale efforts to disarm the civilian 
population endorsed by Pennsylvanians.1 2 Indeed, the comprehensive hand gun 
bans advocated by the most ardent gun control activists seem tame by 
comparison, since they would not prohibit most long guns.143 Nor would such 
proposals require a political litmus to own weapons, something which 
Pennsylvanians accepted as a legitimate exercise of the state's police powers.144 

The history of gun laws enacted by the Founding generation offers important 
insights into how the right to bear arms was understood at the time the Second 
Amendment was ratified.145 The notion that guns could not be extensively 
regulated turns out to be a modem myth, one that has been aggressively spread 
by supporters of the Standard Model.146 Thus, Robert Cottrol confidently 
declares that "for much of American History there were few regulations 
concerning firearms ownership. "147 Such a view is contradicted by the work of 
William Novak who has convincingly demonstrated that state and local 
governments used their police powers extensively to regulate the storage of arms 

136 For a modem discussion claiming that both the individual right and collective right approaches 
are inadequate, see David Yassky, The Second Amendment: Structure. History, and Constitutional 
Change, 99 MICH. L. R.Ev. S88 (2000). 
137 See Arnold, supra note 130. 
138 Id. 
139 Id. 
140 Id. 
141 /d. 
142 /d. 
143 See JOSH SUGARMAN, EVERY HANDGUN IS AIMED AT You: TlfE CASE FOR BANNING HANOOUNS 
(2001). 
~M . 
145 See Cornell, supra note 29, at 229. 
146 Robert Cottrol, Second Amendment, in 11fE OxFORD COMPANION TO 11fE SUPREME CoURT 763 
(Kermit Hall ed., 1992). 
141 ld. 

Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-6, Page 214 of 255



29 N. Ky. L. Rev. 673 2002

Plaintiffs' Exhibit 9   9-017

Case 8:22-cv-01421-CJC-ADS   Document 48-9   Filed 01/27/23   Page 17 of 26   Page ID
#:729

ER-0970

Vol. 29:4 NORTHERN KENruCKY LAW REVIEW 673 

and gunpowder.148 The laws enacted by individual state governments regulating 
gun ownership and storage, including compulsory militia musters, and periodic 
gun censuses, make the comparison with other individual rights such as freedom 
of conscience or freedom of the press seem far fetched. 149 Government not only 
regulated guns and ammunition; it kept close tabs on who had guns and the 
condition of those weapons.150 The state also retained the right to compel citizens 
to submit to formal arms training and exclude individuals and groups from 
service• in the militia when individuals or groups were viewed as a threat to 
society.'51 

Standard Modelers have often invoked Pennsylvania's Anti-Federalist 
Minority to prove that the right to bear arms was intended to be an individual 
right. 152 In a foundational text for the Standard Model, gun rights proponent Don 
Kates declares that ''the individual right nature of the Pennsylvania right to arms 
proposal is unmistakable."153 The relevant amendment proposed by 
Pennsylvanians reads as follows: 

That the people have a right to bear arms for the defense of 
themselves and their own state, or the United States, or for the 
purposes of killing game; and no law should be passed for 
disanning the people or any of them, unless for crimes 
committed, or real danger of public injury from individuals; and 
as standing armies in the time of peace are dangerous to liberty, 
they ought not to be kept up; and that the military shall be kept 
under strict subordination to and be governed by the civil 
powers.ts4 

This provision bas also been used to prove that the phrase "bear arms" d,id not 
have an exclusively military connotation.155 In the view of Nelson Lund, 
"Contrary to a popular misconception, the military connotations frequently 
associated with the tenn 'bear arms' do not mean that the tenn invariably implies 
a military context. This was made perfectly clear in one of the earliest proposals 
for a bill of rights, which was drafted by the Anti-Federalist minority at the 
Pennsylvania ratifying convention."156 The ''popular misconception" Professor 
Lund alludes to is Garry Wills's discussion of the military connotation of the 
term "bear arms."157 Rather than survey 18th century legal usage in a systematic 

148 See WILLIAM J. NOVAK. THE PEOPLE'S WELFARE57 (1996). 
149 Id. 0n the regulation of the militia. see MARK PITCAVAGE. AN EQurr ABLE BURDEN: 'fHE 
OF.CLINE OF THE STATE MILITIAS, 1783-18S8 (Ph.D. dissertation, Ohio State University, 199S). 
ISO Id. 
m See Cornell, supra note 29, at 230. 
1
.
52 See, e.g., Kates, supra note 6, at 222. 

153 Id. 
154 

SAMUEL BRYAN, The Address and Reasons of Dissent of the Minority, in THE DocuMENTARY 
HISTORY OF nm RA 11FICA110N OF THE CoNSTm.TTION 623-24 (Merrill Jensen ed., 1976). 
15s See Lund,supro note 45, at 168-69. 
156 Id. 
157 See Garry Wills, To Keep and Bear Anns, N.Y. Rev. of Books (Sept. 21, 199S) (book review). 
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fashion, Lund's argument relies on the isolated example of the Dissent of the 
Minority.158 The use of phrase in this document, which as Wills notes was 
hastily assembled, hardly challenges the notion that standard usage carried with it 
a clear military meaning. 159 

The Dissent of the Minority does present a different challenge to the 
collective rights thesis.160 At least in Pennsylvania, there appears to have been a 
recognition of a right to hunt.161 Recognizing this type of individual right does 
not mean that the right was understood to be somehow comparable to the right of 
free speech.162 The provision affirming a right to hunt proposed in the Dissent 
acknowledged that this right might be limited as to time and place.163 Hunting 
was obviously subject to extensive regulation, including some types of prior 
restraints, restrictions that would never have been pennissible for speech.164 

Another problem with the Standard Model is the claim that the term 
defense of ''themselves" was synonymous with an individual right.165 It is 
important to recall that there were no organized police forces in eighteenth
century America and that the militia was often called on to serve as an agent of 
law enforcement.166 The Test Act empowered the militia to disarm citizens who 
refused to take the loyalty oath.167 Thus, in addition to serving as a military 
force, the militia in Pennsylvania also functioned as a police force. 168 Given this 
fact, it is far from obvious that the meaning of the phrase "defense of 
themselves" should be interpreted as a statement of individual rights.169 

The affinnation of the right to hunt, a provision not emulated by any 
other state ratification convention, does suggest a nonmilitary context for the 
right to keep arms.170 The Dissent of the Minority fused two separate rights 
protected by their state constitution-,-a right to bear arms and a right to hunt 
bears.171 Neither right was an expansive individual right comparable to freedom 
of conscience or freedom of the press.172 Wills may be correct that the 
conjunction of these two different rights was accidental, a product of haste and· 

See also Lund, supra note 45. Lund also confuses the phrase bear a gun with bearing arms. 
158 See Lund, supra note 45. . 
159 According to legal scholar David Yassky, congressional documents from the Founding era use 
this term in a military context on thirty other occasions. Supporters of the opposing view that 
bearing arms did not have a military meaning have only adduced the one example of the Dissent of 
the Minority to prove their case that the tenn did not have an exclusively military coMotation. See 
Yassky, supra note 136. Fora similar conclusion, see Dorf, supra note 9, at 315. 
160 See Y assky, supra note 136. · . 
161 See Cornell supra note 29. 
162 See Cornell, supra note 29, at 229. 
163 Id. 
164 See Cornell, supra note 29, at 230. 
165 See Wills, supra note 157, at 66. 
166 See LAWRENCE M. FRIEDMAN, CRIME AND PUNISHMENT IN AMERICAN HISTORY 67-68 (1993). 
167 Id. at 253. 
16s Id. 
169 See Cornell supra note 29. 
110 See ARNOLD, supra note 130, at 109. 
171 See Cornell, supra note 29, at 230. 
112 Id. 
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poor drafting.173 Still, once published, this mistake established the possibility of 
re-conceptualizing the meaninf of bearing arms, a process that did occur slowly 
over the subsequent decades.17 

V. FROM BEARING ARMS TO HUNTING BEARS: THE CHANGING MEANING 
OF THE RIGHT TO BEAR ARMS 

"For the historian," the eminent scholar Herbert Butterfield noted, "the 
only absolute is change." 175 Writing about the Second Amendment has 
presented a static image of the Amendment.176 The notion that the Second 
Amendment, in contrast to virtually every other feature of American 
constitutional life, remained fixed and unchanging over the course of American 
history seems patently absurd.177 Yet, this is precisely how legal scholarship on 
the Second Amendment has portrayed the meaning of the right to bear arms.178 

There is considerable evidence that this was not the case.179 Within two decades 
of the adoption of the Second Amendment, the meaning of the riJ11t to bear arms 
underwent some remarkable changes in state constitutional law.1 

Contrary to the myth of an unchanging constitutional right, a profound 
transformation in the history of the right to bear arms occurred in the early 
Jacksonian era when several state constitutions abandoned the distinctive 
eighteenth-century language protecting "the right of the people to keep and bear 
arms in defense of themselves," and adopted the more unambiguously individual 
right, that "every citizen has a right to bear arms, in defense of himself and the 

173 See Wills, supra note 157. 
174 See Cornell, infra note 175, at 675-78. 
175 HERBERT BI.TITERFlED, THE WHIG INTERPRETATION OF HISTORY 58 ( 1951 }. 
176 Two exceptions to this pattern are worth noting. Akhil Amar argues that the 14th Amendment 
transformed the meaning of the Second Amendment See Amar, supra note 39. Amar's approach 
to Reconstruction, "refined incorporation," has been challenged by a number of scholars. See 
Daniel J. Hulsebosch, Civics 2000, 91 MICH. L REv. 1520, 1546 (1999); Bret Boyce, Origlnalism 
and the Fourteenth Amendment, 33 WAKE FORF.ST L REv. 909 (1998) and Jack N. Ralcove, Two 
Foxes in the Forest of History, 11 YALEJ.L. & HUMAN. 191 (1999). For a different, less monolithic 
reading of the meaning of the 14th Amendment, see WIWAM E. NELSON, THE FOURTEENTH 
AMENDMENT (1998). Another model of the evolution of the Second Amendment is explored by 
David Yassky, The Second Amendment, 99 MICH. L. REv. 588 (2000). Yasskyfollows Amar's Yale 
colleague Bruce Ackerman. See BRUCE ACKERMAN, WE THE PEOPLE: TRANSFORMATIONS (1998). 
He highlights the transfonnation wrought by the New Deal on the Second Amendment Yassky's 
analysis is open to many of the criticisms made of Ackerman's work. See Richard A. Posner, Past 
Dependency and Pragmatism, 61 U. CHI. L. REv. S73, S96 (2000), and Larry Kramer, What's a 
Constitution/or Anyway?, 46 CASE W. REs. L. REv. 885 (1996}. Neither Amar nor Yassky devotes 
much attention to the important changes in the interpretation of the right to bear anns in the early 
Republic. 
111 Id. 
178 See Kates, supra note 6, at 222. 
179 See Yassky, supra note 176. 
180 See discussion below at pages 676-677. 
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State."181 The shift in constitutional discow-se evidenced in state constitutions 
written after the War of 1812 is profound.182 Consider the following state 
constitutional provisions pertaining to the right to keep and bear arms enacted 
between 1776 and 1820: 

.1776 Virginia: That a well regulated militia, composed 
of the body of the people, trained to arms, is the proper, natural, 
and safe defense of a free state; that Standing Armies, in time of 
peace, should be avoided, as dangerous to liberty; and that in all 
cases the military should be under strict subordination to, and 
governed by, the civil power. 

1780 Massachusetts: The people have a right to keep 
and to bear arms for the common defence. And as, in time of 
peace, armies are dangerous to liberty, they ought not to be 
maintained without the consent of the legislature; and the 
military power shall always be held in an exact subordination to 
the civil authority, and be governed by it. 

1792 Kentucky: That the right of the citizens to bear 
arms in defense of themselves and the State shall not be 
questioned. 

1817 Mississippi: Every citizen has a right to bear arms, 
in defence of himself and the State. 

1819 Maine: Every citizen has a right to keep and bear 
arms for the common defence; and this right shall never be 
questioned. 

1820 Missouri: That the people have the right peaceably 
to assemble for their common good, and to apply to those vested 
with the powers of government for redress of grievances by 
petition or remonstrance; and that their right to bear arms in 
defence of themselves and of the State cannot be questioned.183 

There was no uniform pattern of constitutional change across America 
in the period between 1776 and 1820.184 While the 1817 Mississippi state 
constitutional convention adopted a more liberal individualistic language, the 
Maine and Missouri Constitutions chose the older, more republican, formulation 
which clearly persisted well into the nineteenth century.185 The Missouri 

181 Eugene Volokh, The Commonplace Second Amendment, 73 N.Y.U. L. REv. 793, 794 ( 1998). 
182 For an argument that the War of 1812 marked a watershed in the evolution of the transition from 
republicanism to liberalism, see STEVEN w A TIS, THE REPUBLIC REBORN: w AR AND THE MAKING OF 
LIBERAL AMERICA 1790-1820 (1987). The literature on the debates over the relative importance of 
~blican and liberal ideas in American life is enonnous. 
18 For a complete list of state provisions on the right to bear anns, see Eugene Volokh, State 
Constitutional Right to Keep and Bear Arms Provisions, at 
http://www.law.uclaedu/faculty/volokh/2amteach/sources.htm (last visited June S, 2002). 
184 See id. 
185 Id. 
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Constitution is fascinating because it asserted that the right to assemble was 
designed to promote the common good, an explicitly republican formulation, and 
it directly juxtaposed the right of assembly with the right to keep and bear anns. 186 

The clear change in the language of state constitution provisions 
regarding the right to bear arms eluded the Fifth Circuit Court's majority opinion 
in Emerson.181 The court's confusion over the facts and basic chronology of the 
history of the right to bear arms is embarrassing: 

However, there are numerous instances of the phrase "bear 
arms" being used to describe a civilian's carrying of arms. Early 
constitutional provisions or declarations of rights in at least some 
ten different states speak of the right of the ''people" [ or 
"citizen" or "citizens"] ''to bear arms in defense of themselves 
[or "himself'] and the state," or equivalent words, thus 
indisputably reflecting that under common usage "bear arms" 
was in no sense restricted to bearing arms in military service.188 

Actually, there is almost no evidence from the 18th century to prove that 
the phrase "bear arms" was used in a non-military context. The only example to 
actually support the Court's claim, the Dissent of the Minority, hardly supports 
the · individual rights interpretation advanced by the Court.189 The majority 
opinion of the Fifth Circuit conflated the lan~ge used by the 18th century with 
the new language adopted in the 19th century. 90 It is difficult to know if the Fifth 
Circuit's decision is based on profound ignorance of history, or on deliberate 
misrepresentation motivated by the judges' ideological preferences. In either 
case, the decision in Emerson represents a new nadir in the use and abuse of 
history by federal courts. 

The meaning of the right to bear arms under state constitution law 
clearly changed during the first few decades of the nineteenth century, and this 
change itself provides one of the most serious challenges to both the individual 
and collective rights paradigms. 191 Individual rights supporters conveniently 
elide this change, while supporters of the collective rights view simply ignore the 
change all together.192 Appreciating the changing meaning of the right to bear 
arms is an important first step toward fashioning a new paradigm for 
understanding the Second Amendment. 193 

186 Id. 
187 See United States v. Emerson, 270 F.3d 203 (5th Cir. 2001). 
188 Id. 
189 Id. 
190 Id. 
191 See Massey, supra note 15. . 
192 For a static and somewhat anachronistic discussion of state constitutional provisions on the right 
to bear arms, see Eugene Volokh, supra note 183. The important shift between the Eighteenth and 
Nineteenth century in the language of state constitutional provisions regarding the right to bear 
arms is elided in Massey, supra note 15. This error was reproduced in the decision of the U.S. 
Court of Appeals for the Fifth Circuit in Emerson, 270 F.3d 203 (5th Cir. 2001). 
193 Id. 

Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-6, Page 219 of 255



29 N. Ky. L. Rev. 678 2002

Plaintiffs' Exhibit 9   9-022

Case 8:22-cv-01421-CJC-ADS   Document 48-9   Filed 01/27/23   Page 22 of 26   Page ID
#:734

ER-0975

678 DoN'T KNOW MUCH ABoUT HISTORY 2002 

VI. NEITHER INDIVIDUAL NOR COLLECTIVE: A NEW PARADIGM FOR THE 
SECOND AMENDMENT 

. In another foundational text for ~e Standard Model, activist Stephen 
Halbrook sets up a sharp dichotomy between a collective/states rights 
interpretation and the individual rights view: 

In recent years it has been suggested that the · Second 
Amendment protects the 'collective' right of states to maintain 
militias, while it does not protect the right of 'the people' to keep 
and bear arms. If anyone entertained this notion in the period 
during which the Constitution and BiU of Rights were debated 
and ratified, it remains one of the most closely guarded secrets of 
the eighteenth centwy, for no known writing surviving from the 
period between 1787 and 1791 states such a thesis.194 

It is difficult to reconcile this claim with the early American historian 
Don Higginbotham's assertion that ''if people believed passionately in gun 

ownership as an individual right, they rarely said so."195 Higginbotham 
concludes that such claims amount to little more than a handful of references.196 

How can these two contradictory claims be reconciled? It is important to look 
closely at Halbrook's language, which sets modern legal terminology, collective · 
rights, against the eighteenth-century terminology, "rights of the people."197 

Halbrook's argument rests on a serioU$ anachronism. The right to bear arms was 
usually defined as a right of the people during the Founding era.198 The key 
question for historians is how that term should be translated into modern 
parlance. Was such a right an individual right, a collective right, or something in 
between? The time has probably come to abandon both the collective and 
individual rights models and create a new translation for this phrase that more 
accurately captures the dominant understanding (or understandings) of this tenn 
during the Founding generation.199 

· 

194 Halbrook, supra note 6, at 83. A similar claim has been repeated by Halbrook in an essay he co

authored, see Halbrook and Kopel supra note 10 I. 
195 Don Higginbotham, The Second Amendment In Historical Context, 16 CoNST. COMMENTARY 

263, 26S (1999). The few examples from the 18111 century that suggest a more individualistic 
reading are largely drawn from texts such as failed amendments or pamphlets and newspaper 
essays by dissenting groups such as Pennsylvania's Anti-Federalist Minority. On this point, see 
Rakove, supra note 29. While completely dismissing such voices seems problematic, it seems even 
more questionable to take them as dispositive. 
196 See id. . . 
197 Compare Halbrook, supra note 6, at 83, with Higginbotham, supra note 195, at 265. 
198 See Halbrook, supra note 6, at 83. · 
199 The notion of translation has become a hot topic in constitutional interpretation. See Lawrence 
Lessig, Fidelity and Constraint, 65 FORDHAM L. REv. 1365 (1997); see also Steven G. Calabresi, 
The Tradition of the Written Constitution: A D:Jmment on Professor Lesslg's Theory of Translation, 
65 FORDHAM L. REv. 1435 (1997), and Sanford Levinson, Translation: Who Needs it?, 65 
FORDHAM L. REv. 1457 (1997). My use of the term here is slightly diffc:n::nl Translation here is 
not normative, but hermeneutic. Before we decide if it is the job of judges to translate the text of 
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Perhaps the most accurate way to describe the dominant understanding 
of the right to bear arms in the Founding era is as a civic right.200 Such a right 
was not something that all persons could claim, but was limited to those members 
of the polity who were deemed cap~ble of exercising it in a virtuous manner.201 

Freedom of religion, freedom of the press, trial by jury were genuinely rights 
belonging to individuals and were treated differently than were civic rights such 
as militia service, or the right to sit on juries.202 The distinction between an 
individual ri§!it and a civic right is important and has been obscured by recent 
scholarship.2 3 The important differences between these two types of rights is 
evident in the Pennsylvania Test Acts which stripped citizens of certain civic 
rights, such as the right to bear arms or sit on juries, but did not deprive them of 
fundamental individual.rights such as the right of freedom of conscience or the 
right to publish their sentiments on public matters.204 

A useful model for approaching the constitutional thought of the 
Founding Era has been elaborated by the political sc;ientist Rogers M. Smith, who 
has identified three different conceptions of citizenship and rights in the 
Founding era.205 

. According to Smith, three discursive traditions dominated early 
American constitutional thought. 206 A liberal individualist idea that each person 
enjoyed basic rights existed along side a republican conception of citizenship that 
held that only those capable of <ij:plilying the requisite civic virtue were entitled 
to the full panoply of rights.2 Finally, Smith argues that the Founding 
generation also held an ascriptive theory of citize,nship that restricted the full 
enjoyment of rights to persons based on race, gender, and in some cases, ethnic 
identity. 208 The Second Amendment owed far more to the republican and 
ascriptive understanding of rights. than it did to a liberal individualistic 
conception of rights which was relatively weak at the Founding.209 Of course, 
gun rights advocates might reasonably claim that, given that the dominant trend 
in modem American e9nstitutional law is toward a more liberal and less 
republican and ascriptive conception of rights, we should rethink the issue of 
gun rights in terms of the modem rights revolution wrought in the last few 
decades.210 Arguing that we ought to reinterpret the Second Amendment in more 

the Constitution, we have to have a reasonable translation. To understand the meaning of 18th 

century terms we must find a language to describe them that does not distort their meaning. The 
phrase "right of the people" fits neither our notion of an individual right nor our idea of a collective 
right. In this sense the term civic right is preferable as an approximation of what the I 8th century 
meant by a right of the people. 
200 See discussion infra p. 680. 
201 Id. . 
202 See ARNOLD, supra note 130. 
203 For a discussion of the Test Acts, see Cornell, supra note 29, at 229. 
204 Id. . 
205 See ROGERS M. SMITH, CMC IDEALS: CONFUCTING VISIONS OF CmzENSHIP IN U.S. HISTORY 
(1997). 
206 Id. at 2-3. 
2°' Id. at 36. 
208 Id. at 153. 
209 Id. at 147-49. 
210 Id. 
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libertarian terms is quite different than insisting that such a meaning was always 
part of the Second Amendment. Rather than argue in the historically naive 
originalist terms that have dominated writing about the Second Amendment, it 
would be more intellectually and politically honest to argue that it is time to 
include gun owners among the groups whose rights have been expanded in the 
wake of the rights revolution.211 

Although gun rights advocates have sought to wrap themselves in the 
Second Amendment, the original understanding of the Second Amendment is 
actually inimical to much that they hold dear.212 Ironically, a restoration of the 
original meaning of the Second Amendment might be their worst nightmare.213 

Consider the evidence from Pennsylvania whose state constitution and Anti
Federalists writings are among the most frequently cited texts by Standard 
Modelers.214 The Anti-Federalists who authored the Dissent of the Minority and 
supported the Test Acts accepted a level of gun regulation that far exceeds 
anything modern gun control groups have advocated.215 

VII. CONCLUSION 

The notion that the right to bear arms is a civic, not an individual right, 
suggests that courts need to find a new set of analytical tools to evaluate gun 
laws. The notion of strict scrutiny makes little sense for a civic right. Exactly 
what sort of laws and what standards of constitutional scrutiny would be 
appropriate for a civic right ought to serve as a spur to some creative 
constitutional theorizing. Viewing the Second Amendment as a civic right would 
not give the state a completely unfettered hand in enacting any gun law it wants. 
One might argue that under such a conception the nightmare scenario so often 
conjured up by gun rights advocates would be averted; complete unilateral 
domestic disarmament would be beyond the power of government. Perhaps if 
robbed of the potent rhetoric that casts every effort at gun control as the first step 
in a nefarious gun grabbing prohibitionist agenda, more effective legislation 
could be enacted. Treating guns like words, as some Standard Modelers suggest, 
makes little constitutional sense. While some modern law professors have 
trouble telling the difference between guns and words, the same was not the case 
for the Founders. Appreciating the wisdom of the Founders in this regard need 
not mean we ought to slavishly follow their example as part of some ahistorical 
and static orginalist vision of the Constitution. To find a constitutional solution to 
the problem posed by guns in our society, we will need to move beyond the 
legacy bequeathed to us by the Founders who inhabited a world far different 
from our own. 

211 Of oourse, the rights revolution is not withoot aitics. See MARY ANN GllNooN, RlGms TALK (199n 
212 See Cornell supra note 29. 
213 /d. 
214 See Cornell, supra note 29, at 229. 
m See ARNOW, supra note 130. 
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Converts to the gun rights cause have invoked the authority of the sixties 
band The Monk:ees, proclaiming "I'm A Believer'' and accepting the truth of the 
Standard Model's individual rights view of the Second Amendment.216 A better 
musical choice and a more accurate description of recent scholarship is provided 
by Sam Cooke's old standard, "Wonderful World." Unfortunately, Second 
Amendment scholars "Don't Know Much About History." 

In his influential and provocative article, The Embarrassing Second 
Amendment, Sanford Levinson took legal scholars to task for ignoring the topic 
of the Second Amendment.217 Since the publication of Levinson's essay, there 
has been an explosion of interest in this once neglected part of the Bill of 
Rights.218 If there is a cause for embarrassment now it is not from neglect, but 
rather from the opposite-- too much scholarship with too little historical 
grounding.219 The historical foundation for much of this new scholarship rests 
not on solid and well researched history, but rather on little more than the 
intellectual equivalent of smoke and mirrors.220 The creation of a Standard 
Model was an artifact of the idiosyncratic structure of legal publication, not a 
reflection of genuine consensus among scholars knowledgeable about the history 
of the Second Amendment.221 No similar consensus existed among historians 
working in the period and it is noteworthy that all of the experts in early 
American history who have entered this debate, even the one historian most 
closely associated with an individual rights view of the amendment, have 
attacked the Standard Model.222 One can hope that a new, more sophisticated 
and historically grounded interpretation of the Second Amendment may emerge 
as this debate moves forward. 

216 SeePowe,supranote61, at 1401. 
217 See Levinson, supra note 4, at 639. 
218 See Spit7.er supra note 8. 
219 See Cornell, supra note 29. . 
220 Id. This charge would also include the work of Michael A. Bellesiles whose book ARMING 

AMERICA: THE ORIGINS OF NATIONAL GUN CUL1URE (2000) has been effectively discredited. For a 
discussion of the flaws in ARMING AMERICA see Historians and Guns, S9 WM & MARY Q. 203, 
203-240 (2002). 
221 On this point, see Spit7.er, supra note 8. 
222 See Shalhope, supra note 1 S. For additional evidence of historical opposition to the Standard 
Model, see the discussion in supra note 13. 
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The majority opinion in New York State Rifle & Pistol Association v.
Bruen invokes the authority of history but presents a version of the
past that is little more than an ideological fantasy, much of it
invented by gun-rights advocates and their libertarian allies in the
legal academy with the express purpose of bolstering litigation such
as Bruen. Rather than applying a history, text, and tradition
approach, it would be more accurate to characterize Justice
Clarence Thomas’ decision as an illustration of the current
Supreme Court’s new interpretive model: “Fiction, Fantasy, and
Mythology.” Indeed, the distortion of the historical record,
misreading of evidence, and dismissal of facts that don’t fit the gun-
rights narrative favored by Thomas are genuinely breathtaking in
scope. Thomas has taken law-office history to a new low, even for
the Supreme Court, a body whose special brand of “law chambers
history” has prompted multiple critiques and been a source of
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amusement for generations of scholars and court watchers.

It is particularly noteworthy that Justice Stephen Breyer called out
his colleagues for engaging in the most rank form of law-office
history in his dissent. Although it has become common, almost
routine, for scholars to catalog the embarrassing quality of the
current Supreme Court’s uses of history, it is unusual to see a
sitting justice level this charge against others on the court in a
published opinion. It is hard to dispute Breyer’s negative
characterization of his colleagues’ tendentious, error-filled, and
highly selective culling of evidence to vindicate their gun-rights
agenda. Bruen does mark a new low for the court. Indeed, it seems
appropriate that Thomas saw fit to quote Dred Scott, the court’s
worst decision in history, approvingly. Thomas not only treats the
case as good legal authority but suggests the author of the most
reviled opinion in American law captured the meaning of the
Second Amendment better than any other judicial pronouncement
in American history.

To describe the Thomas version of the past as a caricature
understates the case. In the Bizzaro constitutional universe
inhabited by Thomas, Shakespeare’s England was filled with pistol-
packin’ peasants, a notion that most English historians would find
bonkers. The characterization of early American firearms regulation
is equally flawed, and Thomas rests his dismissal of antebellum
enforcement of gun laws on an as yet unpublished and error-filled
account by one of his former clerks — even as he dismisses the
many counter-examples provided by New York as a slender reed
upon which to rest their case.

 Perhaps the most egregious distortion of the historical record
occurs in the majority’s false claims about regulation during
Reconstruction. Evidence of robust regulation of guns in public
featured prominently in the briefs filed in the case, but the majority
either dismisses contrary evidence as unrepresentative or simply
ignores evidence it finds inconvenient. Here is what Thomas says
about Texas, a state whose robust gun laws, he reluctantly
concedes, undeniably support New York’s approach to public
safety. “We acknowledge,” Thomas wrote, “that the Texas cases
support New York’s proper-cause requirement, which one can
analogize to Texas’ ‘reasonable grounds’ standard. But the Texas
statute, and the rationales set forth in English and Duke, are
outliers.”
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The originalist methodology applied by Thomas has one set of rules
that apply to interpreting legal texts that support gun rights, and
another more demanding set of standards that apply to those that
undermine them. The Thomas version of originalism might be
summarized as follows: No amount of evidence is enough to
support gun control, but no iota of evidence is too little to legitimate
gun-rights claims. If one of the goals of originalism was to limit
judicial discretion (a value few originalists continue to espouse now
that they have a supermajority on the court), then the Thomas rule
does the opposite. It provides a license to cherry-pick evidence with
reckless abandon if the materials support the ideological agenda of
the Federalist Society.

Texas, it is worth stressing, was hardly alone in embracing a robust
view of state police-power authority over regulation of arms in
public. Georgia’s 1868 arms-bearing provision declared that: “The
right of the people to bear arms in defense of themselves and the
lawful authority of the State, shall not be infringed, but the
Legislature may prescribe the manner in which they may be borne.”
The reconstructed southern states and newly admitted western
states all drafted new arms-bearing provisions in their state
constitutions, casting aside the Founding-era focus on militias,
substituting new language more individualistic in focus. Justice
Samuel Alito recognized this fact in McDonald v. City of Chicago
but stopped reading the text of these provisions in mid-sentence
because all these provisions went on to affirm the sweeping police-
power authority of the states to regulate arms in public. In District of
Columbia v. Heller, Justice Antonin Scalia read the Second
Amendment backward, and in McDonald, Alito stopped reading the
text mid-sentence. If anyone had any doubts that the new
originalism was the Federalist Society’s latest intellectual scam,
then these two approaches to reading constitutional texts ought to
dispel any lingering doubts. In the hands of this court, originalism is
a constitutional “Etch A Sketch,” in which judges can erase texts at
will and read them backward if necessary.

Twelve million Americans during the Reconstruction period were
living under state constitutional arms-bearing provisions that
reflected this new regulatory paradigm, a model that forged an
indissoluble link between the right to regulate and the right to bear
arms. For Thomas, twelve million is too little to be consequential.
The court’s right-wing originalist supermajority, including Thomas,
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Alito, and their ideological co-conspirators, are making up the rules
of evidence and historical interpretation on the fly, constantly
shifting the burden of proof, to suit their agenda.

Even more galling, assuming that historical accuracy is still a value
for the court’s originalist ideologues, is the absence of any attention
to local gun regulation, which increased dramatically during
Reconstruction. Contrary to the patently false claims made by
Thomas, states and localities acted on the language in the new
state arms-bearing provisions, including enacting permit schemes
based on a specified need for self-defense, precisely the type of
regulatory regime at issue in Bruen. Thomas treats New York’s law
as if it emerged out of nowhere in the early 20th century, but the
truth is that a host of localities had enacted similar laws starting in
the 1870s, which means that New York’s law was firmly rooted in
Reconstruction-era conceptions of the scope of permissible
regulation under the Second Amendment.

Many of these laws, excavated from obscure sources, were
presented to the court in a remarkable appendix to a brief
submitted by Air Force historian Patrick Charles. This evidence
contradicts Thomas’ facile claims that Texas-style gun control was
an anomaly. Nor does Thomas acknowledge the evidence
presented in the historians and law professors’ brief submitted in
Bruen. It discussed the spread of permit schemes in California and
other parts of the nation after the Civil War. By the last decade of
the 19th century, more than half the population of the state living in
its cities and towns were living under these types of restrictions.
Again, in the surreal originalist universe inhabited by Thomas and
his colleagues, if 50% of a state lived under New York-style
restrictions, this also fails to reach a sufficient threshold to provide
historical evidence supporting gun regulation.

Nor were these restrictive public-carry regimes an exclusively
western development. In 1873, Jersey City prohibited carrying
dangerous weapons without a permit, which the city’s municipal
court could grant to people “from the nature of their profession,
business or occupation, or from peculiar circumstances.” Jersey
City was hardly one of the “cattle towns” of the Old West, another
body of evidence that Thomas simply discounts because it is
inconsistent with his ideological agenda. The map below graphically
underscores how wrong Thomas got the history in Bruen. It shows
that millions of Americans were living under restrictive public-carry
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laws similar in scope to the New York law at issue in Bruen for
decades before the Sullivan Act.

Distorting the past to further his ideological agenda has become a
trademark feature of Thomas. What is more disheartening is that
the court’s newest originalists, Justices Neil Gorsuch and Amy
Coney Barrett, signed on to this historical charade. Despite
protestations that they are not ideological warriors and political
hacks, Gorsuch and Barrett missed an opportunity to prove that
originalism can be applied in a rigorous and neutral manner.
Apparently, that claim continues to a be a promise as yet unfilled.

Graphic courtesy of Hastings Constitutional Law Quarterly, Saul
Cornell, “History and Tradition or Fantasy and Fiction: Which
Version of the Past Will the Supreme Court Choose in NYSRPA v.
Bruen?” (June, 2022).
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SYMPOSIUM ESSAY 

The Right to Regulate Arms in the 

Era of the Fourteenth Amendment: 

The Emergence of Good Cause 

Permit Schemes in Post-Civil War 

America 

Saul Cornell* 

Under the framework developed in District of Columbia v. Heller and 

refined in McDonald v. City of Chicago the outcome of firearms litigation 

often hinges on demonstrating that there is a clear historical genealogy 

or analogue to modern gun laws. If a regulation is grounded in history 

it provides a strong foundation for upholding the challenged statutes 

and ordinances.1 The Ninth Circuit took note of this fact when it 

highlighted the need for a detailed examination of the history of state 

statutes and local ordinances in Young v. Hawaii, describing this 

material as “the best evidence we have of the American understanding 

 

 * Copyright © 2021 Saul Cornell. Paul and Diane Guenther Chair in American 

History, Fordham University. 

 1 District of Columbia v. Heller, 554 U.S. 570, 591, 595 (2008); McDonald v. City 

of Chicago, 561 U.S. 742, 767-68 (2010). 
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of the interface between the right to keep and bear arms and the police 

power.”2  

Discussions of Founding era history and the English roots of Anglo-

American gun regulation have dominated much of the existing 

scholarship and jurisprudence.3 The role of Reconstruction-era law has 

figured less prominently in these debates, but this period is vital to 

understanding the history, text, and tradition model that Heller 

demands.4 Indeed, in McDonald v. City of Chicago, Justice Alito refined 

and elaborated Heller’s history, text, and tradition model for evaluating 

the constitutionality of gun regulation.5 Extending the focus of analysis 

 

 2 Young v. Hawaii, 992 F.3d 765, 824 (9th Cir. 2021). 

 3 Although there is widespread agreement that history, text, and tradition are 

important to Heller’s framework, there is less agreement about whether this approach 

precludes other standard modes of constitutional analysis entirely. See JOSEPH BLOCHER 

& DARRELL A. H. MILLER, THE POSITIVE SECOND AMENDMENT: RIGHTS, REGULATION, AND 

THE FUTURE OF HELLER 100-17 (2018). 

 4 On the expansion of regulation during Reconstruction, see PATRICK J. CHARLES, 

ARMED IN AMERICA: A HISTORY OF GUN RIGHTS FROM COLONIAL MILITIAS TO CONCEALED 

CARRY (2018); Saul Cornell & Justin Florence, The Right to Bear Arms in the Era of the 

Fourteenth Amendment: Gun Rights or Gun Regulation, 50 SANTA CLARA L. REV. 1043, 

1068-69 (2010). 

 5 See McDonald, 561 U.S. at 767-68. For Justice Kavanaugh’s view on the model, 

see Heller v. District of Columbia (Heller II), 670 F.3d 1244, 1271 (D.C. Cir. 2011) 

(Kavanaugh, J., dissenting) (“In my view, Heller and McDonald leave little doubt that 

courts are to assess gun bans and regulations based on text, history, and tradition, not 

by a balancing test such as strict or intermediate scrutiny.”). For Justice Gorsuch’s view, 

see Peruta v. California, 137 S. Ct. 1995, 1998 (2017) (Mem.) (Thomas, J., joined by 

Gorsuch, J., dissenting from denial of certiorari) (noting positively that a Ninth Circuit 

panel decision “pointed to a wealth of cases and secondary sources from England, the 

founding era, the antebellum period, and Reconstruction”). On the likely increasing 

relevance of history given the recent Court appointees, see N.Y. State Rifle & Pistol Ass’n, 

Inc. v. City of New York, 140 S. Ct. 1525, 1540-41 (2020) (Alito, J., dissenting) (per 

curiam) (arguing that the fact that the City “point[ed] to no evidence of laws in force 

around the time of adoption of the Second Amendment that prevented gun owners from 

practicing outside city limits” was “sufficient to show that the New York City ordinance 

[was] unconstitutional”) and Joseph S. Hartunian, Gun Safety in the Age of Kavanaugh, 

117 MICH. L. REV. ONLINE 104, 115-16 (2019). Chief Justice Roberts also gestured 

toward a historical approach in the Heller oral argument: “[W]e are talking about lineal 

descendants of the arms but presumably there are lineal descendants of the restrictions 

as well.” Transcript of Oral Argument at 77, District of Columbia v. Heller, 554 U.S. 

570 (2008) (No. 07-290). For Justice Barrett’s view, see Kanter v. Barr, 919 F.3d 437, 

451-52 (7th Cir. 2019) (Barrett, J., dissenting) (“There are competing ways of 

approaching the constitutionality of gun dispossession laws. Some maintain that there 

are certain groups of people — for example, violent felons — who fall entirely outside 

the Second Amendment’s scope. . . Others maintain that all people have the right to 

keep and bear arms but that history and tradition support Congress’s power to strip 

certain groups of that right. . . . These approaches will typically yield the same result; 

one uses history and tradition to identify the scope of the right, and the other uses that 
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beyond the Founding era, Alito took note of developments in American 

law up to and including Reconstruction. Building on McDonald’s 

analysis, the Seventh Circuit decision in Ezell v. City of Chicago 

explained the relevance of Reconstruction-era practices to Heller’s 

historical framework: “McDonald confirms that when state- or local-

government action is challenged, the focus of the original-meaning 

inquiry is carried forward in time; the Second Amendment’s scope as a 

limitation on the States depends on how the right was understood when 

the Fourteenth Amendment was ratified.”6  

Despite these judicial pointers, scholarship on the history of firearms 

regulation during Reconstruction has lagged far behind studies of early 

American gun regulation.7 This essay collects and analyzes evidence 

about Reconstruction-era firearms regulation and summarizes these 

findings.8 Reconstruction ushered in one of the most intense periods of 

gun regulation in American history. The Republicans who framed and 

enacted the Fourteenth Amendment were eager to protect the Second 

Amendment rights of recently freed persons, including an individual 

right of self-defense. But Republicans were equally committed to 

enacting strong racially neutral gun regulations, aimed at reducing 

interpersonal violence and preserving the peace, a task vital to the 

success of Reconstruction.9 Scores of new regulations were enacted and 

one of the main goals of these laws was to limit the public carry of 

weapons. These laws were not driven by racial animus, as some gun 

rights advocates have erroneously claimed, but sought to protect 

vulnerable populations in the South, including former slaves and 

Republicans eager to further the aims of Reconstruction.10 

One area of regulation that has not received sufficient attention is 

municipal ordinances. During the Reconstruction Era, localities enacted 

some of the most sweeping laws in American history and pioneered new 

 

same body of evidence to identify the scope of the legislature’s power to take it away. In 

my view, the latter is the better way to approach the problem.”).  

 6 Ezell v. City of Chicago, 651 F.3d 684, 702 (7th Cir. 2011). 

 7 See supra note 4. 

 8 See infra Tables 1, 2. 

 9 It is vital to distinguish between the racially motivated Black codes enacted by 

Confederate sympathizers and the racially neutral laws enacted by Republicans to 

protect free persons and Republicans from terrorist violence. See Carole Emberton, The 

Limits of Incorporation: Violence, Gun Rights, and Gun Regulation in the Reconstruction 

South, 17 STAN. L. & POL’Y REV. 611, 621-22 (2006). 

 10 For the most recent example of the gun control is racist canard, see Justin 

Aimonetti & Christian Talley, Essay, Race, Ramos, and the Second Amendment Standard 

of Review, 107 VA. L. REV. ONLINE 193, 194 (2021). 
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approaches to gun regulation.11 The most important and influential type 

of these new ordinances were good cause permit schemes. Indeed, by 

the end of Reconstruction, these discretionary good cause permitting 

schemes had not only proliferated in number but were in the process of 

becoming the dominant model of gun regulation in America. In states 

such as California, more than half the population lived under such 

schemes by the end of the nineteenth century.12 Similarly, four of the 

nation’s largest cities at the dawn of the new century, including New 

York, St. Louis, Buffalo and San Francisco, also embraced this form of 

gun regulation.13  

Justice Alito’s important insights in McDonald have not received 

enough attention in recent Second Amendment scholarship and 

jurisprudence. The changes in the language of state constitutional texts 

between the Founding era and the era of Reconstruction merits closer 

scrutiny.14 Understanding this transformation requires analyzing the 

changing fears driving American constitutional thinking about the right 

to bear arms. For Reconstruction-era lawyers and judges schooled in 

common law modes of legal analysis, one of the most important 

interpretive tools was the mischief rule — the legal principle that the 

meaning of a legal text was shaped by an understanding of the state of 

the common law prior to its enactment and the mischief that the 

common law had failed to address and remediate.15 By the era of 

 

 11 For an important exception to this lack of attention to local laws, see generally 

Joseph Blocher, Firearm Localism, 123 YALE L.J. 82 (2013) (comparing urban and rural 

firearm municipal ordinances). 

 12 See infra Table 3 and related text. 

 13 An Act to Revise the Charter of the City of Buffalo, ch. 105, tit. 7, § 209, 1891 

N.Y. Laws 129, 176-77 (Mar. 27, 1891); Prohibiting the Carrying of Concealed Deadly 

Weapons, Sept. 17, 1880, in GENERAL ORDERS OF THE BOARD OF SUPERVISORS PROVIDING 

REGULATIONS FOR THE GOVERNMENT OF THE CITY AND COUNTY OF SAN FRANCISCO 7-8 

(1884); EVERETT W. PATTISON, THE REVISED ORDINANCE OF THE CITY OF ST. LOUIS, 

TOGETHER WITH THE CONSTITUTION OF THE UNITED STATES, AND OF THE STATE OF MISSOURI, 

THE CHARTER OF THE CITY; AND A DIGEST OF THE ACTS OF THE GENERAL ASSEMBLY, RELATING 

TO THE CITY 491-92 (1871); ELLIOTT F. SHEPARD & EBENEZER B. SHAFER, ORDINANCES OF 

THE MAYOR, ALDERMEN AND COMMONALTY OF THE CITY OF NEW YORK, IN FORCE JANUARY 1, 

1881, at 214-15 (1881). For population data, see Table 13. Population of the 100 Largest 

Urban Places: 1900, U.S. BUREAU OF THE CENSUS (June 15, 1998), 

https://www2.census.gov/library/working-papers/1998/demo/pop-twps0027/tab13.txt 

[https://perma.cc/TQ2K-3PMP].  

 14 See McDonald v. City of Chicago, 561 U.S. 742, 767-68 (2010). 

 15 The interpretation and application of the mischief rule raises a host of 

jurisprudential issues. See Samuel L. Bray, The Mischief Rule, 109 GEO. L.J. 967, 967 

(2021). To reconstruct the original meaning of the law at the time of the Fourteenth 

Amendment, one must reconstruct how the rule was understood in the eighteenth 

century and in the era of Reconstruction. The mischief rule was articulated in Heydon’s 
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Reconstruction, gun violence had emerged as a serious problem in 

American life and legislators responded to this development by enacting 

scores of new laws. 

Founding era fears about the federal government’s threat to state 

militias, Alito noted, had largely abated by the time of the Civil War. 

One of the most important consequences of this shift was the adoption 

of state arms bearing provisions that were more self-consciously 

individualistic.16 What has not drawn much scholarly or judicial notice, 

though, is the profound change in the structure and language that 

accompanied the rise of a more individualistic formulation of the right 

to bear arms after the Civil War.  

The inclusion of more individualistic language was only part of the 

change in the language of these texts. States also included provisions 

expressly affirming the right to regulate arms. In fact, state after state 

cast aside the eighteenth century’s dominant formulation of arms-

bearing, dropping references to the dangers of standing armies and the 

necessity of civilian control of the military. In place of these ancient 

fears of tyrannical Stuart monarchs and standing armies, a new fear 

permeated these texts: gun violence. To borrow a key concept from the 

common law: a new mischief had emerged, one that required a different 

remedy. The constitutional danger nineteenth century America faced, 

one that intensified after the Civil War, was not “lobster-back” redcoats 

facing off against minutemen, but interpersonal gun violence and the 

collective terrorist violence perpetuated by groups such as the Ku Klux 

Klan.17 In response to these new threats to the peace and safety of the 

republic, a novel formulation of the right to bear arms emerged in state 

constitutional law — a new model that forged an indissoluble bond 

between the right to regulate arms and the right to bear arms.18  

Powered by this new constitutional framework, uniting arms bearing 

and regulation into a single principle, states and localities took up the 

challenge of framing policies that both protected the right to bear arms 

 

Case [1584] 76 Eng. Rep. 637, and elaborated on in 1 WILLIAM BLACKSTONE, 

COMMENTARIES ON THE LAWS OF ENGLAND 61 (1765). For the rule in post-Civil War 

constitutional thought, see JOEL PRENTISS BISHOP, COMMENTARIES ON THE WRITTEN LAWS 

AND THEIR INTERPRETATION 206 (1882). 

 16 Actually, a more self-consciously individualistic language to describe the right to 

bear arms, one expressly tied to self-defense, emerged during the Jacksonian era — 

much earlier than Alito credits. See SAUL CORNELL, A WELL-REGULATED MILITIA: THE 

FOUNDING FATHERS AND THE ORIGINS OF GUN CONTROL IN AMERICA 142-4 (2006). 

 17 See RANDOLPH ROTH, AMERICAN HOMICIDE 350-54 (2009); ERIC FONER, THE 

SECOND FOUNDING: HOW THE CIVIL WAR AND RECONSTRUCTION REMADE THE 

CONSTITUTION 116-17 (2019).  

 18 See infra notes 37–40. 
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and the public’s right to enjoy the peace by enacting dozens of new laws 

regulating nearly every aspect of the right to keep and bear arms.19 Laws 

regulating the sale of arms; prohibitions on possessing arms in 

churches, schools, and polling places; bans on concealed carry; general 

bans on public carry; and new discretionary permit schemes that limited 

the right of armed travel to situations in which citizens had a good cause 

to fear attack were among the most important laws adopted during this 

period.20 

I. RECONSTRUCTION AND THE RIGHT TO BEAR ARMS 

Although scholars have long recognized that Reconstruction, the 

period after the Civil War, ushered in profound changes in American 

law, the impacts of those changes on gun regulation and conceptions of 

the right to bear arms have not been subjected to rigorous historical 

analysis.21 The Civil War had a profound impact on gun violence in 

America. The trauma of the war and the enormous increase in the 

production of guns necessary to supply two opposing armies intensified 

the problem posed by firearms violence and gave a new impetus to 

regulation.22 A false historical narrative has warped much of the modern 

debate over the meaning of the right to keep and bear arms in the era of 

Fourteenth Amendment. According to this erroneous account, 

Reconstruction-era Republicans opposed gun regulation because it was 

inherently racist and aimed at disarming Blacks.23 Confederate 

 

 19 See Cornell & Florence, supra note 4, at 1069. 

 20 See infra note 36. 

 21 For discussions of the continuing problems with legal scholarship on the right to 

bear arms and its penchant for anachronistic claims, see generally Saul Cornell, ”Half 

Cocked”: The Persistence of Anachronism and Presentism in the Academic Debate Over 

the Second Amendment, 106 J. CRIM. L. & CRIMINOLOGY 203 (2016) and Martin S. 

Flaherty, Can The Quill Be Mightier Than the Uzi?: History “Lite,” “Law Office,” and 

Worse Meets the Second Amendment, 37 CARDOZO L. REV. 663 (2015). 

 22 See ROTH, supra note 17. 

 23 Several authors, including prominent gun rights activists, have argued that gun 

control was part of a racist agenda to strip freed persons of color of their rights, an 

erroneous conclusion that conflates the Black Codes with the Republican-enacted 

racially neutral gun regulations aimed at demilitarizing the South and pacifying the 

public sphere so African Americans could vote and organize to protect their rights. For 

a discussion of the vital importance of this distinction to evaluating Reconstruction-era 

laws, see discussion infra note 50. For a sampling of ideologically slanted scholarship 

on this topic, see generally STEPHEN P. HALBROOK, FREEDMEN, THE FOURTEENTH 

AMENDMENT, AND THE RIGHT TO BEAR ARMS, 1866-1876 (1998); Robert J. Cottrol & 

Raymond T. Diamond, “Never Intended to Be Applied to the White Population”: Firearms 

Regulation and Racial Disparity — The Redeemed South’s Legacy to a National 

Jurisprudence?, 70 CHI.-KENT L. REV. 1307, 1310, 1318 (1995) (The authors ignore laws 
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sympathizers in the Reconstruction South did attempt to use gun 

regulations in a racially targeted fashion, as part of the infamous Black 

Codes, hoping to facilitate the return of white rule. Although eager to 

dismantle these racist laws disarming Blacks, Republicans also used 

government power proactively to rebuild the militia system and pass a 

range of racially neutral gun control measures aimed at promoting 

public safety.24 Rather than oppose an expansion of gun regulation, 

Reconstruction-era Republicans (including those responsible for 

framing and ratifying the Fourteenth Amendment) aimed to use racially 

neutral gun laws, including those designed to demilitarize the public 

sphere, to restore order and empower freed people to participate in civic 

life, most importantly elections.25 Republicans were committed to a 

vision of government that would protect the rights of recently freed 

slaves and promote the ideal of a well-regulated society.26  

Nothing better illustrates the linkage between gun regulation, the 

right to bear arms and the protection of free persons than General 

Daniel Sickles’ General Orders.27 In General Order No. 1 Sickles 

declared that “[t]he constitutional rights of all loyal and well-disposed 

inhabitants to bear arms will not be infringed; nevertheless this shall 

not be construed to sanction the unlawful practice of carrying concealed 

weapons, nor to authorize any person to enter with arms on the 

premises of another against his consent.”28 It is worth noting that 

 

enacted by legislatures dominated by Republicans aimed at protecting Blacks in the 

Reconstruction South.); Clayton E. Cramer, The Racist Roots of Gun Control, 4 KAN. J.L. 

& PUB. POL’Y 17, 18 (1995).  

 24 See Darrell A. H. Miller, Peruta, The Home-Bound Second Amendment, and Fractal 

Originalism, 127 HARV. L. REV. F. 238, 241 (2014); see also Robert J. Kaczorowski, 

Congress’s Power to Enforce Fourteenth Amendment Rights: Lessons from Federal Remedies 

the Framers Enacted, 42 HARV. J. ON LEGIS. 187, 205 (2005) (discussing Republican use 

of federal power to further their aims, including to enforce the Fourteenth 

Amendment). 

 25 See WILLIAM J. NOVAK, THE PEOPLE’S WELFARE: LAW AND REGULATION IN 

NINETEENTH-CENTURY AMERICA 51-53 (1996). 

 26 See generally RONALD M. LABBÉ & JONATHAN LURIE, THE SLAUGHTERHOUSE CASES: 

REGULATION, RECONSTRUCTION, AND THE FOURTEENTH AMENDMENT (2003) (discussing 

the origins of the Fourteenth Amendment). 

 27 For a gun rights reading of Order No. 1 that ignores its strong support for racially 

neutral limits on public carry, see Clayton E. Cramer, Nicholas J. Johnson & George A. 

Mocsary, This Right Is Not Allowed by Governments that are Afraid of the People: The Public 

Meaning of the Second Amendment when the Fourteenth Amendment Was Ratified, 17 GEO. 

MASON L. REV. 823, 854, 857 (2010). General Order No. 7 is not mentioned at all. For a 

similar one-sided reading of the evidence, see Cottrol & Diamond, supra note 23. 

 28 1 WALTER L. FLEMING, DOCUMENTARY HISTORY OF RECONSTRUCTION: POLITICAL, 

MILITARY, SOCIAL, RELIGIOUS, EDUCATIONAL & INDUSTRIAL 1865 TO THE PRESENT TIME 207-

208, 211 (1906) (reprinting General Order No. 1 and General Order No. 7). 
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General No. 1 not only affirmed a right to bear arms, but reasserted the 

right to regulate arms, including bans on concealed carry and limits on 

the ability to travel armed on private property. Moreover, gun rights 

advocates ignore General Order No. 7 issued by Sickles several months 

later. Addressing the problem of promiscuous public carry, a practice 

that led to the disruption of civil society, Sickles issued another order 

prohibiting “[o]rganizations of white or colored persons bearing arms, 

or in-tend[ing] to be armed.”29 Order No. 7 prohibited drilling, 

parading, and patrolling with arms, limiting public carry to those 

enrolled in the military forces of the United States.30 Sickles followed 

up with General Order No.10, a measure that banned all public carry 

and made concealed carry “an aggravation of the offense.”31 

Other laws aimed at limiting arms in polling places, schools, and 

other important public venues where people gathered were also enacted 

by Reconstruction era governments.32 During the colonial period, some 

legislatures passed laws requiring settlers to bring arms to church, but 

during Reconstruction laws were passed banning firearms in churches, 

schools, and other public places in which people gathered in significant 

numbers.33 The aim of these laws was to preserve the peace and enable 

civil society to function in the South. These were not restrictions on 

guns in sensitive places but were an effort to eliminate guns from public 

places essential for civic life to flourish. For example, one law from 

Texas prohibited guns in multiple public venues:  

If any person shall go into any church or religious assembly, any 

school-room or other place where persons are assembled for 

 

 29 See Miller, supra note 24, at 241. 

 30 EDWARD MCPHERSON, THE POLITICAL HISTORY OF THE UNITED STATES OF AMERICA 

DURING THE PERIOD OF RECONSTRUCTION, (FROM APRIL 15, 1865, TO JULY 15, 1870) 204 

(1875) https://quod.lib.umich.edu/m/moa/abz4761.0001.001/216?xc=1&g=moagrp& 

q1=General+Sickles&view=image&size=100 [https://perma.cc/M53U-STLW]. 

 31 Id. 

 32 See, e.g., 1890 Okla. Laws 495, art. 47, sec. 7 (“It shall be unlawful for any person, 

except a peace officer, to carry into any church or religious assembly, any school room 

or other place where persons are assembled for public worship, for amusement, or for 

educational or scientific purposes, or into any circus, show or public exhibition of any 

kind, or into any ball room, or to any social party or social gathering, or to any election, 

or to any place where intoxicating liquors are sold, or to any political convention, or to 

any other public assembly, any of the weapons designated in sections one and two of 

this article.”). 

 33 For a good illustration of the colonial policy, see AN ACT FOR THE BETTER SECURITY 

OF THE INHABITANTS BY OBLIGING THE MALE WHITE PERSONS TO CARRY FIRE ARMS TO PLACES 

OF PUBLIC WORSHIP (1770), reprinted in GEORGIA COLONIAL LAWS 471 (1932). For a good 

example of the restrictive approach taken during Reconstruction, see REVISED STATUTES 

OF THE STATE OF MISSOURI 224 (John A. Hockaday ed., 1879). 
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educational, literary, or scientific purposes, or into a ball room, 

social party, or other social gathering, composed of ladies and 

gentleman, or to any election precinct on the day or days of any 

election, where any portion of the people of this state are 

collected to vote at any election, or to any other place where 

people may be assembled to muster or to perform any other 

public duty, or any other public assembly, and shall have about 

his person a bowie-knife, dirk, or butcher-knife, or fire-arms, 

whether known as a six shooter, gun, or pistol of any kind, such 

person so offending shall be deemed guilty of a misdemeanor, 

and on conviction thereof shall be fined in a sum not less than 

fifty or more than five hundred dollars, at the discretion of the 

court or jury trying the same: Provided, That nothing contained 

in this section shall apply to locations subject to Indian 

depredations: And provided further, That this act shall not apply 

to any person or persons whose duty it is to bear arms on such 

occasions in discharge of duties imposed by law.34 

Many of the new constitutions adopted after the Civil War in 

Southern states, and the newly admitted Western states, reflected this 

approach to firearms regulation, entrenching it in the same provisions 

affirming the right to bear arms.35 In keeping with the vision of law 

embodied in these new constitutional provisions, Republicans enacted 

dozens of new laws to reduce gun violence and promote public safety.36  

The first state constitutions enacted after the American Revolution 

typically separated the right of the people to regulate their internal 

police from specific statements about the right to bear arms. Comparing 

the language of the Revolutionary era Pennsylvania Constitution 1776 

and 1868 Texas Constitution side by side is instructive.37 The Founding 

era formulation of the right to bear arms was distinct from the right of 

the people to regulate their internal police. The Reconstruction era 

formulation not only omits references to the dangers of standing armies 

and the need for civilian control of the military but merges the right to 

 

 34 AN ACT REGULATING THE RIGHT TO KEEP AND BEAR ARMS (1871), reprinted in 2 A 

DIGEST OF THE LAWS OF TEXAS: CONTAINING LAWS IN FORCE, AND THE REPEALED LAWS ON 

WHICH RIGHTS REST FROM 1862 TO 1872, at 1322 (George Washington Paschal ed., 

Washington D.C., 1873). 

 35 See infra Table 1. 

 36 See Mark Anthony Frassetto, The Law and Politics of Firearms Regulation in 

Reconstruction Texas, 4 TEX. A&M L. REV. 95, 113-17 (2016); Brennan Gardner Rivas, 

An Unequal Right to Bear Arms: State Weapons Laws and White Supremacy in Texas, 1836-

1900, 121 SW. HIST. Q. 284, 294 (2020). 

 37 PA. CONST. of 1776 amends. III, XIII; TEX. CONST. of 1868, art. I, § 13. 
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regulate arms and the right to bear them into a single constitutional 

principle.38 The Reconstruction-era constitutional solution cast aside 

the eighteenth-century language that was steeped in fears of standing 

armies and substituted in its place new language affirming the state’s 

police power authority to regulate arms, particularly in public.  

Pennsylvania Constitution 

(1776) 
Texas Constitution (1868) 

“That the people of this State 

have the sole, exclusive and 

inherent right of governing and 

regulating the internal police of 

the same.” 

“That the people have a right to 

bear arms for the defence of 

themselves and the state; and as 

standing armies in the time of 

peace are dangerous to liberty, 

they ought not to be kept up; 

And that the military should be 

kept under strict subordination 

to, and governed by, the civil 

power.”39 

“Every person shall have the 

right to keep and bear arms, in 

the lawful defence of himself or 

the State, under such regulations 

as the Legislature may 

prescribe.40 

The constitutional danger Americans faced during and after 

Reconstruction was unregulated firearms, particularly the danger posed 

by public carry. The debates in the Texas constitutional convention 

illustrate the centrality of this concern. The proliferation of weapons 

and the absence of regulation was a palpable fear in the convention that 

drafted the Texas Constitution — so much so that the convention 

passed a resolution prohibiting weapons in the convention hall.41 One 

delegate reminded the convention’s members that the constitutional 

 

 38 See, e.g., UTAH CONST. of 1896, art. I, § 6. 

 39 PA. CONST. of 1776 amends. III, XIII. 

 40 TEX. CONST. of 1868, art. I, § 13. For similarly expansive constitutional provisions 

enacted after the Civil War, see infra Table 1. 

 41 1 CONSTITUTIONAL CONVENTION, JOURNAL OF THE RECONSTRUCTION CONVENTION, 

WHICH MET AT AUSTIN, TEXAS, JUNE 1, 1868 (Austin, TX, Tracy, Siemering & Co. 1870) 

at 248 [hereinafter RECONSTRUCTION CONVENTION] (“The convention do order that no 

person shall hereafter be allowed in this hall, who carries belted on his person, revolvers 

or other offensive weapons.”). 
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right to bear arms ought not be confused with the pernicious practice 

of habitually arming.42 The right, he cautioned, ought not “be construed 

as giving any countenance to the evil practice of carrying private or 

concealed weapons about the person.”43  

Table One. Post-Civil War State Constitutional Arms Bearing 

Provisions about Regulation 

Date State  Provision 

1868 Georgia GA. CONST. of 1868, art. I, § 14: [T]he right of 

the people to keep and bear arms shall not be 

infringed, but the General Assembly shall have 

power to prescribe by law the manner in which 

arms may be borne. 

1868 W. Texas W. TEX. CONST. of 1868, Art. I, § 13: Every 

person shall have the right to keep and bear 

arms, in the lawful defence of himself or the 

government, under such regulations as the 

Legislature may prescribe. 

1869 Texas TEX. CONST. of 1869, art. I § 13: Every person 

shall have the right to keep and bear arms, in 

the lawful defense of himself or the State, under 

such regulations as the Legislature may 

prescribe. 

1870 Tennessee TENN. CONST. of 1870, art. I, § 26: That the 

citizens of this State have a right to keep and to 

bear arms for their common defense. But the 

Legislature shall have power, by law, to regulate 

the wearing of arms with a view to prevent 

crime. 

 

 42 Modern gun rights advocates have erroneously argued that antebellum law 

established a constitutional right of permissive open carry. In fact, the cases cited for this 

proposition, including those cited by Heller, do not support such an expansive and 

unregulated right; rather, they support a notion of purposive carry, not permissive carry. On 

this confusion, see Saul A. Cornell, The Police Power and the Authority to Regulate Firearms in 

Early America, BRENNAN CTR. FOR JUST., June 2021, at 1, 8, https://www.brennancenter.org/ 

sites/default/files/2021-06/Cornell_final.pdf [https://perma.cc/VG35-5FBX]. 

 43 RECONSTRUCTION CONVENTION, supra note 41, at 152. 

Plaintiffs' Exhibit 11  11-011

Case 8:22-cv-01421-CJC-ADS   Document 48-11   Filed 01/27/23   Page 11 of 26   Page ID
#:754

ER-0995

Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-6, Page 240 of 255



  

76 UC Davis Law Review Online [Vol. 55:65 

1875 Missouri MO. CONST. of 1875, art. II, § 17: That the right 

of no citizen to keep and bear arms in defense 

of his home, person and property, or in aid of 

the civil power, when thereto legally 

summoned, shall be called in question; but 

nothing herein contained is intended to justify 

the practice of wearing concealed weapons. 

1875 North 

Carolina 

N.C. CONST. of 1875, art. I, § 24. A well 

regulated militia being necessary to the security 

of a free State, the right of the people to keep 

and bear arms shall not be infringed; and as 

standing armies in time of peace, are dangerous 

to liberty, they ought not to be kept up, and the 

military should be kept under strict 

subordination to, and governed by, the civil 

power. Nothing herein contained shall justify 

the practice of carrying concealed weapon, or 

prevent the legislature from enacting penal 

statutes against said practice. 

1876 Colorado COLO. CONST. of 1876, art. II, § 13: That the 

right of no person to keep and bear arms in 

defense of his home, person and property, or in 

aid of the civil power when thereto legally 

summoned, shall be called in question; but 

nothing herein contained shall be construed to 

justify the practice of carrying concealed 

weapons.  

1876 Texas TEX. CONST. of 1876, art. I, § 23: Every citizen 

shall have the right to keep and bear arms in the 

lawful defense of himself or the State; but the 

Legislature shall have power by law to regulate 

the wearing of arms with a view to prevent 

crime. 

1877 Georgia GA. CONST. of 1877, art. I, § 22: The right of the 

people to keep and bear arms shall not be 

infringed, but the General Assembly shall have 

power to prescribe the manner in which arms 

may be borne. 
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1879 Louisiana LA. CONST. of 1879, art. III: A well regulated 

militia being necessary to the security of a free 

State, the right of the people to keep and bear 

arms shall not be abridged. This shall not 

prevent the passage of laws to punish those who 

carry weapons concealed. 

1885 Florida FLA. CONST. of 1885, art. I, § 20: The right of 

the people to bear arms in defense of 

themselves and the lawful authority of the State, 

shall not be infringed, but the Legislature may 

prescribe the manner in which they may be 

borne. 

1889 Idaho IDAHO CONST. of 1889, art. I, § 11: The people 

have the right to bear arms for their security 

and defense: but the legislature shall regulate 

the exercise of this right by law. 

1889 Montana MONT. CONST. of 1889, art. III, § 13: The right 

of any person to keep or bear arms in defense of 

his own home, person, and property, or in aid 

of the civil power when thereto legally 

summoned, shall not be called in question, but 

nothing herein contained shall be held to 

permit the carrying of concealed weapons. 

1890 Mississippi MISS. CONST. of 1890, art. III, § 12: The right of 

every citizen to keep and bear arms in defense 

of his home, person or property, or in aid of the 

civil power when thereto legally summoned, 

shall not be called in question, but the 

legislature may regulate or forbid carrying 

concealed weapons. 

1891 Kentucky KY. CONST. of 1891, § 1(7): The right to bear 

arms in defense of themselves and of the State, 

subject to the power of the General Assembly to 

enact laws to prevent persons from carrying 

concealed weapons.  

1896 Utah UTAH CONST. of 1896, art. I, § 6: The people 

have the right to bear arms for their security 

and defense, but the legislature may regulate 

the exercise of this right by law.  
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The new focus on regulation was entirely consistent with the 

Fourteenth Amendment’s emphasis on the protection of rights.44 The 

author of Section One of the Fourteenth Amendment, John Bingham, 

reassured voters in Ohio that after the adoption of this Amendment, 

states would continue to bear the primary responsibility for “local 

administration and personal security.”45 As long as state and local laws 

were racially neutral and favored no person over any other, the people 

themselves, acting through their representatives, were free to enact 

whatever reasonable measures were necessary to promote public safety 

and secure the common good.46 

The formulation of the right to bear arms adopted in post-Civil War 

state constitutions drew on antebellum jurisprudence and 

constitutional theory’s robust view of state police power, including the 

right to regulate firearms. These post-war constitutional texts explicitly 

recognized broad legislative authority to regulate the right to bear arms. 

It would be difficult to understate the significance of this change: across 

the nation, state legislatures took advantage of the new formulation of 

the right to bear arms included in state constitutions and enacted a 

staggering range of new laws to regulate arms, especially public carry. 

Indeed, the number of laws enacted skyrocketed, as did the number of 

states passing such laws. 47 States fulfilled their role as laboratories of 

democracy by implementing a range of regulations aimed at curbing the 

problem of gun violence: limiting the sale of firearms, taxing particular 

types of weapons perceived to pose threats to public safety, imposing 

limits on the access of minors to weapons, and restricting the public 

places one might carry arms.48 Texas banned “[a]ny person carrying on 

or about his person, saddle, or in his saddle-bags, any pistol, dirk, 

dagger, slung-shot, sword-cane, spear, brass-knuckles, bowie-knife, or 

any other kind of knife manufactured or sold for the purpose of offense 

or defense, unless he has reasonable grounds for fearing an unlawful 

attack on his person, and that such ground of attack shall be immediate 

and pressing.”49 The law aimed to preserve the peace and prevent the 

 

 44 See Cornell & Florence, supra note 4, at 1056-58. 

 45 Id. at 1058 (quoting John Bingham’s Sept. 2, 1867, speech to the voters of Ohio). 

 46 For a discussion of how the courts wrestled with the meaning of the Fourteenth 

Amendment, see WILLIAM E. NELSON, THE FOURTEENTH AMENDMENT: FROM POLITICAL 

PRINCIPLE TO JUDICIAL DOCTRINE 148-51 (1998). 

 47 See infra Tables 2 & 3 for examples. On the expansion of regulation after the 

Civil War, see Robert J. Spitzer, Gun Law History in the United States and Second 

Amendment Rights, 80 L. & CONTEMP. PROBS. 55, 59-61 (2017). 

 48 Id. 

 49 An Act to Regulate the Keeping and Bearing of Deadly Weapons, Apr. 12, 1871, 

reprinted in 2 A DIGEST OF THE LAWS OF TEXAS: CONTAINING THE LAWS IN FORCE, AND 
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intimidation of free persons, the exact opposite of the claims of gun 

rights advocates who have insisted that gun control during 

Reconstruction was tainted by an insidious racist agenda.50 

In the post-war period the number of laws limiting public carry 

increased dramatically , a trend that continued into the first decades of 

the twentieth century. There was broad agreement among courts and 

constitutional commentators that laws banning concealed weapons 

posed no constitutional issues. Some states went further and enacted 

more sweeping limits on open carry.51 Rather than oppose limits on 

public carry, the dominant paradigm for firearms regulation in the era 

of the Fourteenth Amendment supported robust regulation of public 

carry, provided the laws were racially neutral and contained appropriate 

exceptions for specified good cause needs for self-defense.52 

II. STATE REGULATION OF PUBLIC CARRY IN THE ERA OF THE 

FOURTEENTH AMENDMENT: A BRIEF OVERVIEW 

Table 2. Examples of State Firearms Laws Passed Between 1865 and 

1900 Impacting Public Carry 

State Year Category Source Statutory Text 

Texas 1866 Carry on the 

lands of 

others 

Act of Nov. 

6, 1866, ch. 

92, § 1, 

1866 Tex. 

Gen. Laws 

90. 

That it shall not be lawful for 

any person or persons to carry 

fire-arms on the enclosed 

premises or plantation of any 

citizen, without the consent of 

the owner or proprietor, other 

than in the lawful discharge of 

a civil or military duty, and 

any person or persons so 

offending shall be fined . . . or 

imprison[ed] . . . or both . . . . 

 

THE REPEALED LAWS ON WHICH RIGHTS REST FROM 1864 TO 1872, at 1322 (George 

Washington Paschal, ed., Washington, D.C., 1873). 

 50 Gun rights advocates have simply ignored the most recent scholarship on gun 

control and race relations during Reconstruction, including the rich new literature on 

gun regulation, enforcement, and Reconstruction in Texas. For more, see the discussion 

in Frassetto, supra note 36, at 102-04, and Rivas, supra note 36, at 287. 

 51 For a good illustrations of state concealed carry statutes, see Act of Mar. 22, 1871, 

ch. 1888, § 1-2, 5, 1871 Ky. Acts 89, 89-90; Act of May 3, 1893, ch. 1180, § 1, 1893 R.I. 

Pub. Laws 231, 231-32.  

 52 For an illustrative set of examples, see Table 2.  
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Indiana 1875 Brandishing Act of Mar. 

13, 1875, 

ch. 17, § 1, 

1875 Ind. 

Acts 62. 

[I]f any person shall draw or 

threaten to use any pistol, 

dirk, knife, slung-shot, or any 

other deadly or dangerous 

weapon upon any other 

person, he shall be deemed 

guilty of a misdemeanor . . . 

Provided, That the provisions 

of this act shall not apply to 

persons drawing or 

threatening to use such 

dangerous or deadly weapons 

in defense of his person or 

property, or in defense of 

those entitled to his protection 

by law. 

Mississippi 1878 Prohibitions 

on Persons 

Deemed 

Irresponsible 

Act of Feb. 

28, 1878, 

ch. 46, § 4, 

1878 Miss. 

Laws 175, 

176. 

[A]ny student of any 

university, college or school, 

who shall carry concealed, in 

whole or in part, any [pistol or 

other concealable deadly 

weapon], or any teacher, 

instructor, or professor who 

shall, knowingly, suffer or 

permit any such weapon to be 

carried by any student or 

pupil, shall be deemed guilty 

of a misdemeanor . . . . 

Missouri 1879 Sensitive 

Places 

(courts, 

church, 

schools, 

colleges) 

Act of Apr. 

30, 1879, § 

1, 1879 Mo. 

Laws 90, 

90. 

Hereafter it shall be unlawful 

for any person in this State, 

except he be a sheriff or other 

officer, in the discharge of 

official duty, to discharge or 

fire off any gun, pistol or fire-

arms of any description in the 

immediate vicinity of any 

court house, church or 

building used for school or 

college purposes. 
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Arkansas 1881 Prohibitions 

on Pistols, 

(exception 

for military 

weapons) 

Act of Apr. 

1, 1881, no. 

96, § 3, 

1881 Ark. 

Acts 191, 

192. 

Any person who shall sell, 

barter or exchange, or 

otherwise dispose of, or in any 

manner furnish to any person 

any person [sic] . . . any 

pistol, of any kind whatever, 

except such as are used in the 

army or navy of the United 

States, and known as the navy 

pistol, or any kind of 

cartridge, for any pistol, or 

any person who shall keep any 

such arms or cartridges for 

sale, shall be guilty of a 

misdemeanor. 

Nevada 1881 Penalty for 

carry while 

intoxicated 

Act of Jan. 

28, 1881, 

ch. 7, § 1, 

1881 Nev. 

Stat. 19, 19-

20. 

Any person in this State, 

whether under the influence 

of liquor or otherwise, who 

shall, except in necessary self-

defense, maliciously, wantonly 

or negligently discharge or 

cause to be discharged any 

pistol, gun or any other kind 

of firearm, in or upon any 

public street or thoroughfare, 

or in any theater, hall, store, 

hotel, saloon or any other 

place of public resort, shall be 

deemed guilty of a 

misdemeanor. . . . 

Vermont 1884 Prohibitions 

on Certain 

Types of 

Weapons 

(spring 

loaded 

traps) 

Act of Nov. 

25, 1884, 

no. 76, § 1, 

1884 Vt. 

Pub. Acts 

74, 74-75. 

A person who sets a spring 

gun trap, or a trap whose 

operation is to discharge a gun 

or firearm at an animal or 

person stepping into such 

trap, shall be fined . . . and 

shall be further liable to a 

person suffering damage to his 

own person or to his domestic 

animals by such traps, in a 

civil action, for twice the 

amount of such damage. 

Maryland 1890 Sensitive 

Times 

(Sabbath) 

Act of Apr. 

3, 1890, ch. 

273, § 1, 

1890 Md. 

Laws 297, 

297. 

No person whatsoever shall 

hunt with dog or gun on the 

Lord’s day, commonly called 

“Sunday,” nor shall profane 

the Lord’s day by gunning, 

hunting, fowling, or by 

shooting or exploding any 

gun, pistol or firearm of any 

kind, or by any other unlawful 

recreation or pastime. . . . 
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Florida 1899 Sensitive 

Places 

(Trains) 

Act of May 

29, 1899, 

ch. 4701, § 

1, 1899 Fla. 

Laws 93, 

93. 

That it shall be unlawful for 

any person to discharge any 

gun, pistol, or other fire-arm, 

except in self defense, while 

on any passenger train in this 

State; or to recklessly handle 

any fire-arm or other weapon 

in the presence of any other 

person or persons on any train 

carrying passengers in this 

State. 

Indiana 1875 Sell, barter, 

or give a 

pistol to a 

minor 

Act of Feb. 

27, 1875, 

ch. 40, § 1, 

1875 Ind. 

Acts 59, 59 

That it shall be unlawful for 

any person to sell, barter, or 

give to any other person, 

under the age of twenty-one 

years, any pistol, dirk, or 

bowie-knife, slung-shot, 

knucks, or other deadly 

weapon that can be worn, or 

carried, concealed upon or 

about the person, or to sell, 

barter, or give to any person, 

under the age of twenty-one 

years, any cartridges 

manufactured and designed 

for use in a pistol.  

Federal territories enacted a variety of limits on armed travel in 

public, which suggests that the new, more robust vision for regulation 

was not limited to state and municipal law. 53 New Mexico adopted a 

broad prohibition on public carry: “[I]t shall be unlawful for any person 

to carry deadly weapons, either concealed or otherwise, on or about 

their persons within any of the settlements of this Territory . . . .”54 This 

provision was not unique. Idaho adopted a similar law, prohibiting “any 

person . . . to carry, exhibit or flourish any . . . pistol, gun or other 

 

 53 Territories had considerable latitude to enact laws consistent with their police 

power authority, but unlike states or localities, they were obligated to abide by the 

Second Amendment, even prior to the adoption of the Fourteenth Amendment. On the 

limits imposed by the Constitution on governments created in the territories, see JOSEPH 

STORY, 3 COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 1319 (1833) 

(“What shall be the form of government established in the territories depends 

exclusively upon the discretion of congress. Having a right to erect a territorial 

government, they may confer on it such powers, legislative, judicial, and executive, as 

they may deem best. They may confer upon it general legislative powers, subject only 

to the laws and constitution of the United States.”) Thus, territorial laws would have 

had to be consistent with Second Amendment irrespective of any interpretation of the 

Fourteenth Amendment and the issue of incorporation. 

 54 Act of Jan. 29, 1869, ch. 32, § 1-2, 1869 N.M. Laws 72, 72-73. 
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deadly weapons, within the limits or confines of any city, town or village 

or in any public assembly of Idaho Territory.”55 

The broad latitude legislatures and municipalities exercised over 

firearms regulation was widely acknowledged by the major 

constitutional commentators of the period as well. John Norton 

Pomeroy, one of the era’s most distinguished constitutional authorities, 

observed that the right to keep and bear arms posed no barrier to 

government authority to regulate or limit persons from “carry[ing] 

dangerous or concealed weapons.”56 Pomeroy’s observation is borne out 

by the legislation on public carry presented below in Table 3.57  

III. LOCAL REGULATION AND THE RISE OF PERMIT SCHEMES IN THE ERA 

OF THE FOURTEENTH AMENDMENT 

Gun regulation in the era of the Fourteenth Amendment was not 

limited to state-level interventions; there was also an enormous growth 

in the number of local ordinances. Developments at the local level have 

drawn relatively little scholarly or judicial notice but this was one of the 

areas in which government was most active.58 A local ordinance adopted 

by Huntsville, Missouri offers a glimpse of the sweeping scope of such 

regulations.59 It contained multiple provisions, including: 

•� A ban on concealed carry in public; 

•� A ban on public carry in public places where people assembled 

for religious, “educational, literary, or social purposes”; 

•� A ban on carry in courthouses; 

•� A ban on carry into a “public assemblage of persons met for any 

lawful purpose” except militia-related activities; 

 

 55 Act of Feb. 4, 1889, § 1, 1888 Idaho Laws 23, 23; see also Act of Jan. 11, 1865, 

§ 1, 1864 Mont. Laws 355 (preventing the carrying of concealed deadly weapons in the 

cities and towns of the territory); Act of Dec. 2, 1875, ch. 52, § 1, 1876 Wyo. Sess. Laws 

352. (“That hereafter it shall be unlawful for any resident of any city, town or village, 

or for any one not a resident of any city, town or village, in said Territory, but a 

sojourner therein, to bear upon his person, concealed or openly, any firearm or other 

deadly weapon, within the limits of any city, town or village.”). 

 56 JOHN NORTON POMEROY, AN INTRODUCTION TO THE CONSTITUTIONAL LAW OF THE 

UNITED STATES: ESPECIALLY DESIGNED FOR STUDENTS, GENERAL AND PROFESSIONAL 152-53 

(1868).  

 57 See infra Table 3. 

 58 The most notable exception to this lack of attention to the importance of local 

regulation in American firearms law is Joseph Blocher, Firearm Localism, 123 YALE L.J. 

82 (2013). 

 59 Huntsville, Mo., Rev. Ordinance in Relation to Carrying Deadly Weapons (July 

17, 1894). 
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•� A ban on open public carry and public display of a weapon in a 

rude or threatening manner; 

•� A ban on carry while intoxicated; 

•� An exception for travelers passing through town. 

Finally, the ordinance also included an affirmative defense exception 

for good cause, i.e., a specific threat to “home, person or property.”60  

The most common types of local regulations were bans on concealed 

carry. Evanston, Illinois’s ordinance was typical: “It shall be unlawful 

for any person within the limits of the city of Evanston to carry or wear 

under his clothes or concealed about his person, any pistol, colt or slung 

shot.”61 Residents in the ten most populous cities in America at the end 

of the nineteenth century all lived under some form of restrictive public 

carry regime: permit schemes, complete bans on concealed carry, or 

some type of total ban with a specified threat and self-defense 

exception.62 In some parts of the country a majority of the population 

were living under a model of gun regulation that limited public carry. 

The case of California is instructive in this regard since most of its 

inhabitants were subject to one of these types of limits on public carry.63 

Table 3 lists the municipalities in the state that enacted permit laws after 

the Civil War. 

Table 3. Municipalities with Permit Schemes in Post-Civil War 

California64 

Location Year 

Permit 

ordinance 

enacted 

Population 

in 1900 

Sacramento 1876 17,897 

Napa 1880 16,451 

San Francisco 1880 342,782 

Santa Barbara 1881 18,934 

 

 60 Id. 

 61 Evanston, Ill., Rev. Ordinances, ch. 29, § 531 (1893).  

 62 Copies of these ordinances may be found in the appendix to Brief for Patrick J. 

Charles as Amicus Curiae Supporting Neither Party app. at 2-11, N.Y. State Rifle & 

Pistol Ass’n v. Bruen, No. 20-843 (U.S. docketed Dec. 23, 2020) 2021 WL 3145961. 

Population statistics may be found in Campbell Gibson, Population of the 100 Largest 

Cities and Other Urban Places in the United States: 1790 to 1990, (U.S. Census Bureau, 

Working Paper No. POP-WP027. 

 63 See sources cited supra note 62. 

 64 Id. 
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Alameda 1882 180,197 

St. Helena 1884 1,582 

Fresno 1885 37,862 

Lompoc 1888 972 

Marysville 1889 3,497 

Oakland 1890 66,960 

Monterey 1892 19,380 

Within a decade of the end of Reconstruction about half the 

population of the state of California was living under good cause 

discretionary permit schemes such as those listed in Table Three. The 

list of municipalities adopting such regulations included tiny towns 

such as Lompoc, and the state’s largest city, San Francisco.65 Gun 

violence in California in this period was a complex problem, but the 

range of municipalities adopting good cause permit schemes, large 

heterogenous urban areas and smaller towns, suggest that these policies 

enjoyed broad popular support and were understood at the time to be 

consistent with California’s constitution.66 

Good cause permitting schemes were not the only type of restrictions 

adopted to deal with the problem of gun violence in post-Civil War 

California. Other localities, most notably Los Angeles and San Jose, 

adopted more restrictive laws limiting the ability to carry arms in public. 

The law enacted by Los Angeles was sweeping in scope, prohibiting 

public carry “concealed or otherwise.” 

[N]o persons, except peace officers, and persons actually 

traveling, and immediately passing through Los Angeles city, 

shall wear or carry any dirk, pistol, sword in a cane, slung-shot, 

or other dangerous or deadly weapon, concealed or otherwise, 

within the corporate limits of said city, under a penalty of not 

more than one hundred dollars fine, and imprisonment at the 

discretion of the Mayor, not to exceed ten days. It is hereby 

 

 65 Brief for Patrick J. Charles as Amicus Curiae Supporting Neither Party app., supra 

note 62, at 2-11. 

 66 On the problem of gun violence in California during this period, see CLARE V. 

MCKENNA, RACE AND HOMICIDE IN NINETEENTH-CENTURY CALIFORNIA 11-12, 103 (2007). 

Race was certainly an important factor in many places in California, but the range of 

communities enacting limits on public carry of some kind, permit laws, bans on 

concealed weapons, or broader bans, militates against imputing nefarious racial motives 

to all the legislation enacted to reduce gun violence. Moreover, racial minorities were 

often the victims of homicides and assaults in these communities and had a vested 

interest in reducing the levels of gun violence. 
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made the duty of each police officer of this city, when any 

stranger shall come within said corporate limits wearing or 

carrying weapons, to, as soon as possible, give them information 

and warning of this ordinance; and in case they refuse or decline 

to obey such warning by depositing their weapons in a place of 

safety, to complain of them immediately.67  

If one adds together the population figures for the jurisdictions in 

California with either a good cause permit scheme in place or a more 

restrictive ban on public carry, such as the one in place in Los Angeles, 

the numbers demonstrate that the majority of Californians were living 

under a legal regime that curtailed the right to travel armed in public 

within populace areas. In short, the example of California offers strong 

evidence that some type of limit on armed travel in populated areas had 

become an accepted feature of American law by the end of the 

nineteenth century. Indeed, limits on the public carry of dangerous 

weapons are one of the most enduring features of American law, 

operating continuously in some form from the colonial era through 

Reconstruction and up until the rise of modern gun control laws in the 

twentieth century.68 

The early history of good cause permit schemes has not figured 

prominently in post-Heller scholarship and jurisprudence because local 

ordinances have been difficult to identify and collect. But, starting with 

Reconstruction good cause permit ordinances emerged as the ascendent 

model in firearms regulation. By the end of the nineteenth century this 

approach to firearms regulation had become the dominant paradigm in 

America and had largely supplanted the common law inspired surety-

based models of enforcing the peace that predominated before the Civil 

War.69 The older surety model reflected the realities of life in early 

 

 67 William M. Caswell, Ordinances of the City of Los Angeles, § 36, in REVISED 

CHARTER AND COMPILED ORDINANCES AND RESOLUTIONS OF THE CITY OF LOS ANGELES 85 

(1878). 

 68 An Act for the Punishing of Criminal Offenders, 1694 Mass. Laws 12, no. 6 

(“Further it is Enacted by the authority aforesaid, That every Justice of the Peace in the 

County where the Offence is committed , may cause to be staid and arrested all 

Affrayers, Rioters, Disturbers, or Breakers of the Peace, and such as shall ride or go 

armed Offensively before any of their Majesties Justices, or other Their Officers or 

Ministers doing their Office or elsewhere.”). On New York’s 1911 Sullivan law, see 

BLOCHER & MILLER, supra note 3, at 42. 

 69 This community-based model of policing originated in England and continued in 

America until the rise of modern police forces in the nineteenth century. Any justice of 

the peace could detain, disarm, and if necessary, bind an individual to the peace by 

imposing a surety, a peace bond. Under the common law in America the conservation 

of the peace remained central to the legal system. As conservators of the peace, justices 
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modern England and colonial America. This approach to preserving the 

peace was well-suited to a pre-industrial society in which members of 

the local gentry elite could count on the mechanisms of deference and 

a web of patron-client relationships to help them maintain social 

order.70 As America modernized, urbanized, and became a more diverse 

and highly mobile society over the course of the nineteenth century, 

these traditional mechanisms of law enforcement, including sureties, 

were slowly replaced by a criminal justice system that did not rely on 

informal mechanisms to maintain order. In a society in which the bonds 

of community had weakened, binding an individual to the peace was no 

longer an effective means to preserve social order.71 Professional police 

forces, courts, and administrative agencies were better suited to 

maintaining order and peace in the new urban world of nineteenth-

century America where people living in close proximity were less likely 

to be knit together in the bonds of community.72 Thus, by end of the 

nineteenth century, permit schemes that took advantage of these new 

institutions and the tools provided by professional police forces had 

largely replaced the traditional common law mechanisms of sureties, or 

 

of the peace, sheriffs, and constables maintained their broad common law authority. 

Additionally, any member of the community who felt threatened could have a justice of 

the peace impose a surety, a peace or good behavior bond, as a measure to conserve the 

peace. On sureties in England, see STEVE HINDLE, THE STATE AND SOCIAL CHANGE IN EARLY 

MODERN ENGLAND, 1550-1640, at 100 (2000). For an informative study of the transfer 

of English criminal justice to the colonies, see generally, Alfred L. Brophy, “For the 

Preservation of the King’s Peace and Justice”: Community and English Law in Sussex 

County, Pennsylvania, 1682–1696, 40 AM. J. LEGAL HIST. 167 (1996). Gun rights 

advocates have erroneously argued that peace bonds required an individual to come 

forward to start this process, but this claim ignores the role of the justice of the peace 

as conservators of the peace. See David B. Kopel and George A. Mocsary, Errors of 

Omission: Words Missing from the Ninth Circuit’s Young v. Hawaii, U. ILL. L. REV. ONLINE 

172, 184 (2021). This error has been repeated by other gun rights advocates. See also 

Robert Leider, Constitutional Liquidation, Surety Laws, and the Right to Bear Arms 13 

(March 2021) (unpublished manuscript), https://papers.ssrn.com/sol3/papers.cfm? 

abstract_id=3697761 [https://perma.cc/RV6P-RS88]. Leider’s flawed analysis of gun 

regulation rests on anachronistic interpretations of the historical evidence and ignores 

the relevant scholarship in the history of criminal law, the result is a presentist and 

distorted account of the enforcement of prohibitions on armed travel in pre-Civil War 

Massachusetts. For a general account of the history of criminal law in this period, see 

ELIZABETH DALE, CRIMINAL JUSTICE IN THE UNITED STATES, 1789-1939 (2011). On the 

norms governing antebellum Massachusetts, see Mary E. Vogel, The Social Origins of 

Plea Bargaining: Conflict and the Law in the Process of State Formation, 1830-1860 33 L. 

& SOC’Y REV. 161, 163 (1999).  

 70 See McPherson, supra note 30. 

 71 See ERIC H. MONKKONEN, AMERICA BECOMES URBAN: THE DEVELOPMENT OF U.S. 

CITIES & TOWNS, 1780-1980, at 98-108 (1988). 

 72 Id. 
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peace bonds, as the dominant method for dealing with the dangers 

posed by gun violence.73  

IV. LIMITS ON ARMED TRAVEL IN PUBLIC DURING THE ERA OF THE 

FOURTEENTH AMENDMENT: HISTORY, TEXT, AND TRADITION AND THE 

GOOD CAUSE PERMIT MODEL 

A comprehensive and scholarly review of the nation’s laws on public 

carry published in the last decade of the nineteenth century noted that 

bans on concealed weapons and more general prohibitions on armed 

carry were permissible, provided they included a good cause exception 

for specified threats.74 John Forrest Dillon’s overview of American 

firearms law and the constitutional right to keep and bear arms 

endorsed this view. Drawing on recent cases, including Andrews v. State, 

he concluded, “[E]very good citizen is bound to yield his preference as 

to the means [of self-defense] to be used, to the demands of the public 

good.”75 Dillon acknowledged that the police power was not without 

limit in this area. Contrary to the claims of modern gun rights 

advocates, Dillon did not believe that there was a fundamental right to 

carry arms in public openly. Nor did he believe that the right to bear 

arms trumped state and municipal police power authority to regulate 

such behavior, taking it entirely out of the hand of the people’s 

representatives. He did, however, recognize that American law 

acknowledged the continuing validity of affirmative defenses for 

necessity in cases of specified threats and reasonable self-defense.76 

Dillon concluded that as far as the right to carry went, states might 

regulate this practice and prohibit it entirely as long as the common law 

self-defense exception was recognized. “Every state,” Dillon wrote, “has 

power to regulate the bearing of arms in such manner as it may see fit, 

or to restrain it altogether.”77 In those cases in which a state sought the 

more stringent form of regulation, Dillon argued that the common law 

would offer those who needed to travel armed an affirmative defense. 

Dillon’s survey of American law was not the only commentary to come 

to this conclusion. Another comprehensive overview of American law 

published in the last decade of the nineteenth century reached the same 

judgment. The survey of American law and public carry was published 

 

 73 See supra notes 17–19 and accompanying text. 

 74 See John Forrest Dillon, The Right to Keep and Bear Arms for Public and Private 

Defense, 1 CENT. L.J. 295, 296 (1874). 

 75 Andrews v. State, 50 Tenn. 165, 188 (1871). 

 76 Dillon, supra note 74, at 296. 

 77 Id. 
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in The American and English Encyclopedia of Law, an influential and 

popular legal reference work that became a fixture on bookshelves in 

law offices across the nation. It noted that “[t]he statutes of some of the 

States have made it an offence to carry weapons concealed about the 

body, while others prohibit the simple carrying of weapons, whether 

they are concealed or not. Such statutes have been held not to conflict 

with the constitutional right of the people of the United States to keep 

and bear arms.”78 

Although there has been considerable discussion of the implications 

of Heller’s understanding of the right to keep and bear arms, McDonald’s 

focus on constitutional change, especially the changes wrought by 

Reconstruction, have not received nearly as much attention. Yet, 

McDonald makes Reconstruction’s history vital to understanding the 

scope of permissible regulation today.79 Read together these two 

landmark decisions make clear that when state and local regulation are 

at issue it is the era of the Fourteenth Amendment that is the most 

important time-period for understanding what is presumptively lawful 

under Heller’s framework. Until now, this crucial period of firearms 

regulation has been largely neglected by post-Heller scholarship. This 

history is critical to fashioning a post-Heller firearms jurisprudence 

consistent with McDonald. Then, as now, states and localities function 

as America’s laboratories of democracy, experimenting with different 

forms of regulation. This function is hardwired into our federal system. 

Unfortunately, this rich and diverse part of our legal history has been 

largely invisible in post-Heller scholarship and jurisprudence. Scholars 

and courts need to reckon with this history more fully before evaluating 

the constitutionality of gun laws. Rather than acting as a high-water 

mark for gun rights, Reconstruction ushered in a period of expansive 

regulation. Courts, legislators, and commentators during this period 

recognized that the robust power to regulate firearms, particularly in 

public, was not only constitutional, but essential to preserve ordered 

liberty. The key innovation in this period, a development that became 

the dominant model of firearms regulation in America, good cause 

permit schemes continue to function as an important part of efforts to 

address the problem of gun violence. These ordinances were first 

enacted by municipalities but were soon emulated by states. In short, 

this model is deeply rooted in history, text, and tradition. As such, these 

 

 78 3 THE AMERICAN AND ENGLISH ENCYCLOPEDIA OF LAW 408 (John Houston Merrill 

ed., 1887). This influential reference work was considered to be an essential part of a 

basic reference library for lawyers. See American and English Encyclopedia of Law, Vol. 

29, 42 CENT. L.J. 397,  400 (1896) (book review).  

 79 See sources cited supra note 5. 
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laws are indisputably presumptively lawful under Heller’s framework. 

Modern judges attempting to construct a post-Heller firearms 

jurisprudence that is sensitive to history, text, and tradition need to 

recognize that discretionary good cause permit schemes are firmly 

rooted in America’s long history of gun regulation. If originalist judges 

wish to remain true to Heller’s model such laws are undeniably 

constitutional. 
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