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Unintended Shootings in a Large Metropolitan
Area: An Incident-Based Analysis

See related article, p. 1, and editorial, p. 32.

Study objective: We determine the proportion of unintended shootings that might
be prevented by promoting safe storage, safe handling, and/or safer firearm designs.

Methods: A regional firearm injury surveillance system was used to identify fatal
and nonfatal unintentional shootings in a 5-county metropolitan area. Case reports
were reviewed, and the causes of each shooting were independently classified by 4
members of the research team. A consensus conference was held to resolve dis-
agreements.

Results: Between May 1, 1996, and June 30, 2000, 216 cases of unintentional firearm
injury were identified, 3.8% of the shootings documented during the study period. Six
(2.8%) were fatal. The majority of victims were between 15 and 34 years of age. One
fourth (54) of the shootings involved victims younger than 18 years. Handguns were
involved in 87% of the incidents. Enough information was available to characterize the
incident in 122 (57%) cases. All but 6 fell into 1 or more of 3 broad categories of cau-
sation: child access (14%), mishandling (74%), and/or deficiencies in firearm design
(32%).

Conclusion: Many unintentional shootings could be prevented by promoting safe
storage of guns in the home, promoting safe handling of firearms, and requiring that
all new handguns incorporate basic safety features.

[Ann Emerg Med. 2003;41:10-17.]
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INTRODUCTION

In 1999, firearms were implicated in 28,874 fatalities in
the United States.! Although the vast majority of these
deaths were suicides (16,599) or homicides (10,828),
approximately 3% were unintentional (824), compris-
ing 30,467 potential years of life lost. One hundred
fifty-eight of these unintended deaths were pediatric
(<18yearsold).! A disproportionate number of unin-
tentional firearm injuries involve children.>*

The case/fatality ratio for unintentional shootings is
estimated to be between 13:1 and 100:1.%3:> Although
some of these injuries are relatively minor, others are
severe.>"> The costs of acute care, rehabilitation, and
long-term disability caused by firearm injury are sub-
stantial, as much as $2.3 billion in 1994.3- Total costs,
including lost productivity resulting from injury-
related death and disability, might be 15-fold greater.”

Despite the magnitude of the problem, little is known
about the factors that contribute to unintentional
shootings.”-%° To determine the proportion that might
be prevented by various strategies, we identified unin-
tentional shootings in amajor metropolitan area and
classified them by causation.

METHODS

An electronic firearm injury surveillance system was
used to identify fatal and nonfatal shootingsina 5-
county area of metropolitan Atlanta, GA. The strengths
and limitations of this system have been described in
detail in an earlier report.1° Five medical examiner’s
offices, 22 area emergency departments, and 33 law
enforcementagencies submitted case reports to the sys-
tem. Records were linked to generate as complete a pic-
ture as possible of each event. This study was exempted
by our institutional review board.

A case was defined as an injury caused by the unin-
tentional discharge of a projectile from a powder firearm.
Powder firearms included all kinds of pistols, rifles, and
shotguns but excluded air rifles and BB guns. Incidents
of unintended discharge that did not resultin injury
and incidents of injury resulting from blunt trauma (eg,
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gun dropped onavictim’s foot) were excluded. By-
standers inadvertently shot during an attempted assault
or drive-by shooting were considered victims of inten-
tional injury and were excluded as well. The initial clas-
sification was made by the reporting agency. Our study
interval was limited to shootings that occurred between
May 1, 1996, and June 30, 2000.

Four members of our team (RBI, AR, RA, and ALK)
independently studied each report to determine the cir-
cumstances of the shooting. Both the ED data collection
form and, if available, the written law enforcement nar-
rative were reviewed. In most instances, the police re-
port was the only source that contained information
about the circumstances of the shooting. In no case did
the ED report or medical examiner’s report conflict with
apolice reportregarding injury circumstances. Cases
were classified into 1 or more of 3 predefined cate-
gories: preventable by safe storage, preventable by safer
handling, and preventable by safer design. When the
shooter was a minor who gained access to an adult’s gun
without the adult’s permission, we considered the inci-
dent preventable by safer storage. Preventable by safer
handling was selected when the narrative indicated that
the firearm discharged (1) during cleaning, (2) while
clearing ajammed round or attempting to unload, (3)
while playing with or showing off the firearm, or (4)
while moving, handling, or catching the firearm. Pre-
ventable by safer design was selected when the narra-
tive specifically noted any of the following: (1) the
shooter did notrealize the firearm was loaded; (2) the
magazine was out of the firearm or removed by the
shooter before the trigger was pulled; or (3) the firearm
discharged when dropped or placed on a hard surface.
Some cases fell into more than one of these categories
and were coded as such. After initial coding, our team
met to review cases that were coded differently and to
seek a consensus.

Confidence intervals (CIs) were estimated by usinga
zstatistic for 1-sample proportions. Interrater reliabil-
ity was measured by using the proportion of cases in
which investigators agreed, with cases weighted by the
percentage of investigators who agreed. For example, if
3 of the 4 raters judged a case to be preventable by safer
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design, that case would receive aweight of 0.75. A sensi- Table 1.

tivity analysis was performed by assuming thatall cases
with missing information would not have been pre-
ventable by any of the methods described. Statistical anal-
yses were done with SAS for Windows statistical software
package (version 8.02, SAS Institute, Inc., Chicago, IL).

RESULTS

During the 49-month study period, 5,735 cases of fire-
arm injury were reported in our 5-county metropolitan
area. A total of 247 (4.3%) of these were initially classi-
fied as unintentional. After areview of these case reports,
31 of these shootings were reclassified as either inten-
tional or of uncertain intent, leaving 216 cases (3.8% of
all shootings during the study period) in our analysis.
Six (2.8%) of these unintentional shootings resulted in
a fatality.

Amatching police offense report was linked to the
EDreportfor 145 (67%) cases. For most of the remain-
ing cases, the only documentation available was the 1-
page reporting form that lists victim age, sex, and race,
as well as the manner and severity of injury. The form
doesnot provide enough information to classify the
specific circumstances of the event.©

Eighty-seven percent (187) of the 216 victims were
male, 65% (141) were black, 24% (51) were white/non-
Hispanic, and 8% (18) were members of other racial or
ethnic groups. The age distribution of victims is similar
to the national mortality profile for unintentional
firearm-related deaths; one fourth involved victims
younger than 18 years (Table 1).

Nearly 40% (85) of the victims shot themselves.
Sixteen percent (34) were shot by a friend or acquain-
tance and 5% (10) by a family member. One percent
(3) were unintentionally shot by their spouse or inti-
mate partner. Thirty-eight percent of unintended
shootings (n=81; nearly two thirds of those in which
theincidentlocation was specified) occurred ina
home. Seven percent (16) occurred in an automobile.
Only 3 cases involved hunting. The vast majority of
unintentional shootings (188 [87%]) involved a hand-
gun (Table 2).

12

Unintentional firearm injuries in metropolitan Atlanta, GA,
May 1996 through June 2000 (N=247).

Included in Insufficient Excluded

Analysis, Information, (Not Unintentional),
Variable No. (%) No. (%) No. (%)
Age distribution, y
0-4 1(1) 2(2) 0(0)
5-14 17 (14) 6(6) 2(6)
15-24 51 (42) 41 (44) 13 (42)
25-34 19 (16) 23 (24) 7(23)
35-44 18 (15) 9(10) 5(16)
45-54 7(6) 4(4) 2(6)
55-64 5 (4) 2(2) 1(3)
>65 0(0) 1(1) 0(0)
Not specified 4(3) 6 (6) 1(3)
Race distribution
Black 79 (65) 62 (66) 17 (55)
White 33(27) 18(19) 12 (39)
Other 9(7) 9(10) 1(3)
Not specified 1(1) 5(5) 1(3)
Sex distribution
Female 14(11) 14 (15) 9(29)
Male 107 (88) 80 (85) 21 (68)
Not specified 1(1) 0(0) 1(3)
Table 2.

Unintentional firearm injuries in metropolitan Atlanta, GA:
Incident details.

Variable No. %

Type of firearm

Handgun 188 87
Shotgun 6 3
Rifle n 5
Unknown 1 5
Victim-shooter relationship

Self 85 39
Family 10 5
Friend 34 16
Spouse/intimate partner 3 1
Stranger 7 3
Not specified 71 36
Incident location

Residence 81 38
Street or sidewalk 20 9
Woods or field 4 2
Bar or tavern 3 1
Retail establishment 3 1
Automobile 16 7
Parking lot 9 4
Other 3 1
Not specified 77 36
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Among the 204 shootings in which information about
the nature of the wounds was available, 17 were to the
head orface, 21 to the chest orabdomen, 5 to the back,
53 toanarm, and 104 to aleg. Most victims had only a
single wound. Of those for whom the ED disposition
was recorded, 48 were admitted, 1 was transferred to
another hospital, and 52 were discharged home. Three
were pronounced dead in the ED.

Enough information was available to characterize
incident circumstances in 122 cases (57% of the total).
Allbut 6 of these fell into 1 or more of 3 broad categories
of causation: preventable by safe storage, preventable
by safer handling, or preventable by safer design (Table
3).Seventeen shootings (14% of those analyzed)
occurred when one or more children younger than 18
years of age gained unsupervised access toa gun.
Almostall of the firearms involved in these incidents
were stored unlocked and loaded. The parents of one
victim kept their gun ina combination safe, but the
child discovered the combination on aslip of paper.

Ninety shootings (74% of those analyzed) were
attributed to mishandling of the firearm. Eighteen
occurred while the owner was cleaning the gun or clear-
ingajammed round, 42 occurred while the user was
playing with or showing off the gun, and 30 occurred
when the user moved, fumbled, or dropped (but then
caught) the gun.

Thirty-nine shootings (32% of those analyzed) were
attributed to potential deficiencies in the firearm’s

Table 3.
Unintentional firearm injuries in metropolitan Atlanta, GA:
Analysis of incidents and their causes.”

Lower Limit

(Sensitivity
Category No. % 95%Cl, % Analysis)," %
Preventable by safer storage 17 14 8-20 4
Preventable by safer handling 90 74 66-82 35
Preventable by safer design 39 32 24-40 13

"The total number of cases is 122. Categories are not mutually exclusive, and there-
fore, the total exceeds 100%.

The sensitivity analysis assumed that the lower Cl was correct and that none of the
cases for which there was insufficient information were preventable in any way.

JANUARY 2003 41:1 ANNALS OF EMERGENCY MEDICINE

design.In 17 cases, the investigating officer specifi-
cally noted that the shooter was unaware that the
weapon was loaded. A loaded chamber indicator is
designed to alert the user thataround is in the cham-
ber.* Six shootings occurred while the pistol’s maga-
zine was removed, possibly giving the handler the mis-
taken impression that the weapon was unloaded. A
magazine safety is designed to block the trigger when
the magazine is removed to prevent discharge of a
round retained in the chamber.* Nineteen shootings
occurred when the gun was dropped or struck a hard
surface. A firing pin block, also known as a “drop safety
device,” is designed to prevent a gun’s firing pin from
contacting the cartridge if the weapon is dropped or
struck againsta hard surface.*

Reviewers independently agreed on 98.2% of cases
regarding exclusion because of lack of sufficient infor-
mation. Complete agreement was reached on 94% of
cases that were judged to be potentially preventable by
safer storage, 78% of cases that were judged potentially
preventable by safer handling, and 85% of cases that
were judged to be potentially preventable by basic
mechanical safety features. When disagreement
occurred, there was a clear majority view inall buta
handful of cases (2%, 6%, and 2%, respectively). Almost
all of these initial disagreements were the result of a
reviewer inadvertently overlooking a relevant fact or
term in the police narrative. Once these were identified,
complete agreement was reached on better than 99% of
casesin each category.

DISCUSSION

Unintentional firearm injuries accounted for a small
fraction of firearm-related fatalities in our community
during the study interval but caused a somewhat larger
percentage of nonfatal injuries (0.2% and 3.9%, respec-
tively). Most of the victims were male patients between
15 and 34 years of age. An incident-based analysis
revealed several options for prevention, including pro-
moting safer storage of guns in the home, teaching safe
handling of firearms, and incorporating basic safety fea-

tures into new gun designs.*>-11-13
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Approximately 40% of US households contain 1 or
more firearms.!* The average gun-owning household
contains 4.5 Between one fourth and one third of gun-
owning households contain atleast 1 handgun.!#-16
Rates of firearm ownership are greater in rural areas and
small towns, but households in urban areas are more
likely to contain handguns.'® The rate of gun owner-
ship in metropolitan Atlanta is similar to that noted in
other metropolitan areas of the south and west.1”

Persons who keep a firearm for protection are much
more likely to store the weapon loaded and readily
available than people who own firearms for other rea-
sons.81%:16.18,19 However, keeping an unlocked and
loaded gun in the home violates a central tenet of fire-
arm safety. The National Rifle Association’s “A Parent’s
Guide to Gun Safety” advises owners to “always keep
the gun unloaded until ready to use” and to “store guns
so that they are inaccessible to children and other unau-
thorized users.”!! The Clinicians Handbook of Pre-
ventive Services echoes this admonition.'? There is evi-
dence that few gun dealers share this advice with
customers, even those with young children.?° In any
case, many gun-owning parents store their firearms in
an unsafe manner.19-21-24
When children find a gun, they often play with it.

Jackman et al?®

placed pairs and trios of 8- to 12-year-
old boysinaroom with a 1-way mirror and observed
them for 15 minutes. An actual .38 caliber pistol, altered
soitcould notbe fired, was concealed in a drawer.
Instead of a magazine of bullets, the pistol contained a
radio transmitter thatactivated alight whenever the
trigger was pressed with enough force to discharge the
weapon. Of the 29 groups tested, 21 discovered the gun
within 15 minutes of being placed in the room. Members
of 16 (76%) groups handled the gun, and 1 or more
members of 10 (48%) groups pulled the trigger. During
subsequent questioning, nearly half of the boys said
that they were unsure whether the gun was real or a toy.
More than 90% reported having prior gun safety in-
struction. Hardy et al*® observed a group of young chil-
drenand noted that when they were left unsupervised
around guns, they touched and played with them, de-
spite clear instructions not to do so.

14

When children gain unsupervised access toa gun,
the consequences can be tragic. Wintemute et al?” stud-
ied fatal shootings of children by children in California
and noted that more than half occurred when children
played with aloaded gun they found in the home.

128 studied unintentional and self-

Grossman eta
inflicted firearm injuries of children in Seattle and
noted that many involved a gun found in the victim’s
home or the home of arelative or friend.

In hopes of teaching young children to avoid touch-
ingagunif they find one, the National Rifle Association
developed the Eddie Eagle program.2? Although the
curriculum has reportedly been taught to more than 12
million childrenin 10,000 schools, it hasnot been
objectively evaluated to confirm thatit is effective.3°

Adult training programs are not very effective at
encouraging safe storage of guns in the home. Weil
and Hemenway!® surveyed 605 adult gun owners and
found that those who had received firearms training
were no more likely to store their guns safely than
those who did not. Cook and Ludwig!* analyzed
responses to an independent survey of more than
1,600 gun owners and obtained similar findings. They
did note, however, that gun owners trained by the
National Safety Council were somewhat more likely to
reportstoring their gun safely than those trained by
other organizations.

Several states enacted laws that hold the owner re-
sponsibleifa child gains access to the gun and is injured
to promote safe storage of guns. An evaluation of these
child access prevention laws concluded that enactment
was associated with a 23% decrease in the rate of unin-
tentional firearm-related deaths of children younger
than 15 years of age.>! However, another group studied
the effect of child access prevention laws in the 15 states
in which they were in effectand found evidence of effect
in only one, Florida.>?

Safe handling might have prevented 66% to 82% of
the unintentional shootings in our study. Firearm safety
training programs emphasize several worthwhile con-
cepts, including “always keep the gun pointed in a safe
direction” and “always keep your finger off the trigger
until ready to shoot.”33 Trainees are taught to assume
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thatevery firearm is loaded unless they can personally
verify thatitis unloaded by inspecting the chamber.

Despite the intuitive appeal of firearm safety train-
ing, researchers have found that education alone is
often ineffective at promoting safe behavior, particu-
larly whenitinvolves a complex series of actions.>*:3>
Notsurprisingly, the demographic group at greatest risk
of unintentional injury (ie, young men) is also the group
thatisleast receptive to safety training.>> First-time
applicants for adriver’s license are required to demon-
strate their ability to safely operate a motor vehicle, but
first-time purchasers of a firearm are not required to
learn or demonstrate safe handling skills.¢

Little thought has been given to the idea of making
safer guns.>” In 1988, the US General Accounting
Office studied the extent to which child-proof safety
devices or aloaded chamber indicator could prevent
firearm-related deaths.® Researchers randomly selected
107 fatal unintentional shootings from urban and rural
jurisdictions across the United States and reviewed the
case files to characterize each event. On the basis of the
incident narratives, they concluded thataloaded cham-
berindicator might have prevented 23% of the deaths
and thata child-proof safety device might have pre-
vented another 8%. The remaining deaths were either
judged to be nonpreventable by these 2 strategies, or
the data were insufficient to make a determination.
Other safety devices were not considered.

We found evidence thatloaded chamber indicators,
magazine safeties, and firing pin blocks might have pre-
vented as many as one third of the unintended shoot-
ingsin our series. Widespread adoption of these safety
features, plus routine use of devices that prevent unau-
thorized child access, might have prevented as many as
46% of the unintended shootings in our series.

Itis possible that other safety devices might have pre-
vented additional shootings. For example, a grip safety
device automatically locks the pistol’s trigger mecha-
nism unless the weapon’s grip is properly grasped. A
positive safety device is designed to prevent the firearm
from being discharged unlessitis purposefully disen-
gaged.* These devices might have prevented some of
the shootings attributed to mishandling.

JANUARY 2003 41:1 ANNALS OF EMERGENCY MEDICINE

Emerging technologies could produce even safer
guns.>” Itshould be possible, for example, to design a
firearm that can be easily fired by adults but not by
young children. Widespread adoption of child-resistant
aspirin bottles prevented many unintentional poison-
ings; widespread adoption of child-resistant firearms
might prevent many unintentional shootings.>7-38

The technology exists to manufacture personalized
handguns that can only be fired by their owners.37-39
Personalized guns would be particularly useful for law
enforcement because a surprising number of officers
are shotand killed each year by an offender who grabs
their service weapons.*©

Despite the potential benefits of safer gun designs,
there is no impetus for the gun industry to adopt them.
Federal law specifically exempts domestic handgun
manufacturers from consumer product safety regula-
tions. The publicis largely unaware of this fact. Half of
therespondents in 2 recent polls by the National
Opinion Research Center expressed the belief thatall or
some guns are regulated for safety.'® Sixty-eight percent
of respondents, including 64% of gun-owning respon-
dents, supported the idea of “government safety regula-
tions for the design of guns.” Remarkably, 94% of
respondents (including fully 93% of those who own
guns) agreed that “handguns made in the United States
should be required to meet the same federal safety and
quality standards as imported handguns.” Eighty-eight
percent of respondents to the National Opinion Research
Center surveys, including 80% of gun-owning respon-
dents, endorsed the idea that new handguns should be
legally required to be child-resistant. Seventy-one per-
centofrespondents (including 59% of gun owners)
agreed with the statement, “All new handguns should
be personalized.”!®

There are several limitations in our study. First, the
system we used to identify casesrelied on voluntary
reporting. Three sources of data were used to maximize
rates of detection: a 1-page incident report faxed from
area hospital EDs, county medical examiner’s case files,
and police offense reports from local law enforcement
agencies.'®Between May 1996 and December 1998, an
auditrevealed that 13% of ED reports submitted to our
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system could notbe matched with a corresponding
police report.1° This strategy minimized the potential
for missed cases, butit could not eliminate it entirely.*!
Individuals who did not disclose their injury to the
police orseek careinan ED, as well as those who were
treated in an ED but not reported, would not be detected
by using our system.

Misclassification can occur in any retrospective study.
Our data on causation are only as good as the police
reports on which they are based.>*! To minimize mis-
classification, we manually reviewed each case before
includingitin our series. Twenty-one shootings ini-
tially classified as unintentional were subsequently
reclassified as intentional or indeterminate and ex-
cluded from our analysis.

Missing data complicated our efforts to categorize
the circumstances involved in these shootings. No
police report was available for 95 of the cases reported
by ED personnel. Even when a police report was secured,
the documentation was sometimes too sketchy to accu-
rately characterize the event. At the outset of the study,
we had hoped to identify the specific make and model of
firearm involved in these shootings to confirm whether
itlacked specific safety features. Unfortunately, investi-
gating officers rarely documented the specific make and
model in their offense reports.

Finally, our findings are limited to a single 5-county
metropolitan area of a major southern city and might
notbe applicable to major cities in other parts of the
country, much less to smaller communities or rural
areas. For example, only 3 of our incidents were linked
to hunting. Nationwide, as many of one fifth of all unin-
tentional shootings are related to hunting.

Nonetheless, our results support 2 important con-
clusions. First, almostall of the unintended shootings
we studied could be attributed to 1 or more of 3 factors:
child access, mishandling of the firearm, and deficien-
ciesin design. All 3 causes might be amenable to inter-
vention. Nearly half the shootings might have been pre-
vented if the guninvolved had incorporated 3 simple
mechanical safety features—aloaded chamber indica-
tor, a grip safety, and a firing pin block—and had been
keptinaccessible to children. Most of the remaining

16

incidents might have been prevented if the handler had
followed the most basic safety rules. Identifying which
strategy or which combination of strategies is most
effective will require further research.

This study would not have been possible without
access to data from aregional firearm injury reporting
system. A nationwide system of this sort, with attention
paid to prospective collection of high-quality data,
could generate invaluable information about the cir-
cumstances, location, and contributing factors in-
volved in thousands of shootings each year.*> The
reports produced would not only be useful to local and
state law enforcement, they would also be useful to
firearm safety instructors, gun enthusiasts, gun indus-
try executives, and others interested in preventing
deaths and injuries caused by firearms.
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Objective: To determine the proportion of unintentional and undetermined firearm related deaths
preventable by three safety devices: personalization devices, loaded chamber indicators (LCls), and
magazine safeties. A personalized gun will operate only for an authorized user, a LCl indicates when the
gun contains ammunition, and a magazine safety prevents the gun from firing when the ammunition
magazine is removed.

Design: Information about all unintentional and undetermined firearm deaths from 1991-98 was obtained
from the Office of the Chief Medical Examiner for Maryland, and from the Wisconsin Firearm Injury
Reporting System for Milwaukee. Data regarding the victim, shooter, weapon, and circumstances were
abstracted. Coding rules fo classify each death as preventable, possibly preventable, or not preventable by
each of the three safety devices were also applied.

Results: There were a total of 117 firearm related deaths in our sample, 95 (81%) involving handguns.
Forty three deaths (37%) were classified as preventable by a personalized gun, 23 (20%) by a LCI, and five
(4%) by a magazine safety. Overall, 52 deaths (44%) were preventable by at least one safety device.
Deaths involving children 0-17 (relative risk (RR) 3.3, 95% confidence interval (Cl) 2.1 to 5.1) and
handguns (RR 8.1, 95% Cl 1.2 to 53.5) were more likely to be preventable. Projecting the findings fo the
entire United States, an estimated 442 deaths might have been prevented in 2000 had all guns been
equipped with these safety devices.

Conclusion: Incorporating safety devices into firearms is an important injury intervention, with the potential

...................... to save hundreds OF |ives eClCh year.

of the users of dangerous products, injury prevention

efforts have also focused on changing the design of the
product itself to make it safer." Of consumer products in the
United States, fircarms are among the most deadly. From
1990 to 1999, there were more than 12 000 unintentional
firearm related deaths in the United States, with an
additional 4000 deaths in the “undetermined” category.’
Yet firearms can be designed with built-in safety features
that may prevent at least some of these deaths.’

Injury prevention efforts to improve the safe design and
manufacture of guns have concentrated primarily on three
safety technologies: (1) personalization devices, (2) loaded
chamber indicators (LCIs), and (3) magazine safeties. A
personalized gun is a firearm that will fire only for an
authorized user. This can be accomplished through a variety
of user-recognition technologies—for example, fingerprint
readers—that can be built into the design of the gun. Unless
the firearm recognizes its authorized user, it is unable to fire.**

A LCI is a device designed to indicate that the gun’s firing
chamber contains ammunition.® LCIs are intended to prevent
firearm related deaths where the gun’s operator did not know
the gun was loaded. At present, loaded chamber indicators
are included on about 10%-20% of new pistol models.®”
However, existing loaded chamber indicators generally
consist of a small raised lever or button on the gun, with
no additional markings to convey its meaning. Patents exist,
however, for LCIs that would be far easier for operators to
understand.® A magazine safety (sometimes also called a
magazine disconnect safety) blocks a semiautomatic pistol
from firing when its ammunition magazine is removed, even
if there is still a round in the chamber.®

Although all three of these safety devices have been widely
discussed and promoted in both the public health and

Rather than relying exclusively on changing the behavior

popular literature, there have been few attempts to quantify
their potential benefits. The United States General
Accounting Office estimated that 23% of a sample of
unintentional deaths were preventable by a loaded chamber
indicator and 8% by a childproofing device.” The child-
proofing device considered in the General Accounting Office
study was intended to prevent discharge by young children
only (age <6), and therefore was not a personalized gun.
Similarly, Ismach and colleagues concluded that in 14% of
the incidents in their sample of mostly non-fatal firearm
injuries the shooter was unaware that the gun was loaded; in
5% the handgun’s ammunition magazine had been removed
just before the shooting."” From a North Carolina sample,
Cherry and colleagues determined that the shooter believed
the gun was unloaded in 39 of 187 (21%) unintentional
firearm related deaths."

Using data from Maryland and Milwaukee, Wisconsin, this
study examines the proportion of certain firearm related
deaths that might be preventable by each of the three major
safety devices. By including personalization technology, our
analysis allows for a comparison of the relative benefits of the
different devices.

METHODS

Data sources

Information about firearm related deaths was obtained from
two primary sources: the Maryland Office of the Chief
Medical Examiner, and the Wisconsin Firearm Injury
Reporting System (FIRS). We reviewed the case files for all

Abbrevidations: Cl, confidence interval; FIRS, Firearm Injury Reporting
System; LCl, loaded chamber indicator; RR, relative risk
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unintentional and undetermined firearm related deaths in
Maryland and Milwaukee County for 1991-98. These files
include information obtained from medical examiner inves-
tigations, police files, and crime laboratory reports. For each
firearm related death, we abstracted a variety of information
about the victim, shooter, weapon, and circumstances of the
death. Deaths associated with non-powder firearms (for
example, airguns and bb guns) were excluded. The combined
dataset represents a convenience sample based on the ease of
obtaining the data, their relative quality and completeness,
and the value of increasing the overall sample size.

Medical examiners sometimes code certain, seemingly
unintentional, deaths as homicides (rather than ““accidents”)
where the gun’s trigger is intentionally pulled, even if the
shooter did not intend to cause the death of the victim."”
This may be based on a technical, rather than intent based,
definition of a homicide as one where the actions of one
person result in the death of another. Therefore, using the
Wisconsin surveillance system (FIRS), we separately identi-
fied those “homicides” in Milwaukee County where (1) the
circumstances of the death indicated an accidental firing—
such as playing with or cleaning a firearm and (2) the Federal
Bureau of Investigation’s Supplemental Homicide Reports
data similarly coded the death as a “negligent manslaugh-
ter”.'" In the absence of a comparable surveillance system, it
would have been much more difficult to conduct a similar
analysis of Maryland homicides.

Preliminary analyses of these negligent homicides in
Milwaukee indicated that, as expected, their circumstances
were very similar to both the accidental and undetermined
deaths in Milwaukee County. Similarly, unintentional and
undetermined deaths, as well as the combined data for
Maryland and Milwaukee shared comparable age, sex, and
type of gun characteristics. Our assessment of the circum-
stances of these deaths also suggested that the events
surrounding unintentional and undetermined deaths were
very similar. For these reasons, and to increase the precision
of our point estimates, subsequent analyses combine the data
from Maryland and Milwaukee.

Suicides and non-negligent homicides are not included in
this analysis. Medical examiner and police records rarely
contained detailed information about the circumstances of
the death (for the suicides), or whether the shooter was the
owner or an authorized user of the gun (for homicides). In
addition, the factors associated with preventability may have
been different for these intentional deaths.

Definition of a ‘’preventable’’ death

Our primary goal was to estimate the proportion of the
firecarm related deaths in our sample that might have been
prevented by one or more of the three safety devices. For each
case, two reviewers (JV, MO) applied a set of rules to code the
death as (1) “preventable”, (2) “possibly preventable”, or (3)
“not preventable”. The very small number of cases where
reviewers disagreed were resolved by a third reviewer (SJ) or
by consensus.

For LCIs, a death was coded as preventable only if the case
file indicated clear evidence that the shooter did not realize
the gun was loaded at the time of the shooting. Usually this
was based on unambiguous statements of witnesses inter-
viewed by the police. In addition, the shooter must be old
enough to understand the message to be conveyed by a LCI;
to be conservative in this regard, we established a minimum
age of 10. We coded the death as possibly preventable if there
was only some evidence that the shooter thought the gun was
unloaded. We assume (based on patent information) that
such devices could be applied to any firearm, and can be
designed so that even an untrained user would understand
that the gun was loaded.

Case 8:22-9801421-CJC-ADS Document 48-26 Filed 01/27/23 Page 2 of &ermRagelia, Hepburn, et al

For personalized guns, a death was considered preventable
if there was clear evidence in the case file that the shooter
was not the owner or authorized user of the gun. For
example, personalized guns can prevent deaths where the
shooter is below the legal age for gun ownership—by
definition an unauthorized user. We recognize that this
assumes that adult owners of personalized handguns will not
provide them to children, an assumption that might not
always be correct. We coded deaths as ““possibly”” preventable
by personalized guns when the case file indicated some
evidence that the shooter was not an authorized user.

For magazine safeties, our preventability criteria required
clear evidence that the shooter removed the ammunition
magazine from a semiautomatic pistol immediately before
the shooting. Where there was less clear evidence, the deaths
were coded as possibly preventable.

For all of the devices, we conservatively coded the death as
“not preventable by safety devices” if it did not meet any of
the above criteria. It is important to recognize that
characterizing a death as “preventable’”” does nof mean that
it would certainly have been prevented by the relevant safety
device—only that, applying our rules, we determine that the
death could have been prevented.

Analyses

Applying our criteria, for each of the safety devices we
calculate the proportion of the deaths in our sample that fit
the three categories of preventability. We also conducted
bivariate analyses of deaths coded as preventable, compared
with those coded as not preventable, to examine factors
associated with differences between these two groups. To test
the statistical significance of these bivariate analyses, 3> tests
of independence, calculation of relative risks, and confidence
intervals were used. Finally, extrapolating from our data, we
calculate the number of lives that might be saved in the
United States by these devices.

RESULTS

There were a total of 117 unintentional, undetermined, and
negligent homicide deaths in our data set for 1991 to 1998, 66
in Maryland and 51 in Milwaukee (see table 1). Males (91%)
and persons aged 0-20 (53%) represent the majority of the
decedents. Handguns were involved in 81% of the deaths,
with roughly equal proportions of pistols and revolvers.
Among the circumstances of the incident, “playing with or
showing the gun to others” (51%), and “handling or
transporting the gun” (21%) represented nearly three
quarters of all deaths.

Among all deaths, 43 (37%) met our criteria for being
“preventable” by a personalized gun, 23 (20%) by a loaded
chamber indicator, and five (4%) by a magazine safety. A
smaller proportion of deaths for each device were classified as
“possibly preventable” (see table 2).

Overall, 52 of the deaths (44%, 95% confidence interval
(CI) 35% to 53%) fit our criteria as preventable by at least one
of the devices. Some were preventable by more than one
device. Importantly, there was no statistically significant
difference in overall preventability by site (x*=0.74,
p = 0.39), reinforcing our decision to combine the Maryland
and Milwaukee data for analysis. Also, no type of death was
significantly more likely to be preventable than any other,
whether unintentional, undetermined, or negligent homicide
(x*>=0.14, p=0.93). Again, this suggests that the relevant
characteristics of these deaths are similar enough to justify
combining the data for our purposes.

In the bivariate analyses, we compared preventable with
non-preventable deaths, excluding those that were only
“possibly” preventable. In these analyses, several character-
istics of the deaths were associated with higher proportions
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Table 1 Selected characteristics of
unintentional, undetermined, and negligent
homicide firearm related deaths in Maryland
and Milwaukee, 1991-98

Variable* No (%)
Age (years)
0-17 46 (39)
18-20 16 (14)
21-40 37 (32)
41+ 18 (15)
Sex
Male 107 (91)
Female 10 (9)
Race
White 60 (51)
Black 54 (46)
Other 3(3)
Site/type of death
Maryland (n=66)
Unintentional 20 (30)
Undetermined 46 (70)
Milwaukee (n=51)
Unintentional 13 (25)
Undetermined 12 (24)
Negligent homicide 26 (51)
Circumstance
Cleaning 3(3)
Handling/transporting/loading/ 25(21)
unloading
Hunting 6 (5)
Miscellaneous/other 5 (4)

Playing with/showing gun to others 60 (51)
Thought safety was on/problem with 4 (3)

safety

Unknown 14 (12)
Type of gun
Handgun (n=95)

Pistol 42 (3¢)

Revolver 45 (38)

Unknown/other 8(7)
Long gun (n=19)

Rifle 9(8)

Shotgun 10 (9)
Missing (n=3)

*Age, sex, and race data refer to the deceden?, whether or
not the decedent is also the shooter. Circumstance and type
of gun refer to characteristics of the event.

of preventability (see table 3). Incidents where the decedent
was aged 0-17 were three times as likely to be preventable
(relative risk (RR) 3.3, 95% CI 2.1 to 5.1) as those involving
all older persons. Deaths involving handguns were eight
times as likely to be preventable (RR 8.1, 95% CI 1.2 to 53.5)
as those involving long guns. Among the circumstances of
the incident, deaths that involved “playing with or showing
the gun to others” were most likely to be preventable (RR 3.2,
95% CI 1.9 to 65.3).

Based on our estimates of the proportion of deaths
preventable by any safety device (44%, 95% CI 35% to
53%), we can calculate the number of lives that might be
saved if all firearms had all three devices. In 2000, there were
776 unintentional firearm deaths in the United States.
Applying our results yields an estimate of 341 unintentional
deaths (95% CI 272 to 411) that might have been prevented.
There were also 230 firearm deaths of undetermined intent in
2000, producing an estimate of 101 preventable deaths (95%
CI 81 to 122) in this category. Combining these data, 442 lives
might have been saved in 2000 if all firearms had all three
safety devices (95% CI 353 to 533).

DISCUSSION

Overall, more than 40% of the firearm related deaths in our
sample were preventable by at least one of the three safety
devices. Providing all three of these devices in all firearms

Filed 01/27/23 Page 3 of 5 Page ID 309

Table 2 Number (%) of preventable firearm deaths by
various safety devices in Maryland and Milwaukee,
1991-98

Personalized Magazine Any of three
gun Lcl safety safety devices*
Preventable 43 (37) 23 (20) 5 (4) 52 (44)
Possibly 13 (1) 1513 3(3)  19(16)
preventablet
Not 61(52) 79(68) 109 (93) 46 (39)
preventable
by safety
devices
Total 117 (100) 117 (100) 117 (100) 117 (100)

*Because the same death may be preventable by more than one device,
figures in this column are not the sum of the other three columns.

tFor personalized guns, this category includes deaths where the shooter
was not in immediate control of the firearm when it discharged (for
example, a firearm that discharged when dropped from a tree stand
while hunting). For loaded chamber indicators (LCls), this category
includes so-called Russian roulette shootings (a LCI might eliminate the
element of chance from this activity).

Table 3 Proportion of deaths preventable by at
least one safety device, by selected variable
categories, and results of %2 fests of
independence for each category

Percent p Value
Variable preventable for 32+
Age (years) <0.001
0-17 88
18-20 62
21-40 19
41+ 13
Type of gun <0.001
Handgun 62
Long gun 8
Circumstance <0.001
Hunting 33
Handling/transporting/loading 27
Playing with/showing gun 80
to others
Thought safety was on/problem 50
with safety
Unknown 23

*For each of the variables (age, type of gun, circumstance),
the 72 tests the null hypothesis that the proportion of
prevenk:b|e firearm related deaths across the appropriate
subcategories (that is, the different age, type of gun, and
circumstance groupings) is the same.

could save more than 400 lives each year. Other research
suggests that there would also be significant cost savings
associated with preventing firearm related deaths, both for
the victims’ families and for the community as a whole."” '
Of course, any assessment of the desirability of the devices
should weigh the benefits in lives saved (and injuries
averted) against the costs to consumers of providing or
requiring the devices.

Our conclusion that 20% of the deaths were preventable by
a LCI is convincingly close to prior research, falling between
the General Accounting Office’s 23% figure, and Ismach
et al’s 14%. No prior research has examined the proportion of
deaths preventable by a personalized gun. Yet our results
suggest that personalized guns may be among the most
beneficial firearm safety design changes for the future.

However, personalized guns are not uniformly supported
by gun control advocates. In fact, some have argued that
increased availability of these guns may even be counter-
productive."” Our research can help clarify the risk-benefit
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equation for these guns by providing better information
about how many lives might be directly saved by personalized
guns. For loaded chamber indicators and magazine safeties,
these concerns are minimized because potential gun buyers
already have the option to purchase guns with these features.

Just 4% of the deaths in our sample were preventable by a
magazine safety. The action of removing the ammunition
magazine from a pistol prior to the shooting is apparently less
common than other circumstances surrounding firearm
related deaths, or at least is less frequently noted in medical
examiner and police reports. However, the passive or
automatic nature of magazine safeties, coupled with their
relatively low price and mechanical simplicity, suggests that
these devices remain a useful injury intervention.

Although safer handling or storage of firearms might also
have prevented some of the deaths in our sample, this was
not the focus of our research. In addition, there is some
evidence that it may be quite difficult to alter the firearm
handling, ownership, or storage practices of children'® " and
adults.”**

For the present study we did not examine the safety
devices’ effects on suicides and non-negligent homicides.
Personalized guns, in particular, might prevent youth
suicides, and even some homicides where the gun was
recently stolen from its owner. Future research, based on
newly developed surveillance systems, might therefore yield
greater estimates of the number of lives saved by these
devices when all deaths are included.

Limitations

Our study has several limitations. There is inherent uncer-
tainty in any determination of whether some safety device
might have prevented any given death. We have tried to
minimize some of this uncertainty by establishing reasonably
specific rules and by using multiple coders. With data from
Maryland and Milwaukee, the generalizability of our findings
to other areas or to the United States as a whole is uncertain.
However, the comparability of our findings regarding
preventability among the two regions, and with other
research, suggests that regional variation in preventability
within the United States may not be especially great. The age
distribution of our sample is somewhat younger than the
nation as a whole, though the gender distribution is similar
to national data.

As described, we did not include negligent homicides in
Maryland. However, the purpose of our analysis was not to
determine the raw number of preventable deaths, but the
proportion of deaths that might be prevented by the various
safety devices. Only if the proportion of negligent homicides
in Maryland that were preventable was very different from
the rest of the deaths in our sample would their absence
affect our results. The similarity in preventability of
Milwaukee’s negligent homicides with the rest of the deaths
suggests that this is probably not the case.

For several reasons, our estimate of the number of lives
that might be saved by the three safety devices may be
conservative. First, the reported number of unintentional
deaths in the United States is likely to be an underestimate
since many of these deaths, as in our Milwaukee data, are
coded as negligent homicides. Inclusion of these negligent
homicides substantially increased the number of Milwaukee
cases in our sample. Also, in our calculations of lives
potentially saved, we use only those deaths we classified as
preventable, not those classified as possibly preventable.

On the other hand, we understand the uncertainties
inherent in this or any calculation of possible lives saved
under various assumptions. For example, this calculation
assumes that the proportion of deaths preventable in our
sample would be the same for the United States as a whole.
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In addition, our lives saved calculations assume that all
firearms would have the safety devices. Of course, even if new
firearms were required to contain the devices, many older
guns without the devices would remain in circulation.
Therefore, it might be some years before the maximum
benefit of the technologies would be felt. We also assume
that LCIs can be designed, as a new California law requires,
to be understood even by untrained users.*

Some might even argue that the inclusion of new safety
devices into firearms could result in the loss of lives, for
example if the firearm did not function as intended during a
defensive gun use, or if the increased cost forced some to
forgo the purchase of a gun. Designers of personalized guns
attempt to minimize or eliminate any interference with the
normal operation of the firearm. LCIs and magazine safeties
should result in little change to the operation or cost of a gun.
The increased cost of personalized guns, and the impact this
might have on purchasing decisions, is not known. In
addition, despite the arguments of some researchers,” the
best available evidence suggests that there are relatively few
defensive uses of guns compared with gun related deaths and
crimes.” >’

CONCLUSION

Despite the potentially lifesaving benefits of firearm safety
technologies, most firearm manufacturers have not provided
these devices voluntarily.®” In the United States, the public
would support legislation requiring these devices. In one
national poll, legislation requiring all new handguns to
contain a LCI (73% in favor) or personalization technology
(71% in favor) were each supported by a large majority of the
respondents.*

Certainly, incorporating safety devices into firearms is not
the only appropriate strategy for responding to the many
different causes of firearm violence. However, examples of
successful design changes for other products (such as motor
vehicles and prescription drug containers),” ** coupled with
the results of our study, suggest that product modification
should remain an important intervention for firearms as well.
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® Changing the design of products to make them safer is
a proven injury prevention strategy, but for firearms
this strategy has not yet been widely adopted.

e For firearms, loaded chamber indicators and maga-
zine safefies are designed to prevent some deaths
where the shooter did not know the gun was loaded;
personalization devices prevent the gun from being
fired by an unauthorized user.

o In this study of the lifesaving potential of these three
firearm safety devices, 44% of the deaths in the sample
were preventable by at least one of the devices.

® Design changes to firearms have the potential to save
hundreds of lives each year in the United States.
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Lighter balls for younger children

US Department of Transportation, 1999:i.

Please visit the
Injury
Prevention
website [www.
injurypreven-
tion.com] for a
link to the full
text of this
article.

may be reduced by increasing awareness of parents and coaches, using lighter balls, and
introducing weight categories for players.

The case notes of all children aged 6-13 years attending the accident and emergency
department of the Royal Aberdeen Children’s Hospital from January to December 2001 as a
result of a wrist, hand, or finger injury sustained from a blow by a ball were reviewed and
the cause, type, and severity of the injury noted.

Altogether 187 children (125 boys, 69%) were seen over the study period. Football (soccer)
resulted in 120 (64%) of the injuries, with 93 (78%) sustained by boys. Serious injuries were
noted in 69 cases—67 fractures and two dislocations (37% of the total presentations). The
fracture rate was higher in the injuries sustained outside school.

All injuries in this study were caused by a blow from a ball. Most football injuries in
youngsters are mild, but their severity increases with age as children become heavier and
achieve higher skill levels. The study concluded with the following recommendations.
Firstly, using lighter balls for younger children would reduce the force of a blow. Secondly,
weight categories would ensure that heavier players were not kicking or throwing balls at
lighter players. Thirdly, awareness of the risk of hand and wrist injuries among parents and
coaches should be increased.

Wider implementation of these modifications should be considered, and a register of
injuries kept by sporting bodies would be of benefit in monitoring such injuries.

A British Journal of Sports Medicine 2003;37:351-353.

The incidence of hand and wrist injuries from balls used by children in sporting activities
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Make: Wilson Combat
Model: Tactical Elite, Ambi (Black)
(WTE-A-A-CA)

Caliber: .45 ACP
Barrel Length: 5”
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Make: Heckler & Koch
Model: P2000 SK-V3
Caliber: .40 S&W
Barrel Length: 3.3”
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Make: Springfield Armory
Model: XD9162
Caliber: .45 ACP
Barrel Length: 5”
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Make: Sig Sauer
Model: P229 (Black) 229R-9-BSS-CA . ‘
Caliber: 9mm = . : ‘. }
Barrel Length: 3.9” 1
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Make: Fabrique Nationale
Model: FN Five-seven (Black) (FNH
USA Fredericksburg, VA)
Caliber: 5.7x28mm
Barrel Length: 4.75”
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Make: Glock
Model: 19
Caliber: 9mm
Barrel Length: 4.02”
Overall Length: 7.36”
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Make: Glock
Model: 26
Caliber: 9mm
Barrel Length: 3.46”
Overall Length: 6.5”
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Make: Sturm, Ruger & Co.
Model: LC380CA 13204
Caliber: .380 Auto
Barrel Length: 3.12”
Overall Length: 6”
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Comparing Civil Gun Cultures: Do Emotions Make a Difference? Max Plank Institute, Berlin (2014)

“History and Mythology in the Second Amendment Debate,” Kollman Memorial Lecture, Cornell
College, lowa (Spring, 2013)

“Will the Real Founding Fathers Please Stand Up or Why are so few Historians Originalists”
Constitution Day Lecture, Lehman College, Fall 2011

“Lawyers, Guns, and Historians: The Second Amendment Goes to Court,” SHEAR/HSP Public Lecture,
Philadelphia, July, 2008
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The Robert H. and Alma J. Wade Endowment Lecture, Kentucky Wesleyan University, “The Early
American Origins of Gun Control” (2006)

“Jefferson, Mason, and Beccaria: Three Visions of the Right to Bear Arms in the Founding Era,” Bill of
Rights Lecture, Gunston Hall Plantation, Fairfax, VA (2003)

“A New Paradigm for the Second Amendment,” Finlay Memorial Lecture, George Mason University,
(2001)

“Academic Gunsmoke: The Use and Abuse of History in the Second Amendment Debate,” Cadenhead
Memorial Lecture, University of Tulsa, (2000)

“Why the Losers Won: The Rediscovery of Anti-Federalism in the Reagan Years,” Thomas Jefferson
Inaugural Lecture, University of Leiden, Netherlands, (1995)

Presentations:

“From Ideology to Empiricism: Second Amendment Scholarship After Heller, “ Hastings Constitutional
Law Quarterly Symposium, Heller at Ten, January 18, 2019

“Firearms and the Common Law Tradition,” Aspen Institute, Washington, DC (2016)

“The Original Debate over Original Meaning Revisited, ” British Group in EarlyAmerican History,
Annual Meeting, Cambridge, England (2016)

“Second Amendment Historicism and Philosophy” The Second Generation of Second Amendment
Scholarship” Brennan Center, NYU 2016

“The Reception of the Statute of Northampton in Early America: Regionalism and the Evolution of
Common Law Constitutionalism” OIEAHC and the USC/Huntington Library Early Modern Studies
Institute May 29-30, 2015

“The Right to Travel Armed in Early America: From English Restrictions to Southern Rights,” British
Group in Early American History, Annual Conference Edinburgh, Scotland (2014)

“Progressives, Originalists, and Pragmatists: The New Constitutional Historicism and the Enduring
Legacy of Charles Beard,” Charles Beard, Economic Interpretation and History, Rothmere Center,
Oxford University (2012)

CUNY Early American Seminar, “The People’s Constitution v. the Lawyer’s Constitution,” 2011
Roundtable : “The Work of J.R. Pole,” SHEAR , Philadelphia, Pennsylvania 2011)

“The Right to Bear Arms in the Era of the Fourteenth Amendment: Gun Rights or Gun Regulation?”
Bearing Arms, Policy, Policing, and Incorporation After Heller, Santa Clara Law School (2010)

“Re-envisioning Early American History,” American Historical Association Annual Meeting, San Diego
(2010)

“The Ironic Second Amendment” Firearms, the Militia, and Safe Cities: Merging History, Constitutional
Law and Public Policy, Albany Law School ( 2007)

“District of Columbia v. Heller and the Problem of Originalism,” University of Pennsylvania
Constitutional Law Workshop, Philadelphia ( 2007)
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“Progressives and the Gun Control Debate,” American Constitution Society, Harvard Law School,
(2006)

“The Problem of Popular Constitutionalism in Early American Constitutional Theory,” American
Association of Law Schools, Annual Conference (2006)

“Popular Constitutionalism and the Whiskey Rebellion,” Symposium on Larry Kramer’s The People
Themselves, Chicago-Kent Law School (2005)

Roundtable Discussion on the Second Amendment and Gun Regulation, NRA/ GMU Student’s For the
Second Amendment Symposium (2005)

“The Early American Origins of the Modern Gun Control Debate: The Right to Bear Arms, Firearms
Regulation, and the Lessons of History,” Gun Control: Old Problems, New Problems, Joint
Conference Sponsored by the John Glenn Institute and Stanford Law School (2005)

“Original Rules for Originalists?” University of Minnesota Law School (2005)

“The Fourteenth Amendment and the Origins of the Modern Gun Debate,” UCLA, Legal History
Workshop (2004)

“Beyond Consensus, Beyond Embarrassment: The Use and Abuse of History in the Second Amendment
Debate,” American Society of Legal History, Austin, TX (2004)

“Armed in the Holy Cause of Liberty: Guns and the American Constitution,” NYU Legal History
Colloquium (2004)

“Digital Searches and Early American History,” SHEAR Brown University (2004)

“Well Regulated: The Early American Origins of Gun Control,” The Second Amendment and the Future
of Gun Regulation,” Joint Conference Sponsored by the John Glenn Institute and Fordham Law
School, New York (2004)

“Minuteman, Mobs, and Murder: Forgotten Contexts of the Second Amendment,” Department of
History, University of California Berkeley (2003)

“History vs. Originalism in the Second Amendment Debate,” Federalist Society/ American Constitution
Society, George Washington University Law School, Washington D.C. (2003)

“Self-defense, Public Defense, and the Politics of Honor in the Early Republic,” Lake Champlain Early
American Seminar, Montreal (2003)

“The Ironic Second Amendment” "Gun Control: Controversy, Social Values, and Policy,” University of
Delaware Legal Studies Conference, Newark, Delaware (2003)

“Individuals, Militias, and the Right to Bear Arms: The Antebellum Debate Over Guns,” Institute for
Legal Studies, University of Wisconsin School of Law (2004)

“Guns in the British Atlantic World: New Research, New Directions” Society for the Historians of the
Early American Republic, Ohio State University (2003)

“Neither Individual nor Collective: A New Paradigm for the Second Amendment,” American Bar
Foundation, Chicago (2003)

“The Changing Meaning of the Armed Citizen in American History,” “Americanism Conference,”
Georgetown University (2003)
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“A New Paradigm for the Second Amendment?” Supreme Court Historical Society, Washington, D.C.
(2002)

“Constitutional History as Cultural History: The Case of the Second Amendment” European American
Studies Association, Bordeaux, France (2002)

“Don’t Know Much About History: The Current Crises in Second Amendment Scholarship,” Salmon P.
Chase College of Law, Symposium, “The Second Amendment Today,” (2002)

“History, Public Policy, and the Cyber-Age: Gun Control Policy after the Emerson Decision,” Sanford
Institute of Public Policy, Duke University (2002)

“Constitutional History After the New Cultural History: The Curious Case of the Second Amendment,”
Society of the Historians of the Early American Republic, Baltimore (2001)

Roundtable Discussion, “The State of Second Amendment Scholarship,” American Historical
Association (2001)

“Armed in the Holy Cause of Liberty: Critical Reflections on the Second Amendment Debate,”
Vanderbilt University Law School (2001)

“Neither Individual nor Collective: A New Paradigm for the Second Amendment,” Boston University
Law School, (2000)

“The Current State of Second Amendment Scholarship,” National Press Club Washington, D.C.
American Bar Association, (2000)

“Taking the Hype out of Hyper-Text, Or What Should Textbook Companies Being Doing for us on the
Web,” OAH St. Louis, Missouri (1999)

“The Ironies of Progressive Historiography: The Revival of Anti-Federalism in Contemporary
Constitutional Theory,” European American Studies Association, Lisbon, Portugal (1998)

“Deconstructing the Canon of American Constitutional History” American Society of Legal History,
Seattle, Washington (1998)

“Beyond Meta-narrative: The Promise of Hypertext,” American Studies Association, Seattle,
Washington (1998)

“Text, Context, Hypertext,” American Historical Association, Washington D.C. (1998)
“Jefferson and Enlightenment,” International Center for Jefferson Studies, Charlottesville, VA, (1998)

“Copley’s Watson and the Shark: Interpreting Visual Texts with Multi-media Technology,” American
Studies Association, Washington, D.C. (1997)

“Multi-Media and Post-Modernism,” H-Net Conference, Technology and the Future of History, East
Lansing, Michigan (1997)

Comment on Jack Rakove’s Original Meanings, Society of the Historians of the Early Republic, State
College, PA (1997)

“Teaching with Multi-Media Technology,” Indiana University, spring 1997 “Constitutional History from
the Bottom Up: The Second Amendment as a Test Case,” McGill University, Montreal, Canada
(1996)
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“Just Because You Are Paranoid, Does Not Mean the Federalists Are Not Out to Get You: Freedom of
the Press in Pennsylvania,” University of Pennsylvania (1995)

“Multi-Media and Post-Modernism: The Future of American Studies?” Lecture, Erasmus University,
Rotterdam, Netherlands (1995)

“Post-Modern American History? Ratification as a Test Case,” St. Cross College, Oxford University,
Oxford, England (1994)

“The Other Founders," NYU Legal History Seminar,” NYU Law School (1994)

“Reading the Rhetoric of Ratification,” paper presented at “Possible Pasts: Critical Encounters in Early
America,” Philadelphia Center for Early American Studies, Philadelphia, PA (1994)

“American Historiography and Post-Modernism,” Organization of American Historians, Atlanta, GA
(1994)

“The Anti-Federalist Origins of Jeffersonianism,” Columbia Seminar on Early American History (1994)
“American History in a Post-Modern Age?” American Historical Association, San Francisco, CA (1994)
“Post-Modern Constitutional History?” Indiana University School of Law, Bloomington, IN (1993)

Participant, Institute of Early American History and Culture, planning conference, "New Approaches to
Early American History," Williamsburg, VA (1992)

“Mere Parchment Barriers? Federalists, Anti-Federalists and the Problem of Rights Consciousness,”
American Studies Association, Baltimore, MD (1991)

“James Madison and the Bill of Rights: a comment on papers by Jack Rakove, Ralph Ketcham and Max
Mintz,” Organization of American Historians and Center for the Study of the Presidency Conference,
"America's Bill of Rights at 200 Years," Richmond, VA, (1991)

Symposium participant, “Algernon Sidney and John Locke: Brothers in Liberty?” Liberty Fund
Conference, Houston, TX (1991)

“Mere Parchment Barriers? Antifederalists, the Bill of Rights and the Question of Rights
Consciousness,” Capitol Historical Society, Washington, D.C. (1991)

“Anti-Federalism and the American Political Tradition,” Institute of Early American History and Culture
Symposium, Williamsburg, VA (1989)

Interviews, Editorials, Essays, Podcasts:

e “Clarence Thomas’ Latest Guns Decision Is Ahistorical and Anti-Originalist”
SLATE June 24, 2022
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e Cherry-picked history and ideology-driven outcomes: Bruen’s originalist
distortions, ” SCOTUSblog (Jun. 27, 2022, 5:05 PM),

e “The Right Found a New Way to Not Talk About a School Shooting,” SLATE May 25, 2022

e “The Horror in New York Shows the Madness of the Supreme Court’s Looming Gun Decision,”
Slate May 19, 2022

e “Guns, Guns Everywhere: Last week’s subway Shooting was Horrifying. If the Supreme Court
Creates a National Right to Carry, the Future will be Worse,” New York Daily News Apr 17,
2022

e “The Supreme Court’s Latest Gun Case Made a Mockery of Originalism™ S/ate November 10,
2021

e "‘Originalism’ Only Gives the Conservative Justices One Option On a Key Gun
Case,” Washington Post, November 3, 2021

e “Neither British Nor Early American History Support the Nearly Unfettered Right to Carry
Arms,” Slate November 02, 2021

o “Will the Supreme Court Create Universal Concealed Carry Based on Fantasy Originalism?”
Slate November 1, 2021

e “Biden was Wrong About Cannons, but Right About the Second Amendment,” Slate June 29,
2021

e “Barrett and Gorsuch Have to Choose Between Originalism and Expanding Gun Rights,” Slate
April 29, 2021 Slate

e “What Today’s Second Amendment Gun Activists Forget: The Right Not to Bear Arms,”
Washington Post, January 18, 2021

e “Could America’s Founders Have Imagined This?” The New Republic, December 20, 2019

e “Don’t Embrace Originalism to Defend Trump’s Impeachment” The New Republic, December 5,
2019

e “The Second-Amendment Case for Gun Control” The New Republic, August 4, 2019

e “The Lessons of a School Shooting—in 1853 Politico, March 24, 2018.

e “Originalism and the Second Amendment in District of Columbia v. Heller,” University of
Chicago Law Review, Podcast, Briefly 1.9, Wed, 04/11/2018

e “Sandy Hook and the Original Meaning of the Second Amendment,” Time December, 2017

e “The State of the Second Amendment,” National Constitution Center, Podcast October, 2017

e “Gun Anarchy and the Unfree State: The Real History of the Second Amendment,” The Baffler
On-line October 2017

e “Five Types of Gun Laws the Founding Fathers Loved ” Salon October 22, 2017

e “Half Cocked,” Book Forum April 2016

e “Let’s Make an Honest Man of Ted Cruz. Here’s how we Resolve his “Birther” Dilemma with
Integrity” Salon January 23, 2016
“Guns Have Always Been Regulated,” The Atlantic Online December 17, 2015
“The Slave-State Origins of Modern Gun Rights” The Atlantic Online 30, 2015 [with Eric
Ruben]

e PBS, “Need to Know: ‘Debating the Second Amendment: Roundtable’” April 26, 2013

e “All Guns are not Created Equal” Jan 28, 2013 Chronicle of Higher Education [with Kevin
Sweeney]
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e “What the ‘Right to Bear Arms’ Really Means” Salon January 15, 2011 “Elena Kagan and the
Case for an Elitist Supreme Court,” Christian Science Monitor May 20, 2010

“Gun Points,” Slate, March 8, 2010 (With Justin Florence, and Matt Shors)

“What’s Happening to Gun Control,” To the Point, NPR. March 11, 2010

“Getting History Right,” National Law Journal, March 1, 2010

“History and the Second Amendment,” The Kojo Nnamdi Show , WAMU (NPR) March 17, 2008
“The Court and the Second Amendment,” On Point with Tom Ashbrook, WBUR (NPR) March
17,2008

“Aim for Sensible Improvements to Gun Regulations,” Detroit Free Press, April 29, 2007

“A Well Regulated Militia,” The Diane Rehm Show, WAMU (NPR) Broadcast on Book TV
(2006)

“Taking a Bite out of the Second Amendment,” History News Network, January 30, 2005

“Gun Control,” Odyssey, Chicago NPR September 8, 2004

“Loaded Questions,” Washington Post Book World February 2, 2003

“The Right to Bear Arms,” Interview The Newshour, PBS May 8§, 2002

“Real and Imagined,” New York Times, June 24, 1999

Other Professional Activities

e [Editorial Board, Constitutional Study, University of Wisconsin Press (2014-present)

e Advisory Council, Society of Historians of the Early American Republic (SHEAR) (2007-2009)

e Program Committee, Annual Conference, Society of the Historians of the Early American
Republic, Philadelphia, PA 2008

e [Editorial Board, American Quarterly (2004-2007)

e Director, Second Amendment Research Center, John Glenn Institute for Public Service and
Public Policy, 2002- 2007

e Fellow, Center for Law, Policy, and Social Science, Moritz College of Law, Ohio State
University 2001- 2004

e Local Arrangements Committee, Annual Conference, Society of the Historians of the Early
American Republic, Columbus, OH 2003

e Project Gutenberg Prize Committee, American Historical Association, 2004, 2002

e Program Committee, Annual Conference, Society of the Historians of the Early Republic, 2001

e Co-Founder Ohio Early American Studies Seminar

e NEH Fellowship Evaluator, New Media Projects, Television Projects

e Multi-media Consultant and Evaluator, National Endowment for the Humanities, Special,
Projects, Division of Public Programs, Grants Review Committee (1999)

Court Citations, Amicus Briefs and Expert Witness Reports

US Supreme Court:

N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. , 502022 U.S. Lexis 3055 (2022)
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N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. | 26, 28, 45, 47 2022 U.S. Lexis 3055 (2022)
(Breyer, J. dissenting)

McDonald v. City of Chicago, Ill., 561 U.S. 742, 900, 901 n.44 (2010) (Stevens, J., dissenting).
McDonald v. City of Chicago, Ill., 561 U.S. 742, 914, 933 (2010) (Breyer, J., dissenting).
D.C. v. Heller, 554 U.S. 570, 666 n.32, 671, 685 (2008) (Stevens, J., dissenting).

Federal Courts:
Jones v. Bonta, United States Court of Appeals, Ninth Circuit. May 11, 2022 --- F.4th ---- 2022 WL
1485187.

Duncan v. Bonta, United States Court of Appeals, Ninth Circuit. November 30, 2021 19 F.4th 1087
2021

Young v. Hawaii, 992 F.3d 765, 785-86 (9th Cir. 2021) (en banc).
Kanter v. Barr, 919 F.3d 437, 446 n.6, 457, 462, 464 (7th Cir. 2019) (Barrett, J., dissenting).

Medina v. Whitaker, 913 F.3d 152, 159 (D.C. Cir.), cert. denied sub nom. Medina v. Barr, 140 S. Ct.
645 (2019).

Young v. Hawaii, 896 F.3d 1044, 1066 (9th Cir. 2018), reh'g en banc granted, 915 F.3d 681 (9th Cir.
2019).

Young v. Hawaii, 896 F.3d 1044, 1077 (9th Cir. 2018) (Clifton, J., dissenting), reh'g en banc granted,
915 F.3d 681 (9th Cir. 2019).

Teixeira v. Cty. of Alameda, 873 F.3d 670, 68485 (9th Cir. 2017).
Kolbe v. Hogan, 813 F.3d 160, 175 (4th Cir. 2016), on reh'g en banc, 849 F.3d 114 (4th Cir. 2017).
Binderup v. Attorney Gen. United States of Am., 836 F.3d 336, 348 (3d Cir. 2016).

Binderup v. Attorney Gen. United States of Am., 836 F.3d 336, 370-71, 371 n.17, 372 n.19 (3d Cir.
2016) (Hardiman, J., concurring).

Binderup v. Attorney Gen. United States of Am., 836 F.3d 336, 389 n.85, 405 n.187 (3d Cir. 2016)
(Fuentes, J., concurring).

Peruta v. Cty. of San Diego, 824 F.3d 919, 935 (9th Cir. 2016).
Peruta v. Cty. of San Diego, 742 F.3d 1144, 1185, 1188 (9th Cir. 2014) (Thomas, J., dissenting).

Nat'l Rifle Ass'n, Inc. v. Bureau of Alcohol, Tobacco, Firearms, & Explosives, 714 F.3d 334, 342 n.19,
343 n.23 (5th Cir. 2013) (Jones, J., dissenting).

Kachalsky v. Cty. of Westchester, 701 F.3d 81, 95 & n.21 (2d Cir. 2012).
Moore v. Madigan, 702 F.3d 933, 935 (7th Cir. 2012).

Nat'l Rifle Ass'n of Am., Inc. v. Bureau of Alcohol, Tobacco, Firearms, & Explosives, 700 F.3d 185,
200, 202-03 (5th Cir. 2012).

United States v. Carpio-Leon, 701 F.3d 974, 980 (4th Cir. 2012).
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United States v. Greeno, 679 F.3d 510, 519 (6th Cir. 2012).

United States v. Yancey, 621 F.3d 681, 684 (7th Cir. 2010).

United States v. Rene E., 583 F.3d 8, 12, 15-16 (1st Cir. 2009).

Miller v. Sessions, 356 F. Supp. 3d 472, 481 (E.D. Pa. 2019).

Grace v. D.C., 187 F. Supp. 3d 124, 138 n.11 (D.D.C. 2016).

Powell v. Tompkins, 926 F. Supp. 2d 367, 386 (D. Mass. 2013), aff'd, 783 F.3d 332 (1st Cir. 2015).

United States v. Tooley, 717 F. Supp. 2d 580, 589-591 (S.D.W. Va. 2010), aff'd, 468 F. App'x 357 (4th
Cir. 2012).

United States v. Boffil-Rivera, No. 08-20437-CR, 2008 WL 8853354, 6 (S.D. Fla. Aug. 12, 2008),
report and recommendation adopted sub nom.

United States v. Gonzales-Rodriguez, No. 08-20437-CR, 2008 WL 11409410 (S.D. Fla. Sept. 22, 2008),
aff'd sub nom.

United States v. Boffil-Rivera, 607 F.3d 736 (11th Cir. 2010).

State Courts:

Norman v. State, 215 So. 3d 18, 30 & nn.11-12 (Fla. 2017).

Posey v. Com., 185 S.W.3d 170, 179-180 (Ky. 2006).

Posey v. Com., 185 S.W.3d 170, 185 n.3 (Ky. 2006) (Scott, J., concurring).
State v. Craig, 826 N.W.2d 789, 796 (Minn. 2013).

People v. Handsome, 846 N.Y.S.2d 852, 858 (N.Y. Crim. Ct. 2007).

Zaatari v. City of Austin, No. 03-17-00812-CV, 2019 WL 6336186, 22 (Tex. App. Nov. 27, 2019)
(Kelly, J., dissenting).

State v. Roundtree, 2021 WI 1, 395 Wis. 2d 94, 952 N.W.2d 765
State v. Christen, 2021 W1 39, 958 N.W.2d 746

Amicus Briefs:
Amicus Brief, Harper v. Moore, No. 21-1271 (U.S. Supreme Court, 2022) [ISLT and
Gerrymandering]
Amicus Brief KOX V. STATE OF GEORGIA, SUPREME COURT STATE OF GEORGIA Case
No. S23A0167 [Second Amendment and Campus Carry]
Amicus Brief, NYSRPA v. Bruen, No. 20-843 (U.S. Supreme Court, 2021) [2"¢ Amendment]
Amicus Brief, Young v. State of Hawaii N O . 12-17808 (9" Cir. 2020) [2"* Amendment]
Amicus Brief, Gould v. Morgan, No. 17-2202 (1st Cir. 2018) [2™¢ Amendment]
Amicus Brief, Flanagan vs. Becerra, Central District of California Case (2018) [2" Amendment]
Amicus Brief, Gill v. Whitford (US Supreme Court, 2017) [Partisan Gerrymandering]
Amicus Brief, Woollard v Gallagher, (4th Cir. 2013) [Second Amendment]
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Amicus Brief Heller v. District of Columbia [Heller 11] (US Court of Appeals for D.C.) (2010) [2"
Amendment]

Amicus Brief, McDonald v. City of Chicago (US Supreme Court,2010) [14th Amendment]
Amicus Brief, District of Columbia v. Heller (US Supreme Court 2008) [2nd Amendment]

th
Amicus Brief, Silvera v. Lockyer, case on appeal( 9 Circuit 2003) [2nd Amendment]

th

Amicus Brief, Emerson v. U.S. case on appeal (5 Circuit 1999) [2nd Amendment]

Pro-bono Historical Consultant State of Ohio, Mclntyrev. Ohio, (U.S. Supreme Court, 1995) [ st
Amendment]

Expert Witness Reports

Rocky Mountain Gun Owners, Nonprofit Corp. v. Hickenlooper, 14-cv-02850 (D. Colo.).

Chambers, et al., v. City of Boulder, 2018 CV 30581 (Colo. D. Ct. City of Boulder, filed June 14, 2018).
Zeleny v. Newsom, 14-cv-02850 (N.D. Cal.).

Miller, et al v. Smith, et al., 2018 cv 3085 (C.D. IlL.).

Jones v. Bonta United States Court of Appeals, --- F.4th ---- | 2022 WL 1485187 (9th Cir., May 11,
2022).

Baird v. Bonta, No. 2:19-cv-00617 (E.D. Cal.).

Worth v. Harrington, 21-cv-1348 (D. Minn.).

Law Review Symposia Organized

Second Amendment:
“The Second Amendment and the Future of Gun Regulation: Historical, Legal, Policy, and Cultural Perspectives,” 73
Fordham L. Rev. 487 (2004).
“Gun Control: Old Problems, New Paradigms™ 17 Stan. L. & Pol'y Rev. 671 (2006).
“A Symposium on Firearms, the Militia and Safe Cities: Merging History, Constitutional Law and Public Policy,” 1 A/b.
Gov't L. Rev. 292 (2008).
”The 2nd Amendment at the Supreme Court: “700 Years of History” and the Modern Effects of Guns in Public,” 55 U.C.
Davis L. Rev. 2545 (2022).

New Originalism:

“The New Originalism” 82 Fordham L. Rev. 721 (2013).
“Historians and the New Originalism: Contextualism, Historicism, and Constitutional Meaning”84 Fordham L. Rev. 915
(2015).
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i he perfon, a5 a fervant. : )
B Rﬂ;:i:é I::::rcu\ili tl\; young gentleman, fuch 1 took himto

B 1 this Deiphantes alzxt me, who well hewed there
bis :1‘:::::1 I:'I?c his |El’!:u ferves becaufe he loves. Sid'n?, bt
i erd mafler, corporal, captain, for my uld_dame s fake,
fland my friend : (e hath no body to do any thing atout her

e Lam gone, and fhe is old and cannot help herfelf.

ML LS Stakefpeare’s Henry IV. p. il

Apo'eT. «]*U

# C"c“'[]‘.l;r;rcvtﬁul fiters, hand in hand,

Pofters of the fea and land,

Thus do go abeuty nim!l, .
Thrice to thing, and thrice to ming,
And thrice again to make up nine.

& !”sf{".t:;;eﬂ 1ads, 'l tell you what 1 am about,—Two yards
:m-in)'lore‘—NO quips now Piftol : indeed I am in the wafle
two yards abaut ; but [am about no wafte, I am about thrift.

Shalefpeare's Merry IWives of W indfor.

A tun about Was ev'ry pillar there,

A polith'd mirrour fhone not half o elear.  Diyd. Fables.

¥ N::r:.?;n the boats were come within about fixty yards of the
pillar, they found themfelves all bound, and could go no far-
ther; yet fo as they might move to go about, but might not
proach nearer. Bacai’s New Atalantis.

& Here and there ; every v{ay_.

Up rafe the zentle virgin from her place,

And looked all about, if ihi_m:ght !fpy

rely kuight to move his manly pace,
ool Fairy Dueen, g.':. cant, 2. flonz. 33,
A wolf that was paft labour, had the wit in his ald age, yet

+ 1 make the beft of a bad zame; he borrows a habit, and fo
cheat he goes, beaging charity, from door to door, under the
diliife of a pilgrim. L' Eftrange.
. With 12 before a verb ; as, abent fo £y ; upon the point, with-
in a fmall diftance of.

Thefe dying lovers, and their floating fons,

Sufpend the fight, and filence all our guns:
Beavty and youth, absut to perith, finds
Such neble pity in bra\‘e‘Engli[h minds. TFller.
#. The longeft way, in oppolition to the thort ftraight way,
Gold hath thefe natures ; greatnels of weight 5 clofencls of
parts; fixation ; pliantnsf, or foftnefs ; immunity from ruft 5
colaur, or tinfture of yellow ¢ Therefore the fure way (though
molt about) to make gold, isto know the caufes of the feveral
natures before rehearfed. Bacon’s Natural Hijl. NV 328,
. Spies of the Volfcians
Held me in chafe, that I was forc’d to wheel
Three or four miles abat 5 clfe had I, Sir,
Half an hour fince brought my report.  Shakep. Corislanus,
1. To bring about 5 to bring to the point or fate dufired 5 as,
+ be bas breught abzut bis purpefes.
Whether this will be brought absut, by breaking his head,
Tvery much queftion. Spedtator,
To come about ; to come to fome certain flate or paint.
Whercfore it came to pafs, when the time was come alout,
after Hannah had conceived, that fhe bare a fon. 1 Sam. i. 20,
One cvening it befel, that looking out,
The wind they long had wifh’d was come abont ;
Well pleas'd they went to reft ; and if the zale
Tl morn continu'd, both refulv’d to fuil.  Dryd, Fables.
¥ To 20 about a thing 5 to preparetodo it.
Did net Mofes give you the law, and yet none of you
Eeepeth the law ? Why go ye about to kill me ? Fohn vii, 19,
In common language, they fay, to come about a man, to cir-
comuent him,
Some of thefe phrafes feem to derive their original from the
r‘fﬂth d bout § yenir & bout d'une dnﬁ 5 venir bout de quai-

Shake[pn Macbeth.

i,

A. Bp. for Archbithop ; which fee,

ABRACADA BRA, A fuperftitious charm againft agues.

# ABRA'DE. v. a. [abrads, Lat.] To rub off; to wear a-
way from the other parts ; to walte by degrees.
By this means there may be a continued fupply of what is
fucceflively abraded from them by decurfion of waters,
. Hale's Origin of Mankind,

Astaman's Bam, The name of an hesb.

ABRA nmr(.JSce ABRADE.]

1 Theadt of abrading ; a rubbing off,

2 “1'! medicine.] The wearing away of the natural mucus,
Which covers the membranes, particularly thofe of the ftomach
2nd guts, by corrofive or fharp medicines, or humours. LQuincy,

i‘ T3= matter worn off by the attrition of bodies.

"AUAST, adv. [See BrEAsT.] Side by fide; in fuch a po-
iion that the breafls may bear azaintt the fame line,
M My coufin Suffolk,
¥ foul thall thine keep company to heaven :

Ly, fwcet foul, for mine, then Ry abreaft. Shak, Henry V. ©

“l'nr honour travels in a fireight fo narrow, .
bere one but pocs abreaf, Shake/p. Troilus and Creffida,

#:1096
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‘The riders rode abrea/f, and one his fhield,

His lance of cornel-wood another held ;

The third his bow, and glorious to behold !

The coftly quiver, all of burnifb'd gold. Dryden's Fables,

ABRrr'coT. See APRIcoT.
To ABRUDGE. v. a. [abreger, Fr. abbrevia, Lat.]
1. To make fhorter in words, keeping ftill the fame fubftance.

All thefe fayings, being declared by Jafon of Cyrene in five
books, we will eflay to abridge in one volume. 2 Mace. ii. 23.

2. Tlo contradt, to diminith, to cut thort,

The determination of the will, upon enquiry, is following
the direction of that guide ; and he, that has a power to alt or
not to ack, ding as fuch d ination diredts, is free.
Such determination cbridges not that power whersin li_:h;rty
ckea
icle

& .
3. To deprive of ; in which fenfe it is followed by the
from or of, preceding the thing taken away,
1 have difabled mine eftate,
‘l}r fhewing fomething a more fwelling port,
han my faint means would grant continuance ;
Nor do I now make moan to be abridp'd
From fuch a noble rate.  Shakejpeare’s Merchant of Fenice.
T'hey were formerly, by the common law, difch from
pontageand murage ; but this privilege has been abridged them
fince by feveral ftatutes.  Ayliffe's Parergon Furis Camsnici.
ABRI'DGLD OF. part. Deprived of, debarred from, cut fhort.
A ABRIDGER.
1. He that abridges ; a fhortencr.
2. A writer of compendiums or abridgments.
ABRIDGMENT. m. . [abregement, Fr.)
1. The contraction ot a larger work into a fmall compafs.
Surcly this commandment containeth the law and the pros
phets; and, in this one word, is the abridzment of all volumes
of feripture. Hoskery &. 1. § 5.
Myflf have play'd
The int'rim, by remembring you tis paft ;
Then brook abridymenz, and your cyes advance
After your thought, flraight back again to France ?
Shakeipeare's Hem
!i!o!:l“‘j‘ is certainly the firfl-born of follyf the Eﬁ‘:}n‘;i
leading paradox ; nay, the very abridgment’ and fum total of

all ablurdities, South's Setmons
2. A diminution in general, :

All trying, by a love of littlencfs,
To make abridgments, and to draw to lefs,
Even that nothing which at firft we were,
3. Refteaine, or abridgment of liberty,
The conftantdefire of happinefs, and the conftraine it puts
upon us, no body, I think, accounts an abridgment of liberty
or atleaft an abridgment of liberty, to be complained of, -

Locke,

Domne.

AB?O’ACI—H aidv. [See 7o BROACH.}
1. In a polture to run out ; to yield the I ined 3 pro-
* perly fpoken of veflels. B uor contained ; pro
The Templer fpruce, while ev'ry fpout’s abroach,
Stays il dis fair, yet feems to call a coach. Suift's My
I'he jarrs of gen'rous wine (Aceftes’ Bift,
When his Trinacrian fhores the navy lett)
He fet abroach, and for the feait prepar'd,
Inequal portions with the ven*fon fhar'd.
. Dryden's Virgil's Hneid, wval. il
2. In a figurative fenfe : in a fate to be difiufed or advanced ; i
a ftate of fuch beginning as proniifes a progrefs. ’
That man, that fits within 4 monarch's hearty,
And ripens in the funfhine of his favour,
Would he abufe the count’nance of the king,
iﬂ.l:;]ckd! what mifchicls might be fet abraach,

_Infhadow of fuch greatnels ! Shakefpeare’s Hen: il
ABRU'AD, adv. [mmpcgundcd of aand 5£un’. See Bﬁrnﬁ :
1. Without confinement; widely; at large.

Intermit no watch
Againft a wakeful foe, while L abread,
T'hro' all the coafls of dark deftruction, feck
Deliverance. Milten's Paradi.e Lif, b iy 1. 463,
Again, the lonely fox roums far abread,
On fecret rapine bent, and midnishe fraud ;
Now haunts the cliff, now traveries the lawn, ¥
And flies the hated neighbourhcod of man. Priar.
3. Out of the houle. :
) Welcome, fir,
This gell’s my court; here have I few attendants, .
And ﬁlbjcﬂa none abroad. Slakefpeare’s Temped.
. Lady——walked 2 whole hour abrsad, without dying aftec
it; at leaft in the time I faid; though fhe fecined to be
fainting, and had convulfive motions feveral timesin her head.
Pape’s Letters.
3. In another country.
They thought it better to be fomewhat hardly yoked at
home, than for ever abrond, and difcredited.  Heoker. Prey.
‘Whofocver offers at verbal tranflation, thall have the mif-
fortune of that young traveller, who loft his own language
atrsad, and brought hameno Blher inikead of it, Sir. J.Denbam,
Whag
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He fhould regard the propriety of his words, and get fome
information in I:E: fubjet he intends to handle. FSwjﬁ'.
Thefe men have had longer opportunities of infermation, and
are equally concerned with ourfelves. Rogers,
2. Charge or accufation exhibited,
. The aét of informing or alluating.
?NFD'RMIK. n fo [from inform.]
1. One who gives intelligence.
This writer is either byafled by an inclination to believe the
worlt, or a want of judgment to chufe his informers.  Swif?:
2. One who difcovers offenders to the magiftrate.
‘There were (pies and informers fet at work to watch the

company. L'Efirange.
Let no court (ycophant pervert my fen'e,
Nor fly inf:rmer wartch thele words to draw
Within the reach of treafon. P,

Infermers are a deteftable race of people, although I'umﬁ:»

times neceflary. Swift,

Inro'RmiDABLE. odf. [inand formidabilis, Latin.] Notiobe
feared ; not to be dreaded

Of frength, of courage haughty, and of limb
Heroick built, thou:h O?l!tﬂ:“[llll mold ;

Foe not informidable, exempt from wound. Miltens

Ixvo'rmiTY, n. fi [from infermis, Latin] ShapeleMiefs.

From this narrow time of geftation may enfue a fmaluels in

the exclufion ; but this inferreth no informicy. Brown.
INFO'RMOUS. adj. [informe, French; infariis, Latin.] Shapelels ;
of no regular hgure.

That a bear brings forth her young info mots and unfhapen,
which the fathioneth after by licking them over, is an opinion
not only common with us at prefent, but hath been delivered
by ancient writers. Brown's Vulsar Ervours,

INFORTUNATE. adj. [r'n'ﬁrlk’lt), Fr. l'P!ﬁrmhd:w, Latin‘] Un-
happy. SecUxForRTUNATE, which is commonly ufed.

Perkin, fecing himfelf prifoner, and deftitute of all hopes,
having found all either falfe, fant, or infortuncte, did pladly
accept of the condition. Bacon's Henry V11,

To INFRA'CT. © a. [infrafius, Latin.] Tobreak.

Falling faft, trom gradual flope to flope,

Wich wild infra‘ed courfe and leflen’d roar,

It gains a fafer bed. Thomfon's Summer.

Inrra’crion. n. ). [infraflion, French; infradlio, Latin.] The
aft of breaking ; breach ; violation.

By the fzne gods, the juftice of whofe wrath ;
Punifh'd the inf* aion of my former faith. Fealler,
The wolves, pretending an infrafion in the abufe of their

hoftages, fell upon the fheep immediately without their dogs.
L'Eftrange’s Fables
INFRA'NGIBLE. adi. [inand frangible.] Not to be broken.

“T'hele atoms arc fuppofed nf angible, extremely compacted
and hard, which compacicdnels and hardnefs is a demonilra-
tion that nothing could be produced by them, fince they could
never cohere. Cheyne's Phil, Prine,

INFREQUENCY. . fi [irfrrgw:f.“d, Latin.] Uncommonnels 3
rarity.

‘l};\e abfence of the gols, and the infreguency of objedls,
made her yicld. Lr ome's Nales on Pope's Gyffey.

INFRE'QUE-T. adj. [ifrequens, Latin.] Rare; uncommon.

o INFRIGIDATE. v.a. [inand frigidus, Latin.] To chill;
to make cold.

1 he drops reached little furthor than the furface of the li-
quor, whofe coldnefs did not iufrizid.se thofe upper parts of the

ylﬁ- o ) Bayle,
7o INFRUNGE. w.a. [infrings, Latin ]
1. To violate; to break laws or contracts.
Thofe many had not dar'd to do that evil,
If the firft man that did th* edict i-fiixge,
Had antwer'd for his deed
Having infring’d the law, I wave my right
As king, and thus lubmit myfelf to fight.
2. Todcftroy ; to hinder. . ) )
Homilics, being plain and populzr inftruélions, do not in-

Shakefpeare,

Failer.

fringe the efficacy, although but resxd. fosker,
Bright as the deathlefs gods aml Lappy, fhe
From all that may iuf inge delight is free, Waller,

InFRINGEMENT. m [ [fram infiinge.] DBicach ; violation.

The pumiliing of this infrirgament 1s proper to that jurifdic-
tion againit which the contempt is. Clarendn.

lxrnl‘Nazn. n. f. [from infringe.] A breaker 3 a violator.

A clesgyman’s habit ought to be without any lace, undera
fevere penalty to be inflicted on the J fiiugers of the provincial
conflitution. Aiiffe's Parirgan.

Isro'spipuLiForns. n. f [infundila'um and forma, Lat.] Of
the fiape of & funnel or tundih, ‘ )
INFURIATE, adj. [iaand furia, L:mn.l Enraged; raging,
At i other bore, with touch of fire

Dilated and mfuriate. Milton,
Fir'd by thetorch of noon to tenfold rage,
Th' infuriate hill torth fhoots the pillar'd flame.  Themsm.

Inpusca’s 1on. m fo [infufetusy Laun.] T he act of darken-
ing ar bluckening. o )
To INFU/E. v w [i5fofers French; fufyfis, Latin.]
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1. To puug::; to infhil.
’ almoft mak’ft me waver in my fai

T'o hold opinion with P, v hi

That fouls of animals infufe themfelves

Into the trunks of men. Shatefp, Merchant of Venict

My early mifteels, now my ancient mufe,

That ftrong Circean liquor ceafe ¢ infue,

Wherewith thou didk intoxicate my youth. Denbam,

Why fhould he defire to have qualities infigfed into his f;
which himfelf never poffefled ? s&;}:".

Meat muft be with money bought 5

She therefore, upon fecond thought,

Infus'd, yet as it were by ftea'th,

Some fniall regard for ftate and wealth,

2. To pour into the mind ; to infpire into.
For when God's hand had written in the hearts

OF our firlt parents all the rules of s

So that their fkill infus'd furpafs'd all arts

That ever were before, or fince the flood,

Sublime ideas, and apt words infufe;

The mufe inftruét my voice, and thou inlpire the mufe, Rafe:

He infu’'d

Bad influence into th* unwary breaft, Miltari,

Infufe into their young breafts fuch a noble ardour as will
make them renowned. Milten.

3+ To fleep in any liquor with a gentle heat; to macerate fo as
1o extrak the virtues of any thing. )

_ Take violets, and infu/z a gnod pugil of them in a quart of

vinegar. Baen's Natural Hiflory.

4. To makean infufion with any inaredient; to fupply, to tinc-

ture, to faturate with any thing infufed.

Drink, infufed with fleth, will nourith fafter and eafier than
meat and dnink together. Bacen's Natural Hiflery.

5. Toinfpire with, )
Thou didft imiles .

Infiufid with a fortitude from heav’n. Shakefp. Tempeft.

nfufe his breaft with magnanimity,

And make him, naked, foila manat arms.  Shakefpears.
Inru'sieLe. adj. [frominfufe ]
1. Poffible to be infufed.

From whom the doctrines being ;ﬂ{uﬂf! into all, it will be

more neceflary to forewarn all of the danger of them.  Hamm.,
2. Incapable of diffolution ; not fufible.,

Vitrification is the laft work of fire, and a fufion of the falt
and earth, wherein the fufible falt draws the earth and infu/ible
part into one continuum. Brown's Fulgar Erreurse

Inru'sion, m fo [infufim, French; infigfie, Latin.]
1. The aét of pouring in ; inflillation.

Qur language has received innumerable elegancies and im-
provements from that infifion of Hebrailms, which are derived
toit out of the poetical paflages in holy writ. Addifon,

2. The act of pouring into the mine ; infpiration.

We rarticipate Chrift partly by imputation, 4s when thole
things which he did and fuffered for us are imputed to us for
righ 3 partly by habitual and real infufion, as when grace
is inwardly beftowed on earth, and afterwards more fully both
our fouls and bodies in glory, ooker.

They found it would be matter of great debate, and fpend
much time ; during which they did not defire their company;
nor to be troubled wich their infu/fons. Clarendom,

Here his fully and his wildom are of his own growth, not the
echo or infufisn of other men. wift.

3. The 2t of fieeping any thing in moifture without l:uilir%.

Repeat the infufion of the body oftener. acon,
4. The liquor made by infulion.

Tohave the infifion ftrong, in thofe bodies which have finer

fpirits, repeat theinfulion of the body oftencr. Bacan,

IxrFu'stve. adi. [from infife.] Having the power of infufion,
or being infufed. A word not authorifed.
Sull let my fong a nobler note aflume,

And fing th’ infigfive force of Spring on man. Thsmfon.
INGA'TE. » /. [in and gate.] Entrance ; paffage in.

One noble perfon ftoppeth the ingate of ali that evil which

is looked for, and heldeth in all thofe which are at his back.
Spenfer an Iveland.
IncaNNA'TION. n. [, [ingonnare, Ttalian.] Cheat; fraud ; de-
ception; juggle; delufion ; impofture ; trick ; flight. A word
neither ufed nor neceffary.

Whoever fhall refign tleir reafons, either from the root of
deceit in themfelves, or inability to refift fuch trivial énganna-
tians from others, are within the line of vulgarity. Brewn,

INGA’1 HERING. n. [0 [in and gattering.] The aét of getting
_in the hareft,

Thou fhalt keep the feaft of irgathering, when thou l!a_ﬁ 23~

thered in thy labours out of the field, Ex. xxiii. 16,

InGE, in the names of places, fignifies ameadow, from the Saxon
inz, of the fame import. Gf'_ﬁﬁ'f‘ Camden.

To INGE'MINATE, v.a, [ingeming, Latin.] To double; to
repeat.

He would often ingeminate the word peace, peace. Cn’n'r.)g fert.

IncEMina’TiON. mf. [in and geminatio, Latin.] Repetition;
reduplication,

. Swift,

Daviei;

INGE'NDERER.

DEFENDANT'S EXHIBIT 24

ER-1340



Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-8, Page 42 of 149

Case 8:22-cv-01421-CJC-ADS Document 48-36 Filed 01/27/23 Page 5 of 18 Page ID
; #:1098
PROOF OF FIRE ARMS, March 8, Any'1805. | 259

than twice the amount of goid and filver aftually in their vaults,” y.. <0  iffae
be, and the fame is hereby repealed; and hereafter the ‘faidbills for more
Corporation fhall not iffue and have in circulation, at any onethan twice the
time, bills, notes, or obligations, to a greater amount than capinal
twice the capital ftock adtually paid in. '
* SEcT. 2. And be it further enafed, That inflead of fix, not
lefs than five Directors of the aforefaid Corporation fhall con Direétess.
ifitute a board for the tranfadtion of bufinefs, of whom the
Prefident fhall always be one, except in cafe of ficknefs or ne-
ceffary abfence, in which cafe the Diretors prefent may choofe
a Chairman in his ftead. <
[This A& paffed March 8, 1805.]

An A& making a temporary Alteration in the Toll
to be received by The Proprietors of the Locks and .

Canals on Conneclicut River. .
- - [This A& pafled March 8, 1805.]

An A& to incorporate the north-wefterly Part of
the Town of Ofisfield, and the eafterly Part of
the Town of Bridgeton, in the County of Cumber-
land, into a feparate Town by the Name of Har-
rifon. ~ ' '

[This A& paffled March 8, 1805.]-

An A& to provide for the Proef of Fire Arms man-
ufactured within this Commonweaith.

HEREAS no provifion hath been made by law for the
'V proof of fire arms manufadtured in this Common- e,
wealth, by which it is apprehended that many may be intro- '
duced into ufe which are unfafe, and thereby the lives of the
citizens be expofed: To prevent which,
SECT. 1. Be it enalted by the Senate and Houfe of Reprefenta-
tivesy in General Court affembledy and by the authority of the fame, g"‘“ l:ef
That the Governor, by and with the advice and confent of the aP;:-::‘:f"
Council, béy and he hereby is empowered to appoint, in any
part of this Commonwealth where the manufacture of fire arms
is carried on, fuitable perfons to be provers of - fire arms, not
exceeding two in any county, who fhall be fworn to the faith-
ful difcharge of their truft, whofe duty it {hall be to prove all
mufket barrels and piftol barrels, which being fufficiently
ground, bored and breeched, fhall be offered to him to be.
proved ; who fhall prove the mufket barrels twice in manner
following, viz. firft with a charge confifting of one eighteenth How arms are
part of a pound of powder, one¢ ounce of which, in a five aidto be proveds
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aF THE

mmmmm of m,ﬁarbﬂ!ttﬂ,

'PHE ESTABLISHMENT OF ITS CONSTITUTION IN
THE YEAR 1780, TO FEBRUARY, 1807,

WITH THE

CONSTITUTIONS OF THE UNITED STATES OF AMERICA,
AND OF THE COMMUONWEALTH, PREFIXED.

—— g
IN FOUR VOLUMES.

T WHICH i ADDED, IS THE THILD TOLUME,

AN APPENDIX,

CONTAINING ACTS AND CLAUSES OF ACTS, FROM THE LAWY

OF THE LATE COLONY, PROVINCE AND STATE OF
MASSACHUSETTS, WHICH EITHER AREUNREVISED
OR RESFECT THE TITLE OF REAL ESTATE.

R N Ry
VOLUME 1V.
Containing the Laws from January, 16801, to February, 1807, inclfsive,
R R
e L
' TheLaw ba the Sobjells bt Bistkeight.
e e T TS " S el

“Bogton,

FURLISHED BY THOAAS (&' ANDELWE, AMD 30LD AT THEIR
BOOESTORE; HO: 4f; HNEWBURY-STREET ..-]UHE, 18a7.

o e ol e o o

Jo T AWCERINONAR,;, FRINTER-
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_ 'an balf inch howitz, st an elevation of forty five degrees, will
carry a twenty-four pound {hot eighty yards, with a ball fuite
ed 1o the bore of the barrel ; the fecond proof te he with 2
charge confifting of ong twenty-fecond part of the fame pow-
der, with a ball fuited 1o the borge of the barrel; and (hall
prove the piftol barrels opce with a charge confifting of one
twenty-fecond part of a pound of powder, one ounce of which,
ip 3 five and half inch howitz at an elevation of forty-five de-
grees, will carry a twemcy~-four pound thot feventy yards, .
with a ball fuited to the bore of the barrel ; which faid powder
and ball it fhall be the duty of the prover to provide ; and if
the faid mufket and pifbpl barrels fhall fand the proof afore-
faid, and fhall in no refpect fail, then it fhall be the duty of
the faid ‘prover to ftamp the fame on the upper fide, and with-

in one and an half inches of the breech of {3id barrels, with a
o pPo™ flamp confifting of the initial Jerters of the prover's name, and .
to be marked. over thofe letters the letter P. alfo, in the line of the faid in-
itial letters, and further up faid bairel the figyres defignating
the year of our Lord in which the proof is made, and over
the faid figures the letter M. which faid letters and figures
fhall be fo deeply imprefied -on faid barrel, as that the fame
: cmnotP be erafed or disfigured, and (hall be io the form follaw-
M _ ;
ing AB 31803. And when gny barrels fhall burft ar fhall
in any manner fail in the proving as aforefaid, fo that in the
opinion of the proyer they are unfit for ufe, they thall not be
ftamped, but the faid prover fhall {uffer the ewner to take
them away; and arfy prover {o proving mufket or piftel bar-
rels as 3forefaid, fhall be entitled to receive from the owner,
Fees. for each mufket barrel thirty three ¢ents, and for each piftol
' barrel zawenty five cents, whether the fame ftand proof and are
ftamped or not.
Sond ' " SECT.2. Andbeit Sfurther enaéled, That if anz perfon, after
not . having tOF firft day of Fune next, thall manufacture within this Com-
srms proved.  Monwealth, any mufket or piftol, without having the barrels
proved and ftamped as aforefaid, except fuch as are or may
be manufaftured in the armory of the United States, or in ful-
filment of fome contra@ made and entered into, or that may
hereafter be made and entered into, for the manufatturing of
fire-arms for the United States, fhall forfeit and pay for every
fuch mufket or. piftol the fum of fen dollars, to be recovered in
an adlion of debt, before any Court proper to t?' the {Zme,
by any perfon who fhall {pe for and recover the fame, to his
own ufe,
SecT. 3. And be it Jurther enafled, That if any perfon,

N - after the faid firft day of Fure next, fhall fell and deliver, or

b ; fhall knowingly purchafe, any mutket or piftol, which fhall

/ . bave been manufaftured within this Commonwealth after ftah;

! L i + : i
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faid firlk day of Fune next, which thall not have the marks of Penalty for

. preof above required,  the peripn fo felling and the perfon fo fcling or buy-
purchafing thall cach forfeit the fum of ten doliars, o be recowe o5 ™ ™
ered by aftion of debt, before any Court proper to try the
fame, to the¢ ufe of any perfon who (ball fue for and recover
the fame.

. SECT. 4. Andbe it further ¢nalfied, That if any perfon fhail
falfely forge or alter the ftamp of any prever of fire.arms, 1o
apppinted as aforefaid, imprefled on any muiket or piftol bar.
rel, purfuant to this A¢t, and be convifted thereof before the
Supreme Judicial Court, he fhall be punithed by fine not ex-
ceeding fifty dollarsy nor lefs than twenty dollays, aceording
to the nature and aggravation of the offence,

(This Act patlfed March 8, 1805.]

Penalty for
forging ftamp.

oL

An A to incorporate a Number of the Inhabitants
in the Town of Limington, in the County of 2ork,
into a feparate Religious Society by the Name of
The Firft Baptift Secisty in Limington.

(This A& pafied March 8, 1805.7]

An A& diredting the Mode of attaching on Mefpe
Procefs, and felling by Execution Shares of Debt-
ors in incorporated Companies. '

E it enalled by the Senate and Houfe of Reprefent-
Secr. 1. B atives, in Gm{ral Coutt a em}led,fan{b fbefau..
* thority gftbe Jame, That the fhare or thares or intereft of any Sharesmay he
- perfon, in any turnpike, bridge, canal or other company, which ::::2': cheof:
heretofore has been or hereafter may be incorporated by the myen jn exe-
Legiflature of this Commonwealth, with all the rights and cution, and
privileges appertaining to fuch thares, may be attached on fold.
mefne procefs and taken on execution ; and when any fuch
fhares or intereft fhall be attached on mefne procefs, or taken
on executjon without fuch previous attachment, an attefted copy
or copies of fuch writ of attachment or execntion, fhall, by the
officer holding the fame, be left with the Clerk and Treafurer
or Cathier of fuch company ; and fo many of faid fhares or fo
. much of faid intereft may be fold on faid execution at public
vendue, to the higheft bidder, as fhall be fufficient to fatisfy
the fame, and the charges of the fale, after notice fhall have
been given of the time and place of fale in manner as hereinaf-
ter provided ; and in cafe the officer making'the fale, or the
purchafer or purchafers of any fuch fhares or intereft, do caufe
an attefted copy or copies. of fuch execution, and the officer’s
return thereon, to be left with fuch Clerk and Treafurer or -
Calhier, within fourteen days after the fale is completed, and
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1814 Mass. Acts 464, An Act In Addition To An Act, Entitled “An Act To Provide For
The Proof Of Fire Arms, Manufactured Within This Commonwealth,” ch. 192, § 1

...from and after the passing of this act, all musket barrels and pistol barrels, manufactured within this Commonwealth,
shall, before the same shall be sold, and before the same shall be stocked, be proved by the person appointed according
to the provisions of an act . . . with a charge of powder equal in weight to the ball which fits the bore of the barrel to be
proved . . . § 2. That if any person of persons, from and after the passing of this act, shall manufacture, within this
Commonwealth, any musket or pistol, or shall sell and deliver, or shall knowingly purchase any musket or pistol,
without having the barrels first proved according to the provisions of the first section of this act, marked and stamped

according the provisions of the first section of the act to which this is an addition . . .
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DUKE GENTER ;..
FIREARMS LAW

(https://firearmslaw.duke.edu)

\y Duke Law

(https://law.duke.edu/)

|Search this website

1821 Me. Laws 98-99, An Act for the
Prevention of Damage by Fire, and the
Safe Keeping of Gun Powder, ch. 25, § 5

Subject(s):

» Storage (https://firearmslaw.duke.edu/subjects/storage/)

Jurisdiction(s):

» Maine (https://firearmslaw.duke.edu/jurisdictions/maine/)

Year(s):
» 1821 (https://firearmslaw.duke.edu/years/1821/)

Be it further enacted, That it shall, and may be lawful for any one or more of the Selectmen of any town to enter
any building, or other place, in such town, to search for gun powder, which they may have reason to suppose to
be concealed or kept, contrary to the rules and regulations which shall be established in such town, according to
the provisions of this Act, first having obtained a search warrant therefor according to law.

. o (https://twitter.com/dukefirearmslaw)

https://firearmslaw.duke.edu/laws/1821-me-laws-98-99-an-act-for-the-prevention-of-damage-by-fire-and-the-safe-keeping-of-gun-powder-ch-25-§-5/ 12
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10/18/22, 2:17 PM 1783 Mass. Acts 37, An Act in Addition to the Several Acts Already Made for the Prudent Storage of Gun Powder within the Tow...
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\y Duke Law

(https://law.duke.edu/)
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1783 Mass. Acts 37, An Act in Addition to
the Several Acts Already Made for the
Prudent Storage of Gun Powder within the
Town of Boston, § 2

Subject(s):

« Storage (https://firearmslaw.duke.edu/subjects/storage/)

Jurisdiction(s):

» Massachusetts (https:/firearmslaw.duke.edu/jurisdictions/massachusetts/)

Year(s):

» 1783 (https://firearmslaw.duke.edu/years/1783/)
“That all cannon, swivels, mortars, howitzers, cohorns, fire arms, bombs, grenades, and iron shells of any kind,
that shall be found in any dwelling-house, out-house, stable, barn, store, ware-house, shop, or other building,
charged with, or having in them any gun-powder, shall be liable to be seized by either of the Firewards of the
said Town: And upon complaint made by the said Firewards to the Court of Common Pleas, of such cannon,
swivels, mortar, or howitzers, being so found, the Court shall proceed to try the merits of such complaint by a
jury; and if the jury shall find such complaint supported, such cannon, swivel, mortar, or howitzer, shall be
adjudged forfeit, and be sold at public auction.

https://firearmslaw.duke.edu/laws/1783-mass-acts-37-an-act-in-addition-to-the-several-acts-already-made-for-the-prudent-storage-of-gun-powder-withi...  1/2
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10/18/22, 2:17 PM 1783 Mass. Acts 37, An Act in Addition to the Several Acts Already Made for the Prudent Storage of Gun Powder within the Tow...
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464 COMMONWEALTH FIRE ARMS. JFeb. 28, 1814,

Town incar. COUNty of Essex, by the name of Lynnficld,” be, and the
porated.  same hereby is incorporated into a town, by the name of
Lynnfield, with all the powers. privileges, and immunities,
and liable to all the duties and requisitions of other towns
in this Commonwealth.
[Approved by the Governor, February 28, 1814.]

CHAP. CXCIIL

An Act in addition to an act, entitled * An act to provide
for the proof of Fire Arms, manufactured within this
Commonwealth.”

Sec. 1. BE it enacted by the Senate and House -of
Representatives, in General Court assembled, and by the
authority of the same, ‘That from and after the passing of
this act, all musket barrels and pistol barrels, manufactured
within this Commonwealth, shall, before the sume shall be
sold, and before the same shall be stocked, be proved by
the perscn appointed according to the provisions of an aet,
entitled ‘“ An act to provide for the proof of Fire Arms,
manufactured within this Commonwealth,” to which this

Manner of js an addition, in manner following, viz : with a charge of

PrOVIgs  powder equal in weight to the ball which fits the bore of
the barrel to be proved ; and the powder used in such proof
one ounce thereof in a howitzer of four and a half inch
caliber, at an elevation of forty-five degrees, shall be of
suflicient power to carry a twelve pound shot one hundred
and thirty yards; or one ounce thereof in a howitzer of
five and a half inch caliber, at an elevation of forty-five de-
grees, shall be sufficient to carry a twenty-four pound shot
eighty yards, and the ball used in such proof shall be suit-
ed to the bore of the barrel to be proved as aforesaid.

Sec. 2. Be it further enacted, That if any person or
persons, from and after the passing of this act, shall man-
ufacture, within this Commonwealth, any musket or pis-

Restrictions. tol, or shall sell and deliver, or shall knowingly purchase
any musket or pistol, without having the barrels first prov-
eu according to the provisions of the first section of this
act, marked and stamped according the provisions of the
first section of the act to which this is an addition; or if
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LYNN MECHANICKS BANK. Feb. 28, 1814. 465

any person or persons shall sell, stock or finish, or shall
knowingly purchase any musket barrel or pistol barrel
manufactured within this Commonwealth, which shall not
have been first proved, marked and stamped according to
the provisions aforesaid, the person or persons who shall
so manufacture, sell and deliver, or knowingly purchase
any musket or pistol without causing the same to be first
proved, marked and stamped as aforesaid, and the person
or persons who shall sell, stock or finish, or shall know-
ingly purchase any musket barrel or pistol barrel, which
shall not have been proved, marked and stamped as afore- Forfeitures.
said, shall severally forfeit the sum of ten dollars, to be
recovered by an action of debt before any court proper to
try the same, by any person who shall sue for and recover
the same, to his own use: Provided fiowever, That the Proviso.
foregoing provisions and penaltics shall not extend to any
muskets or pistols, or musket or pistol barrels, manufac-
tured in any armoury of the United States, for their use,
or in execution of any contract made or to be made with
the United States, for the manufacture of fire arms.

Sec. 3. Be it further enacted, That the sccond and
third scctions of the act to which this is in addition, and Sections re-
also so much of the first section thereof as prescribes the "™
mode o! proving musket barrels and pistol barrels, and the
power of the powdei to be used in such proof, be, and
the same are hereby repealed.

[Approved by the Governor, February 28, 1814.]

CHAP. CXCIIL

An Act to incorporate The President, Directors and Com.
pany of the Lynn Mechanicks Bank.

Skc. 1. BE it enacted by the Senate and Iouse of
Representatives, in General Court assembled, and by the
authority of the same, That Daniel Silsbe, Joseph Fuller
the third, Jolin D. Atwell, Thomas Rich, Samuel Brimble- Persons in-
cum, Micajuh Burrill, Parker Mudge, Oliver Fuller, Jon. sorporated.
athan Conaer, John Alley, jr. Stephen Oliver, John
Mudge, and Jonathan Bachellor, their associates, succes-
sors, and assigns shall be, and hereby are created a Cor-
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point, out of the citizens and inhabitants of thefaid city of Hudfon, one fit
and difcreet perfon to be mayor of the faid city, and one fir and direct per-
fon to be recorder of the faid city ; which faid mayor and recorder, aficr
fuch appointments repectively, fhall continue in their faid refpedive offices,
to do and to execute all things which to their faid feveral offices doth or may
feverally and refpecively belong, or in any manner appertain, until other
fx perfons be appointed and fworn in their room; and in like manner, a fit
and difcreet perion fhall be appointed out of the faid citizens and inhabitants,
to be common clerk of the faid city, who [hall hold and continue in oftice
during the will and pleafure of the governor and council of appointment,
and alfo another fir and difcreet perfon fhall be appointed out of the citizens
and inhabitants of the faid city, to be the chicf marfhal thereof, whof duty
it fhall be to execute writs, procefles and precepts, to atife and beiffued withe
in the Gid city, from the courts and magiirates thereof, in and about the ad-
miniitration of juflice, in the fime manner as the fheriffs of other citivs and
countics are by law authorifed to execute fuch writs, procefles and precepts ;
and which chiefmarfhal fhall be fromn time to time, appointed, and fhall hold
and exercie his office for fuch period as therif6 of other cities and couniies
by law are or ought to be appointed, or may or ought by law to hold and
evercife their refpective offices; which faid mayor, recorder, clerk and may-
fhal, fhall be annually nominated and appointed in manner and form afore-
fiid, unil otherwife dire@ted by the legiflature.

IV. Andbcit further cnaded by the authun ity alorefaid, Thaton the f-
cond Monday in May next, and on the fecond Monday in May inevery fuc-
ceeding year forever thereafter, the freemen of the faid city, being inhabitams
thereof, (hall and may affemble themfelves, and meet together at fuch time 6 f
the day, and at fuch public place as the mayor for the time being, or in his ab-
fence or ficknefs, the recorder for the time being, fhall appoint, and thenand
there, by plurality of voices or votes, eleét and chufe out of the frecinen, in-
habitants of the faid city, for the enfuing year, four aldermen, four aflittanss,
one fupervifor, and fuch a number of atletlors, conltables and collectors, a3
the commeon council for the faid city fhall, from timeto time, deem neceffary,
and direét to be chofen. :

V. dndbe it further enallcd by the authority afirefuid, That the mayor,
orrecorder of the faid city for the time bing, and two or more of the alder-
men, and two or more of the affitants of the faid city, (hall 2nd may, onthe
fecond Monday in May next, and on the fecond Monday in May in every
fucceeding year, forever thereafier, in common council, nominaie and ap-
point one fit perfon, being a freeman and inhabitant of the faid city, to be the
. treafurerand chamberlain of the faid city, for the year enfuing; every of
i which faid perfons asare herein before nominated, or hereafier to be nomni-
nated, elefted and appointed to any civil office within the faid city, fhall,
within fifteen days nextafter fuch appointment or election, refpedtively rake
and fubfcribe the oath of abjuration and allegiance, now or hereafier appoint-
ed by law (or if of the people called Quakers, an affirmation) and alfo an
outh or affirmation, as the cafe may require, for the faithful execution of the
affice to which he orthey fhall fo be appointed.

VI. And be it farther craded by the autiority aforcfuid, That if any one
of the freemen, inhabitants of the faid city of Hudlon, fall hereafter be eledt-
ed or chofen to the office of alderman, afiiltant, fupervifor, or afleffor, col~ -
le&tor or conftable, for the faid city, and having notice of his faid cledtion,
fhall refufe, deny, delay or negle&; to take upon him or them to execute fuch
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office to which hz or they hail be fo choftn or cleded ; that then, and 6 of
) ten as it fhall happen, it fhall and may be lawrul for the mayor or recerder,
or any two or mere of the aldermen, and any two or more of the wlitanrs
of the faid city for the time being, in common council, to aliehs 2nd impok:
| upon every fuch perfon or perfons fo refuting, delaying or nesle¢ing, wuch
reaionible and moderate fine and fines, fum and fams of woney, as they, in
common council, thall think fit, fo as such fine for each refuil, denial, aclay
or negleé, thall not exceed the fum of ten poundds, cur-ent mouney of New -
York ; all which faid fines thall and mav be ievied by dillreis and 1ale of the
goods and chattels of fuch delinquent and delinguents, by warrant under the
teal of the {aid city, figned by the mayor thereol for the time bring, render-
ing the furplufage to the owncr or owners thereof if any there bej necellary
charges of maxing and flling fuch dittrels, teing fint deduéted 5 or by aétion
of debt in any court of record within the jusi:Viction of the faid city, having
cognizance of the fame, to be profecuted, and fhall be recovered and received
by and to the ufe of the faid mayor, aldermen and commonalty of the faid
city, and their fuccetiors forever.

VIL And be i flurther cnaited by the aztivaty afirefuid, That inall fuch
cafes forever hereatier, of the abitnce, ficknes, or death of the mayor of the
faid city for the time being, it fl:all and may be lawful to and for the recor-
der of the faid city for the time being, to do and exceue all and fingular the
duties and tru'ls to the odfice of the iLid mayor belonging and appertaining,
to all intents, purpows and contiractions wiattoever, during the abfence or
ficknefs of fuch mayor, ur umil a fuccetfor be duty appointed and fworn,

VI LZad b b fursier eaaded by the wuchardy aforefiid, "That if it fhall
happen that any of the aldermen or aiflutants, tupersilor, atleflors, colleétors
or conftables, or any one of then hereafier 1o be clected, nominated and
{worn in their refpective offices as aforeaid, thatl hap, ento dieor remove out
of the faid city, within the tim+ they are or fhall be refpectively named or eledted
for, or before other fit perfons be refpectively named ov cledted, and fworn
in their rethedtive rooms, it fhall and may be lawful for the friemen, inhabis
tants within the limits of the {aid city, to aflombie and inoet together, at fuch
time and place as fhall be appoinid by thie mvor ofthe faid aity for the tme
being, and then and there, by pluraiity of Vwies, to eleét one of the frecmen,
an inhabitant within the Lmis of the faid city, 10 ferve as alderman, alilant,
fupervifor, allefTor, colledtor or conflabie, in the room of fuch alderman,
alilant, fupervifor, atfeiivr, colle&tor or conftable, fo dying or removing,
and fo often as fuch cafes il happen; and in caf of the death or removal
of the treafurer or chamberlain, out of the limits of the 11id city, for the com-
mon council to appoint another in his ftead, at any time alter fuch death or
removal: And that all and every fuch perfon and perfons fo to be newly
chofen or appointed and fworn, fhall ferve in their refpective offices unul
orher fir perfons be refpedtively chofen or appoinied, and fworn in their
refpeétive rooms.

IX. Audbeit furtie citalzd by the autiority ofircfiid, That the chief
marfhal fo to be nominated and appointed, and every marfhal to be there-
after nominated and appointed, fall, before he fhall be deemed capavle of
execuring his faid oftice, become bound, with fuch fureties, in fuch manner
and under fuch penalty for the faithtul difcharze of the duties of his oflice, as
the (herifls of other cities and countes are or fhall be by law dire¢ted and re-
quired to be bound for the faithful execwion of their cffices,

=

DEFENDANT'S EXHIBIT 24 1

ER-1354



Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-8, Page 56 of 149

nafiBRRSAEHNE §rdR e FoiNban RO RN S ot P ashilis. 01/27/23 Page 1 of 25 Page ID

2017 WL 4541977 (Cal.) (Appellate Brief)
Supreme Court of California.

NATIONAL SHOOTING SPORTS FOUNDATION, INC.,
and
SPORTING ARMS AND AMMUNITION MANUFACTURERS' INSTITUTE, INC., Plaintiffs and Appellants,
V.
STATE OF CALIFORNIA, Defendant and Respondent.

No. S239397.
August 21, 2017.

On Review from the Court of Appeal for the Fifth Appellate District Sth Civil No. F072310
After Appeal from the Superior Court of the State of California for the
County of Fresno, Case Number 14CECG00068 Honorable Donald S. Black

Appellants' Answer Brief On the Merits

Daniel C. Decarlo, State Bar No. 160307, *Lance A. Selfridge, State Bar No. 101940, Lewis Brisbois Bisgaard & Smith
LLP, 633 West 5th Street, Suite 4000, Los Angeles, California 90071, Telephone: 213.250.1800 Facsimile: 213.250.7900,
Dan.DeCarlo@lewisbrisbois.com Lance.Selfridge@lewisbrisbois.com, for plaintiffs and appellants National Shooting Sports
Foundation, Inc., and Sporting Arms and Ammunition Manufacturers' Institute, Inc.

*2 TABLE OF CONTENTS

L. ISSUE PRESENTED ...ttt ettt et e et e e e ettt e e et s e e e e aaeeeseaateesennaneeeeanns 8
TI. INTRODUCGTION .o ettt e e et e e e et e e e e e s et e e saaaeeeeeeaseeseeaateesenaneeeas 8
III. STATEMENT OF THE CASE ..ottt ettt ettt ea e eve v v st eteeaeeaeenie 11
AL TIHE PATTIES ..oiviiiiiiiciiete ettt et ettt e et e et e e s e e et e e aseeaseeaseeaeeese e beeseeseenseenteeateenbeeaseaneas 11

11

B. The Enactment of F]Penal Code Section 31910, Subdivision (D)(7)(A) c.coveeveerererenieincirineenereeene

C. The Impossibility of Dual Placement Microstamping .............c.ccceeeeveennene 16
D. The Loss to Appellants Caused by F]Penal Code Section 31910, Subdivision (b)(7)(A) .... 18
IV. PROCEDURAL POSTURE .....oitiiiiiiiiiiieietinete ettt 20
A. Relief Sought in the Trial COUL .......ocieiiieiiieieieee ettt ettt ettt et e saesbesaeeseenean 20
B. Judgment from which Appellants APPEaL ........cccocveieiiiiiriiieeeieeteeee ettt enene 21
C. Reversal by the Court of Appeal 23
D. Review DY the SUPIEmME COUIT ...cveviriiriiiietieiieiieeieietete et ee ettt se et esteaensesesseeseeseessessessensesessessessessens 25
Vo ARGUMENT ..ottt ettt ettt et s st e et et e s st a e et e s e st es e s et ene s ebene st seseneneas 25
A. The Court of Appeal Correctly Determined that Appellants' Action to Enjoin the Enforcement of 25
F]Penal Code Section 31910, Subdivision (b)(7)(A), Does Not Violate the Separation of Powers Doctrine

1. Appellants' Action Does Not Interfere with the Core Powers of the Legislature Because the Legislature 26
May Not Enact Legislation that Is Palpably Arbitrary, Such as Appellants Allege F]Penal Code Section

31910, Subdivision (D)(7)(A), TO BE .eeoeeiieieeeieieeeeeeee ettt sttt besbeeneeneens

*3 2. By Seeking to Enjoin F]Penal Code Section 31910, Subdivision (b)(7)(A), on the Ground that 29
it Requires Impossible Compliance, Appellants Are Not Challenging the Wisdom of the Legislature's

Underlying Goal of Crime REAUCHION ......cc.eiiuiiiiiriiiiiiieieiee et

3. No Authority Permits the Enactment of Legislation that Requires the Development of Technology that Is 32
Completely Impossible t0 TMPISMENT ........covuiiiiiiiiiiii et

B. THE MAXIM OF JURISPRUDENCE ON WHICH APPELLANTS RELY, CIVIL CODE 36

SECTION 3531, PROVIDING THAT THE LAW NEVER REQUIRES IMPOSSIBILITIES, ALLOWS

DEFENDANT'S EXHIBIT 25

WESTLAW

ER-1355



Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-8, Page 57 of 149

NAﬁBﬁﬁLsé%%ﬁ@;lé'gc}ﬁ@%M%Tl&f?%ﬂ?fgpﬁ@%ﬁ@q.Qll 27123 Page 2 of 25 Page ID

APPELLANTS TO SEEK AN INJUNCTION AGAINST F]PENAL CODE SECTION 31910,
SUBDIVISION (b)(7)(A), ON THE GROUND OF IMPOSSIBLE COMPLIANCE .........cccccooveinneneenne
1. The Separation of Powers Doctrine Requires the Judiciary to Accord Civil Code Section 3531 the Same
Operative Force as Any Other Legislative ENactment ...........cccooeoiieiiineiieneieeececeeeeee e
(a) Maxims of Jurisprudence Have Historically Carried the Force of Law ........ccccoeoiiiiiincininieiicceee
(b) California's Sister Jurisdictions Recognize that the Enforcement of a Statute Requiring Impossible
Compliance May Be Enjoined Based on the Impossibility Maxim ..........cccceeererinininiinieieienieneneseeeen
(c) In the Absence of Any Overriding Constitutional, Statutory or Charter Proscription to Civil Code
Section 3531, the Judiciary Must Acknowledge the Operative Force of the Maxim of Jurisprudence
COQIIEA THEICIN ...evieiieiieiete ettt ettt ettt e et et ettt eb e e st estesten s e b e b e b e eb e e bt eneensensensenbenseee
*4 2. Civil Code Section 3509 Does Not Bar Appellants from Relying on Civil Code Section 3531 in

Support of Their Claim that the Enforcement of F]Penal Code Section 31910, Subdivision (b)(7)(A),
Should Be ENJOINEA .....c.couiiiiiiiiiiiiiiieeeeeeee ettt ettt
3. The Court of Appeal Properly Relied on Board of Supervisors v. McMahon in Ruling that Appellants

Have the Right to Present Evidence that It Is Impossible to Comply with F]Penal Code Section 31910,
Subdivision (b)(7)(A)
VI CONCLUSION ..ottt

*5 TABLE OF AUTHORITIES
Federal Court Cases

F]Buck v. Harton (M.D. Tenn. 1940) 33 F.Supp. 1014 ........
F]District of Columbia v. Heller (2008) 554 U.S. 570 .........
F]MacDonald v. City of Chicago (2010) 561 U.S. 742 ........

F]Natural Resources Defense Council, Inc. v. U.S.
Environmental Protection Agency (D.C. Cir. 1981) 655 F.2d
3L ettt
Pena v. Lindley (E.D. Cal. 2015) 2015 U.S. Dist. LEXIS
R 1 TSRS

F]Um'on Electric Co. v. Environmental Protection Agency
(1976) 427 U.S. 246 .ot
State Court Cases

F]A gricultural Labor Relations Board v. Superior Court
(1976) 16 Cal.3d 392 ...c.coiieiiccccceceeeeee

F]American Coatings Association v. South Coast Air
Quality Management District (2012) 54 Cal.4th 446 ............

F]Board of Supervisors v. McMahon (1990) 219
Cal.APP.3d 286 oot

F]Booksa v. Patel (1994) 24 Cal.App.4th 1786 ...................

F]Carmel Valley Fire Protection District v. State of
California (2001) 25 Cal.4th 287 ...ccoovveeiieeereecee

F]City & County of San Francisco v. Cooper (1975) 13
Cal.3d 898 .

F]Coleman v. Department of Personnel Administration
(1991) 52 Cal.3d 1102 ..o

F]Conover v. Hall (1974) 11 Cal.3d 842 ....c.ccoeevvevrenrennen

F]Dunn v. County of Santa Barbara (2006) 135

CalLApp.4th 1281 oo
Financial Indemnity Co. v. Superior Court (1955) 45 Cal.2d
30 e

DEFENDANT'S EXHIBIT 25

WESTLAW

ER-1356

37

38
42

45

47

53

62

36,42, 43, 46, 58

19
19
34,35

20

34

61

32,33,34,35

22,53,55, 56,57, 58,59, 60

48
26

45,46, 53

63

61
9,23,51

61



Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-8, Page 58 of 149

nafiBRRSAEGHNE §rdR e FotNban RO RN ot P ashilfs. 01/27/23 Page 3of 25 Page ID

*6 F*:lGigliolti v. New York, Chicago & St. Louis Railroad 36,43, 44,46, 58

Co. (1958) 107 Ohio App. 174 ..............

F‘:lln re Jenkins (2010) 50 Cal.4th 1167 63

36, 44, 46, 59

F‘j]varan Lines, Inc. v. Farovi Shipping Corp. (Fla.App.
1984) 461 S0.2d 123 ..o

F*:lJacobs v. State Board of Optometry (1978) 81
Cal.APP.3d 1022 oot

F:lLaFranchi v. Santa Rosa (1937) 8 Cal.2d 331 ................. 21
Levine v. Superior Court (2005) 35 Cal.4th 935 ................... 14

F:lLockard v. City of Los Angeles (1949) 33 Cal.2d 453 ...... 26,27, 28,46, 51,52

48

F‘jMartineZ v. Coombs (2010) 561 U.S. 742 .....ccoevvencunn 38
F*:lMcMackin v. Ehrheart (2011) 194 Cal.App.4th 128 ........ 47,52
51

F‘:lMoore v. California State Board of Accountancy (1992) 2
Caldth 999 ..o e
FNational Shooting Sports Foundation, Inc. v. State of 10, 14,23, 24,36, 33, 55
California (2016) 6 Cal.App.5th 298 .....ccovviveinncicnee
F‘-lgPeople v. Bunn (2002) 27 Cal.4th 1 ..ccceevveiveiieienee.

F*:lPeople v. One 1940 Ford V-8 Coupe (1950) 36 Cal.2d

26,27
49, 50,51, 52

AT e
Portnoy v. Superior Court (1942) 20 Cal.2d 375 21
Sherwin-Williams Co, v. South Coast Air Quality 35
Management District (2001) 86 Cal.App.4th 1258 ...............
Smith v. Workers' Compensation Appeals Board (2009) 46 14
Cal.dth 272 .o
Superior Court v. County of Mendocino (1996) 46 Cal.4th 29,230, 31
272 ettt
F*:lSutro Heights Land Co. v. Merced Irrigation District 38,59, 60
(1931) 211 Cal. 670 ..oiceiieiiiieciiceeeeesee e
F‘-l Werner v. Southern California Associated Newspapers 3
(1950) 35 Cal.2d 121 .ccooiiiiiiieceeececeeeeee
Cal. Const., art. TI1, § 3 ooveieieieieeeeceeeeee e 26
*7 Cal. Const., art. IV, § 1 26
Civ. Code, § 1859 ..o 54
Civ. Code, § 1861 ....cccoeeneeeee. 54
Civ. Code, § 3423, subd. (d) ... 61
Civ. Code, § 3509 ...cceovveeennnee 37,47, 48
Civ. Code, § 3514 ...... 48
Civ. Code, § 3531 i 10,.23,36,37, 38, 39, 40, 41, 42, 45, 46, 47, 48, 49, 51, 53, 54, 55, 56, 58, 60
Civ. €Code, § 3532 it 48, 50
Code Civ. Proc., § 526, subd. (b)(4) 61
Code Civ. Proc., § 1060 ........cceeveiiiecrieieeiieieereeeee e 21
F*:lEvid. Code, § 801, subd. (D) «ceeveeviriieieieieieierieeesieeiee 17
Evid. Code, § 1200 ....ccoeciiiriiiniiinieicineeneeeeseeeeenee 17,18
Evid. Code, § 1400 ....coocoiiiriiiniiiniecineereceeeeeeenee 18
13

FPen. Code, § 12126 oo
8, 9%61111.’&(2)661:,3§ 1341’9]'150,156&&1‘?’(%)())(7?)?1%%1..’..24 5,26,28 29, 3233, 34,35,36,37,47,,49, 51, 52, 53, 54, 55, 59, 61, 62, 63

F‘-lPen. Code, § 32000 subd. (a) 18

DEFENDANT'S EXHIBIT 25

WESTLAW

ER-1357



Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-8, Page 59 of 149

NAﬁBﬁﬁLSé%%ﬁMgc}ﬁ%]l%@}%%lmm.?%gﬁg%ﬁ!ﬁq.Q1/ 27123 Page 4 of 25 Page ID

Pen. Code, § 32015, subd. (2) ..cccevveveerreereeeieieieierereereeeene 11,18
State Court Rules

Cal. Rules of Court, rule 8.204(c)(1)

Cal. Rules of Court, rule 8.204(c)(3)

65
65

Additional Authorities
Bouvier, Law Diet. Adapted to the Constitution & Laws of 39,40
the United States of America & the Several States of the
American Union (6thed. 1856) ......c.cccoeiviniiniiininiincnn

Eisenberg, Expression Rules in Contract Law and Problems 39
of Offer and Acceptance (1994) 82 Cal. L. Rev. 1127 ...........
Plater, Statutory Violations and Equitable Discretion (1982) 41,42
70 Cal. L. ReV. 524 i
Rush (1980) “Freewill” .......ccccoveiineineeencceeeeeeine 49
Scott, Codified Canons and the Common Law of 40, 41

Interpretation (2010) 98 Geo. L.J. 341 ..o

*8 I. ISSUE PRESENTED.

This Court accepted this case for review of the following issue, as presented by the petition for review filed by respondent, State
of California: May a court hold a trial to determine the practical feasibility of compliance with a technical standard imposed by
the Legislature as a condition on the sale of a new product in California, based on a non-constitutional claim that the statutory
standard is facially invalid if a trier of fact concludes it would be “impossible” to comply with it? Specifically, this Court is being
asked to decide whether appellants may seek to enjoin the enforceability of a statute that impacts only the firearms industry, on
the ground that the statute requires compliance that is physically impossible to achieve.

II. INTRODUCTION.

Appellants, National Shooting Sports Foundation, Inc. (“NSSF”), and Shooting Arms and Ammunition Manufacturers' Institute,

Inc. (“SAAMI”), challenge the enforceability of FjPenal Code section 31910, subdivision (b)(7)(A). That statute requires that
all semi-automatic pistols manufactured, imported or sold in California be

equipped with a microscopic array of characters [a “microstamp’] that identify the make, model, and serial number of the pistol,
etched or otherwise imprinted in two or more places on the interior surface or internal working parts of the pistol, and that are
transferred by imprinting on each cartridge case when the firearm is fired.

*9 The process described by Fjsection 31910, subdivision (b)(7)(A), is known as “dual placement microstamping.”

In a single cause of action for declaratory and injunctive relief, appellants allege that dual placement microstamping technology
is impossible to implement. Specifically, while appellants acknowledge that a microstamp imprinted on the firing pin of a semi-
automatic pistol will occasionally transfer to the primer located at the rear of a cartridge case upon firing, the record contains
uncontroverted expert testimony that it is impossible to imprint a microstamp on any other surface or part of a semi-automatic
pistol that will transfer to the cartridge case when the pistol is fired. (JA 45, 48, 772.) Respondent implicitly admits the truth
of appellants' allegations, by acknowledging that “the relevant technology could fairly be described as emerging.” (Op. Brief

8-9.) Respondent also implicitly admits that only one of the two microstamps required by Fjsection 31910, subdivision (b)
(7)(A), may be placed on a pistol's firing pin, by not seeking review of that issue. (Op. Brief 20.) Nevertheless, the trial court
granted respondent's motion for judgment on the pleadings without leave to amend, despite the fact that appellants' allegations

must be taken as true at this stage of the litigation. (F:lDunn v. County of Santa Barbara (2006) 135 Cal.App.4th 1281, 1298.)
The Court of Appeal reversed, and found as a matter of statutory construction, based on the legislative history, that Fjsection

31910, subdivision (b)(7)(A), does not allow both microstamps to *10 be placed on the same part of the pistol. (FNational
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Shooting Sports Foundation, Inc. v. State of California (2016) 6 Cal.App.5th 298, 307-308, review granted March 22, 2017,
S239397; hereinafter, “NSSF v. California.”).

This case therefore squarely presents an issue of fundamental fairness as to whether the Legislature may require the performance
of a plainly impossible act as a condition to the exercise of an otherwise lawful right. Respondent argues that the separation of

powers doctrine absolutely prevents this Court from reviewing the Legislature's decision to enact F]Penal Code section 31910,
subdivision (b)(7)(A), but the core legislative function of passing laws does not deprive the judiciary of its own constitutional
power to set aside laws that are palpably arbitrary. Respondent also argues that appellants may not assert a cause of action based
on the maxim of jurisprudence contained in Civil Code section 3531 that “[t]he law never requires impossibilities,” but it is
actually the separation of powers doctrine itself that invests section 3531 with the same operative force as any other statute.
Appellants therefore request that this Court affirm the decision of the Court of Appeal, and allow this action to be resolved on
its factual merits, either through summary judgment or trial, as the case may be.

*11 III. STATEMENT OF THE CASE.
A. The Parties.

Respondent is the State of California. (JA 11.) Appellant NSSF is a nonprofit trade association for members of the firearms,
ammunition, hunting and shooting sports industries whose mission is to promote, protect and preserve hunting and the shooting
sports. (JA 10, 778.) Appellant SAAMI is a non-profit trade association of domestic firearms, ammunition and propellant
manufacturers whose mission is to develop and publish industry recommended practices and voluntary standards pertaining to
the safety, interchangeability, reliability and quality of semi-automatic pistols, other firearms and ammunition. (JA 10-11, 775.)

Both NSSF and SAAMI therefore have a natural interest in laws such as F]Penal Code section 31910, subdivision (b)(7)(A),
which affect the design and operation of firearms.

B. The Enactment of F]Penal Code Section 31910, Subdivision (b)(7)(A).

The issue of microstamping semi-automatic pistols first arose in the California Legislature on February 10, 2005, when
Assembly Member Paul Koretz introduced Assembly Bill No. 352. (JA 847-851.) Assembly Bill No. 352 proposed that a
semi-automatic pistol that was not already listed on the Roster of Handguns Certified for Sale (the “Roster”), that Penal Code
section 32015, subdivision (a), requires respondent's Department of Justice *12 to maintain, would be deemed to be “an unsafe
handgun” if “it is not designed with a microscopic array of characters, that identify the make, model, and serial number of the
pistol, etched into the interior surface or internal working parts of the pistol, and which are transferred by imprinting on each
cartridge case when the pistol is fired.” (JA 849.) Assembly Bill No. 352 thus would have required that a semi-automatic pistol
contain only one microstamp (“single placement microstamping”). Assembly Bill No. 352 ultimately died in conference on
November 30, 2006. (JA 854.)

The issue of microstamping semi-automatic pistols arose in the Legislature again on February 23,2007, when Assembly Member
Michael Feuer introduced Assembly Bill No. 1471. (JA 856-858.) As originally introduced, Assembly Bill No. 1471 contained
the same single placement microstamping provision as Assembly Bill No. 352. (JA 858.) However, concerns were raised in
the Legislature over the ability that criminals would have to defeat a pistol's microstamping features by defacing a microstamp
placed on the firing pin. For example, as an April 10, 2007 report of the Senate Republican Office of Policy succinctly stated,
“Criminals could easily defeat the intended identification purpose of this bill by filing off the microstamping on a firing pin.
They could also switch the firing pin from one pistol to another pistol.” (JA 606.)

To address this concern. Assembly Bill No. 1471 was amended, coincidentally also on April 10, 2007, to incorporate the dual

placement *13 microstamping provisions that now appear in F]Penal Code section 31910, subdivision (b)(7)(A). (JA 867.) !
Legislative history subsequent to the amendment plainly reveals the Legislature's intention that the second microstamp required
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under F:lsection 31910, subdivision (b)(7)(A), must be placed elsewhere than on a pistol's firing pin, because a microstamp on
the firing pin can be easily defaced, and because the firing pin itself can simply be replaced with another firing pin bearing a
different microstamp or no microstamp at all. For example, the September 11, 2007 analysis of the Senate Rules Committee
upon the third reading of Assembly Bill 1471 states that “Bill 1471 would require newly designated semi-automatic handguns
sold after January 1, 2010, be equipped with ‘micro-stamping’ technology. This technology consists of engraving microscopic
characters onto the firing pin and other interior surfaces, which would be transferred onto the cartridge casing when the handgun
is fired.” (JA 633-634.)

The microstamping statute enacted by virtue of Assembly Bill No. 1471 was denominated FPenal Code section 12126.
As noted by the Law Revision Commission Comment to F:lsection 31910, Fsection 12126 was later redenominated

as F]Penal Code section 31910 without substantive change. (Senate Bill No. 1080, 2010 Regular Session.)

In addition, the September 19, 2007 analysis of Assembly Bill 1471 that was prepared by the Governor's Office of Planning
and Research stated that “[p]roponents of the bill argue that countermeasures can be taken by the manufacturer to prevent
circumvention of the technology. Specifically, *14 they suggest that parts of the gun that come into contact with the bullet
casing, other than the firing pin, can be similarly microengraved to make filing the engraving away more difficult.” (JA 618.) 2
The legislative history reveals no contrary intention whatsoever by the Legislature to permit both microstamps to be placed
on the pistol's firing pin. The Court of Appeal therefore found that “the only logical interpretation of the statute is that the
Legislature intended the microstamping to be on two different internal parts of the pistol. If one microstamp on the firing pin

can be easily defeated, the same is true for two.” (NSSF v. FCal[fornia, supra, 6 Cal.App.5th at p. 308.) 3

2 Both of those analyses are proper sources of legislative history. (Levine v. Superior Court (2005) 35 Cal.4th 935,
948 [Senate floor analysis]; Smith v. Workers' Compensation Appeals Board (2009) 46 Cal.4th 272, 280 [Legislative
Counsel's analysis].)

3

While initially taking a contrary view, respondent now admits that a microstamp placed on the firing pin of a semi-
automatic pistol can be easily defeated (Op. Brief 11), and that the Legislature adopted dual placement microstamping as
part of Assembly Bill No. 1471 to address that defect in Assembly Bill No. 352, by requiring that a second microstamp be
imprinted on some surface or part of a semi-automatic pistol other than the pistol's firing pin (Op. Brief 12). Accordingly,
respondent no longer contends that the placement of two microstamps on the firing pin would comply with the statute.
(Op. Brief 20.)

As ultimately enacted, F]Penal Code section 31910, subdivision (b)(7)(A), incorporated the dual placement microstamping
provisions of *15 Assembly Bill No. 1471. F]Section 31910, subdivision (b)(7)(A), provides as follows:

As used in this part, “unsafe handgun” means any pistol, revolver, or other firearm capable of being concealed upon the person,
for which any of the following is true:

(b) For a pistol:

(7)(A) Commencing January 1, 2010, for all semi-automatic pistols that are not already listed on the roster pursuant to Section
32015, it is not designed and equipped with a microscopic array of characters that identify the make, model, and serial number
of the pistol, etched or otherwise imprinted in two or more places on the interior surface or internal working parts of the pistol,
and that are transferred by imprinting on each cartridge case when the firearm is fired, provided that the Department of Justice
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certifies that the technology used to create the imprint is available to more than one manufacturer unencumbered by any patent
restrictions.

On May 13,2013, the California Department of Justice certified that the technology used to create the imprint of the microscopic

array of characters required by the provisions of F]Penal Code section 31910, subdivision (b)(7)(A), is available to more
than one manufacturer unencumbered by any patent restrictions, thereby allowing the statute to take effect. (JA 781, 787-788,
839.) The Department of Justice did not, however, certify that dual placement microstamping is possible to implement in semi-

automatic pistols, nor did F:lsection 31910, subdivision (b)(7)(A), require it to do so.
*16 C. The Impossibility of Dual Placement Microstamping.

Microstamped characters that identify the make, model, and serial number of a semi-automatic pistol (a “microstamped alpha
numeric code”) can be etched or imprinted on the tip of the pistol's firing pin, and such a microstamped alpha numeric code
will sometimes transfer onto the primer contained within the cartridge case, which the firing pin strikes during the pistol's firing

process. (JA 45.) 4 However, a microstamped alpha numeric code that is etched or imprinted on the breech face, chamber wall,
extractor, ejector or magazine of a semi-automatic pistol cannot be imprinted or transferred to the cartridge case during the
pistol's firing process. (JA 46-48, 772.) There are no interior surfaces or internal working parts of a semi-automatic pistol on
which a microstamped alpha numeric code could be etched or imprinted other than the firing pin, breech face, chamber wall

extractor, ejector and magazine. (JA 45, 772.) The record below is uncontroverted with respect to this point. > The foregoing
facts appear in *17 the declarations of Frederick Tulleners, who has been a forensic scientist specializing in forensic firearms
identification since 1971, and who has been employed by respondent's Department of Justice as the supervising criminalist in
both its Riverside and Sacramento laboratories. (JA 37.)

4
Even when it does imprint, a microstamped alpha numeric code does not satisfy the requirements of F]Penal Code
section 31910, subdivision (b)(7)(A), because it does not by itself identify the make, model and serial number of the
pistol. A database must still be consulted to convert the markings of the microstamped alpha numeric code into the
information required by the statute.

5

Although this appeal arises from the entry of judgment following the granting of respondent's motion for judgment on
the pleadings without leave to amend, much of the factual record is already developed because of the unusual procedural
posture of the case. Specifically, respondent did not bring its motion for judgment on the pleadings until late in the
course of this litigation, long after appellants' evidentiary motion for a preliminary injunction had already been decided.
(JA 1210-1211.)

Respondent submitted no expert testimony in the trial court to contradict Mr. Tulleners, and instead relies for purposes of this
appeal on statements made in the Legislature by the author of Assembly Bill No. 1471, who in turn relied on a photograph
purporting to show that the breech face of a semi-automatic pistol transferred a microstamp to a cartridge case fired by that
pistol. (Op. Brief, 13-15.) The comments in the Legislature by the author of Assembly Bill No. 1471 are inadmissible hearsay
for purposes of this action, because they concern a statement made other than by a witness while testifying that respondent
now offers as proof of the matter stated (Evid. Code, § 1200), and the record contains no evidence to show that the author
even possesses the technical expertise to comment regarding the effectiveness of breech face microstamping, which deprives

his comments of any evidentiary value (F]Evid. Code, § 801, subd. (b).) Likewise, the photograph on which the author relied
is unauthenticated hearsay for purposes of this appeal. There is no evidence in the record that *18 the photograph is what
respondent claims it to be, as required by Evidence Code section 1400, and the photograph also concerns a statement made other
than by a witness while testifying that respondent now offers as proof of the matter stated, rendering it inadmissible hearsay

under Evidence Code section 1200.° Respondent's reliance on such material underscores the need to conduct a trial in this
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case to establish through admissible evidence the truth of appellants' allegations that dual placement microstamping is in fact
impossible to implement.

Indeed, if respondent attempts to introduce evidence of this breech face photograph at trial, appellants intend to introduce
rebuttal evidence that the photograph does not depict what it purports to depict.

D. The Loss to Appellants Caused by F]Penal Code Section 31910, Subdivision (b)(7)(A).

On January 9, 2014, the date this case was filed in Fresno County Superior Court (JA 9), there were 867 semi-automatic pistols
listed on the Roster. A pistol that is not listed on the Roster is a handgun that has not been determined not to be unsafe. (Pen.
Code, § 32015, subd. (a).) It is a crime in the State of California to manufacture, import or sell any such unsafe handgun.

(F‘]Pen. Code § 32000 subd. (a).)

As of July 31, 2017, there were only 504 semi-automatic pistols listed on the Roster, representing a decrease of approximately
42% over a

*19 period of slightly more than three and one-half years.7 If appellants have correctly alleged that dual placement
microstamping is impossible to implement, the number of semi-automatic pistols listed on the Roster will continue to decrease,
because older pistol models that are no longer manufactured due to obsolescence will continue to be removed from the
Roster, and because newer pistol models will not be added to the Roster since they cannot comply with the dual placement

microstamping requirements of’ F]Penal Code section 31910, subdivision (b)(7)(A). This represents an annual loss to appellants'

manufacturing members of approximately $183 million, unadjusted for inflation since 2014. (JA 69.) 8

The Roster, which appears on the internet at < http://certguns.doj.ca.gov/safeguns _resp.asp>, listed 504 semi-automatic
pistols as of July 31, 2017. As of that same date, the list of de-certified handgun models maintained by the Bureau of
Firearms of respondent's Department of Justice, which appears on the internet at < https.://oag.ca.gov/sites/oag.ca.gov/
files/pdfs/firearms/removed.pdf>, listed 363 semi-automatic pistols that have been de-certified from the Roster since
January 9, 2014, the date on which appellants filed their complaint. Thus, as of January 9, 2014, there were 867 semi-
automatic pistols on the Roster.

As the Roster continues to shrink, Second Amendment issues will obviously arise, because semi-automatic pistols are

protected firearms under the decision of the United States Supreme Court in F]District of Columbia v. Heller (2008)
554 U.S. 570, 628-629, and because the protection for semi-automatic pistols recognized in Heller extends to the States.

(F]MacDonald v. City of Chicago (2010) 561 U.S. 742, 791.) However, appellants do not raise any such Second
Amendment issues in this litigation, because they are trade association plaintiffs which concern themselves with issues
of economic importance to the firearms industry. (JA 10-11, 13, 15.) The Second Amendment issues are being presented
by other, unrelated litigants in Pena v. Lindley (E.D. Cal. 2015) 2015 U.S. Dist. LEXIS 23575, which is currently on
appeal in the United States Court of Appeals for the Ninth Circuit as Case No. 15-15449.

*20 IV. PROCEDURAL POSTURE.
A. Relief Sought in the Trial Court.

On January 9, 2014, appellants filed their complaint against respondent, asserting a single cause of action for declaratory and
injunctive relief. (JA 9-18.) Appellants allege that “[a]n actual controversy has arisen and now exists between [themselves]
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and the manufacturer, distributor and retailer members they represent, on the one hand, and [respondent], on the other hand,

concerning their respective rights and duties pursuant to the provisions of F]California Penal Code section 31910, subdivision
(b)(7)(A).” (JA 13.) Specifically, appellants contend that

the provisions of F]California Penal Code section 31910, subdivision (b)(7)(A), are invalid as a matter of law and cannot be
enforced because it is impossible for a firearm manufacturer to implement microstamping technology in compliance therewith,
since no semi-automatic pistol can be designed or equipped with a microscopic array of characters identifying the make, model
and serial number of the pistol that are etched or otherwise imprinted in two or more places on the interior surface or internal
working parts of the pistol, and that can be legibly, reliably, repeatedly, consistently and effectively transferred from both such
places to a cartridge case when the firearm is fired.

(Ibid) The complaint then alleges that respondent contends to the contrary and that a judicial declaration is accordingly

appropriate, before concluding *21 by requesting that the enforcement of F]Penal Code section 31910, subdivision (b)(7)
(A), be enjoined. (JA 13, 15-16.)°

Code of Civil Procedure section 1060 provides in pertinent part that “[a]ny person... who desires a declaration of his or
her rights or duties with respect to another... may, in cases of actual controversy relating to the legal rights and duties
of the respective parties, bring an original action... in the superior court for a declaration of his or her rights and duties
in the premises....” Numerous cases hold that such declaratory relief actions are an appropriate procedural vehicle for

challenging invalid legislative enactments. (E.g., Portnoy v. Superior Court (1942) 20 Cal.2d 375, 378; F]LaFranchi V.
Santa Rosa (1937) 8 Cal.2d 331, 332, 335-336.) Respondent does not contend that appellants' have failed to allege the
existence of an actual controversy sufficient to satisfy the pleading requirements of section 1060.

B. Judgment from which Appellants Appeal.

On February 18, 2015, nearly a year after respondent's demurrer to appellant's complaint had been overruled, respondent moved
for judgment on the pleadings with respect to that complaint. (JA 113-116, 124-126.) Prior to the hearing of that motion on
April 29, 2015, the trial court issued a tentative ruling to deny the motion, finding in appellants' favor with respect to all of the
issues presented by the motion, including the separation of powers issue that is one of the primary issues on this appeal. (JA
733-736.) In particular, after noting respondent's citation to authority stating, “[T]he separation of powers doctrine [holds] that
in the absence of some overriding constitutional, statutory or charter proscription, the judiciary has no authority to invalidate
duly enacted legislation,” the trial court *22 acknowledged that “impossibility of compliance with a state law is ground for

enjoining enforcement of a statute.” (JA 733.) The trial court did so in reliance on F]Board of Supervisors v. McMahon (1990)
219 Cal.App.3d 286, 299-300, which appellants cited in opposition to respondent's motion. (JA 733.)

However, on July 6, 2015, while cross-motions for summary judgment were pending (JA 738-740, 899-902), the trial court
mistakenly reversed itself and issued an order granting respondent's motion for judgment on the pleadings without leave to
amend (JA 1139-1147). Although the trial court acknowledged that the McMahon court “found that the impossibility doctrine
did not apply in that case,” and thereby presumed the existence of the doctrine, the trial court nevertheless incorrectly assumed
that impossibility is not a ground for enjoining the enforcement of a statute, cryptically noting that the McMahon court “did not
directly address [that] issue.” (JA 1143-1144.) The trial court also incorrectly stated that the McMahon court “did not ‘reach
any separation-of-power issues,”” without addressing whether the provision of the Civil Code on which the McMahon court
relied is itself a statutory proscription on which a court could rely to invalidate another statute on the ground of impossibility of
compliance. (JA 1144.) Then, based on its order granting respondent's motion for judgment on the pleadings without leave to
amend, the trial *23 court entered judgment in favor of respondent and against appellants on July 22, 2015. (JA 1160-1173.)
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C. Reversal by the Court of Appeal.

In its published opinion issued on December 1, 2016, the Court of Appeal reversed the judgment and remanded the case for

further proceedings. Citing F]Dunn v. County of Santa Barbara, supra, 135 Cal.App.4th atp. 1298, the Court of Appeal correctly
recognized that “[b]ecause judgment was granted on the pleadings, we must accept the truth of the complaint's properly pleaded
facts,” and that “[a]ccordingly, we must accept appellants' claim that it is impossible to effectively microstamp the required

characters on any part of a semiautomatic pistol other than the firing pin.” (NSSF v. FCalifomia, supra, 6 Cal.App.Sth at
p- 302.) As previously noted, the Court of Appeal also “reject [ed] respondent's position that stamping the characters in two
places on the firing pin would comply with the statute,” finding that [a]ppellants have the right to present evidence to attempt
to prove their claim.” (Ibid.)

The Court of Appeal carefully considered the separation of powers argument on which respondent relies. 10 The Court of
Appeal noted that *24 “each branch [of California's system of state government] is vested with ‘certain “core”...or “essential”...
functions that may not be usurped by another branch,” and that “‘[t]he separation of powers doctrine protects each branch's

core constitutional functions from lateral attack by another branch.”” (NSSF v. FCalifornia, supra, 6 Cal.App.5th at p. 305.)
Accordingly, the Court of Appeal also noted that “the courts must defer to the Legislature's factual determination unless it is
palpably arbitrary and must uphold the challenged legislation so long as the Legislature could rationally have determined a

set of facts that support it.” (NSSF v. FCalifomia, supra, 6 Cal.App.5Sth at p. 306.) However, noting once again that it “must
accept as true appellants' factual allegation that it is impossible to effectively microstamp a semiautomatic pistol in two or more

places on the interior of the pistol as required by F]Penal Code section 31910, subdivision (b)(7)(A),” the Court of Appeal
found that “[i]t would be illogical to uphold a requirement that is currently impossible to accomplish.” (Ibid.) Accordingly, the
Court of Appeal held that

10 In this Court, respondent also attacks the statutory value of Civil Code section 3531, the maxim of jurisprudence stating

that “[t]he law never requires impossibilities,” but respondent did not rely on that argument in the Court of Appeal.

appellants have the right to present evidence and if they are able to prove it is impossible to comply with the dual microstamping
requirement, the separation of powers doctrine would not prevent the judiciary from invalidating that legislation. Although
courts must generally defer to the Legislature's factual determination, that is not the case if such *25 determination is arbitrary
or irrational. Therefore, the trial court erred in granting judgment on the pleadings in favor of respondent based on the separation
of powers doctrine.

(Ibid.) The Court of Appeal then rejected respondent's petition for rehearing on December 15, 2016.
D. Review by the Supreme Court.

This case arrives in this Court upon the granting of respondent's petition for review on March 22, 2017 by a vote of 6-0, with
the Chief Justice and Justices Werdegar, Corrigan, Liu, Cuellar and Kruger participating.

V. ARGUMENT.

A. The Court of Appeal Correctly Determined that Appellants' Action to Enjoin the Enforcement of
F]Penal Code Section 31910, Subdivision (b)(7)(A), Does Not Violate the Separation of Powers Doctrine.
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Respondent asserts that appellants' action to enjoin the enforcement of F]Penal Code section 31910, subdivision (b)(7)(a),
on the ground that it requires impossible compliance, violates the separation of powers doctrine on three separate grounds.
Respondent asserts first that appellants' action interferes with the core powers of the Legislature; second that appellants'
action improperly questions the wisdom of legislative enactments; and third that appellants' action prevents the enactment
of technology-forcing legislation. None of respondent's arguments with respect to the separation *26 of powers doctrine
withstands scrutiny, and in fact, the separation of powers doctrine is what mandates that the opinion of the Court of Appeal
be affirmed.

1. Appellants' Action Does Not Interfere with the Core Powers of the Legislature
Because the Legislature May Not Enact Legislation that Is Palpably Arbitrary, Such

as Appellants Allege F]Penal Code Section 31910, Subdivision (b)(7)(A), To Be.

The separation of powers doctrine arises from the California Constitution. As stated therein, “[t]he powers of state government
are legislative, executive, and judicial. Persons charged with the exercise of one power may not exercise either of the others
except as permitted by this Constitution.” (Cal. Const., art. III, § 3.) Each branch of government is thereby vested with certain

core functions that may not be usurped by either other branch. (F]@People v. Bunn (2002) 27 Cal.4th 1, 14.) In the case of
the Legislature, that core power is the power to legislate. (Cal. Const., art. IV, § 1.) The power to legislate is of course the power

to pass laws. (F]Carmel Valley Fire Protection District v. State of California (2001) 25 Cal.4th 287, 297.)

Citing F]Lockard v. City of Los Angeles (1949) 33 Cal.2d 453, 461, respondent suggests that “courts have a ‘duty to uphold
the legislative power,” unless one of the Legislature's acts transgresses constitutional *27 bounds.” (Op. Brief 28.) But the
constitutional system from which the separation of powers doctrine arises assumes some degree of mutual oversight and

influence among the three branches of government. (F]@People v. Bunn, supra, 27 Cal.4th at p. 14.) Thus, in F]Lockard,
where the trial court had declared invalid certain provisions of a zoning ordinance presenting no constitutional issue (33 Cal.2d
at p. 455), the court described the duty of the judiciary to uphold legislative power in terms significantly less deferential than
respondent acknowledges, and specifically retained for the judiciary a power to exercise oversight with regard to the legislative
process extending beyond constitutional challenges:

The courts will, of course, inquire as to whether the scheme of classification and districting is arbitrary or unreasonable, but
the decision of the zoning authorities as to matters of opinion and policy will not be set aside or disregarded by the courts
unless the regulations have no reasonable relation to the public welfare or unless the physical facts show that there has been
an unreasonable, oppressive, or unwarranted interference with property rights in the exercise of the police power.... In passing
upon the validity of legislation it has been said that “the rule is well settled that the legislative determination that the facts exist
which make the law necessary, must not be set aside or disregarded by the courts, unless the legislative decision is clearly and
palpably wrong and the error appears beyond reasonable doubt from facts or evidence which cannot be controverted, and of
which the courts may properly take notice.”

(F‘]Id. at p. 461; emphasis added.)

Lockard therefore recognizes that the core legislative function of passing laws does not deprive the judiciary of its own
constitutional power *28 to set aside laws that are palpably arbitrary, regardless of whether those laws are also unconstitutional.
The record in Lockard contained undisputed facts supporting the validity of the zoning ordinance at issue, as a result of which

the court reversed the judgment of the trial court. (F‘:|33 Cal.2d at pp. 463, 468.) The court would not have reached that result
based on the factual record if, as respondent contends, the court simply had a mandatory “duty” to uphold the ordinance at issue
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because it transgressed no constitutional prohibition. (Op. Brief 28.) Rather, the Lockard court examined the facts and upheld
the ordinance because the court found nothing palpably arbitrary about the ordinance.

By conducting its examination of the record to determine that the ordinance at issue was not palpably arbitrary, the Lockard court

performed the same judicial function that appellants ask the judiciary to perform in this case. Appellants allege that F]Penal
Code section 31910, subdivision (b)(7)(A), requires impossible compliance (JA 13), and a statute that requires impossible
compliance is palpably arbitrary. Appellants are entitled to the opportunity to prove at trial that their allegation of impossible
compliance is meritorious.

*29 2. By Seeking to Enjoin F]Penal Code Section 31910, Subdivision (b)(7)
(A), on the Ground that it Requires Impossible Compliance, Appellants Are Not
Challenging the Wisdom of the Legislature's Underlying Goal of Crime Reduction.

Appellants seek to enjoin F]Penal Code section 31910, subdivision (b)(7)(a), on the ground that it requires impossible
compliance. Appellants thereby challenge the statute on the ground that it is palpably arbitrary, which presents an appropriate
issue for judicial review, as just noted. Appellants do not challenge, and in fact wholeheartedly support, the wisdom of the

Legislature's goal of crime reduction, which of course has motivated the enactment of F]Penal Code section 31910, subdivision
(b)(7)(A). (JA 605, 609, 613.) It is not the wisdom of the legislative goal, but rather the impossible method the Legislature has
chosen to achieve that goal, that lies at the heart of this case.

A case cited by respondent, F]Superior Court v. County of Mendocino (1996) 13 Cal.4th 45, shows that one branch of state
government may indeed exercise a degree of oversight over another branch of government, without violating the separation of
powers doctrine or impermissibly questioning the wisdom of legislative decisions. In that case, the Superior Court of Mendocino
County challenged the power of the County of Mendocino to decree that the Superior Court observe certain unpaid furlough
days as a cost saving measure. (Id. at p. 1049.) Although cost saving is plainly a legitimate legislative goal, the Supreme Court
found that *30 while a court has inherent power to control the hours and days of its operations, “the Legislature generally
may adopt reasonable regulations affecting a court's inherent powers or functions, so long as the legislation does not ‘defeat’
or ‘materially impair’ a court's exercise of its constitutional power or the fulfillment of its constitutional function.” (Id. at p.
1055.) Similarly, if a court enjoined the enforcement of a single piece of legislation that was palpably arbitrary, that judicial
act would not defeat or materially impair the Legislature's exercise of its constitutional power to pass other laws regarding the
same subject matter.

The Mendocino court also noted that

unlike those instances in which it has been held that the separation of powers doctrine bars the Legislature
from exercising an exclusive judicial function (such as readjudicating or setting aside a final judicial
judgment), the Legislature's power to designate legal holidays or other nonjudicial days on which courts
generally will be closed does not inevitably threaten the integrity or independence of the judicial process.
The circumstance that a court will be closed on a particular day is unlikely to affect the resolution of a
particular controversy or prevent a court from proceeding in accordance with its own view of the governing
legal principles.

(Id. at pp. 1059-1060.) Likewise, a finding in the instant case that dual placement microstamping is impossible to implement
would not intrude upon the Legislature's authority to adopt other crime reduction measures that would be possible to implement.
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*31 Finally, the Superior Court in Mendocino argued that the legislation permitting the imposition of unpaid furlough days
was “invalid under the separation of powers doctrine because it limits the public's ‘access to justice,” a subject that the Superior
Court suggests lies exclusively within the province of the judicial branch.” (Id. at p. 1060.) The Supreme Court rejected that
argument, stating that

[t]he objective of preserving and promoting the public's access to justice and the judicial system, however,
is by no means solely the concern or province of the judicial branch. The legislative and executive branches
are necessarily and centrally involved in the formulation of a great variety of measures that vitally affect
the public's “access to justice” through the judicial system, from determining the number and location of
new judgeships and courthouses to establishing which court-related expenses should be financed at the state
level and which at the local level.

(Ibid.) Likewise, the judiciary plainly involves itself in crime reduction efforts, from the trial of criminal suspects to the
sentencing of those who are convicted, so the Legislature can hardly usurp unto itself the sole responsibility for fighting crime
in California.

Citing F]Werner v. Southern California Associated Newspapers (1950) 35 Cal.2d 121, 130, respondent also asserts that courts
may not invalidate legislation that they deem unwise, because “they may summarily put an end to certain laws that may be
foolish but also to certain laws that may be wise.” Werner involved a suit for defamation arising from a false charge that the
plaintiff had been convicted of a crime, which was dismissed *32 because the plaintiff did not allege that he had suffered

any special damage as required by the statute at issue. (F]Id‘ at pp. 123-124.) While the wisdom of a statute requiring special
damage as an element of the tort of defamation may legitimately be the subject of conflicting opinion, there can be no legitimate
disagreement that a statute requiring impossible compliance is not wise, because it cannot possibly achieve its legislative goal,

which in the case of F]Penal Code section 31910, subdivision (b)(7)(A), is the important goal of crime reduction. Appellants

have alleged that compliance with F:lsection 31910, subdivision (b)(7)(A), is literally impossible, and the purpose of trial in
this action is to determine the truth of that allegation. Regardless of the outcome at trial, no wise law will be enjoined as a
result of appellants' action.

3. No Authority Permits the Enactment of Legislation that Requires the
Development of Technology that Is Completely Impossible to Implement.

Respondent tries to save F]Penal Code section 31910, subdivision (b)(7)(A), from the injunctive relief appellants seek by

relying on F]American Coatings Association v. South Coast Air Quality Management District (2012) 54 Cal.4th 446. According
to respondent, which argues by analogy to the pollution control industry, “lawmakers and regulators regularly adopt technology-
forcing standards - laws and regulations that are ‘are expressly designed to force regulated sources to develop pollution control
devices *33 that might at the time appear to be economically or technologically infeasible.”” (Op. Brief 31; emphasis added.)

According to American Coatings, statutes may impose technology-forcing standards only where those standards “are reasonably

anticipated to exist by the compliance deadline.” (F:|54 Cal.4th at p. 452.) The statutory standards that were enforced in
American Coatings were based on several studies conducted by outside consultants concluding that the standards could be
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reasonably anticipated to become feasible by the compliance deadline. (F]Id. at p. 457-458.) Finally, the legislation under
consideration expressly required that the required technology be achievable. (F:lld. atp. 451.)

American Coatings thus differs markedly from the present litigation. First, appellants allege that the dual placement

microstamping requirements of F]Penal Code section 31910, subdivision (b)(7)(A), are impossible, and thus certainly not
achievable at any time. (JA 13.) A proposed technology that violates the laws of physics now will always violate the laws of

physics. Second, F:lsection 31910, subdivision (b)(7)(A), contains no compliance deadline, and instead demands immediate
compliance, now that it has been certified by the Department of Justice. Third, appellants do not allege, and respondent does
not argue, that any study has ever been conducted showing any reasonable anticipation that dual placement microstamping
will ever be possible to implement. In fact, *34 uncontroverted, expert evidence submitted by appellants in support of their
motion for a preliminary injunction and their motion for summary judgment (which had not been decided before the trial court
granted respondent's motion for judgment on the pleadings) shows that it is impossible to microstamp any surface or part of
a semi-automatic pistol other than its firing pin. (JA 45-48, 772.) Finally, the value of the annual market for semi-automatic
pistols in California is approximately $183 million. (JA 69.) Firearms manufacturers would have a strong financial incentive to

comply with F:lsection 31910, subdivision (b)(7)(A), if dual placement microstamping were in fact possible, in order to share

in such a lucrative market, !

1 Respondent argues that firearms manufacturers have made no effort to comply with the statute's dual placement

microstamping requirements, simply because no manufacturers have submitted any new pistol models for inclusion on

the Roster. (JA 18.) That argument begs the question of how firearms manufacturers could seek to comply with F]Penal
Code section 31910, subdivision (b)(7)(A), if they had no available means to manufacture a compliant firearm.

The technology-forcing statutory standards that American Coatings court found acceptable were therefore specific to the

pollution control industry. 12 That is hardly surprising, because filtering has been practiced *35 for centuries, and pollution
control is simply high-technology filtering. Accordingly, absent any showing that the factors on which the American Coatings
court based its decision apply also to the firearms industry, American Coatings actually supports appellants' position. The factual
record developed in this litigation after summary judgment or trial will show the actual state of microstamping technology in
the firearms industry, and thus whether there is any reasonable expectation that dual placement microstamping technology can
ever be developed for semi-automatic pistols.

12 Other technology-forcing cases of which appellants are aware likewise concern only the pollution control industry, and

likewise concern regulations that do not require immediate compliance. (See, F]Union Electric Co. v. Environmental
Protection Agency (1976) 427 U.S. 246, 249-250 [challenge to state implementation plan under Clean Air Act];

F]Natural Resources Defense Council, Inc. v. U.S. Environmental Protection Agency (D.C. Cir. 1981) 655 F.2d 318,
322 [challenges to Environmental Protection Agency standards governing emissions of particulate matter and oxides
of nitrogen from diesel vehicles]; Sherwin-Williams Co. v. South Coast Air Quality Management District (2001) 86
Cal.App.4th 1258, 1265 [challenge to rules promulgated by the South Coast Air Quality Management District regarding
reduction in use of flat paint containing air pollutants].)

By making its argument in reliance on technology-forcing standards under the circumstances of this litigation, respondent tacitly
admits that it is not aware of any expert evidence tending to show that dual placement microstamping technology can ever be
developed for semi-automatic pistols. In that regard, it is important to note that appellants merely ask that the enforcement of

F]Penal Code section 31910, subdivision (b)(7)(A), be enjoined. (JA 16.) If dual placement microstamping technology ever
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*36 becomes possible to implement, respondent could return to court and seek to have the injunction against the enforcement

of ' Jsection 31910, subdivision (b)(7)(A), lifted. 13

13
In a footnote, respondent suggests that it would be possible to comply with F]Penal Code section 31910, subdivision

(b)(7)(A), simply by not selling any semi-automatic pistols in California that do not comply with the dual placement
microstamping requirements of the statute. (Op. Brief 32.) Respondent's suggestion is illusory, because it evades the
issue of impossible compliance, and because any statute imposing impossible requirements on a voluntary, lawful
activity could be “complied” with under respondent's reasoning simply by not performing the activity toward which
the impossible requirements are directed. Three cases cited in the text below that enjoined the enforcement of statutes

requiring impossible compliance, F]Buck v. Harton (M.D. Tenn. 1940) 33 F.Supp. 1014, F]Gigliotti v. New York,

Chicago & St. Louis Railroad Co. (1958) 107 Ohio App. 174, and F:llvaran Lines, Inc. v. Farovi Shipping Corp.
(Fla.App.1984) 461 So.2d 123, implicitly reject respondent's suggestion, because it did not matter to the courts in those
cases that the statutes at issue could have been complied with by not performing the otherwise lawful activities the
statutes purported to forbid. The Court of Appeal of course dismissed respondent's suggestion for the obvious reason

that it does not provide appellants with the relief they seek. (NSSF, Fsupra, 6 Cal.App.5th at p. 308.)

B. THE MAXIM OF JURISPRUDENCE ON WHICH APPELLANTS RELY, CIVIL CODE
SECTION 3531, PROVIDING THAT THE LAW NEVER REQUIRES IMPOSSIBILITIES,

ALLOWS APPELLANTS TO SEEK AN INJUNCTION AGAINST F]PENAL CODE SECTION
31910, SUBDIVISION (b)(7)(A), ON THE GROUND OF IMPOSSIBLE COMPLIANCE.

The maxim of jurisprudence contained in Civil Code section 3531 succinctly provides that “[t]he law never requires

impossibilities.” Appellants' cause of action, seeking “a judicial declaration that the *37 provisions of’ F]California Penal Code
section 31910, subdivision (b)(7)(A), are invalid and cannot be enforced because it is impossible for a firearm manufacturer to
implement microstamping technology in compliance therewith,” plainly relies on that maxim. (JA 15.)

Respondent did not challenge appellants' reliance on section 3531 in the motion for judgment on the pleadings from which
this appeal arises (JA 127-148), so the Court of Appeal did not consider the effect of the maxim in its opinion. Respondent
has now pivoted to challenge section 3531, and in fact asserts that challenge as the primary argument in its brief. (Op. Brief
20-26.) Respondents' challenge to section 3531 fails, however, because the separation of powers doctrine requires the judiciary
to accord maxims the same operative force as any other statute. It also fails because section 3531 is not barred by Civil Code
section 3509 as respondent asserts, and because the right to challenge the enforcement of a statute is already recognized both
in California and in its sister states.

1. The Separation of Powers Doctrine Requires the Judiciary to Accord Civil Code
Section 3531 the Same Operative Force as Any Other Legislative Enactment.

Civil Code section 3531 is obviously a statute. As such, in construing the meaning of the statute, the Supreme Court's

“fundamental task is to ascertain the intent of the lawmakers so as to effectuate the purpose of the statute.” In *38 this search for
what the Legislature meant, “[t]he statutory language itself is the most reliable indicator, so [the Supreme Court] start[s] with the
statute's words, assigning them their usual and ordinary meanings, and construing them in context. If the words themselves are
not ambiguous, [the Supreme Court] presume[s] the Legislature meant what it said, and the statute's plain meaning governs...”
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(F‘]Martinez v. Coombs (2010) 49 Cal.4th 35, 51.) Thus, the construction of section 3531 is not at issue in this appeal. It plainly
expresses exactly what the Legislature meant when it adopted the statute in 1872: “The law never requires impossibilities.”
Never means never, and respondent does not contend otherwise.

(a) Maxims of Jurisprudence Have Historically Carried the Force of Law.

Citing several cases and a 1994 law review article, respondent seeks to devalue section 3531 's operative force as a statute.
Respondent asserts that because section 3531 is a maxim of jurisprudence, it is a mere, nonbinding “rule of thumb,” simply an
“aid to the just application of statutory law.” (Op. Brief 21.) But significantly, respondent cites to no case holding that codified
maxims are not entitled to the same dignity as any other statutory law. Citing only the law review article, respondent *39

asserts that maxims do nothing more than “sum up legal experience... without compelling decisions.” (Ibid.) 14

14 Eisenberg, Expression Rules in Contract Law and Problems of Offer and Acceptance (1994) 82 Cal. L. Rev. 1127, 1140.)

This dismissive interpretation of maxims in general, and of section 3531 in particular, has simply been pulled out of thin air.
There is no legal justification in any cases or commentaries for the dubious proposition that codified maxims are not entitled
to the same operative force as any other statute. Codified maxims are, after all, statutes that the Legislature duly enacted nearly
150 years ago. Respondent has not cited to any legislative history or any other statute that suggests that codified maxims in
general or Civil Code section 3531 in particular are mere “rules of thumb” that are not entitled to the full operative force that
the law bestows on any statute.

John Bouvier was a Philadelphia lawyer best known for his legal writings. 151 1856, sixteen years before the adoption of the
Field Code in California, the sixth edition of his “Law Dictionary Adapted to the Constitution and Laws of the United States
of America and the Several States of the American Union” (the “Bouvier Law Dictionary”) was published. The Bouvier Law
Dictionary defines a maxim as follows:

15 See, < https://en.wikipedia.org/wiki/John Bouvier> [as of Aug. 2, 2017].

*40 1. An established principle or proposition. A principle of law universally admitted, as being just and consonant With
reason.

2. Maxims in law are somewhat like axioms in geometry. They are principles and authorities, and part of the general
customs or common law of the land; and are of the same strength as acts of parliament....

(<http://www.lawfulpath.com/ref/bouvier/maxims.shtml> [as of June 27, 2017]; emphasis added.) Included among “some of
the more important maxims” summarized in the Bouvier Law Dictionary is the following: “A 1'impossible nul n‘est tenu. No
one is bound to do what is impossible.” (Ibid.) That is the maxim that the California Legislature ultimately codified as Civil
Code section 3531, and the fact that it was originally written in Law French should not escape notice. The maxim is such an
indelible part of the common law that it dates to the Middle Ages.

A far more incisive and recent commentary on the purpose of maxims appeared in 2010. Equitable maxims such as that codified
by Civil Code section 3531 (which are sometimes referred to as “codified canons” or “common law canons™) “focus on the
imperfections in the legislative process and address unforeseen consequences common to the enactment of a wide variety of
statutes.” (Scott, Codified Canons and the Common Law of Interpretation (2010) 98 Geo. L.J. 341, 391.) The enactment of
such maxims shows that

many legislatures want judges to limit statutes where their application would be unworkable. Although commentators *41
may criticize [such] canon[s] because [they] result[] in some measure of judicially exercised policymaking authority, no one can
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call a judge who uses this canon a usurper of legislative authority (at least in jurisdictions with such a rule). Ten legislatures are
comfortable with judges making policy choices in this regard. The common codification declares that “[i]n enacting a statute,
it is presumed that:... A result feasible of execution is intended.” Thus, interpreters faced with ambiguous statutes are on notice
to steer away from impossibly onerous or burdensome interpretations unless that presumption can be overcome. Another state
codifies this canon implicitly, allowing interpreters faced with “unworkable results” to consult “extratextual evidence of the
meaning of the statute” to illuminate the statute. Montana's legislature advises that “[t]he law never requires impossibilities.”
No legislature rejects this canon--even a legislature that stresses plain meaning builds in unworkable results as an exception
to the plain meaning rule.

(Id. at p. 395; emphasis added.) Montana's impossibility maxim is of course identical to California Civil Code section 3531,
both in language and effect.

A somewhat earlier commentary in the California Law Review concurs. The author addressed the issue of impossible statutory
compliance as follows:

In other cases, the courts properly may take account of the infeasibility of immediate compliance. Assume
that the case arises in which immediate compliance is physically impossible, where, for example, a court has
determined under a water pollution statute that all dam operators must immediately obtain permits if they
are to continue discharging water downstream. There is a simple answer to the apparent dilemma between
the statutory requirement and the realities of the situation. The answer lies in the principle that courts cannot
require the doing of an impossibility: Equity will not decree a vain thing.

*42 (Plater, Statutory Violations and Equitable Discretion (1982) 70 Cal. L. Rev. 524, 580; emphasis added.) This commentary

properly recognized that impossible compliance is an existing defense in equity to statutory enforcement. 1 The Court of
Appeal, in recognition of that existing defense, asked at oral argument below whether an impossibility challenge could be raised
to a law requiring that all automobiles operate as hovercrafts, implying that such a challenge indeed could be raised, (Resp's
RIN, Ex. A [11/16/2016 Ct. of App. RT, 35-36].)

16 This commentary also assumed that a court had been asked to compel impossible compliance. The instant case presents

the obverse situation, because appellants ask the judiciary to enjoin a statute requiring impossible compliance. There is
no meaningful difference between the two situations, because in both the dispositive issue is that a legislative body may
not enact a law imposing requirements with which persons subject to the law cannot possibly comply.

(b) California's Sister Jurisdictions Recognize that the Enforcement of a Statute
Requiring Impossible Compliance May Be Enjoined Based on the Impossibility Maxim.

Since California's maxims of jurisprudence are codifications of common law principles, authority from other common law
jurisdictions respecting the effect of maxims is highly persuasive regarding the operative effect of Civil Code section 3531 and
the maxim it codifies. Thus, in Buck v. Harton, supra, a statute required that the price for performance of musical compositions

be fixed upon a per piece basis. (F:l *43 33 F.Supp. at p. 1018.) However, because the public performance rights for musical
compositions fluctuated, it was impossible to ascertain what the performance price should be at any given time, and it was

therefore also impossible to comply with the statute. (F‘]Id. at pp. 1018-1019.) Because of that impossibility, “[clomplainants
[were] entitled to a decree granting a permanent injunction restraining defendants... from bringing or permitting to be
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brought... any proceeding at law or in equity for the purpose of enforcing said Statute against complainants....” (F‘]Id. at
p- 1021; emphasis added.)

In another impossibility case, Gigliotti v. New York, Chicago & St. Louis Railroad Co., supra, a statute required train engineers
to sound their train's whistle “at least 80 and not further than 100 rods” from highway crossings. (F‘:l 107 Ohio App. atp. 181.)

At a railroad spur crossing, the plaintiff's car collided with a train which had not sounded its whistle. (F:lld. at pp. 177-178.)
However, there was no evidence that the spur track was at least 80 rods long, so “a literal compliance with the statute was

impossible.” (F:lld. at p. 181.) Based on that finding of impossibility, the court held as follows:

It is well settled that the law is not so unreasonable as to require the performance of impossibilities...
and, when Legislatures use language so broad as to lead to such results, courts may properly say that the
Legislature did not intend to include those cases in which a literal obedience has become impossible. If a
statute apparently requires the performance of something which cannot be performed, a court may hold
*44 it inoperative. [] Under these circumstances, the statute requiring the blowing of a whistle “at a
distance of at least 80 and not further than 100 rods” from the crossing was inoperative...”

(Ibid.; emphasis added.)

Finally, in Ivaran Lines, Inc. v. Farovi Shipping Corp., supra, the defendants shipped an automobile abroad without obtaining a

certificate of right of possession, as required by a Florida penal statute. (F:|461 So.2d at p. 124.) However, no such certificates
of right of possession became available until after the date on which the automobile was shipped abroad. (Ibid.) The court
excused the violation of the statute, explaining that “[g]enerally, the violation of a duty prescribed by statute is negligence
per se but exceptions to this rule have been recognized where compliance with the provisions of the statute is impossible or

where noncompliance is excusable.” (F]Id. at p. 125.) The court added that “[t]he law does not require the performance of
impossibilities as a condition to assertion of acknowledged rights, and if a statute requires performance of something which
cannot be performed, the court may hold it inoperative.” (Ibid.) Thus, the court held “in accordance with the prevailing law that
violation of a statute or regulation, whether deemed prima facie evidence of negligence or negligence per se, is excused where

it appears without dispute that compliance with the statute is impossible even in the exercise of reasonable diligence.” (F‘]Id.
at p. 126; emphasis added.)

*45 The foregoing cases from California's sister jurisdictions all hold, with support from the maxim that the law never requires
impossibilities, that statutes may be enjoined on the ground that they require impossible compliance. The instant case, addressing
the same issue, is one of first impression in California. If California deviates from the uniform holdings of its sister states,
California would become the first common law jurisdiction to deny maxims the operative legal effect that they historically have
always had. California's maxims of jurisprudence were not codified merely to add advisory commentary or simple clutter to
the Civil Code. California's maxims of jurisprudence were purposefully codified in 1872 as law, and they have remained so
ever since.

(c) In the Absence of Any Overriding Constitutional, Statutory or Charter Proscription to Civil Code Section
3531, the Judiciary Must Acknowledge the Operative Force of the Maxim of Jurisprudence Codified Therein.

Ironically, in the final analysis, it is the separation of powers doctrine itself, on which respondent unsuccessfully relies in its
effort to deny appellants their right to trial in this action, that compels the judiciary to acknowledge the operative force of Civil
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Code section 3531. This Court's definitive statement of the separation of powers doctrine appears in F]City & County of San

Francisco v. Cooper (1975) 13 Cal.3d 898. That is a *46 case on which respondent relied in the trial court in support of its

motion for judgment on the pleadings (JA 139-140), but which respondent no longer embraces. 17

17 Cooper was decided much more recently than Lockard v. City of Los Angeles, supra, on which respondent now prefers

to rely. Whether respondent relies on either Lockard or Cooper today does not matter, because both cases recognize that
challenges to statutes are not limited only to constitutional challenges. As stated in Lockard, statutes must not be set
aside “unless the legislative decision is clearly and palpably wrong and the error appears beyond reasonable doubt from

facts or evidence which cannot be controverted, and of which the courts may properly take notice.” (F‘:|33 Cal.2d at p.
461.) The notion that courts retain the power to invalidate only those statutes that are unconstitutional is demonstrably
incorrect.

The separation of powers doctrine “recognizes that in the absence of some overriding constitutional, statutory or charter

proscription, the judiciary has no authority to invalidate duly enacted legislation.” (F‘]Cooper, supra, 13 Cal.3d at p. 915.)
Neither respondent, any California court, nor any commentator has ever identified any constitutional provision, statute or charter
provision that overrides Civil Code section 3531. Furthermore, respondent cites no cases that hold that statutes may not be
enjoined on the ground of impossible compliance, in contradistinction to Buck, Gigliotti or Ivaran Lines.

In the absence of any such constitutional, statutory or charter proscriptions, and in the absence of any cases that reach holdings
contrary to Buck, Gigliotti or Ivaran Lines, the separation of powers doctrine *47 requires the judiciary to accord section 3531
its due weight as a statute embodying the force of law. If section 3531 is to be in any way emasculated, the Legislature, not the
judiciary, must be the branch of state government to undertake that task. Since the Legislature has not done so, section 3531,
as a codified maxim, retains just as much operative force as any other statute, as maxims were originally intended to have.
(Bouvier Law Dictionary, supra.)

2. Civil Code Section 3509 Does Not Bar Appellants from Relying on Civil Code Section 3531 in Support of
Their Claim that the Enforcement of F]Penal Code Section 31910, Subdivision (b)(7)(A), Should Be Enjoined.

Civil Code section 3509 provides that “[t]he maxims of jurisprudence hereinafter set forth are intended not to qualify any of
the foregoing provisions of this code, but to aid in their just application.” The language of section 3509 simply does not purport
to prevent any maxim of jurisprudence from being applied in cases arising under statutes not contained in the Civil Code. This
accords with the historical fact that the maxims of jurisprudence themselves have existed as part of the common law since the
Middle Ages and are still part of the common law today.

The maxims of jurisprudence as “[p]rinciples of equity have long been enshrined as a vital part of California's
jurisprudence.” (F]McMackin v. Ehrheart (2011) 194 Cal.App.4th 128, 131, 135, 142; emphasis added.) *48 Thus, in

F]Booksa v. Patel (1994) 24 Cal.App.4th 1786, the court relied on another codified maxim, Civil Code section 3514, providing
that “[o]ne must so use his own rights as to not infringe upon the rights of another,” to find that while an owner has the right
to possess his land and everything beneath it, he had no right to sever the roots of a neighbor's tree that extended beneath his

land. (F]Id. at pp. 1790, 1792.) And in F]Jacobs v. State Board of Optometry (1978) 81 Cal.App.3d 1022, the court held
that administrative review of a certain matter was unnecessary where the agency had already made clear what its ruling on
that matter would be, relying on yet another codified maxim, Civil Code 3532, which provides that “[t]he law does not require

the performance of a useless or idle act.” (F:lld. at pp. 1029-1030.) The foregoing cases involved the application of codified,
equitable maxims to statutes contained in codes other than the Civil Code, but Civil Code section 3509 did not restrict those
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courts from relying on the maxims at issue for that purpose. Likewise, it does not restrict the judiciary from applying Civil Code
section 3531 to the determination of appellants' impossible compliance claim.

Respondent does still assert that Civil Code section 3531, as well as the other maxims, binds the legislative prerogative of future
Legislatures. (Op. Brief 21-22.) That argument ignores the power of Legislatures to repeal previously enacted legislation. As a
necessary part of their elective duties, Legislatures regularly repeal outdated statutes when those statutes *49 no longer serve
society's purposes. A law that remains in effect does so because the current Legislature allows it to remain in effect. In the
words of a popular song, “If you choose not to decide you still have made a choice.” (Rush (1980) “Freewill” [lyrics by Neil
Peart].) Civil Code section 3531 remains in effect by legislative design, and therefore is a proper statutory proscription to the

enforcement of F]Penal Code section 31910, subdivision (b)(7)(A).

Respondent cites F]People v. One 1940 Ford V-8 Coupe (1950) 36 Cal.2d 471 to support its argument that a statute may
not be nullified or defeated by a maxim. (Op. Brief 22-23.) In that case, an automobile registered to a private owner, which a
bank claimed to own pursuant to a conditional sales contract, was seized because the registered owner had used the automobile

unlawfully to transport narcotics. (F‘:|36 Cal.2d at p. 472.) A section of the Health and Safety Code provided that the claimant
of an interest in a vehicle seized for that reason could prove that its interest was bona fide if the interest was created after a
reasonable investigation of the moral character of the purchaser and without knowledge that the vehicle was used for an unlawful
purpose. (Ibid.) Although the bank did not know that the seized automobile was to be used for the unlawful transportation of

narcotics, the bank never conducted the investigation contemplated by the Health and Safety Code. (F‘]Id. atp. 473.)

*50 Judgment was rendered after trial for the bank in One 1940 Ford because evidence was introduced at trial that an
investigation, if it had been conducted, would have shown that the registered owner of the seized automobile was a person of
good repute. (Ibid.) In that regard, the bank was allowed to rely at trial on Civil Code section 3532, the maxim of jurisprudence

providing that the law does not require an idle act. (F:|36 Cal.2d at p. 473.) Nevertheless, the Supreme Court reversed the
judgment in favor of the bank, finding that performing the investigation was not an idle act, and that the maxim thus did not

apply. (F]Id. at p. 477.) The court explained as follows:

Inquiry prior to entering into the contract is thus related to the legislative purpose and if reasonably pursued
would produce the facts as to the moral responsibility, character and reputation of the purchaser. Such
investigation may not be said to be an idle act even though the proof at the trial may be entirely in his favor.

(Ibid.)
One 1940 Ford thus supports appellants' position rather than respondent's position. The One 1940 Ford court did not find that
Civil Code section 3532 had no operative force, as respondent would like to argue. Instead, the One 1940 Ford court found that

section 3532 did not apply because the required investigation was not an idle act within the scope of the maxim. (F‘:|36 Cal.2d
at p. 477.) By making that finding, the court expressly acknowledged the operative force of section 3532. *51 Expressed
differently, in deciding One 1940 Ford, this Court found in 1950 that a codified maxim carries the full force of law like any
other statute.

Civil Code section 3531, by contrast, providing that “[t]he law never requires impossibilities,” directly applies to the instant
case, because appellants have alleged that “it is impossible for a firearm manufacturer to implement microstamping technology

in compliance with F]Penal Code section 31910, subdivision (b)(7)(A),” and that allegation must be taken as true on appeal
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from a judgment arising from a pleading motion. (JA 13; F:lDunn v. County of Santa Barbara, supra, 135 Cal.App.4th at p.
1298.) Moreover, the One 1940 Ford decision by its terms applied only to the specific statutes then under consideration, namely

certain provisions of the State Narcotics Act contained in the Health and Safety Code. (F:lld. at p. 472, 476.) The case did not
consider the applicability of section 3531, and even if it had, the statutory compliance at issue in One 1940 Ford was found

to be plainly possible. (F*jld. at p. 477.) 18

18
Respondent also cites FjMoore v. California State Board of Accountancy (1992) 2 Cal.4th 999 to support its argument

that a statute may not be nullified or defeated by a maxim. (Op. Brief 21.) Moore adds little to the present analysis,

because it contains only a passing reference in dicta to maxims, none of which were actually at issue in the case. (Fde.
atp. 1012.)

As noted above, the Legislature may not act in ways that are palpably arbitrary in enacting legislation. (F:l *52 Lockard v. City
of Los Angeles, supra, 33 Cal.2d at p. 461.) The required statutory compliance in One 1940 Ford was not palpably arbitrary,
and the bank could have easily complied with the statute at issue by undertaking the simple administrative task of conducting
an investigation, which this Court held would not have been an idle act. The instant case arises in a much different context:
There is no better example of a palpably arbitrary legislative enactment than one requiring an act that is physically impossible to
perform, as appellants allege. The Legislature in this case simply chose, perhaps as a matter of political expedience, to blithely

ignore the impossible compliance that F:lPenal Code section 31910, subdivision (b)(7)(A), requires. 19 Ignoring the required
impossible compliance is what invokes the pre-existing impossibility defense to statutory enforcement that the McMahon court

acknowledged twenty-seven years ago, and which remains a vital part of California jurisprudence today. (FchMackin V.
Ehrheart, supra, 194 Cal.App.4th at p. 131,135, 142))

19
Respondent euphemistically refers to the impossible compliance required by FjPenal Code section 31910, subdivision

(b)(7)(A), as “the challenges that implementing microstamping presented.” (Op. Brief 24; emphasis added.)

*53 3. The Court of Appeal Properly Relied on Board of Supervisors v.
McMahon in Ruling that Appellants Have the Right to Present Evidence that It

Is Impossible to Comply with FjPenal Code Section 31910, Subdivision (b)(7)(A).

As noted above, the separation of powers doctrine “recognizes that in the absence of some overriding constitutional, statutory or

charter proscription, the judiciary has no authority to invalidate duly enacted legislation.” (FjCity & County of San Francisco
v. Cooper, supra, 13 Cal.3d at p. 915; emphasis added.) The trial court relied on Cooper for a statement of the separation of
powers doctrine when it granted respondent's motion for judgment on the pleadings (JA 1144-1145), but the trial court did not
analyze the effect of any such statutory proscription in this action. By failing to do so, the trial court committed reversible error

in granting respondent's motion for judgment on the pleadings, as the Court of Appeal recognized. (NSSF v. FCalifornia, 6
Cal.App.5th at p. 306.)

The impossibility challenge that appellants assert to F:lsection 31910, subdivision (b)(7)(A), arises directly from the codified
equitable maxim that “[t]he law never requires impossibilities.” (Civ. Code, § 3531.) “Consistent with this maxim, the law

recognizes exceptions to statutory requirements for impossibility of performance.” (FjBoard of Supervisors v. McMahon,
supra, 219 Cal.App.3d at p. 300; emphasis added.) By making that statement, the McMahon court recognized that Civil Code

section 3531 is an overriding statutory proscription to the enforcement of other statutes. *54 Since FjPenal Code section
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31910, subdivision (b)(7)(A), requires performance with which it is impossible to comply, as appellants allege in their complaint
(JA 15), section 3531 proscribes its enforcement.

Civil Code section 3531 does not equivocate. It declares absolutely that “[t]he law never requires impossibilities.” (Emphasis
added.) Respondent provided no citations below to any authority that reduces the impact of that statutory edict, and neither
respondent nor the trial court explained how a statute that is fatally defective for impossibility of compliance can nevertheless
be enforced either as a legal or a practical matter. Indeed, the judgment below can be reversed simply by applying the common
rules of statutory construction that “[i]n the construction of a statute the intention of the Legislature... is to be pursued, if
possible” (Civ. Code, § 1859), and that “[t]he terms of a writing are presumed to have been used in their primary and general
acceptation...” (Civ. Code, § 1861.) As the McMahon court understood, when the Legislature used the word “never” in Civil
Code section 3531, it meant “never.” Appellants are entitled to show as a factual matter upon summary judgment or at trial

that it is impossible to comply with F]Penal Code section 31910, subdivision (b)(7)(A). If they make that showing, Civil Code

section 3531 will prevent the enforcement of F]Penal Code section 31910, subdivision (b)(7)(A), without the need for any
further inquiry.

*55 McMahon is central to the determination of this appeal, and the Court of Appeal correctly determined that it provides
the basis for appellants' cause of action to enjoin the enforcement of F:lsection 31910, subdivision (b)(7)(A). (NSSF wv.

FCalifornia, supra, 6 Cal App.5thatp. 306.) First, as noted, it was the McMahon court that unambiguously declared, in reliance
on the statutory proscription of Civil Code section 3531, that “[c]onsistent with this maxim, the law recognizes exceptions

to statutory requirements for impossibility of performance.” (F‘:|219 Cal.App.3d at p. 300.) Perhaps even more significant,
however, is the fact that the McMahon court carefully analyzed the claim of impossibility of compliance that the respondent
asserted. The McMahon court would not have undertaken that analysis if impossibility of compliance were not a defense to
the enforcement of a statute in the first place.

At issue in McMahon was the liability for payment of the state's fifty percent share of funding for the federal Aid to Families

with Dependent Children (AFDC) program, in which California has elected to participate. (F‘]Id, at p. 291) 20 A provision of
the Welfare and Institutions Code required counties to pay 5.4 percent of the total cost of AFDC grants. (Ibid.) However, the

County of Butte adopted an ordinance, Measure E, *56 that prohibited the use of any county funds for AFDC funding. (F‘]Id.
at p. 292.) The state petitioned for a writ of mandate and sued for injunctive relief against the county, contending that Measure
E violated state law, and the county cross-complained for declaratory and injunctive relief, seeking to compel the state to fund
the entire nonfederal portion of the AFDC program. (Ibid.)

20
The federal government paid the other fifty percent share of AFDC funding. (F:|219 Cal.App.3d at p. 291.)

The county's chief administrative officer, Martin Nichols, testified at trial that the increased welfare costs imposed on the county
by the AFDC program had forced the county to cut local services such as police and fire protection, road maintenance, and

libraries. Nichols also projected that the county would run out of money for other local programs and services. (F:lld. at p.
293.) The county claimed based thereon that it could not comply with the funding mandate of the Welfare and Institutions Code,
and it asked the court “to invoke the equitable doctrine excusing performance where circumstances make such performance

impossible.” (F]Id. at p. 299.) Acknowledging, as noted above, that “[c]onsistent with [Civil Code section 3531], the law

recognizes exceptions to statutory requirements for impossibility of performance” (F:lid. at p. 300), the McMahon court
meticulously analyzed the county's claim of impossibility. If the McMahon court had not considered impossibility as a defense
to compliance with the statute at issue, it would have (and indeed should have) treated the county's arguments as irrelevant.
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*57 Rather than simply disregarding the county's position altogether, the McMahon court made the factual finding that
“Nichols's testimony demonstrates no literal impossibility of County funding for the AFDC program at the heart of this dispute.
Nichols's revenue projections do not show that the County will ever be unable to make the AFDC payments at the heart of
this dispute.” (Ibid.; emphasis in original.) Moreover, “the County has at least five years before projected increases in state-
mandated program costs would halt local County programs completely,” as a result of which “Nichols's window gave the County

and the Legislature some time to address the County's problems.” (F‘]Id. at p. 301.) The court found that “the record lacks
the extensive factual development sufficient to justify affirmative relief,” and that “[t]he County simply has not demonstrated

that it has exhausted its ability to raise new revenues or deliver services differently.” (F]Id. at p. 303.) The court thus could
not “conclude that, on the record before the trial court, the County demonstrated a reasonable probability of prevailing on its
‘impossibility’ claim.” (Ibid.; emphasis added.)

The McMahon opinion makes sense because impossibility of compliance is a recognized defense to the enforcement of a statute.
The McMahon court devoted significant effort to showing that the county had failed to prove its asserted inability to comply
with its AFDC funding obligations. That effort would not have been justified if impossibility of *58 compliance were not a
defense to the enforcement of a statute. Indeed, it would have been a waste of valuable judicial time for the McMahon court to
undertake that effort simply as an academic exercise if no such defense to statutory enforcement existed.

McMahon is the only California case known to appellants wherein the impossibility doctrine is addressed in light of Civil Code

section 3531.2! Appellants know of no case from any jurisdiction reaching a contrary result, and given the absolute nature of
the declaration in section 3531 that “[t]he law never requires impossibilities,” one would not expect any such contrary case to
exist. In any event, impossibility of compliance as a ground to enjoin the enforcement of a statute is not a new or novel concept.
Civil Code section 3531 was enacted in 1872 as a codification of a common law principle that is centuries old. McMahon itself
was decided a quarter of a century ago.

21
Impossibility as a defense to statutory enforcement was also addressed in F]Sutro Heights Land Co. v. Merced Irrigation

District (1931) 211 Cal. 670, but without reliance on Civil Code section 3531. Appellants discuss Sutro on the next
two pages.

Moreover, impossibility of compliance as a ground to enjoin the enforcement of a statute is not a doctrine peculiar to California.
As demonstrated by F]Buck v. Harton, supra, 33 F.Supp. 1014, F]Gigliotti v. New York, Chicago & St. Louis Railroad Co.,

supra, 107 Ohio App. 174, and *59 Ivaran Lines, Inc. v. Farovi Shipping Corp., F:lsupra, 461 So.2d 123, it has been equitably
applied across the United States when necessary to prevent the miscarriage of justice. By relying on impossibility of compliance

as the basis for their suit to enjoin the enforcement of' F]Penal Code section 31910, subdivision (b)(7)(A), appellants are hardly
asking this Court to make a radical departure from existing law. Under these circumstances, the trial court's judgment suggesting
that the separation of powers doctrine renders courts powerless to enjoin the enforcement of a statute that seeks impossible
compliance ignores both sound judicial policy and common sense. By this appeal appellants seek redress from this inequitable
result.

Respondent admits that McMahon supports the “unremarkable” proposition that a court exercising its equitable powers may
decline to require an impossible act. (Op. Brief 25.) The proposition is unremarkable indeed, as respondent states, because it has
long existed in equity. The proposition also captures the exact relief appellants seek in this action. Appellants simply ask this

Court to decline to require them to comply with F]Penal Code section 31910, subdivision (b)(7)(A), if appellants can prove

their allegation that the statute imposes impossible dual placement microstamping requirements.

Finally, respondent describes the McMahon case as being consistent with this Court's decision in Sutro Heights Land Co. v.
Merced Irrigation District, supra. (Op. Brief 25.) Indeed it is. In Sutro, this Court refused to *60 compel an irrigation district
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to drain certain lands as required by statute, because the facilities and work necessary to accomplish that drainage would have

brought “financial ruin upon the district.” (F‘:|2 11 Cal. at pp. 673, 699-700, 703.) This Court in essence found that the Legislature
did not intend to compel the performance of an impossible act, explaining as follows:

We do not believe that, under this state of facts, it was ever intended by those responsible for the enactment
of the Drainage Act of 1907 [namely, the Legislature], that an irrigation district, situated as is the defendant
in this action, should be compelled to work its own destruction by undertaking to provide drainage facilities
for the district, the expense of which is beyond its financial ability to meet or pay for.

(F‘]Id at p. 703.)

Sutro, like McMahon and the instant case, presented no constitutional claim. The Sutro court nevertheless upheld the
impossibility claim made by the irrigation district, without even relying on Civil Code section 3531. The Sutro court identified
the element of factual impossibility that was missing in McMahon (and as a result of which the McMahon court issued
no injunction), but which appellants allege is present in the instant action. This Court should provide appellants the same
opportunity that the irrigation district had in Sutro to prove that the statute *61 at issue requires impossible compliance, and

that its enforcement should therefore be enjoined. 22

22 Respondent concludes its discussion of the maxims of jurisprudence with a one-sentence footnote apparently relying

on Code of Civil Procedure section 526, subdivision (b)(4), which provides that “[a]n injunction cannot be granted...
[t]o prevent the execution of a public statute by officers of the law for the public benefit,” and Civil Code section 3423,
subdivision (d), which provides in almost identical language that “[a]n injunction may not be granted... to prevent the
execution of a public statute, by officers of the law, for the public benefit.” Many cases, however, hold that that the
public benefit exemption does not apply to an invalid statute, the execution of which courts have full authority to enjoin.

(E.g., Financial Indemnity Co. v. Superior Court (1955) 45 Cal.2d 395, 402; F]Conover v. Hall (1974) 11 Cal.3d 842,
850; F]Agricultural Labor Relations Board v. Superior Court (1976) 16 Cal.3d 392, 401.) Those statutes are therefore
red herrings as applied to this appeal, because respondent's reliance on them begs the question of whether F]Penal Code

section 31910, subdivision (b)(7)(A), is an invalid statute. If F:lsection 31910, subdivision (b)(7)(A), is indeed invalid by
reason of statutory proscription as appellants argue, no court need ever consider whether it is subject to the public benefit
exemption of Code of Civil Procedure section 526, subdivision (b)(4), or Civil Code section 3423, subdivision (d).

*62 VI. CONCLUSION.

Respondent sprinkles the word “freestanding” throughout its opening brief, with pejorative intent. “The maxims of
jurisprudence,” respondent says, “do not authorize a freestanding facial ‘impossibility’ claim empowering a court to invalidate a
statute.” (Op. Brief 20.) “Recognizing NSSF's freestanding impossibility claim,” respondent adds, “would violate the separation
of powers doctrine.” (Op. Brief 26.) Respondent essentially argues that appellants' cause of action to enjoin the enforcement of

F]Penal Code section 31910, subdivision (b)(7)(A), is not tethered to any supporting legal principles. Respondent is wrong.

Appellants have shown above, based on long-established authority, that the separation of powers doctrine does not foreclose
judicial review of legislative enactments that are palpably arbitrary. Appellants have also shown above, based on authority that
reaches back to the early common law, that the codified maxims of jurisprudence are entitled to the same operative force as any
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other statute, and that the separation of powers doctrine itself restrains courts from devaluing those maxims as organic law. By
repeatedly characterizing as “freestanding” the legal foundations that support appellants' cause of action, respondent merely tries
to mask the fact that courts have long possessed the power to enjoin the enforcement of laws that require impossible compliance.

*63 The very fact that this is a firearms case makes it a case of significant public importance. Its importance is enhanced
by the issue of first impression it presents as to the effect to be accorded to California's codified maxims of jurisprudence. Its
importance is further enhanced by the question of fundamental fairness it presents as to whether the Legislature may require
the performance of a plainly impossible act as a condition to the exercise of an otherwise lawful right. Appellants submit that
this Court should answer that question in the negative. Thus, for the foregoing reasons, appellants respectfully request that this
Court affirm the decision of the Court of Appeal, reverse the judgment against appellants, and remand this case to the trial

court for further proceedings. 23

23
Respondent includes a section in its opening brief discussing the effect of a due process challenge to F]Penal Code

section 31910, subdivision (b)(7)(A), that appellants could possibly make. (Op. Brief 33-36.) Appellants had mentioned
in a footnote in their answer to respondent's petition for review that they would have the right to seek to amend their
complaint upon remand to assert a due process claim under Article I, Section 7, of the California Constitution. (Ans.
Pet. Rev. 18.) Appellants included that footnote because at the hearing in the Court of Appeal below, Justice Franson
asked why appellants did not originally bring a constitutional challenge on grounds other than the Second Amendment.
(Resp's RIN, Ex. A [11/16/2016 Ct. of App. RT, 48-49].) But since appellants have not yet actually made any such due
process challenge, it is not properly before this Court now. It is sufficient to say at present that if appellants ever do

raise a due process challenge to F:lsection 31910, subdivision (b)(7)(A), the challenge would be meritorious, because
a statute requiring impossible compliance is not a statute that reasonably relates to a proper legislative goal, or one that

is based on rational speculation. (See, F]Coleman v. Department of Personnel Administration (1991) 52 Cal.3d 1102,

1125; F]In re Jenkins (2010) 50 Cal.4th 1167, 1181.)

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Firearms micro-stamping feasible but
not ideal, experts say

UC Davis forensic science program researchers testing new microscopic engraving technology on gun
firing pins have concluded that while it is feasible, the technology did not work well for all guns and
ammunition tested.

“My study shows that while this technology works with some firearms, it also has problems in other
firearms,“ said UC Davis forensic science graduate student Michael Beddow. “At the current time, it is not
recommended that a mandate for implementation of this technology in semiautomatic handguns be
made. Further testing and analysis is required.”

Todd Lizotte of ID Dynamics, located in Londonderry, N.H., developed a way to use an ultraviolet laser to
engrave microscopic markings onto firing pins, similar to how codes are engraved onto computer chips.
When the trigger is pulled, the micro-stamped firing pin will hit the primer of the cartridge case and leave
the marked code on it. The idea is that the ejected cartridge can be matched to the gun from which it was
fired, which is the premise for the Crime Gun Identification Act of 2007.

Governor Arnold Schwarzenegger passed the Assembly Bill 1471 in October 2007, requiring all new
models of semiautomatic pistols sold in California after Jan. 1, 2010 to be engraved with a micro-stamped
code in at least two areas of the “internal surface or internal workings parts of a pistol.”

Fred Tulleners, director of the Forensic Science Graduate Group, discovered issues with the process.
“When trying new things, we want to really investigate it,” he said. “We found it is technologically flawed.“
Tulleners is the former director of crime labs in the Sacramento and Santa Rosa areas as well as the
former director of the California Criminalistics Institute.

Beddow tested the micro-stamped firing pins of six different semiautomatic handguns, two
semiautomatic rifles and one pump action shot gun at the California Criminalistics Institute and the
California Highway Patrol Academy.

Each firing pin contained three different types of codes: an alpha-numerical code on the tip of the firing
pin surrounded by a gear code with a bar code going down the length of the firing pin. Recruits fired
2,500 rounds of ammunition to test the durability of repeated firing, Beddow said.

The ammunition was labeled in numerical order and shot through various guns. The cases were then
collected in order to see potential change in the legibility of the characters. The firing pins themselves
were photographed at intervals to determine if there had been any changes.

“We had mixed results. By and large, [in] most cases, the bar codes and gear codes did not succeed in
impact. It has to do with how the firing pin operates. Sometimes they do multiple hits,“ Tulleners said.
“For instance, [in] the AK-47 gangs use, the firing pins make multiple hits [to the cartridge].

Multiple hits from the firing pin will mar imprints to the cartridge, thus nullifying the effectiveness of the
micro-stamping. The most successful code was the alpha-numerical code.

“The alpha-numerical code provided the best quality of the numerical codes. The quality of forgeability of
the impression ranged from firearm to firearm; every gun shoots differently and functions different so the
legibility was different,” Beddow said. “Bottom line, the technology is feasible. However, [it] does not
function equally.”

The study was supervised by David Howitt, a UC Davis chemical engineering and materials science
professor, and was completed and informally released a year ago. The study was peer reviewed by six

external reviewers, the National Research Council among them. This March, the council came out with

https://theaggie.org/2008/05/23/firearms-microstamping-feasible-but-not-ideal-experts-say/ 12
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the same conclusions in their report: more research would be needed to prove that firearms identification
rests on firmer scientific footing.

Other concerns with the new technology include the cost of implementing codes on all firing pins and how
beneficial the technology will be. According to Tulleners, there are three types of shootings: crimes of
passion, professional hits and assassinations (which are less solvable) and gang shootings.

“This research conceivably affects gangs. However, we routinely link cartridge cases to guns,” Tulleners
said. “Without DNA, gangs are notorious for passing guns, and just because you link a cartridge does not
mean you'll find who did it. Gangs can deface the firing pin or buy a whole bunch of firing pins and
replace them.“

As for the cost of the firing pins, Tulleners estimated the engraved firing pins would cost $7.87 or $6.72
each, which is a very conservative estimate. “There is no real benefit to society, and the money is better

spent on other progressions in society,” he said.

WENDY WANG can be reached at campus@californiaaggie.com.

https://theaggie.org/2008/05/23/firearms-microstamping-feasible-but-not-ideal-experts-say/ 2/2
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Research for this report was funded in part by the California Policy Research Center,
an academic public service of the University of California, bringing U C expertise to
bear on major policy issues facing Californians in support of more informed state
policymaking. The views and recommendations expressed are those of the authors and
do not necessarily represent those of the CPRC or the regents of the University of
California

David Howitt, PhD, is a professor in the Department of Chemical Engineering and
Materials Science at the University of California, Davis and serves on the faculty of the
UC Davis Forensic Science Graduate Group. He may be reached by email at
dghowitt@ucdavis.edu. Frederic A. Tulleners is the director of the Graduate Forensic
Science Program within UC Davis Extension and former California Department of
Justice laboratory director of the California Criminalistics Institute. He may be reached
by email at ftulleners@ucdavis.edu Michael T. Beddow, UC Davis M. S. graduate in
forensic science at UC Davis, conducted the core tests on which this study is based. He
may be reached by email at michael beddow@hotmail.com.

CD copies of this report in PDF format can be obtained from: Forensic Science
Graduate Program, UC Davis Ext., 1333 Research Park Drive, Davis, CA 95618
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EXECUTIVE SUMMARY

Every time a semiautomatic firearm is discharged, a bullet will leave the barrel
and the cartridge case, which initially contained the bullet and powder charge will
be ejected from the firearm. During the discharging process, working surfaces
inside the firearm impart microscopic markings onto various areas of each bullet
and cartridge case. One of these working surfaces is the firing pin, an object that
strikes the primer surface in the base or back of the cartridge case, thereby causing
the powder charge to deflagrate and fire the bullet. These ejected cartridge cases
are one of the key pieces of evidence used in solving firearm-related crimes. More
precisely, it is the microscopic markings, such as those impressed onto the back of
the cartridge case by the firing pin, that forensic firearms examiners scrutinize in
order to determine whether an identification with the crime gun can be made. This
examination and comparison process is highly meticulous, time consuming and
requires a forensic scientist with specialized equipment, training and experience.

The transfer of intentional microscopic impressions of intentional microscopic
marking from the working surfaces of a firearm to each fired cartridge case was
the goal behind the recent development of a micro-machining technology designed
to machine an array of microscopic characters onto the face of a firing pin. The
surface area of a firing pin is sufficiently large enough for a wide variety of
alphanumeric characters, symbols, barcode lines, or other encoding structures to
be machined on it. Todd Lizotte of ID Dynamics, located in Londonderry, New
Hampshire, developed a micro-machining method that utilizes an ultraviolet laser
to engrave micro-encoding structures onto firing pins. The method is similar to
that used to engrave codes on computer chips.

When the trigger is pulled, the firing pin strikes the softer primer portion of the
cartridge case in a center fire firearm cartridge or the rim of a rimfire caliber
cartridge depending on the type of firearm in question. This process stamps the
laser-machined code into the primer or rim of the cartridge case. In principle, the
code impressed on the spent cartridge case could be looked up in a database and
matched to a specific firearm, considerably facilitating the work of forensic
science or police investigators. Through continuous testing and development, this
technology has progressed from a basic alphanumeric code laser-machined on the
face of the firing pin (known as first-generation firing pins) utilizing a masking
method, to the current direct-writing process that can place three different
encoding formats on a given firing pin: an alphanumeric code, a gear code and a
radial bar code. (The latter are known as second-generation firing pins).
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The viability of this emerging technology will impact the recent California
Assembly Bill No. 1471 (AB 1471), the Crime Gun Identification Act of 2007,
which was chaptered into to law and amended California Penal Code section
12126 on October 13, 2007. This law requires that all new models of semi-
automatic pistols have the capability of placing an microscopic array of characters
that identify the make, model, and serial number of the pistol, etched in 2 or more
places on the interior surface or internal working parts of the pistol, and that are
transferred by imprinting on each cartridge case when the firearm

is fired.

The goal of this study, which was funded in 2005 by the California Policy
Research Center (CPRC) as part of its annual competitive grant cycle offering to
UC faculty, was to evaluate the efficacy of this new technology so that
policymakers could make informed decisions in support of facilitating the
identification of forensic science evidence in firearm-related crimes.

Research Objectives, Methods and Materials

A series of tests were conducted using a sample of readily available firearms to
determine (1) the durability and longevity of an array of micro-characters laser-
machined onto various firing pins, (2) the effect of repeated firings on the
legibility of impression of the micro-characters on the ejected cartridge cases, and
(3) the ease with which laser-machined micro-characters could be intentionally
defaced or obliterated, and (4) to evaluate the cost of the proposed technology.

A primary question regarding the technology of laser-machined micro-characters
laser-machined onto firing pins has to do with their ability to withstand repeated
firing. To assess their durability, six firing pins for a .40 caliber Smith and Wesson
Model 4006 semi-automatic pistol were equipped with second-generation
encoding structures (containing the dot code). These six firing pins were placed in
six different Smith and Wesson pistols at the California Highway Patrol Academy
and issued to six different cadets for testing during their firearms training. Each
cadet fired approximately 2500 rounds of ammunition. Photomicrographs were
taken of the firing pins before and after test firing with a Philips FEI XL-30
Scanning Electron Microscope (SEM) so that direct comparison of any changes
could be assessed. The range of firearms used for this study included pistols; a
rifle and a shotgun because these are all used in crimes of violence and may leave
cartridge case evidence. They consist of various handgun models (including new
pistols at the CHP Academy) and firearms that will be in use for the foreseeable
future. This allowed us to observe the effects of different firing pin impressions
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made by firearms that have different discharge pressures. These firearms and their
future model derivations are expected to provide similar results.

The vendor was supplied with 14 firing pins which were subsequently engraved at
a cost of $3,500 or ~ $250.00 per firing pin. These firing pins were obtained after
their initial laser machining without any additional processing steps such as
deburring, etching and diamond coating or initial test firing. The study showed
that these additional steps are not needed because the failure mechanism is
primarily influenced by the firearm design and these secondary processes
including diamond coating would not resolve that issue.

In order to determine the legibility of the impressed characters made by second-
generation firing pins, five different semi-automatic pistols (of varying make,
model and caliber), two different caliber semi-automatic rifles and one pump
action shotgun where chosen. The firearms tested were:

Ruger Mark I, .22 Long Rifle (rimfire semi-automatic pistol)
SeeCamp, .25 ACP-LWS (semi-automatic pistol)

AMT “ Backup”, .380 auto (semi-automatic pistol)

Sig Sauer P229, .40 Caliber (semi-automatic pistol)

Colt 1911 Government Model, .45 ACP (semi-automatic pistol)
Colt AR-15, .223 Caliber (semi-automatic rifle)

Norinco AK-Series, 7.62x39mm (semi-automatic rifle)
Mossberg 500, 12 gauge (pump action shotgun)

These firearms were chosen based not only upon their availability but also for the
sake of diversifying the caliber and quality of firearm tested. For each of the
above firearms, a single second-generation (containing gear code) micro-serial
numbered firing pin (i.e., bearing a gear code) was obtained' and documented
using an SEM.

In addition to testing this technology with the above firearms, a variety of different
ammunition brands were also tested with each firearm. The point of introducing
such variance in ammunition brand was to observe how the transfer and legibility
of the impressed micro-characters were affected by varying primer cup
composition and primer cup hardness. (The brands of ammunition tested with
each firearm can be seen in Table 3.)

! The firing pin for the Ruger, 22LR only contains the alphanumeric encoding structures. This is due to the
design of the firing pin and the nature of rim fire firearms. Due to the firing pin geometry for the Norinco,
radial bar coding was not possible.
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The type of ammunition one uses, can affect the impressions made by a firing pin.
This has been well documented. We used ammunition that was available in the
local community. This ammunition can be commercial, import or military surplus.
The subjects who commit crimes of violence are not selective about the type of
ammunition they use. The Norinco type AK rifle is one of the popular rifles used
by street gangs as are some of the 9 mm and .45 ACP type pistols. The Colt 1911
.45 ACP pistol continues to be one of the most popular pistols with a substantial
after-market parts support. A detailed study of the California database could
provide a frequency breakdown for new handguns sales but it is difficult because
this database is not structured for easy sorting. Furthermore, the California new
handgun sales profile may not be reflective of what is routinely used in gang
shootings.

Every cartridge case was collected in order of firing and analyzed with a variable
magnification stereo-microscope equipped with a ring light and polarizing filter.
From these analyses a data table was created for each firearm documenting the
number of characters from each encoding format that were legible on each and
every cartridge case. This data was translated into a transfer percentage for each
encoding format for each cartridge case. An average transfer percentage was then
calculated for each brand of ammunition tested. During the course of the
experiment, the serial numbers where extensively documented with
photomicrographs. Finally, the averages for each brand of ammunition were
plotted for each firearm. These charts can be found in the appendix associated with
each firearm.

Two different methods were designed to evaluate the ease with which laser-
machined micro-characters could be intentionally defaced or obliterated. In the
first method, the firing pin for an AMT “Backup” 380 Auto semi-automatic pistol
was held perpendicular to a household sharpening stone and rubbed back and forth
for 30 seconds. The second method involved placing the firing pin for a Sig Sauer
P229 semi-automatic pistol on its side on an anvil and rolling it back and forth
while lightly peening it with a ball peen hammer for 15 seconds. The firing pin
was then stood on its base and the tip was peened for an additional 15 seconds.

Key Findings

The legibility and quality of the micro-stamped characters for all three encoding
formats varied among the set of firearms tested. The function and design of each
firearm affected the manner in which the firing pin struck the primer or rim of the
cartridge case, thereby controlling the depth of the firing pin impression and the
presence or absence of firing pin drag, multiple strikes of the firing pin and flow
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back. Three of the firearms tested demonstrated an overall decline in transfer rate,
while the transfer rate for all firing pins tested demonstrated a direct relationship
between the brand of ammunition tested and the transfer rate. Each brand of
ammunition produced a different transfer rate. This ammunition-specific transfer
rate was reproducible upon repeated testing. (These results are illustrated in the
“Encoding Structures Transfer Trend” graphs located in the appendix for each
firearm.)

Overall, the alphanumeric characters and the gear code structures proved more
durable under repeated firings (i.e., these characters were still legible on the firing
pins upon completion); however, some degree of degradation—i.e., flattening—
was seen on the alphanumeric structures of the firing pins tested. The dot code
structures on the Smith and Wesson firing pins suffered severe degradation and
deposition of foreign material, making them illegible on the firing pins (arguably a
function of their small dimensions).

The radial bar code structures on eight out of the fourteen firing pins tested
exhibited severe degradation, including all six of the Smith and Wesson firing pins
and those for the SeeCamp .25 ACP and AMT .380 Auto. The degradation
observed involved the flattening/peening of the radial bar code structure by
continual contact with the walls of the firing pin aperture during repeated firing.
With the exception of the radial bar code structures on the Sig Sauer firing pin,
which showed moderate degradation, the radial bar codes on the remainder of the
firing pins showed minimal signs of degradation, consisting only of the deposition
of foreign material.

Because of patent issues we could not obtain the coding sequence of the radial, dot
and gear codes. For order to remain usable there will be a minimum size for these
alternate coding technologies and decoding information must be provided.

Finally, both defacement/obliteration methods demonstrated that the micro-
characters could easily be intentionally destroyed with the firing pin removed from
the fircarm. The destruction of these characters while the firing pin was installed
in the firearm would be difficult.

Due to the varying amounts of degradation seen on all of the firing pins, a
determination of what constitutes a suitable lifespan of these characters needs to
be developed. At the current time only the alphanumeric encoding format has the
potential to reliably transfer information from the firing pin to the cartridge case,
thereby facilitating the identification of crime guns outfitted with micro-stamping
technology. If any numbering system has the future potential to handle a large
database and have some survivability, it is the alpha—numeric system. Future
research effort should begin focus on alpha-numeric coding and it’s applicability
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to the various firearms that are used in gang related shooting. The other area that
needs more research is to evaluate the effectiveness of firing pin serial number
impressions (or the equivalent breech face engraved serial numbers) on brass
cartridge cases (excluding the primer area). Our study so far shows that this is a
significant problem area based on our limited evaluation of impressions made by
the firing pin in the .22 caliber pistol.

Our expectation is that the results of the firing pins used in this study will be
relevant to the current models we tested and their future derivation. In this study
we also used the Scanning Electron Microscope (SEM) to image the firing pins.
However in a typical laboratory, such imaging will have to done by trained
laboratory staff using a properly configured stereomicroscope. The SEM will be
off-limits to the cartridge case because most crime labs use the SEM for the
detection of Gunshot residue on shooters hands and the presence of a cartridge
case would severely contaminate the SEM.

The basis for this report, in the form of a thesis was also reviewed by Professor
Michael Hill in the Mechanical Engineering Department and the report, as
submitted to the CPRC, was externally reviewed by Lucian Haag, an independent
Firearms expert and Professors Simon Cole and George Tita of the UC Irvine
Department of Criminology. The report fulfilled and exceeded the purpose of the
original grant and the reviewers’ comments are provided in Appendix O: External
Review of the Micro-Serialized Report.

Policy Implications and Recommendations for Further
Research

The findings of this study will have a direct impact on any legislation involving
micro-serialized firing pins including the recently enacted revisions to California
Penal Code section 12126 application which proposed the application of second-
generation micro-serialized firing pins manufactured by ID Dynamics to all
semiautomatic handguns sold in the state of California. As shown, while the
technology works with some firearms, it does not perform equally well for every
encoding structure or for every semiautomatic handgun tested. As only a limited
number of firing pins, encoding sequences, and firearms were tested in this study,
it is not known how this emerging technology would perform across the board in
relation to the over 2000 different makes and models of semiautomatic handguns
sold in California each year. At the present time, therefore, because its forensic
potential has yet to be fully assessed, a mandate for the implementation of this
technology in all new semiautomatic handguns sold in the state of California is
counter-indicated. We specifically propose further research on alpha-numeric
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serial numbers on firearms mostly in gang related shootings, suitability of such
alpha-numeric imprint on fired cartridge case areas other than the soft primer
area, realistic and accurate production cost estimates for such micro-engraving
and a evaluation as to what percent of gang related shooting could realistically be
solved by such technology given current gang firearms usage.

The recent release of the National Research Council of the National Academies
report on Ballistics Imaging, March 5, 2008 supports the concept of our research
and they (NRC) recommend further research on “microstamping,” a technique
that imprints unique marks on guns or ammunition-"

Several areas for further research recommend themselves, including:
1. Criteria to determine the transfer rate required for identification

The data collected for each cartridge case in this study only provides the transfer
rate of each encoding format. In order for this information to be useful, criteria
need to be set stipulating exactly what transfer rates (for each encoding format)
constitute a sufficient quantity of characters to allow for the potential
identification of the firing pin that produced them. These criteria should be
created in conjunction with practicing firearms examiners, the state of California
and the personnel responsible for the creation of the database for this technology.

2. Decoding protocols for properly interpreting radial bar and gear
codes

At the current time no protocols have been provided regarding the interpretation of
the radial bar codes and gear codes. Without such protocols the impressions of
these encoding structures are nothing more than that: impressions. This could
affect the current California Penal Code 12126 section if the intent of this law
requires the implementation of this unproven secondary technology. Decoding
conventions need to be obtained from ID Dynamics for these two encoding
formats to be interpretable. Once this information is obtained, testing will need to
be conducted to determine what factors affect their interpretation, such as changes
in width and spacing. Without these instructions the radial bar codes and gear
codes are rendered mute, unable to provide any identifying information.

3. Firearm-related crime statistics to be compiled
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A survey of crimes committed with semiautomatic handguns needs to be compiled
and sorted into two specific categories: crimes committed by the registered owner
of the fircarm and firearm crimes committed by someone with a firearm not
registered to the end user, such as gang related shootings. This is especially
important in the area of gang related shootings since firearms are frequently
recovered, linked to past homicides but the holder of the firearms cannot be
charged for prior homicides. This information will aid considerably in determining
the forensic potential this technology holds for the law enforcement community in
the identification of possible suspects in firearm-related crimes.

4. Implementation strategies to be developed collaboratively

The development of a viable commercial implementation strategy for this
technology is a necessity. This must be completed in collaboration with officials
from the state of California, firearms manufacturers and ID Dynamics. Many
different implementation strategies for this technology may be possible. The laser
micro-machining could be conducted by each individual firearm manufacturer, a
consortium, an independent company, or by the state although the latter possibility
is unlikely. These and other scenarios should be prototyped and evaluated prior to
any implementation of this technology. The role of the State could be one of
developing specific technical detail as to the form and sequence of the micro-serial
numbers that would complement the State’s firearms databases. The State would
also have to ensure that this technology is not proprietary and can be competitively
bid by interested parties at a reasonable cost. Ideally these scenarios should be
prototyped and evaluated prior to any legislative or commercial implementation of
this technology.

5. Technology implementation prototype to be piloted

Prior to implementing this technology statewide, a smaller-scale prototype should
be piloted. The ideal scenario for testing such a prototype would involve a group
of selected law enforcement agencies equipped with a variety of handguns so that
about 3,000 firing pins from assorted handgun models can be evaluated. This
number of firearms equipped with micro-machined firing pins should be sufficient
to allow for a more accurate evaluation of this technology and allow for interested
parties to provide a realistic bid on firing pin manufacturing costs. This study
would provide beneficial information as to the time required and cost incurred for
the laser machining of micro-characters onto firing pins. It would also address the
suitability of such micro-numbers in handguns other than the CHP Smith and
Wesson firearms. As an example, Glock firing pins are substantially different and
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have different dynamics. Furthermore if radial and gear code technology is to be
contemplated, we need to test the coding structure with realistic serial numbers.

Along with this we would recommend that a survey be conducted as to the utility
of this technology in gang and non-gang related shooting incidents and compare

this to the current NIBIN technology which images the cartridge cases found at
crime scenes and conduct a preliminary automated comparison.
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INTRODUCTION

When a firearm is discharged, microscopic toolmarks are imparted from the
firearms’ internal surfaces onto the bearing surface of each bullet and cartridge
case. It is these individual toolmarks that forensic firearms examiners scrutinize,
through a comparison microscope, to classify and identify the firearm from which
these items were fired. More specifically, a microscopic comparison is conducted
to determine if a match can be made between the evidence bullet or cartridge case
and test-fired specimens obtained from the firearm in question. This identification
process is highly time consuming, as the number of microscopic toolmarks that
must be compared can vary in position, illumination and orientation, and requires
specialized equipment, training and extensive experience.

Basic Firearm Function and Firearms Evidence

Every time a firearm is discharged, a specific series of events occur that in turn
leave unique toolmarks on the bullet and cartridge case. When the trigger is
depressed the firing pin travels forward, striking either the primer (with center fire
cartridge cases) or the rim of the cartridge case (with rimfire cartridge cases).
Upon impact, the shape of the firing pin as well as any imperfections and/or
residual manufacturing tool marks on the firing pin are transferred into the firing
pin impression. This impact initiates the deflagration of the friction-sensitive
priming compound. In turn this ignites the gunpowder, causing an instantaneous
expansion of hot gases.

The deflagration creates pressure that forces the bullet through and out of the
barrel. As the bullet travels down the barrel, and engages the rifling, microscopic
imperfections from the barrel’s manufacturing processes are transferred to the
bullet, creating a series of striations (striae).

The increase in pressure also has an effect on the cartridge case, causing it to
expand outwards against the chamber walls as well as rearward against the breach
face. This expansion causes the transfer of chamber markings onto the sides of the
case and as well as breach face markings onto the head or rim of the case and the
primer. Additional toolmarks are impressed on the cartridge case as it is extracted
and ejected from the action of the firearm. An extractor pulls the cartridge case
out of the chamber. This motion will result in extractor markings being produced
on the rim of the cartridge case. As it is being extracted, the cartridge case will
come into contact with the ejector which will cause it to rotate towards the ejection
port. The ejector also produces markings that are left of the head of the cartridge
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case. During ejection, the cartridge case can also sustain toolmarks from
contacting the ejection port.

Each ammunition component (bullet and cartridge case) and the markings
imparted on these two items during the discharge of a firearm are the key items of
firearms evidence. All of the markings created on the ammunition components
will contain both class and individual characteristics. Class characteristics—
generally, manufacturing and design features that are transferred to the bullet or
cartridge case—constitute a family of firearms or specific firearms manufacturers.
Individual characteristics are the markings, imperfections and striae transferred to
the cartridge case or bullet that serve as crucial evidence in the identification of a
specific firearm.

Micro-machining Technology

Todd Lizotte of ID Dynamics, LLC developed a micro-machining technology that
utilized a solid-state ultraviolet laser to machine an array of microscopic
characters onto the tip of a firearm’s firing pin. By normal standards, the tip of a
firing pin is small (typically about 0.075 inches in diameter), however in the
micro-machining world this diameter is sufficiently large enough that a wide
variety of letters, numbers, symbols and or barcodes can be machined on its
surface. These characters are not readily visible to the naked eye, but can be
easily viewed under an optical microscope at approximately 20 times
magnification or with a scanning electron microscope (SEM). The principle
behind this technology is that every time a firearm is discharged, the characters
machined on the firing pin will be impressed into the primer or cartridge case rim,
thereby allowing for the identification of the gun from which the cartridge case
was fired by merely reading off the impressed characters and looking them up in a
database of all engraved firing pins and their associated firearms.

Since the advent of this technology, ID Dynamics has continuously made changes
to the morphology and arrangement of the micro-characters. The first-generation
engraved firing pins contained only an array of alphanumeric characters on the
face of the firing pin. Proof of concept testing on this generation of firing pins
was conducted by ID Dynamics as well as by George G. Krivosta of the Suffolk
County Crime Laboratory in Hauppauge, New York® and Lucien C. Haag of
Forensic Science Services.’

2 “NanoTag™ Markings From Another Perspective,” Krivosta, George G., Suffolk County Crime
Laboratory, Hauppauge, NY. AFTE Journal, Vol. 38, No. 1, Winter 2006.

3, Ballistic ID Tagging’ A Further Look”, Haag, Lucien C., Forensic Science Services, Carefree, AZ.
PowerPoint Presentation.
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Subsequently two formats of second-generation firing pins have been produced—
see Figures 1 and 2 below—each containing three different types of encoding
structures. The first of the two formats (Figure 2) contained alphanumeric
characters on the tip of the firing pin surrounded by a dot code a radial barcode.
The second layout (Figure 1) was based on the same design as the first; however
the dot code was replaced by a gear code.

Figure 1 Figure 2

The alphanumeric coding on the tip of the firing was provided in two different
formats: uncorrected and corrected. The uncorrected format was such that the
characters were directly legible on the face of the firing pin thereby the
impressions they left were backwards. The corrected format provided the
alphanumeric characters written backwards on the firing pin so that their
impression would be directly legible.

According to proposed Assembly Bill 1471 (formerly AB 352)," (missing footnote
#4 and need to update) the “make, model and serial number” of every
semiautomatic handgun sold in California must be machined on its firing pin.
However, due to geometry and size constraints, the manufacturer placing an eight-
digit alphanumeric tracking/reference code (i.e., two lines of 4 characters) on the
face of the firing pins. By reducing the number of characters machined on the face
of the firing pin, the size of each character can be increased which will enhance
the legibility of their impressions on the primer. This eight-digit alphanumeric
code provides enough possible combinations to allow for an individual tracking
code to be assigned to all semiautomatic handguns sold in the State of California.
The concept is that a database will be created that will pair the alphanumeric
tracking code placed on each firing pin with the make, model and serial number of
the firearm in which it is placed. As long as the tracking code in the firing pin
impression is legible, a basic database search can be conducted to identify the
registered owner of the firearm in question.

4. Subsequently chaptered into law in October of 2007.
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Issues with Laser Machining

The firing pin in a particular firearm is typically unique to that specific make and
model of firearm. It is not generally interchangeable with other makes and models
of firearms. For this reason, every different geometry of a firing pin will have a
unique a fixture that must be manufactured so that it will hold the firing pin
perfectly in line with the laser. If this alignment is not obtained, the encoding
structure will be improperly placed on the firing pin and/or the encoding structures
may be deformed or damaged. This will cause an unsatisfactory or illegible
transfer of the encoding structures into the firing pin impression. As this micro-
character laser machining process is still in the developmental stage, the above
issues were encountered in five out of the fourteen firing pins that were machined
for this study. The manufacturer was notified of these issues and the fixtures were
corrected; replacement micro-serialized firing pins were obtained and
subsequently used in this research. See appendix B for images and details of
specific the issues encountered.

Issues with Firing Pin Machining

For the purpose of this study, we wanted firing pins that came directly from the
laser machining without any subsequent process such as deburring, etching,
diamond coating and preliminary test firing. Some of the subsequent firing pins
provided by the vendor had this deburring/etching process completed. In
particular; the process of diamond coating is a common industrial technique to
increase the abrasion resistant of a particular tool that is subject to lateral abrasion.
The technique consists of placing a very thin coating/layer of diamond like
material on the surface of the tool. The mechanism of wear of a firing pin micro-
serial number is impact abrasion and this result is not in surface wear but in
structural deformation. Impact deformation results in structural change of the
micro engraved numbers and a diamond coating that reduces surface wear would
have no effect this structural change. The subsequent result of the CHP pistol
tests and their alpha-numeric data shows that these additional machining steps
appear to be unnecessary.

The issue is not with the micro-engraved alphanumeric number reproducibility but
with the fact that certain combinations of firearms and ammunition will not allow
legible reproduction of the micro-engraved numbers, alphanumeric numbers and
the radial codes. In this test, only the alphanumeric encoding performed well on
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the new CHP Smith & Smith & Wesson pistols, the radial bar codes and the dot
codes being illegible.

Research Objectives, Methods and Materials

A series of tests were conducted using a sample of readily available firearms to
determine (1) the durability and longevity of an array of micro-characters laser-
machined onto various firing pins, (2) the effect of repeated firings on the
legibility of the imprint of the micro-characters on the spent ammunition, and (3)
the ease with which laser-machined micro-characters could be intentionally
defaced or obliterated.

Durability and Longevity of Micro-Characters

The initial question regarding the laser-machined micro-characters is their
durability to withstand repeated firing. To answer this question, six firing pins for
a .40 caliber Smith and Wesson Model 4006 semi-automatic pistol were equipped
with second-generation encoding structures (containing the dot code). These six
firing pins were documented prior to firing by imaging with a Philips FEI XL-30
Scanning Electron Microscope (SEM). The California Highway Patrol (CHP)
Academy provided assistance for the durability study, in that they allowed these
firing pins to be installed in six of the Smith and Wesson Model 4006 firearms
issued to their cadets. Their assistance was requested because of the number of
rounds of ammunition fired by each cadet in a relatively short period of time.
During the course of the academy, each recruit fired approximately 2500

Table 1

Encoding Data for Smith & Wesson
Firing Pins

Pin Alphanumeric Dot Code Bar Code

A SW10, 1234 20 22
B SW10, 1235 19 22
C SW10, 1236 21 23
D SW10, 1237 21 23
E SW10, 1238 21 20
F SWI10, 1239 19 21
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rounds of ammunition (Winchester Ranger SXT). The alphanumeric encoding
structures for all six firing pins were identical except for one character so as to
allow for the inter-comparison of the wear patterns on the characters of all six
firing pins. The encoding characters for the six Smith and Wesson firing pin are
listed in Table 1 above.

The first ten cartridge cases fired from each of the six Smith and Wesson pistols
were collected to determine if the character impressions undergo an initial break in
period.” Six more cartridge cases from each firearm were collected during the
remainder of the cadets’ firearms training. Upon completion of the CHP cadets’
firearms training, the serialized firing pins were removed and imaged once again
utilizing the SEM. A comparison of the firing pins was then conducted utilizing
analysis " imaging software.

Legibility of Impressed Characters

In order to analyze the legibility of the impressed characters in the firing pin
impressions, five different semi-automatic pistols (of varying make, model and
caliber), two different caliber semi-automatic rifles and one pump action shotgun
where chosen. These firearms were:

Ruger Mark I, .22 Long Rifle (rimfire semi-automatic pistol)
SeeCamp, .25 ACP-LWS (semi-automatic pistol)

AMT “ Backup”, .380 auto (semi-automatic pistol)

Sig Sauer P229, .40 Caliber (semi-automatic pistol)

Colt 1911 Government Model, .45 ACP (semi-automatic pistol)
Colt AR-15, .223 Caliber (semi-automatic rifle)

Norinco AK-Series, 7.62x39mm (semi-automatic rifle)
Mossberg 500, 12 gauge (pump action shotgun)

These firearms were chosen based upon their availability as well as to diversify
the calibers and quality of firearm tested. For each of the above firearms, a single
second-generation (containing gear code) micro-serial numbered firing pin was
obtained® and documented using an SEM. Images of all the unfired firing pins are
illustrated in Appendix A.)

> A ten round break in period was suggested by Todd Lizotte, ID Dynamics.

% The firing pin for the Ruger, 22LR only contains the alphanumeric encoding structures. This is due to the
design of the firing pin and the nature of rim fire firearms. Due to the firing pin geometry for the Norinco,
radial bar coding was not possible.
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Table 2
Encoding Structures for Each Second-generation Firing Pin
Tested
# of Teeth | # of Lines
Firearm Alphanumeric Code in  Gear [ in Radial
Code Bar Code
Ruger SR10123K (Single Line of Text) N/A N/A
SeeCamp SC10, 123C (Uncorrected Format) | 7 11
AMT AMI10, 123E (Corrected Format) 9 12
Sig Sauer P229 | SS10, 1232 (Corrected Format) 7 13
Colt 1911 CD10, 123G (Corrected Format) 7 11
Colt AR-15 CD10, 123H (Corrected Format) 8 12
Norinco AK NC10, 123D (Uncorrected Format) | 9 N/A
Mossberg MS10, 123B (Corrected Format) 8 12

In addition to the testing of this technology with multiple calibers of firearms,
there was also a need to conduct testing with different brands of ammunition
because of the differences in primer cup composition and primer cup hardness. A
study conducted by Fred Tulleners’ illustrates the hardness of a primer can vary
depending on the manufacturer of the cartridge case. The brands of ammunition
chosen for this study were based upon public abundance and availability (see
Table 3). For each of the five semi-automatic pistols tested, fifty rounds of each
brand of ammunition were fired. Upon completion of the first series of test firing,
further test firing was conducted keeping the order of ammunition brand constant.
This second test firing sequence allowed cartridge cases of the same brand of
ammunition to be compared when fired several hundred rounds apart from one
another, allowing for more complete documentation of any possible changes in
transfer of the characters to the firing pin impressions. For the two rifles the
brands of ammunition were changed every 60 rounds for the first series of test
firing, and every 40 rounds for the second test firing. (It should be noted that the
order of ammunition brand was kept constant between the two test firing series.)
The number of rounds per brand of ammunition was altered in the case of the
rifles due to the number of rounds of ammunition per box.

7 «“Vickers Hardness Values of Selected 40 S&W Primers,” Tulleners, Fred, California Department of
Justice, Sacramento, CA; Randich, Erik, Lawrence, Livermore National Laboratories, Livermore, CA;
Giusto, Michael, California Criminalistics Institute, Sacramento, CA. AFTE Journal, Spring 2003, Vol. 35,
No 2, pp. 204-8.
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Table 3
List of Firearms and Ammunition Brands Tested

Firearm Ammunition Manufacturers

Ruger, 22 Winchester, Remington, Federal (American Eagle),

LR PMC, CCI Blazer

SeeCamp, Winchester, Remington, Federal (American Eagle), CCI
25 ACP Blazer

AMT, 380 Winchester, Remington, Federal (American Eagle),
Auto PMC, Armscor, Cor-Bon

Sig P229, 40 Winchester, Remington, Federal, Speer, PMC, Corbon,
S&W CCI

Colt 1911, Winchester, Remington, Federal (American Eagle),
45 ACP PMC, Wolf, Armscor, Cor-Bon

Colt AR-15, Winchester (USA, Military), Remington, Federal, PMC,
223 Golden Bear, Squires Bingham, Corbon®

Norinco AK,

Winchester, Remington (UMC), Federal, PMC, Wollf,

7.62 x 39 Foreign Steel Case

mm

15\/([)(())s[iberg Winchester, Remington, Federal, PMC, Wolf,
miscellaneous

12 gauge

The test firing series was conducted in a slightly different manner for the shotgun.
The first series consisted of 50 rounds of each brand of ammunition and for the
second series mixed brand bulk ammunition was used: the brand of ammunition
for each shot was random. Prior to the beginning of the test firing process, all
ammunition, except for the mixed bulk 12 gauge, was engraved numerically
identifying the location in the order of which it would be fired.

Throughout the test firing process, the firing pins were removed and imaged with
the SEM. The intervals at which firing pins were imaged are as follows: after one
shot, after 10 shots, after 100 shots and upon completion of test firing.

Every cartridge case was analyzed visually utilizing a 7.5-64-power variable
magnification Olympus stereo zoom microscope. To reduce the amount of glare
and reflection from the metallic surface of the primers, a Schott ring light
equipped with a polarizer/analyzer was used. On the majority of the cartridge
cases, the impressed encoding characters were best visualized under crossed

8 The Cor-Bon ammunition utilized for this research was packaged and distributed by Corbon, but
assembled with Remington cartridge cases (headstamp R-P) and unknown primer manufacturer
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polarized light. This method of examination was chosen, as the stereo zoom
microscope is one of the key pieces of instrumentation present in forensic firearms
laboratories. ~ The use of alternative methods such as Scanning Electron
Microscopy (SEM) or confocal microscopy to identify the illegible characters was
not investigated since these instruments are not readily available for the analysis of
firearms evidence within forensic laboratories. The purpose of most SEM’s in
forensic laboratories is for Gun Shot Residue (GSR) and trace evidence analysis,
thus the placement of firearms evidence into the sample chamber of the SEM
would be prohibited due to GSR contamination issues. A data table was created
for each of the firing pins based upon the visual the observation of the cartridge
cases and documenting the number of characters from each type of encoding that
were readily legible within the firing pin impressions. For any individual
alphanumeric character to be counted as a positive transfer, it had to be fully
legible; partial character transfers were not counted. For the bar code characters to
be counted, both edges of each individual line had to be visible. For the gear code
characters to be counted, all three edges of each individual structure had to be
visible.

Although the above listed firearms were intended to test the legibility of the
impressed characters, micro-character durability and longevity data was also
obtained and analyzed as the firing pins were documented throughout the test
firing process.

Micro-Character Defacement/Obliteration

The ease in which these micro-characters can be removed or obliterated was
questioned. In order to answer this question, two different methods for character
obliteration were chosen. The methods were chosen based upon common
household tools and objects readily available to the general public. The firing pins
that were selected were the AMT .380 Auto and the Sig Sauer P229 semi-
automatic pistols.

The first obliteration method tested entailed rubbing the face of the AMT firing
pin on the fine-grain side of a household sharpening stone. This method attempted
to obliterate the alphanumeric and gear code structures from the firing pin while
leaving the radial bar code undamaged. The firing pin was held perpendicular to
the fine grain side of the sharpening stone and rubbed back and forth with
moderate pressure for 30 seconds. No further action was taken. The firing pin
was then installed in the firearm and ten rounds of Winchester ammunition were
test fired.
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In the second obliteration method a 16-0z. ball peen hammer was used to lightly
peen the Sig Sauer P229 firing pin containing all three encoding structures. To do
so, the firing pin was laid on its side on the anvil portion of a steel bench vice and
rolled back and forth while lightly peening the radial bar code. This process was
conducted for 15 seconds. The firing pin was then placed with its base on the
anvil and the face of the firing pin containing the alphanumeric and gear code
structures was lightly peened for 15 seconds. No further action was taken to
obliterate the encoding structures. The firing pin was then installed in the firearm
and ten rounds of Winchester ammunition were test fired.
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KEY FINDINGS AND DISCUSSION

Durability and Longevity of Micro-Characters

The SEM images of all micro-serialized firing pins were analyzed using
analySIS™ imaging software. For each firing pin, measurements were obtained
(in microns) of the width and height of every alphanumeric character. These
measurements were taken prior to test firing, at set intervals throughout test firing,
and then once again after test firing: measurements were only taken before and
after test firing for the six Smith and Wesson Model 4006 firing pins.

Smith and Wesson Model 4006, 40 S&W Semi-Automatic Pistol

Comparing the measurements of the height and width of the alphanumeric
characters before and after firing 2500 rounds of ammunition, only minor changes
were seen on all of the firing pins except for Pin F. All of the firing pins showed a
softening’ of the alphanumeric characters’ visual appearance. Two of the
alphanumeric characters on firing pin F, “W1”, in the top row of text showed a
large amount of deformation. Both of the characters where flattened and shifted
slightly to the right. The number “6” in the second row of text on firing pin C also
showed a slight deformation in character. One other issue noticed amongst the
alphanumeric characters was the deposition of foreign material in and around the
characters. This deposited material is from byproducts of the discharge of the
ammunition as well as from the softer primer material.

The dot code structures surrounding the face of the firing pin showed extreme
wear and degradation. On all six of the firing pins, the multiple dot code
structures were obliterated from repeated firing, or were filled completely with
foreign material: The filling of these structures with foreign material was common
to all six firing pins. The majority of the dot code structures did not survive
through the full test firing cycle.

The radial barcode structures also showed extreme wear and degradation. First
noted was obliteration of the bar code structures near the tip of the firing pin by
the firing pin aperture. Enough size difference between the diameter of the firing
pin and the diameter of the firing pin aperture (Figure 3) was present to allow the
firing pin to move from side to side while at full extension during firing. The

? “Softening” describes the smoothing out of the characters’ surfaces, rounding of the characters edges, and
disappearance of rough/jagged fragments on the characters’ surfaces left from the laser machining process.
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impact of the firing pin against the walls of the firing pin aperture caused a
peening affect, thus pounding a portion of the bar code structures flat (Figure 4).
This effect was noticed on all six of the firing pins. The remaining portion of the
bar code structures between the obliterated section and the tip of the firing pin
were filled with deposited foreign material.

Firing Pin
Aperature

i

Figure 3 Figure 4

Of the three forms of encoding structures present on the six Smith & Wesson
firing pins tested, the bar code structures and dot code structures were the most
susceptible to degradation from repeated firing. The alphanumeric encoding
structures on the face of the firing pins demonstrated moderate-to-good durability
and retention of overall shape, except for the few above-mentioned characters on
firing pins C and F. The testing of the durability and longevity of the micro-
characters over a period of firing 2500 rounds of ammunition was felt to be
adequate in comparison to the average number of rounds of ammunition fired over
the lifetime of most semi-automatic pistols. The measurements for the
alphanumeric characters and supporting images are illustrated in Appendix C.

Ruger MK I, .22 LR Semi-Automatic Pistol

The evaluation of the micro-machined characters for the Ruger .22 LR firing pin
was based upon alphanumeric encoding only, as most of the firing pins for .22
caliber rimfire firearms are not amenable for gear and radial bar code labeling.
The first issue to address regarding this firing pin is the quality of its original
manufacture. The quality of the alphanumeric characters on this firing pin was
inferior to those found on the rest of the firing pins tested. The edges of the
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characters lacked crispness and their alignment was poor. The largest issue was
that the first character in the encoding sequence, “S,” was machined off the face of
the firing pin. The manufacturer informed the investigators that the geometries to
be utilized for this technology on rimfire firing pins had not yet been perfected.

The second issue has to do with the fact that this is a rimfire firearm in which case
the firing pin strikes the rim of the brass cartridge case rather than an exposed
primer. Thus every time the firearm is discharged; the firing pin is contacting a
much harder material. The last issue with the firing pin for a rimfire firearm is
that only a portion of the end of a rectangular firing pin strikes the cartridge case,
thus allowing for only part of the encoding structures to come into contact with the
rim of the case.

This firing pin was test fired for a total of 250 rounds of ammunition. Over this
test firing period, the alphanumeric characters showed extreme signs of
degradation, so much so that no character dimensions were obtainable. The
degradation and deformation of the alphanumeric characters were documented
through SEM images only. These images can be seen in Appendix D.

SeeCamp .25 ACP LWS Semi-Automatic Pistol

The alphanumeric characters on the SeeCamp firing pin showed negligible
degradation over the course of test firing 394 rounds of ammunition.'® The only
change in the alphanumeric characters that was noted was the softening of the
characters’ appearance in comparison to their original state. By the completion of
the test firing, some build up of foreign debris was noticed in and around the
alphanumeric characters.

The gear code structures did not appear to incur any major changes during testing.
The only noticeable event was the slight narrowing of the structures; however, this
narrowing was not significant.

The radial bar code structures suffered the same degradation as the radial bar
codes on the Smith & Wesson Model 4006 firing pins. After ten cartridges were
fired, the effects of the firing pin contacting the firing pin aperture were observed.
By the completion of the test firing, a section of the radial bar code structures was
showing severe peening from this lateral pin movement. The remaining portion of
the radial bar code structures, between the damaged section and the tip of the

!0 Test firing of the SeeCamp firing pin was ceased at 394 rounds of ammunition due to firearm
malfunction. An integral component within the firearm broke disallowing continued use of the firearm.
This malfunction was in no way related to the testing of the laser-machined firing pin.
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firing pin, contained deposits of foreign material. All measurements and images
for the above results are illustrated in Appendix E.

AMT “Backup” .380 Auto Semi-Automatic Pistol

The appearance of the alphanumeric characters was softened after firing ten
rounds. Both the “A” and the “3” showed slight deformation after the completion
of test firing 600 rounds of ammunition. The left side of the “A” began to collapse
toward the center of the character and the number “3” was slightly flattened and
gained in height by approximately 28 microns. Both of these characters were still
legible.

The gear code structures showed no major signs of degradation. The deposition of
foreign material in the gear code structures was noticed throughout the test firing;
however, the location and severity of these deposits were not constant.

The radial bar code structures suffered the same degradation as those on the Smith
& Wesson firing pins. After ten rounds had been fired, the effects of the firing pin
striking the aperture of the firing pin port were noticed. By the completion of the
test firing, a section of the radial bar code structures showed severe peening to
complete obliteration from this lateral firing pin movement. All of the radial bar
code structures, except one, were damaged all the way to the tip of the firing pin.
The data and images for the above results can be seen in Appendix F.

Sig Sauer P229, .40 S&W Semi-Automatic Pistol

The alphanumeric characters on the Sig Sauer firing pin showed signs of softening
after ten rounds of ammunition had been fired. Throughout the remainder of 1000
rounds test fired, no major signs of character degradation or deformation were
noticed. The number “3” in the bottom row of text showed the most signs of
degradation. Large amounts of foreign material deposits were noticed in and
around the alphanumeric characters. In some areas these deposits were level with
the top of the characters. However, the location and size of the deposits did not
remain constant throughout the test firing.

The gear code structures showed minimal to no signs of degradation. Throughout
the test firing process, deposits of foreign material were noticed accumulating
within the gear code structures. None of the deposits remained constant except for
one; the gear code structure directly above the second “S” in the top row of text
was almost completely filled with foreign material at 100 rounds of ammunition
fired and remained this way through 1000 rounds fired.
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The firing pin material that separates one radial bar code structure from the next
suffered the most degradation within the radial bar code structures. These
separating structures began to fail near the tip of the firing pin, creating the
appearance of one wide bar code structure as opposed to the intended two
structures. However, these separating structures were exceptionally narrow on this
firing pin prior to testing. Large quantities of foreign material deposits were
visible in the entire length of most radial bar code structures. These deposits were
also not constant throughout the test firings. See Appendix G for the data and
images for the above results.

Colt 1911, .45 ACP Semi-Automatic Pistol

In the laser machining of this firing pin, the fixture issues were apparently not
resolved. The ends of the radial bar code structures are uneven and one set of
radial bar code structures continue through the gear code almost reaching the
alphanumeric structures. The continuation of these two radial bar code structures
causes them to join together at the tip of the firing pin and looked like one wide
structure.

The softening of the appearance of the alphanumeric characters on the Colt 1911
firing pin was not noticed until 100 rounds of ammunition were fired. At this
point in the test firing sequence a large quantity of foreign debris had been
deposited around the alphanumeric characters. By completion of test firing, at 750
rounds fired, no major degradation of the alphanumeric characters was noticed;
however, a large quantity of foreign debris was present around the characters
making the “3” difficult to visualize.

The gear code structures showed no sign of degradation. Throughout the test
firing process, varying quantities of foreign debris deposits were noticed within
each gear code structure. The most sever deposits were noticed upon completion
of the test firing.

The separating structure between two radial bar code structures, located below the
“12” in the second line of text, was the only portion of the radial bar code that
showed any degradation. A portion of this separating structure was destroyed
within the first 100 rounds fired (This degradation is indicated in the images on
page 4 of Appendix H with the white arrows). Throughout test firing, varying
quantities of foreign debris were noticed within the radial bar code structures. See
Appendix H for data and images associated with the above results.
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Colt AR-15, .223 Semi-Automatic Rifle

The alphanumeric characters on the Colt AR-15 firing pin were not as rough
before firing as those on some of the other firing pins. This was due to a secondary
process performed by ID Dynamics to remove unwanted debris left behind by the
laser machining process. Even with the removal of the machining debris from the
face of the firing pin, a softening of the alphanumeric characters was noticed after
10 rounds were fired; after 100 rounds, there was noticeable degradation. The top
of the number “1” in the bottom row of text was beginning to disintegrate and the
rest of the characters, except for the “C”, were beginning to flatten out. Upon
completion of test firing, through 760 rounds of ammunition, all of the
alphanumeric characters had begun to flatten and lose surface material.

The only sign of degradation exhibited by the gear code structures was a softening
in their edges. Deposits of foreign material were minimal throughout test firing
except for one of the gear code structures after 760 cartridges were fired, the one
directly to the right of the number “1” in the bottom line of text, had been filled
with a foreign substance.

Throughout the test firing, the quantity of foreign material deposition present in
the radial bar code structures increased to a maximum upon completion of the test
firing. See appendix I for the data and images for the above results.

Norinco AK, 7.62x39mm Semi-Automatic Rifle

All of the encoding characters on the Norinco AK firing pin were extremely crisp
prior to firing. After ten cartridges had been fired, a softening of the alphanumeric
characters was noticeable. Also, at ten rounds fired, the right side of the letter “N”
was beginning to slant to the left and the letter “D” was beginning to rotate
clockwise on the base. Imaging at 100 and 600 rounds of ammunition fired
revealed the continued deformation of the letters “N” and “D” as well as the
elongation of the letter “C” and the number “3.” Various quantities of foreign
deposits were seen throughout test firing, however at 600 rounds, severe
deposition of foreign material had accrued, covering over half of the letter “N” and
the number “1” (in the bottom row). All alphanumeric characters were readily
legible upon completion of test firing except for the “N” and “1”. The “D” could
potentially be mistaken for a deformed “0” or “O”.

The gear code structures showed discernable signs of degradation. Throughout
test firing, varying quantities of foreign material deposits were observed. The most
severe deposits were seen after 600 rounds by which point three of the structures
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were completely filled and not readily visible and a fourth partially filled but still
visible. The images and data for the above results are illustrated in Appendix J.

Mossberg 5004, 12 Gauge Pump Action Shotgun

Post machining, secondary processes were conducted on the Mossberg firing pin
by the manufacturer to remove unwanted debris left behind by the laser machining
process. No noticeable changes occurred to the alphanumeric characters after 10
rounds of ammunition were fired. After 100 rounds, a softening of the characters
was noticeable. At this point, minor degradation to the number “1” in the top row
was observed as a loss of material in the center of the character. Also at this point
minor deposition of foreign material around the characters was noticed. In the
images taken upon the completion of the test firing, after approximately 850
rounds fired, significant flattening of the characters was noticed. The spacing
between the top and bottom rows of text had collapsed, as had some of the spacing
between the characters in each row. At this point a larger quantity of deposited
foreign material had accrued around the alphanumeric characters.

Throughout test firing, varying quantities of foreign material were deposited in the
gear code structures. After 100 rounds, damage to the face of the firing pin was
noticed, consisting of a small depression that caused the narrowing of the gear
code structure located above the number “1” in the top row. Through the
remainder of the test firing the edges of the gear code structures were rounded
causing a slight change in their dimensions.

The radial bar code structures showed no visible sign of degradation; however,
throughout test firing varying quantities of foreign material deposits were visible.
The quantity of foreign material present in the radial bar code structures was not
constant. See Appendix K for images and data for the above results.

Legibility of Impressed Characters

Each firearm tested produced a unique shape and depth of firing pin impression.
Due to this variation in the firing pin impressions the results for the legibility of
the impressed characters will be presented separately for each firearm.

There were three main factors that contributed to the quality of the impressed
characters as well as the quantity of the characters that were transferred: depth of
firing pin impression, firing pin drag and multiple strikes of the firing pin in the
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same impression. Firing pin drag is caused by the cartridge case beginning its
ejection prior to the firing pin being fully retracted from the firing pin impression.
This causes the firing pin to be drug out of the firing pin impression and across
part of the surface of the primer. In some instances this action obliterated some of
the transferred characters. Firing pin drag did not occur on all of the firearms
tested.

Firing pins striking more than once in the same firing pin impression can cause
several different issues. Each time the firing pin strikes the primer it does not
strike in the exact same location as the original impression. The method by which
the firing pin is secured in the firearm as well as the design of the firearms bolt
assembly will dictate the impending results, the character orientation and location
of each subsequent strike. The analysis of cartridge cases that were struck more
than once by the firing pin was conducted in a specific manner. Many of the
cartridge cases containing multiple firing pin strikes showed more legible
characters than are present on the firing pin. In these cases, whichever strike
produced the greatest number of impressed legible characters was counted. Any
legible characters produced by one of the other firing pin strikes were not counted.

Smith and Wesson Model 4006, .40 S&W Semi-Automatic Pistol

Seventeen cartridge cases were collected, throughout the micro-character
longevity study from each of the six Smith & Wesson firing pins tested. All six
Smith & Wesson firearms produced, on average, firing pin impression of
sufficient depth to allow for the engagement of all three types of encoding
structures with the primer. Instances of multiple firing pin strikes in the same
impression were observed in at least two of the cartridge cases collected from each
firing pin. Firing pin drag was also observed from each of the six firing pins
tested. In the majority of instances, where firing pin drag was observed, it was
responsible for the obliteration of some of the transferred characters.

The alphanumeric characters, for the cartridge cases from all six firing pins,
showed an average overall transfer rate of 90%. The percent transfer for any one
cartridge case ranged from a complete transfer (100%) to as low as a 38% transfer.
The crispness of the alphanumeric characters impressions was diminished through
continued firing. This was especially noticed in the evaluation of the first 10
cartridge cases. No discernable overall pattern was identifiable for their transfer
rate. The deformation of the “W1” seen on the firing pin had a direct affect on the
transferred characters. The flattened “W1” caused these two characters as well as
the “S” and the tops of the “2”and “3” not to be legible in the impression.
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The dot code structures were the most difficult of the encoding structures to
visually identify in the firing pin impressions. An average overall transfer rate of
62% was observed. The percent transfer of dot code structures for any one
cartridge case ranged from a complete transfer (100%) to no transfer (0%). A
general decreasing trend throughout test firing was noticed in the transfer rate of
the dot code structures for all of the firing pins except for firing pin F. The
transfer rate of the dot code structures for pin F was sporadic. This decreasing
transfer rate can be attributed to the accumulation of foreign debris within the dot
code structures.

The transfer of the radial bar code structures to the firing pin impression was
directly dependent upon the depth of the firing pin impression. All instances
where zero impressed bar code structures were identifiable, the firing pin
impression lacked sufficient depth to allow the radial bar code to engage the
primer. The average overall transfer rate of 66% for the radial bar code structures
was observed. The percent transfer for the number of radial bar code structures
transferred to any one cartridge case ranged from a complete transfer (100%) to no
transfer (0%). The transfer rate for each of the six firing pins was sporadic, except
for firing pin E that showed a general decreasing transfer rate. The quality of
transfer of the radial barcode structures was diminished by the degradation of a
section of the encoding structures. The peening of a section of radial barcodes by
the firing pin aperture caused the transferable length of each bar code structure to
be greatly shortened. All tables, graphs and images for the above results are
illustrated in Appendix C.

Ruger MK I, .22LR Semi-Automatic Pistol

Given the nature of this rimfire firing pin and firearm design, it was determined
that a maximum of five out of the eight alphanumeric characters can contact the
rim of the cartridge case, thus providing a maximum possible transfer rate of 63%.
Over the 250 rounds of ammunition test fired, the average transfer rate of legible
alphanumeric characters was 16%. The percent transfer rate for any one cartridge
case ranged from no transferred characters (0%) to a maximum observed transfer
rate of 38%. The transfer rate of these alphanumeric characters demonstrated an
overall decreasing trend over the course of test firing. This decrease in character
transfer rate can be directly correlated to the continual degradation of the
alphanumeric characters seen on the firing pin throughout test firing. None of the
impressions contained a readily legible “S”. The lack of this character’s presence
in the firing pin impression is due to the character being improperly machined off
of the face of the firing pin.
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Seventy-eight out of the 250 cartridge cases analyzed showed instances where the
firing pin struck more than one time in the same impression. These multiple
strikes of the firing pin made the characters, already difficult to decipher, more
difficult to interpret. This same situation of multiple strikes of the firing pin along
with insufficient and poor quality character transfer, by a .22 caliber rimfire, was
observed in a study conducted by Krivosta.! All data and images for the above
results are illustrated in Appendix D.

SeeCamp, .25 ACP LWS Semi-Automatic Pistol

The major issues facing the rate and quality of character transfer for this firearm
were the shallow firing pin impressions, multiple strikes of the firing pin within
the same impression and flowback. Flowback is the bulging of the primer into and
around the firing pin port. This is caused by a combination of the firearm design,
weak primer cup material and the high pressure in the cartridge case upon
discharge. Flowback was noticed with all brands of ammunition tested;
Remington produced the most severe. On cartridge cases with nickel plated
primers, the flowback caused this plating to crack, thus increasing the difficulty of
impressed character identification.

Of the 394 rounds of ammunition fired, 356 of the cartridge cases showed multiple
strikes of the firing pin within the same firing pin impression. In the majority of
the multiple strike impressions, the subsequent firing pin strikes displayed a lateral
movement. This lateral movement, in some instances, created impressions that
appeared to contain more characters in each row of alphanumeric text than were
actually on the firing pin. Multiple instances of impressions appearing to contain
two rows of five or six characters were observed. This firearm also failed to
discharge multiple rounds of ammunition in all brands of ammunition except for
Winchester. The ammunition showing the worst failure to discharge rate was CCI
Blazer: thirty out of fifty rounds of CCI Blazer ammunition tested failed to
discharge.

The alphanumeric characters on this firing pin displayed an average overall
transfer rate of 78%. The percent transfer rate for any one cartridge case ranged
from a complete transfer (100%) to a minimum transfer of 13%. No overall
pattern was identifiable for the transfer percentage of the alphanumeric characters.
Each brand of ammunition tested demonstrated a different transfer rate.

The quantity and quality of gear code structures that were identifiable in the firing
pin impressions were directly related to the depth of the firing pin impression and

the extent of flowback. With increased flowback, the legibility of the gear code
structures decreased. An average overall transfer rate of 58% was documented for
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the transfer of gear code structures. For any one cartridge case a range from
complete transfer (100%) to no transfer (0%) was observed for the gear code
structures. No discernable overall pattern was noticed for the transfer rate of the
gear code structures throughout test firing: the transfer rate was ammunition brand
specific.

The radial bar code structures on the SeeCamp firing pin did not transfer to a
single cartridge case. This total lack of transfer for this encoding structure was
due to the shallow depth of the firing pin impression. The depth of all of the firing
pin impression for this firearm was insufficient to allow the radial bar code
structures to engage the primer. All data and images for the above results can are
illustrated in appendix E.

AMT “Backup” .380 Auto Semi-Automatic Pistol

The only major issue facing the transfer of the encoding structures on the AMT
firing pin was shallow firing pin impressions. Throughout the test firing, 224 out
of the 700 rounds of ammunition fired showed signs of multiple firing pin strikes
in the same firing pin impression.

The alphanumeric characters transferred with an average overall transfer rate of
95%. The transfer rate for any one cartridge case varied from a maximum of
100% to a minimum of 25%. The transfer rate remained relatively constant
throughout test firing, except for test fires conducted with Armscor and Corbon
ammunition. These two brands of ammunition showed a 10% decrease in the
transfer rate.

The gear code structures transferred at almost the exact same pattern as the
alphanumeric characters, demonstrating a fairly constant transfer rate except when
test fires were conducted with Armscor and Corbon ammunition. The average
overall transfer rate for the gear code structures was 94%. The transfer rate for
any one cartridge case ranged from a maximum of 100% to a minimum of 22%.

The transfer of the radial bar code structures showed a completely different
transfer pattern. The first fifty rounds of ammunition fired demonstrated an
average barcode transfer rate of 43%, with a range from 0% to 92% for any one
cartridge case. The remaining 650 rounds of ammunition test fired showed a
significant drop in the transfer rate of the alphanumeric characters. The average
transfer rate for test fires 51-700 was just over 1%. The depths of the firing pin
impressions were too shallow to allow for the radial bar code structures to engage
the primer. The data and images related to the above results are illustrated in
Appendix F.
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Sig Sauer P229, .40 S&W Semi-Automatic Pistol

The major issue that affected the legibility of the impressed characters for the Sig
Sauer P229 firing pin was firing pin drag. Every brand of ammunition tested,
showed signs of firing pin drag, indicating that this is a result of the firearm’s
function rather than being ammunition brand specific. The gear code and radial
bar code structures suffered the most damage from the firing pin drag, however in
some cases the alphanumeric characters were affected as well.

Some ammunition manufacturers stamp an identifying character into the surface of
the primers placed in their ammunition. Of the ammunition brands tested in this
study, CCI Blazer and Speer contained primer stamps. These primer stamps
interfered with the transfer and subsequent legibility of the impressed encoding
structures. Multiple strike situations were also noticed, but only in 113 cartridge
cases out of the 1000 rounds of ammunition test fired. The transfer rates for all
three encoding structures followed almost the exact same ammunition brand based
trends. CCI Blazer and Remington ammunition produced the worst transfer rates.

The alphanumeric characters showed an overall average transfer rate of 94%. The
transfer rate for any one cartridge case ranged from a complete transfer (100%) to
a minimum of no legible transfer (0%). The transfer rate of these characters was
directly dependent upon the brand of ammunition being tested as well as the
severity of the firing pin drag.

The gear code structures provided an overall average transfer rate of 88%, with a
range from complete transfer (100%) to as low as 14%. The legibility of the
transferred gear code structures was also dependent upon the presence and severity
of firing pin drag as well as the brand of ammunition being tested. No correlation
was present between the transfer rate of these characters and the number of rounds
of ammunition fired.

The radial bar code structures transferred at a much lower percentage when
compared with the other two encoding structures. However, the same patter of
transfer rate based upon ammunition brand was observed. The overall transfer
rate for the radial bar code structures was 29%, ranging from 0-69% for any one
cartridge case. All data and images for the Sig Sauer P229 results are illustrated in
Appendix G.

Colt 1911, .45 ACP Semi-Automatic Pistol
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As previously documented by Krivosta', the micro-character impression for the
Colt 1911 collected in this study demonstrated a high rate of multiple firing pin
strikes in each firing pin impression. Out of the 750 rounds of ammunition test
fired 459 of the tests revealed multiple strikes within the same firing pin
impression. This was the major issue facing the legibility of impressed characters
for this firing pin.

The alphanumeric characters transferred with an overall average rate of 76%,
ranging from no transfer (0%) to complete transfer (100%) for any one cartridge
case. Around 100-150 rounds of ammunition fired the number “3” began to loose
legibility. This decrease in legibility can be associated with the deposition of
foreign material seen on the firing pin beginning at 100 rounds of ammunition
fired. The transfer rate for the alphanumeric characters was dependent upon the
brand of ammunition being tested.

The gear code structures transferred with an average overall rate of 90%. The
transfer rate of these structures for any one cartridge case ranged from 57% to
100%.  The transfer rates for the gear code structures closely followed the
ammunition brand specific pattern.

The radial bar code structures once again showed the lowest transfer rates of the
three encoding structures, but still followed the same pattern as that seen with the
other two types of encoding structures. The radial bar code produced an overall
average transfer rate of 59%, ranging from 0% to 91%. The initial micro-
machining errors on this firing pin precluded a complete transfer of the radial bar
code structures. The two adjacent bar code structures that did not remain
separated at the tip of the firing pin transferred into the firing pin impression as a
single bar code structure that was twice as wide as the rest. Since only one large
structure was legible, instead of two narrower structures, it was counted as one
line. The data and images for the Colt 1911 45 ACP results are illustrated in
Appendix H.

Colt AR-15, .223 Semi-Automatic Rifle

Out of the 760 rounds of ammunitions test fired with the AR-15 firing pin only 77
of them had multiple strikes within the same firing pin impression. Golden Bear
and Remington ammunitions caused shallow firing pin impressions. This
reduction in firing pin impression depth was observed both times each ammunition
was tested. Trends for the transfer rates of all three types of encoding structures
were noticed following similar patterns specific to the brand of ammunition being
tested.
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The alphanumeric characters had an observed overall average transfer rate of 88%.
The transfer rate for any one cartridge case ranged from no transfer (0%) to
complete transfer (100%). A decreasing trend in the transfer rate of the
alphanumeric characters was seen over the course of test firing.

The gear code structures on this firing pin transferred with great success. This can
be attributed to the lack of firing pin drag and few instances of multiple strikes
within the same impression. The overall average transfer rate for the gear code
structures was 100%, ranging for any one cartridge case from 75% to 100%.

The transfer rates for the radial bar code structures varied greatly between each
brand of ammunition tested. Upon repeated testing, the transfer rate observed for
each brand of ammunition was seen to be the same. The overall average transfer
rate for the radial bar code structures was 45%. The transfer rate for any one
cartridge case ranged from 0% to 92%. The two brands of ammunition that
caused shallow firing pin impression showed the lowest transfer rates for the radial
bar code structures. The data and images for the Colt AR-15 results are illustrated
in Appendix I.

Norinco AK-Series, 7.62x39mm Semi-Automatic Rifle

Without the incorporation of radial bar code structures, the Norinco AK firing pin
was evaluated based on the transfer rates of the alphanumeric and gear code
structures. This firearm demonstrated the most severe instances of multiple firing
pin strikes in the same firing pin impression. Every cartridge case collected had
been stuck multiple times by the firing pin. The severity of these multiple strike
situations were enhanced due to the change in direction of each impression. Each
time the firing pin struck the primer, during one cycle of the firearm, the
orientation of the encoding structures was different. This made the identification
of the encoding structures impression extremely difficult.

The alphanumeric characters had an overall average transfer rate of 41%. The
transfer rate for any one cartridge case ranged from 0% to 100%. These characters
showed a decreasing trend in transfer rate through continued test firing. Each
brand of ammunition provided a different transfer rate between the first and
second test firing, except for the foreign steel case ammunition. The foreign steel
case ammunition showed very similar transfer rates between the first and second
test firing. The degradation that was noticed on the firing pin was transferred to
the quality of its impression. In many of the impressions, the deformed “D”
looked like a “0” or “O” in the impression. The other degraded alphanumeric
characters increased the difficulty of interpreting the impression. It was not
apparent if the deposition of foreign material on the firing pin affected the transfer
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of the characters into the firing pin impression, due to the severity of the multiple
strikes of the firing pin.

The gear code structures followed the same decreasing transfer rate trend and
ammunition dependent transfer rates as that of the alphanumeric characters. The
overall average transfer rate was 52%, ranging from 0% to 100%. The effects of
the foreign material deposits that were seen in the gear code structures could not
be identified, once again due to the affects of the multiple strikes of the firing pin.
Each additional strike of the firing pin made the identification of the gear code
structures very difficult, and in many cases their orientation unknown. The data
and images for the Norinco AK results are illustrated in Appendix J.

Mossberg 5004, 12 gauge Pump Action Shotgun

The impressions created from the Mossberg firing pin showed a decreasing trend
in the transfer rate in two of the encoding structures: the alphanumeric and gear
code structures. These two encoding structures followed similar decreasing
patterns. No correlations between transfer rate and the brand of ammunition can
be drawn, as each brand of ammunition was only fired once: the first 300 rounds
of ammunition fired. The remaining 552 rounds of ammunition fired can only
provide individual and overall transfer rates, as the ammunition utilized was of
mixed brands and the order of firing was random. One further issue facing the
legible transfer of the encoding structures was the presence of oxidation on the
surface of some of the primers. The oxidation filled many of the impressions
preventing the impressed characters from being identified: the oxidation also
hindered the viewing of the impression with cross-polarized light. Throughout test
firing 172 of the 852 rounds of ammunition fired showed signs of multiple firing
pin strikes. Shallow firing pin impressions were also seen in roughly 100 of the
shot shells collected.

The alphanumeric characters transferred at an overall average rate of 50%, ranging
from 0% to 100% for any one shot shell. The degradation and flattening of the
characters seen on the firing pin was also observed in the impressions. Beginning
at around 150-200 rounds of ammunition fired the quality of the impressed
characters began to rapidly decrease. The transfer rate for the alphanumeric
characters in the first fifty rounds of ammunition fired was 98%, decreasing to a
transfer rate of 16% for the last 50 rounds of ammunition fired.

The overall average transfer rate for the gear code structures was 67%. The
transfer rate for any one shot shell ranged from 0% to 100%. The transfer rate of
the gear code structures decreased with increased test firing; this can be correlated
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to the identified degradation of these structures and deposition of foreign material
with in them.

The transfer of the radial bar code structures to the primer provided no increasing
or decreasing trend. The average overall transfer rate for these structures was
63%, ranging from 0% to 100% for any one shot shell. Instances of shallow firing
pin impression depth directly affected the percent transfer of the radial bar code
structures. See Appendix K for data and images supporting the Mossberg 500A
results.

Micro-Character Defacement/Obliteration

Due to the location of the firing pins within the firearms, defacement of the micro-
characters while the firing pin is in the firearm will be extremely difficult. The
two micro-machined firing pins that were defaced in this study were removed
from the firearm.

The time and tools required for the removal of a firing pin varies between
firearms. Table 4 lists the time and tools required to remove and immediately
replace the firing pin in all of the firearms utilized in this study.

Table 4
Time and Tools Required to Remove and Replace
Firing Pins
Firearm Tpol Required to Change Firing Time
Pin
Ruger, .22 LR 3/32” punch jecmm" 30
SeeCamp, .25 ACP 1/16” punch, needle nose plies 3 min.
1/8” roll pin punch, hammer, .
AMT, .380 Auto bench block 1 min
Sig P229, 40 S&W 3/32” punch, hammer, bench 3 min.
block
Colt 1911, .45 ACP 1/8” punch 30 sec.
Colt AR-13, 2231 0 (o0l required 1 min.
caliber
Norinco AK, 1/16” punch, hammer, bench [l min., 15
7.62x39mm block sec.
Mossberg 500A, 12 | 1/16” punch, 1/8” punch, hammer, 3 mi
min.
gauge bench block
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AMT “Backup”, .380 Auto Semi-Automatic Pistol

The AMT firing pin was chosen for the defacement test due to the overall shallow
firing pin impressions precluding the transfer of the radial bar code structures.
One of the intentions of ID Dynamics for machining the radial bar code onto the
firing pins was to allow for the transfer of potentially identifying characters in the
event that the characters on the face of the firing pin were damaged or
intentionally removed. The method of defacement for this firing pin was chosen
to test when the alphanumeric characters and gear code structures were removed,
whether or not the radial bar code structures would be transferred into the firing
pin impression.

The rubbing of the firing pin for 30 seconds on the sharpening stone completely
removed the alphanumeric and gear code structures while leaving the radial bar
code structures intact. Of the ten rounds of ammunition test fired none of the
impressions contained any of the encoding structures, except for one. Cartridge
case number seven had two out of the nine radial bar code structures transfer,
however they were very faint.

The defacement method was successful and it was documented that even with the
removal of the encoding structures from the face of the firing pin the firing pin
impressions were too shallow to allow for the transfer of the radial bar code
structures. The transfer data and images of the defaced AMT 380 Auto firing pin
and cartridge cases are illustrated in Appendix L.

Sig Sauer P229, .40 S&W Semi-Automatic Pistol

The Sig firing pin was chosen for defacement because the majority of the cartridge
cases in the legibility study contained impressions of all three encoding structures.
The method chosen for the obliteration of the encoding structures on this firing pin
was intended to observe the transfer rate upon defacement of all three encoding
formats.

The light peening of the encoding structures, for an overall time of 30 seconds,
was a successful method of defacement. Through ten rounds of ammunition test
fired, no alphanumeric characters were legible in the firing pin impressions. The
gear code structures transferred with an average rate of 21%. At least one gear
code structure was visible in each impression. Five out of the ten firing pin
impressions contained 1 out of the eight radial bar code structures. The transfer
data and images of the defaced Sig Sauer firing pin and cartridge cases are
illustrated in Appendix L.
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Blind Test of Impressed Character Legibility

All character legibility and character transfer data for this study was collected by
this author. The author having knowledge of exactly what characters and number
of encoding structures were present on each firing pin prior to the observation of
their subsequent impressions, analyses of a select number of cartridge cases by
impartial parties were conducted to remove any biased conclusions. To conduct
this blind test, two cartridge cases were chosen from each of the firearms tested in
this study (except for the Smith and Wesson Model 4006 firearms tested at the
CHP Academy) for a total of 16 cartridge cases. Table 5 seen below lists the
cartridge case number selected for each of the firearms.

Table 5

List of Cartridge Case Numbers Chosen|

for Blind Test

Firearm Cartridge Case Number
Ruger 53,93
SeeCamp 76,177
AMT 4,104
Sig Sauer 9,70
Colt 1911 29,215
Norinco 126, 130
Colt AR 24,183
Mossberg 51, 680

The cartridge cases selected for this test were chosen to demonstrate different
quality and quantity of micro-character legibility.

Prior to analysis, each of the test participants were provided with a general
description of the geometry of the different types of micro-characters that were
machined on the second-generation firing pins. A variable magnification
stereomicroscope equipped with a ring light and polarizing filter was used for the
analyses. The participants were instructed to view each cartridge case and record
the number of characters from each encoding format that were legible. This data
was then directly compared to the transfer data obtained by this author for each of
the sixteen cartridge cases used in this test.

The results obtained from this test varied by participant. The results obtained by
this author and those obtained by the two participants in this test were placed into
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bar graphs so as a direct comparison of transfer results for each encoding format
from each cartridge case analyzed could made. The analysis of these comparisons
shows variability in the interpretation of the impressed characters. For the sixteen
cartridge cases forty-eight comparisons were made. In only nine of the forty-eight
comparisons did the results obtained by the two test participants, match those
obtained by this author. In the remainder of the comparisons at least one of the
sets of results differed, with fourteen comparisons in which all three sets of
transfer data differed. The comparisons of these results are illustrated in appendix
M.

This blind test demonstrates the occurrence of variability in the transfer data
results obtained through visual analysis of the micro-characters’ impressions.
Each individual that analyzes these cartridge cases will potentially obtain different
results. This is due to each individual’s interpretation of the “legibility” of the
encoding structures and alphanumeric characters.

The concept of laser-machined micro-characters on firing pins explored by ID
Dynamics can be a feasible technology. Overall, the alphanumeric characters and
the gear code structures proved to be capable of withstanding repeated firing,
however, some degradation of the structures was seen with specific firearms.
Since varying amounts of degradation of the micro characters was observed
between all of the fircarms tested, a determination of what constitutes an
acceptable lifespan for these characters needs to be developed. Further research
and development are required for the use of this technology on rimfire firing pins.

The dot code structures tested on the Smith and Wesson firing pins were
determined to be an unsuitable form of encoding structure for this technology.
Due to their relatively small dimensions (in comparison to the other encoding
structures) they suffered severe degradation as well as severe deposition of foreign
material making them illegible on the firing pin. These same issues were realized
by the manufacture and were the reasons for the change to the gear code structures
on the second-generation firing pins.

The radial bar code structures withstood repeated test firing overall, however
issues with specific firearms were noted. The flattening/obliteration of a portion
of the radial bar code structures by the continual contact with the firing pin
aperture was observed on eight out of the fourteen firing pins tested: the SeeCamp
25 ACP, AMT 380 Auto and all six of the Smith & Wesson Model 4006. Since a
limited number of firearms were tested in this study, it is unknown how many
different firearms will produce this same result. A second issue facing the radial
bar codes arose with the observed degradation of the separating structures between
groups of bar code structures on the Sig Sauer firing pin. It was unknown if this
degradation was a result of these separating structures being machined too narrow,
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or if it was due to the material from which the firing pin was manufactured. This
degradation will directly affect the width of the radial bar code structures as well
as their impressions, thereby directly affecting the legibility and potential
decoding.

The quality and legibility of the impressions of the three encoding formats were
firearm and ammunition brand specific. Each firearm demonstrated a different
transfer pattern. The function and design of each firearm affected the manner in
which the firing pin struck the primer or rim of the cartridge case, thereby
controlling the depth of the firing pin impression and the presence or absence of
firing pin drag, multiple strikes of the firing pin and flowback.

Three of the firearms tested showed signs of decreasing overall transfer rates
throughout test firing, however the transfer rates for each of the encoding formats
was seen to be directly dependent upon the brand of ammunition tested. Each
brand of ammunition provided a different transfer rate that can be seen in the
“Encoding Structures Transfer Trend” graphs locate in the appendix for each
firearm. In most all instances the transfer rate for each brand of ammunition was
constant upon repeated test firing. The testing of such a wide array of ammunition
brands demonstrated that the brand of ammunition utilized plays a direct role in
the percent transfer and legibility of the micro-characters. Unfortunately, the
brands of ammunition available to the public are most likely uncontrollable.

It was demonstrated that the encoding structures on the firing pin can be damaged
or obliterated with relative ease once the firing pin is removed from the firearm.

The alphanumeric encoding format is currently the only one of the three encoding
structures utilized on the second-generation firing pins that will allow for the
potential identification of a firearm. ID Dynamics could provide no information
regarding the reading and decoding the impressed radial bar code and gear code
structures. This lack of information precludes the analysis, assessment and
viability of these two encoding formats.. Without decoding protocols, it is
unknown what factors and quantity of degradation will negate a positive
identification of a firearm from these two encoding formats. The results provided
in the text above and in the appendices only provide the quantity of the radial bar
code and gear code structures that were transferred into each firing pin impression.
No data was collected regarding changes in the dimensions and or spacing of the
structures for these two encoding formats. In order for the radial bar code and
gear code formats to be utilized as a method of individual firearm identification
from micro-serialized firing pins, the methods for reading and decoding these two
encoding formats must be obtained from the manufacturer and tested.

Estimated Costs for Firing Pin Fabrication
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We developed cost estimations based upon two scenarios. The cost estimates assume a
large production effort and serialization of numerous firing pins. The details of the cost
estimate and the source of the data is listed in Appendix N Estimated Cost for
Equipment Setup and the Machining of Micro-Serialized Firing Pins. These
costs assume full-scale production of serial firing pin for all new handgun sold in
California. If micro-serial requirement applies only to a few selected new models, one
can logically expect a dramatic increase in manufacturer production costs which would
invalidate the cost efficiencies we used in our estimate.

Scenario 1:
Stand alone processing station capable of engraving 100-200 firing pins per day.
First year cost per engraved firing pin - $7.87

Scenario 2:
Fully automated processing station, capable of engraving 1000 plus firing pins per day.
First year cost per engraved firing pin -$6.72

These costs are very conservative costs and can be much higher. In fact, if additional
processing steps are added such as deburring, etching, and diamond coating, then the end
cost can be much more than what has been calculated in Appendix N

External Review of the Micro-Serial Number Report.

The initial report submitted to the CPRC was reviewed by three external
reviewers; Lucian Haag, a well known independent firearms expert, and former
president of the Association of Firearms and Toolmark Examiners (AFTE) and
Simon A. Cole and George Tita from the UC Irvine Department of Criminology,
Law & Society, School of Social Ecology. These unedited reviews and the
responses to some of the suggestions appear in Appendix O. External Review of
the Micro-Serialized Report.

In summary Mr. Haag said: “The research presented not only fulfills the general
objectives stated in the Report but goes beyond in that it also addresses the second
generation micro-serialization---"  “The authors clearly understand forensic science
and forensic firearms evidence. Their appendices also demonstrate skilled use of stereo
microscopes and scanning electron microscopes. Other forensic scientists should have no
difficulty in reaching similar conclusions from a detailed inspection of the data and
illustrations in this Report”.

Professor Cole said: “This is a comprehensive and informative report. The research was
performed appropriately and competently, and the report clearly and coherently reports
the results of the research”. “The investigators have appropriately performed the
research they set out to do. They have also addressed some important issues that I do
not recall from the original proposal (e.g., Recommendation #3, which is excellent and
insightful ”.
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Professor Tita said: “I have found the research report to be written in a clear and
concise manner ----. The authors have also done a solid job in fulfilling the stated
purpose of the originally funded research proposal. It is my opinion that the report
provides extremely valuable information with regards to the pending legislation
regarding the implementation of a micro-imagine process for firing pins on all guns
sold in California (Assembly Bill 1471). The research findings and
recommendations, all of which are supported by the careful and compelling
analyses conducted by the authors, clearly demonstrate that funding such a
program would be wasteful without further research”.
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PoLICY IMPLICATIONS AND
RECOMMENDATIONS FOR FURTHER
RESEARCH

The finding of this study have direct implications for the Crime Gun Identification
Act of 2007’s (AB 1471’s) proposed application of second-generation micro-
serialized firing to a// semiautomatic handguns sold in the state of California. As
shown, while micro-stamping technology works with some firearms, it does not
perform equally well for every encoding format or in every semiautomatic
handgun. As only a limited number of firing pins, encoding sequences, and
firearms were tested in this study, it is unknown how this emerging technology
would function across the board in relation to all the different makes and models
of semiautomatic handguns sold in California each year. Given this uncertainty this
research suggests that is this technologies current stage of development it is likely
inadequate to provide the satisfactory transfer of the micro-character from all firearms
currently on the California Safe Handgun List. To determine if any other firearms
equipped with this technology will inadequately provide a satisfactory transfer of the
micro-characters, one of every make and model of semi-automatic handgun sold in the
state of California would have to be tested. This would implicate that over 2000 different
firearms would have to be equipped with micro-serialized firing pins and thoroughly
tested.

Furthermore, it must be determined if the current placement of an eight-digit
alphanumeric code (consisting of two lines of four characters) on the face of the
firing pin will accurately allow for the inclusion of sufficient information to create
a searchable database associating this encoding format with the “make, model and
serial number of the pistol” as required by AB 1471 (and by AB 352. At the
present time, therefore, because its forensic potential has yet been fully assessed, a
mandate for the implementation of this technology in all semiautomatic handguns
sold in the state of California is counter-indicated. Further testing, analysis, and
evaluation are required.

Several areas calling for further research recommend themselves, including:

1. Criteria to determine the transfer rate required for
identification
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The data collected for each cartridge case in this study only provides the transfer
rate of each encoding format. In order for this information to be useful, criteria
need to be set stipulating exactly what transfer rates (for each encoding format)
constitute a sufficient quantity of characters to allow for the potential
identification of the firing pin that produced them. These criteria should be
created in conjunction with practicing firearms examiners, the state of California
and the personnel responsible for the creation of the database for this technology.

2. Decoding protocols for properly interpreting radial bar and
gear codes

At the current time no protocols have been provided regarding the proper
interpretation of the radial bar codes and gear codes. Without such protocols the
impressions of these encoding structures are nothing more than that: impressions.
Decoding conventions need to be obtained from ID Dynamics for these two
encoding formats to be interpretable. Once this information is obtained, testing
will need to be conducted to determine what factors affect their interpretation,
such as changes in width and spacing. Without these instructions the radial bar
codes and gear codes are rendered mute, unable to provide any identifying
information.

3. Firearm-related crime statistics to be compiled

A survey of crimes committed with semiautomatic handguns needs to be compiled
and sorted into two specific categories: crimes committed by the registered owner
of the fircarm and firearm crimes committed by someone with a firearm not
registered to the end user, such as gang related shootings. In the crime laboratory,
it is the firearms used in gang related shootings that are of most concern. It is not
unusual to link several homicides based on fired cartridge case identifications
from the IBIS system. When the responsible handgun is later recovered from a
suspect, they are unable to charge the suspects with the prior homicides because
the gang participants pass the handguns between their fellow members. By
looking at the source/history of these recovered handguns we can estimate whether
or not the issue of firing pin serialization would have a significant effect on linked
the suspect to the actual homicide. This information will aid considerably in
determining the potential benefit this technology will provide to the law
enforcement community for the identification of possible suspects and potential
leads to the identification of individuals responsible in firearm-related crimes.

4. Implementation strategies to be developed collaboratively
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The development of a viable commercial implementation strategy for this
technology is a necessity. This must be completed in collaboration with officials
from the state of California, firearms manufacturers and ID Dynamics. Many
different implementation strategies for this technology may be possible. The laser
micro-machining could be conducted by the state, each individual firearm
manufacture, a combined effort of the two, or by another private entity. These and
other scenarios should be prototyped and evaluated prior to the legislative and
commercial implementation of this technology.

5. Technology implementation prototype to be piloted

Prior to implementing this technology statewide, a smaller-scale prototype should
be piloted. The ideal scenario for testing such a prototype would be a group of
selected law enforcement agencies equipped with about 3,000 semiautomatic
handguns. This number provides an incentive for vendors with firing pin
engraving technology to come up with competitive bids to manufacture such
serialized firing pins, which would have unique serial numbers. It would also
expand the study by providing for a mix of different handgun and calibers for
those that we have not tested. This number of firearms equipped with micro-
machined firing pins should be sufficient to allow for a more accurate evaluation
of this technology. This study would provide beneficial information as to the time
required and cost incurred for the laser machining of micro-characters onto firing
pins. It would also address the suitability of such micro-numbers in handguns
other than the CHP Smith and Wesson firearms. As an example, Glock firing pins
are substantially different and have different dynamics. Furthermore if radial and
gear code technology is to be contemplated, we need to test the coding structure
with realistic serial numbers.

6. Relevance to Current Firearms

The firearms and firing pins used in this study are relevant to current firearms and
most of their future model changes. The manufacture of firearms is a traditional
and incremental process and any changes happen over a long period of time.
Many model variations of firearms involve only incremental change to that
particular firearm. The CHP Smith and Wesson pistols used in this study were
new pistols purchased by the CHP. The Colt 1911 design pistol is still produced
both in the traditional design and new model variation with interchangeable parts.
Thus our expectation is that the results of the firing pins used in this study will be
relevant to the current models we tested and the future derivatives.
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What Micro Serialized Firing Pins
Can Add to Firearm Identification
in Forensic Science:

How Viable are Micro-Marked
Firing Pin Impressions as
Evidence?

APPENDICES

Appendix A thru Appendix O are listed in a separate PDF document.
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ROB BONTA State of California
Attorney General DEPARTMENT OF JUSTICE

DIVISION OF LAW ENFORCEMENT
BUREAU OF FIREARMS

P O BOX 160487

SACRAMENTO, CA 95816-0487
Telephone: (916) 210-2377

E-Mail Address: bofregulations@doj.ca.gov

December 23, 2022

Firearms Manufacturers and Interested Parties

Re: Invitation for Preliminary Comments on Proposed Rulemaking
Regarding Firearm Microstamping

Background

Since 2001, California’s Unsafe Handgun Act has established baseline safety and
certification standards for handguns. The Act places restrictions on the manufacture, sale or
importation of “unsafe handguns” that do not meet these minimum standards. Over a decade
ago, California lawmakers expanded these restrictions by enacting the Crime Gun Identification
Act, the nation’s first law mandating that newly developed semiautomatic pistols incorporate
microstamping technology to assist law enforcement in solving gun crimes. This technology
transfers a microscopic array of characters (“microstamp”) from the firearm to the ammunition
cartridge when the firearm is fired. Law enforcement could then use the microstamped cartridge
to identify the handgun that fired the ammunition.

Previously, California Penal Code section 31910 had required the microstamp to be
imprinted in two or more places on the internal working parts of the handgun. Effective July 1,
2022, Assembly Bill (AB) No. 2847 revised the criteria by requiring the microstamp to be
imprinted in only one place on the interior of the handgun. This change was made to encourage
manufacturers to equip handguns with a microstamping mechanism.

Invitation for Comments

Existing regulations implementing the law do not require the unique microstamp on each
handgun to be transmitted to and recorded by the Department of Justice (Department). Without a
record of this information, law enforcement is unable to use the microstamp to identify firearms
that are used in criminal activity.

In accordance with California Government Code sections 11346, subdivision (b), and
11346.45, the Department seeks input from stakeholders in developing a procedure for each
handgun’s unique microstamp to be transmitted to the Department so that it can be recorded for
future reference.

Comments on the following topics will assist the Department in developing new regulations
to achieve the law’s objectives in the most effective manner:

DEFENDANT'S EXHIBIT 28
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Firearms Manufacturers and Interested Parties

December 23, 2022

Page 2

e  Who is best suited to provide the microstamp to the Department? Is it manufacturers,
U.S. distributors, a U.S. regional distribution location, or dealers?

e When should the microstamp be provided to the Department? For example,
manufacturers could be required to report the microstamp to the Department prior to the
firearm being offered for sale in California, or manufacturers could be required to report
the microstamp to the Department shortly after the sale of each microstamp-equipped
handgun.

e How should the microstamp be provided to the Department? For example, the
microstamp could be transmitted via an Excel document through a secure transfer
protocol.

e Ifthe firearm part that creates the microstamp imprint needs to be replaced (e.g., a firing
pin is broken), should the regulated replacement part have the same microstamp as the
original part, or should the manufacturer be able to provide a replacement part with a
different microscopic array?

The public is invited to submit comments related to any issue regarding the implementation
of this procedure.

Commenters are encouraged to review the short “Tips for Submitting Effective Comments”
guide for help formulating and submitting effective comments, found here:

https://oag.ca.gov/sites/all/files/agweb/pdfs/meeting/tips-effective-comments.pdf

This invitation for comments is not a proposed rulemaking action under Government
Code section 11346. This invitation for comments is part of the Department’s preliminary
rulemaking activities under Government Code section 11346, subdivision (b). The public will
have the opportunity to provide additional comments on any proposed regulations or
modifications when the Department proceeds with a notice of proposed rulemaking action.

Time for Comments

The Department invites interested parties to submit comments by 5 p.m., February 1,
2023.

How to Submit Comments

Comments may be submitted by email or mail:

e E-mail: bofregulations@doj.ca.gov
Please include “Microstamp” in the subject line.

e Mail written comments:
Kelan Lowney
Department of Justice
P.O. Box 160487
Sacramento, CA 95816

DEFENDANT'S EXHIBIT 28
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Please note that comments submitted to the Department are public records.

Further Information

Information regarding the rulemaking will be posted to https://oag.ca.gov/firearms/regs.
To receive email notifications of future rulemaking activities, please e-mail:
bofregulations@doj.ca.gov.

Sincerely,

D e Mo~

ALLISON MENDOZA, Acting Director
Bureau of Firearms

For ROB BONTA
Attorney General
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Source: Microstamping: A Tool to Identify Crime Guns, Solve Shootings, and Hold Gun Traffickers Accountable,
Johns Hopkins Bloomberg School of Public Health, Center for Gun Violence Solutions, 2 (2022),
https://publichealth.jhu.edu/sites/default/files/2022-11/johns-hopkins-center-for-gun-violence-solutions-
microstamping-memo-11-2022.pdf
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ROB BONTA
Attorney General of California
MARK R. BECKINGTON
Supervising Deputy Attorney General
ROBERT L. MEYERHOFF, SBN 298196
GABRIELLE D. BOUTIN, SBN 267308
S. CLINTON WooDS, SBN 246054
CHARLES J. SAROSY, SBN 302439
De(g)ut Attorneys General
300 South Spring Street, Suite 1702
Los Angeles, CA 90013-1230
Telephone: (213) 269-6356
Fax: _S916 731-2119 ‘
E-mail: Charles.Sarosy@doj.ca.gov
Attorneys for Rob Bonta, in his official capacity
as Attorney General of the State of California

IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

LANCE BOLAND, ET AL., Case No. 8:22-cv-01421-CJC-ADS
Plaintiffs, | NOTICE OF PRELIMINARY
v INJUNCTION APPEAL
ROB BONTA, IN HIS OFFICIAL {?u(?ugr%oom: 5115’“' Cormac J. Carney

CAPACITY AS ATTORNEY GENERAL OF | Action Filed: August 1, 2022
THE STATE OF CALIFORNIA, ET AL., ’

Defendants.

Notice of Appeal (8:22-cv-01421-CJC-ADS)
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PLEASE TAKE NOTICE that Defendant-Appellant Rob Bonta, in his

official capacity as Attorney General of the State of California, hereby appeals to

the United States Court of Appeals for the Ninth Circuit from this Court’s Order

Granting Plaintiffs’ Motion for Preliminary Injunction and the Preliminary

Injunction, issued on March 20, 2023 (Dkts. 60, 61).

Dated: March 27,2023

2

Respectfully submitted,

ROB BONTA

Attorney General of California
MARK R. BECKINGTON Supervising
Deputy Attorney General

ROBERT L. MEYERHOFF
GABRIELLE D. BOUTIN

S. CLINTON WOODS

Deputy Attorneys General

/s/ Charles J. Sarosy

CHARLES J. SAROSY

Deputy Attorney General

Attorneys for Rob Bonta, in his
official capacity as Attorney General
of the State of California

Notice of Appeal (8:22-cv-01421-CJC-ADS)
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CERTIFICATE OF SERVICE

Case Name: Boland, Lance, et al. v. Robert Bonta, et al.
Case No. 8:22-¢v-01421-CJC-ADS

I hereby certify that on March 27, 2023, [ electronically filed the following
document with the Clerk of the Court by using the CM/ECF system:

NOTICE OF PRELIMINARY INJUNCTION APPEAL

I certify that all participants in the case are registered CM/ECF users and that
service will be electronically accomplished by the CM/ECF system.

I declare under penalty of perjury under the laws of the State of California and the
United States of America the foregoing is true and correct. Executed on March 27
2023, at San Francisco, California.

Vanessa Jordan Vanessa Qordon
Declarant Signafﬁre
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Lance Boland et al v. Robert Bonta
Assigned to: Judge Cormac J. Carney

ACCO,(ADSx),APPEAL,DISCOVERY ,MJDAP OUT
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA (Southern Division — Santa Ana)
CIVIL DOCKET FOR CASE #: 8:22-cv-01421-CJC-ADS

Referred to: Magistrate Judge Autumn D. Spaeth

Case in other court: 9th CCA, 23—-55276

Cause: 28:2201 Constitutionality of State Statute(s)

Plaintiff

Lance Boland
an individual

Plaintiff

represented by

represented by
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Date Filed: 08/01/2022

Jury Demand: None

Nature of Suit: 950 Constitutional — State
Statute

Jurisdiction: Federal Question

Alexander Asch Frank

Michel and Associates PC

180 East Ocean Boulevard Suie 200
Long Beach, CA 90802
562-216—4444

Fax: 562—216—4445

Email: afrank@michellawyers.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Joshua R Dale

Michel and Associates PC

180 East Ocean Boulevard Suite 200
Los Angeles, CA 90802
5622164444

Fax: 562—-216—-4445

Email: jdale@michellawyers.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Konstadinos T. Moros

Michel and Associates P.C.

180 East Ocean Boulevard Suite 200
Long Beach, CA 90802
562-216—-4444

Fax: 562—-216-4445

Email: kmoros@michellawyers.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Sean Anthony Brady

Michel and Associates PC

180 East Ocean Boulevard Suite 200
Long Beach, CA 90802
5622164444

Fax: 562—-216—-4445

Email: sbrady@michellawyers.com
ATTORNEY TO BE NOTICED

Carl Dawson Michel

Michel and Associates PC

180 East Ocean Boulevard Suite 200
Long Beach, CA 90802
562-216—4444
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Mario Santellan Alexander Asch Frank

an individual (See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Joshua R Dale

(See above for address)

LEAD ATTORNEY
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Konstadinos T. Moros
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LEAD ATTORNEY
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Sean Anthony Brady
(See above for address)
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Carl Dawson Michel
(See above for address)
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Plaintiff

Reno May represented by Alexander Asch Frank

an individual (See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Joshua R Dale

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Konstadinos T. Moros
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LEAD ATTORNEY
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Sean Anthony Brady
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Carl Dawson Michel
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LEAD ATTORNEY
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Joshua R Dale
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LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Konstadinos T. Moros
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LEAD ATTORNEY
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Sean Anthony Brady

ER-1441



Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-8, Page 143 of 149

Plaintiff

California Rifle & Pistol Association,
Incorporated
a California corporation

V.
Defendant

Robert Bonta
in his official capacity as Attorney
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Robert Leslie Meyerhoff
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CAAG — Office of Attorney General of
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California Department of Justice

455 Golden Gate Avenue Suite 11000
San Francisco, CA 94102—7004
415-510-3807

Fax: 415-703—-5480



Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-8, Page 144 of 149

Defendant

DOES
1-10

Email: Clint. Woods@doj.ca.gov
ATTORNEY TO BE NOTICED

Date Filed

Docket Text

08/01/2022

|—

COMPLAINT Receipt No: ACACDC-33728314 — Fee: $402, filed by Plaintiff
Jerome Schammel, Lance Boland, Reno May, Mario Santellan, California Rifle &
Pistol Association. (Attorney Carl Dawson Michel added to party Lance
Boland(pty:mov), Attorney Carl Dawson Michel added to party California Rifle &
Pistol Association(pty:mov), Attorney Carl Dawson Michel added to party Reno
May(pty:mov), Attorney Carl Dawson Michel added to party Mario
Santellan(pty:mov), Attorney Carl Dawson Michel added to party Jerome
Schammel(pty:mov))(Michel, Carl) (Entered: 08/01/2022)

08/01/2022

o

COMPLAINT with filing fee previously paid (402.00 paid on 08/01/2022, receipt
number 33728314), filed by Plaintiff Jerome Schammel, Lance Boland, Reno May,
Mario Santellan, California Rifle & Pistol Association.(Michel, Carl) (Entered:
08/01/2022)

08/01/2022

S}

CIVIL COVER SHEET filed by Movants Lance Boland, Reno May, Mario Santellan,
Jerome Schammel, Respondent Robert Bonta. (Michel, Carl) (Entered: 08/01/2022)

08/01/2022

I~

CORPORATE DISCLOSURE STATEMENT filed by Movants Lance Boland,
California Rifle & Pistol Association, Reno May, Mario Santellan, Jerome Schammel
(Michel, Carl) (Entered: 08/01/2022)

08/01/2022

I

CERTIFICATE of Interested Parties filed by Plaintiffs All Plaintiffs, (Michel, Carl)
(Entered: 08/01/2022)

08/01/2022

I

Request for Clerk to Issue Summons on Complaint (Attorney Civil Case Opening),, 1
filed by Plaintiffs Lance Boland, California Rifle & Pistol Association, Reno May,
Mario Santellan, Jerome Schammel. (Michel, Carl) (Entered: 08/01/2022)

08/03/2022

M~

NOTICE TO COUNSEL re Magistrate Judge Direct Assignment Program. This case
has been randomly assigned to Magistrate Judge Douglas F. McCormick.
(Attachments: # 1 CV11C) (jtil) (Entered: 08/03/2022)

08/03/2022

loo

21 DAY Summons Issued re Complaint (Attorney Civil Case Opening) 2 as to
Defendant Robert Bonta. (jtil) (Entered: 08/03/2022)

08/05/2022

o

PROOF OF SERVICE Executed by Plaintiff Jerome Schammel, Lance Boland, Reno
May, Mario Santellan, California Rifle & Pistol Association, upon Defendant Robert
Bonta served on 8/4/2022, answer due 8/25/2022. Service of the Summons and
Complaint were executed upon Robert Bonta, in his official capacity as Attorney
General of the State of California in compliance with Federal Rules of Civil Procedure
by personal service.Original Summons returned. (Michel, Carl) (Entered: 08/05/2022)

08/17/2022

NOTICE of Appearance filed by attorney Robert Leslie Meyerhoff on behalf of
Defendant Robert Bonta (Attorney Robert Leslie Meyerhoff added to party Robert
Bonta(pty:dft))(Meyerhoff, Robert) (Entered: 08/17/2022)

08/17/2022

STIPULATION Extending Time to Answer the complaint as to Robert Bonta answer
now due 9/20/2022, filed by Defendant Robert Bonta.(Meyerhoff, Robert) (Entered:
08/17/2022)

09/14/2022

DECLINED STATEMENT OF CONSENT TO PROCEED before the assigned
Magistrate Judge (Meyerhoff, Robert) (Entered: 09/14/2022)

09/14/2022

DECLINED STATEMENT OF CONSENT TO PROCEED before the assigned
Magistrate Judge (Attorney Joshua R Dale added to party California Rifle & Pistol
Association(pty:pla))(Dale, Joshua) (Entered: 09/14/2022)
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09/15/2022

NOTICE OF REASSIGNMENT of MJDAP case from Magistrate Judge Douglas F.
McCormick to Judge Cormac J. Carney for all further proceedings. Any discovery
matters that may be referred to a Magistrate Judge are assigned to U.S. Magistrate
Judge Autumn D. Spaeth. The case number will now reflect the initials of the
transferee Judges 8:22—cv—01421 CJC(ADSx). (rn) (Entered: 09/15/2022)

09/16/2022

Second STIPULATION Extending Time to Answer the complaint as to Robert Bonta
answer now due 9/23/2022, re Complaint (Attorney Civil Case Opening),, 1 filed by
Defendant Robert Bonta.(Meyerhoff, Robert) (Entered: 09/16/2022)

09/22/2022

Joint STIPULATION for Order to Dismiss Second Claim for Relief with Prejudice
filed by Plaintiffs Lance Boland, California Rifle & Pistol Association, Reno May,
Mario Santellan, Jerome Schammel.(Dale, Joshua) (Entered: 09/22/2022)

09/23/2022

FIRST AMENDED COMPLAINT against Defendant Robert Bonta amending
Complaint (Attorney Civil Case Opening),, 1, filed by Plaintiffs Jerome Schammel,
Lance Boland, Reno May, Mario Santellan, California Rifle & Pistol
Association(Michel, Carl) (Entered: 09/23/2022)

09/23/2022

NOTICE TO FILER OF DEFICIENCIES in Electronically Filed Document RE:
Stipulation for Order 16 . The following error(s) was/were found: Proposed document
was not submitted or was not submitted as a separate attachment. Other error(s) with
document(s): No [Prop] Order. In response to this notice, the Court may: (1) order an
amended or correct document to be filed; (2) order the document stricken; or (3) take
other action as the Court deems appropriate. You need not take any action in response
to this notice unless and until the Court directs you to do so. (lom) (Entered:
09/23/2022)

09/26/2022

NOTICE OF LODGING filed re Stipulation for Order 16 (Attachments: # 1 Proposed
Order Re Stipulation for Dismissal of Second Claim for Relief)(Michel, Carl)
(Entered: 09/26/2022)

09/26/2022

ORDER RE: STIPULATION TO DISMISS SECOND CLAIM FOR RELIEF WITH
PREJUDICE 16 by Judge Cormac J. Carney. (SEE DOCUMENT FOR FURTHER
DETAILS.) (rolm) (Entered: 09/27/2022)

10/07/2022

ANSWER to Amended Complaint/Petition 17 filed by Defendant Robert
Bonta.(Meyerhoff, Robert) (Entered: 10/07/2022)

10/07/2022

NOTICE OF INTENT by Judge Cormac J. Carney. Scheduling order to be issued on
December 8, 2022. (rrp) (Entered: 10/07/2022)

11/15/2022

NOTICE OF MOTION AND MOTION for Preliminary Injunction re Enforcement of
the UHA statutes California Penal Code sections 31900 through 32110 filed by
Plaintiffs Lance Boland, California Rifle & Pistol Association, Incorporated, Reno
May, Mario Santellan, Jerome Schammel. Motion set for hearing on 12/19/2022 at
01:30 PM before Judge Cormac J. Carney. (Attachments: # 1 Memorandum of Points
and Authorities, # 2 Declaration of Jerome Schammel, # 3 Declaration of Lance
Boland, # 4 Declaration Mario Santellan, # 5 Declaration of Reno May, # 6
Declaration of Richard Minnich, # 7 Proof Of Service) (Michel, Carl) (Entered:
11/15/2022)

11/15/2022

REQUEST FOR JUDICIAL NOTICE re NOTICE OF MOTION AND MOTION for
Preliminary Injunction re Enforcement of the UHA statutes California Penal Code
sections 31900 through 32110 23 filed by Plaintiffs Lance Boland, California Rifle &
Pistol Association, Incorporated, Reno May, Mario Santellan, Jerome Schammel.
(Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5 Proof of
service)(Michel, Carl) (Entered: 11/15/2022)

11/16/2022

NOTICE TO FILER OF DEFICIENCIES in Electronically Filed Document RE:
NOTICE OF MOTION AND MOTION for Preliminary Injunction 23 . The following
error(s) was/were found: Proposed document was not submitted or was not submitted
as a separate attachment. In response to this notice, the Court may: (1) order an
amended or correct document to be filed; (2) order the document stricken; or (3) take
other action as the Court deems appropriate. You need not take any action in response

to this notice unless and until the Court directs you to do so. (twdb) (Entered:
11/16/2022)
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11/17/2022

NOTICE OF LODGING filed re NOTICE OF MOTION AND MOTION for
Preliminary Injunction re Enforcement of the UHA statutes California Penal Code
sections 31900 through 32110 23 (Attachments: # 1 Proposed Order)(Michel, Carl)
(Entered: 11/17/2022)

11/17/2022

STIPULATION for Extension of Time to File Response and Reply to Motion for
Preliminary Injunction filed by Defendant Robert Bonta. (Attachments: # 1 Proposed
Order, # 2 Proof of Service)(Meyerhoff, Robert) (Entered: 11/17/2022)

11/18/2022

MINUTE ORDER IN CHAMBERS by Judge Cormac J. Carney: ORDER
GRANTING IN PART STIPULATION TO EXTEND TIME RE: PLAINTIFFS
MOTION FOR PRELIMINARY INJUNCTION AND CONTINUING HEARING
DATE 27 . Deadline for Defendant to respond to the Motion to December 5, 2022, and
to continue the deadline for Plaintiffs to file their reply in support of the Motion to
December 12, 2022. The Court further ORDERS that the hearing on the Motion be
continued to January 23, 2023, at 9:00 a.m. ( Motion hearing continued to 1/23/2023 at
09:00 AM before Judge Cormac J. Carney.) (twdb) (Entered: 11/18/2022)

11/30/2022

JOINT REPORT Rule 26(f) Discovery Plan ; estimated length of trial 5 days, filed by
Plaintiffs Lance Boland, California Rifle & Pistol Association, Incorporated, Reno
May, Mario Santellan, Jerome Schammel.. (Michel, Carl) (Entered: 11/30/2022)

12/05/2022

OPPOSITION Defendant's Opposition to Motion for Preliminary Injunction re:
NOTICE OF MOTION AND MOTION for Preliminary Injunction re Enforcement of
the UHA statutes California Penal Code sections 31900 through 32110 23 Defendant's
Opposition to Motion for Preliminary Injunction filed by Defendant Robert Bonta.
(Attachments: # 1 Objections to Plaintiffs' Evidence in Support of Motion for
Preliminary Injunction, # 2 Declaration Declaration of Salvador Gonzalez, # 3
Certificate of Service)(Attorney Gabrielle D Boutin added to party Robert
Bonta(pty:dft))(Boutin, Gabrielle) (Entered: 12/05/2022)

12/08/2022

NOTICE of Appearance filed by attorney Charles Joseph Sarosy on behalf of
Defendant Robert Bonta (Attorney Charles Joseph Sarosy added to party Robert
Bonta(pty:dft))(Sarosy, Charles) (Entered: 12/08/2022)

12/08/2022

SCHEDULING ORDER by Judge Cormac J. Carney. Discovery cut—off 10/19/2023.
LAST DATE TO HEAR MOTIONS is 12/18/2023. Last date to conduct settlement
conference is 11/2/2023. Pretrial Conference set for 2/12/2024 at 3:00 p.m. Bench
Trial set for 2/27/2024 08:30 AM (rrp) (Entered: 12/09/2022)

12/08/2022

ORDER REGARDING SETTLEMENT PROCEDURES, PRETRIAL
CONFERENCE AND TRIAL by Judge Cormac J. Carney. (rrp) (Entered: 12/09/2022)

12/12/2022

REPLY in Support of NOTICE OF MOTION AND MOTION for Preliminary
Injunction re Enforcement of the UHA statutes California Penal Code sections 31900
through 32110 23 filed by Plaintiffs Lance Boland, California Rifle & Pistol
Association, Incorporated, Reno May, Mario Santellan, Jerome Schammel.
(Attachments: # 1 Declaration of Michael Holley, # 2 Plaintiffs' Response to
Defendant's Objections to Plaintiffs' Evidence in Support of Preliminary
Injunction)(Michel, Carl) (Entered: 12/12/2022)

12/14/2022

ORDER Requiring Evidentiary Hearing on Plaintiffs' Motion For A Preliminary
Injunction by Judge Cormac J. Carney. It is hereby ORDERED that Plaintiffs Lance
Boland, Mario Santellan, Reno May, Jerome Schammel, and the California Rifle &
Pistol Association, Incorporated, and Defendant Robert Bonta, in his official capacity
as the Attorney General for the State of California, present live percipient and expert
testimony as well as documentary and other evidence at the hearing scheduled on
January 23, 2023, at 9:00 a.m. on the following topics: SEE DOCUMENT FOR
FURTHER INFORMATION. (twdb) (Entered: 12/14/2022)

01/04/2023

NOTICE of Appearance filed by attorney Sean Clinton Woods on behalf of Defendant
Robert Bonta (Attorney Sean Clinton Woods added to party Robert
Bonta(pty:dft))(Woods, Sean) (Entered: 01/04/2023)

01/13/2023

First EX PARTE APPLICATION for Leave of Witness Dr. Saul Cornell to Appear for
Testify via Video Conference or Phone Defendants Ex Parte Application to Permit

Witness to Testify by Video or Phone at January 23 2023 Hearing filed by Defendant's
Robert Bonta. (Attachments: # 1 Memorandum, # 2 Declaration, # 3 Proposed Order, #
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4 Certificate of Service) (Boutin, Gabrielle) (Entered: 01/13/2023)

01/13/2023

ORDER by Judge Cormac J. Carney: Granting 37 Defendant's Ex Parte Application to
Permit Witness to Testify by Video or Phone at January 23, 2023 Hearing. SEE
DOCUMENT FOR FURTHER INFORMATION. (twdb) (Entered: 01/13/2023)

01/18/2023

NOTICE of Appearance filed by attorney Sean Anthony Brady on behalf of Plaintiffs
Lance Boland, California Rifle & Pistol Association, Incorporated, Reno May, Mario
Santellan, Jerome Schammel (Attorney Sean Anthony Brady added to party Lance
Boland(pty:pla), Attorney Sean Anthony Brady added to party California Rifle &
Pistol Association, Incorporated(pty:pla), Attorney Sean Anthony Brady added to
party Reno May(pty:pla), Attorney Sean Anthony Brady added to party Mario
Santellan(pty:pla), Attorney Sean Anthony Brady added to party Jerome
Schammel(pty:pla))(Brady, Sean) (Entered: 01/18/2023)

01/18/2023

EX PARTE APPLICATION to Permit Remote Testimony of Plaintiffs' Witnesses
Stephen Helsley, Salam Fatohi and Clayton Cramer at January 23rd Hearing on
Plaintiffs' Motion for Preliminary Injunction filed by Plaintiffs Lance Boland,
California Rifle & Pistol Association, Incorporated, Reno May, Mario Santellan,
Jerome Schammel. (Attachments: # 1 Memorandum of Points & Authorities, # 2
Declaration of Sean A. Brady, # 3 Proposed Order) (Brady, Sean) (Entered:
01/18/2023)

01/18/2023

ORDER by Judge Cormac J. Carney: Granting 40 EX PARTE APPLICATION to
Allow Stephen Helsley, Salam Fatohi, and Clayton Cramer to Appear and Testify
Remotely. SEE DOCUMENT FOR FURTHER INFORMATION. (twdb) (Entered:
01/18/2023)

01/23/2023

MINUTES OF Evidentiary Hearing on Plaintiffs' Motion for A Preliminary Injunction
held before Judge Cormac J. Carney 23 : Case called and counsel state their
appearance. The evidentiary hearing is held. Witnesses called, sworn, and testified.
Exhibits identified and admitted. For the reasons stated on the record, the Court
continues this matter to January 24, 2023, at 9:00 a.m. Court Reporter: Suzanne
McKennon. (twdb) (Entered: 01/24/2023)

01/24/2023

MINUTES OF Evidentiary Hearing On Plaintiffs' Motion for A Preliminary Injunction
held before Judge Cormac J. Carney. Witnesses called, sworn, and testified. Exhibits
identified and admitted. For the reasons stated on the record, counsel shall file a joint
stipulation of witness and admitted exhibit list. Counsel shall also file the admitted
exhibits by January 27, 2023. Court Reporter: Debbie—Hino Spaan. (twdb) (Entered:
01/25/2023)

01/24/2023

CONFIRMATION OF EXHIBIT REVIEW AND AUTHORIZATION TO SUBMIT
EXHIBITS TO COURT filed by Lance Boland, Robert Bonta, California Rifle &

Pistol Association, Incorporated, Reno May, Mario Santellan, Jerome Schammel.
(twdb) (Entered: 01/25/2023)

01/24/2023

ORDER REGARDING CLOSING BRIEFING FOLLOWING EVIDENTIARY
HEARING ON PLAINTIFFS' MOTION FOR A PRELIMINARY INJUNCTION by
Judge Cormac J. Carney. It is hereby ORDERED that the parties file briefs no longer
than twenty (20) pages in length by February 24, 2023. It is further ORDERED that
the parties submit response briefs no longer than ten (10) pages in length by March 10,
2023. (twdb) (Entered: 01/25/2023)

01/26/2023

TRANSCRIPT ORDER as to Defendant Robert Bonta for Court Reporter. (Woods,
Sean) (Entered: 01/26/2023)

01/27/2023

STIPULATION for Order Re Plaintiffs' and Defendant's List of Witnesses for the
January 23—-24, 2023 Evidentiary Hearing Accepted and Entered Into the Record filed
by Plaintiffs Lance Boland, California Rifle & Pistol Association, Incorporated, Reno
May, Mario Santellan, Jerome Schammel. (Attachments: # 1 Proposed Order)(Brady,
Sean) (Entered: 01/27/2023)

01/27/2023

STIPULATION for Order Re Plaintiffs' and Defendant's Exhibits Admitted at the
Evidentiary Hearing on Motion for Preliminary Injunction filed by Plaintiffs Lance
Boland, California Rifle & Pistol Association, Incorporated, Reno May, Mario
Santellan, Jerome Schammel. (Attachments: # 1 Exhibit Plaintiffs' Exhibit 1, # 2

ER-1446




Case: 23-55276, 04/28/2023, ID: 12704860, DktEntry: 12-8, Page 148 of 149

Exhibit Plaintiffs' Exhibit 2, # 3 Exhibit Plaintiffs' Exhibit 3, # 4 Exhibit Plaintiffs'
Exhibit 4, # 5 Exhibit Plaintiffs' Exhibit 5, # 6 Exhibit Plaintiffs' Exhibit 6, # 7 Exhibit
Plaintiffs' Exhibit 7, # 8 Exhibit Plaintiffs' Exhibit 8, # 9 Exhibit Plaintiffs' Exhibit 9, #
10 Exhibit Plaintiffs' Exhibit 10, # 11 Exhibit Plaintiffs' Exhibit 11, # 12 Exhibit
Plaintiffs Exhibit 1 to Request for Judicial Notice I/S/O Mtn. for Preliminary
Injunction, # 13 Exhibit Defendant's Exhibit 1, # 14 Exhibit Defendant's Exhibit 2, #
15 Exhibit Defendant's Exhibit 3, # 16 Exhibit Defendant's Exhibit 4, # 17 Exhibit
Defendant's Exhibit 5, # 18 Exhibit Defendant's Exhibit 6, # 19 Exhibit Defendant's
Exhibit 7, # 20 Exhibit Defendant's Exhibit 8, # 21 Exhibit Defendant's Exhibit 9, # 22
Exhibit Defendant's Exhibit 10, # 23 Exhibit Defendant's Exhibit 11, # 24 Exhibit
Defendant's Exhibit 12, # 25 Exhibit Defendant's Exhibit 13, # 26 Exhibit Defendant's
Exhibit 14, # 27 Exhibit Defendant's Exhibit 15, # 28 Exhibit Defendant's Exhibit 16,
# 29 Exhibit Defendant's Exhibit 17, # 30 Exhibit Defendant's Exhibit 18, # 31 Exhibit
Defendant's Exhibit 19, # 32 Exhibit Defendant's Exhibit 20, # 33 Exhibit Defendant's
Exhibit 21, # 34 Exhibit Defendant's Exhibit 22, # 35 Exhibit Defendant's Exhibit 23,
# 36 Exhibit Defendant's Exhibit 24, # 37 Exhibit Defendant's Exhibit 25, # 38 Exhibit
Defendant's Exhibit 26, # 39 Exhibit Defendant's Exhibit 27, # 40 Exhibit Defendant's
Exhibit 28, # 41 Exhibit Defendants Demonstrative Exh. 1, # 42 Exhibit Defendants
Demonstrative Exh. 2, # 43 Proposed Order)(Brady, Sean) (Entered: 01/27/2023)

01/30/2023

TRANSCRIPT ORDER as to Plaintiffs Lance Boland, California Rifle & Pistol
Association, Incorporated, Reno May, Mario Santellan, Jerome Schammel for Court
Reporter. Court will contact Christina Castron at ccastron@michellawyers.com with
further instructions regarding this order. Transcript preparation will not begin until
payment has been satisfied with the court reporter. (Dale, Joshua) (Entered:
01/30/2023)

01/30/2023

ORDER by Judge Cormac J. Carney, Granting Stipulation As To List Of Witnesses At
Evidentiary Hearing On Motion For Preliminary Injunction 47 . 1. Plaintiffs ' and
Defendants List of Witnesses for the January 23—24, 2023 Evidentiary Hearing on
Plaintiffs' Motion for Preliminary Injunction is accepted and entered into the record of
the proceedings. (twdb) (Entered: 01/31/2023)

01/30/2023

ORDER by Judge Cormac J. Carney Granting Plaintiffs' And Defendant's Stipulation
As To Exhibits Admitted At Evidentiary Hearing On Motion For Preliminary
Injunction 48 . (twdb) (Entered: 01/31/2023)

01/31/2023

TRANSCRIPT, DAY 2, for proceedings held on 1/24/2023 at 9:05 a.m.
****Transcript may be viewed at the court public terminal or purchased through Court
Reporter DEBBIE HINO—SPAAN at: WEBSITE www.debbiehinospaan.com; E—mail,
dhinospaan@yahoo.com before the deadline for Release of Transcript restriction.
After that date, it may be obtained from the Court Reporter or through PACER.
Additional formats of the transcript (ASCII, Condensed, and Word
Indexing/Concordance) are also available to be purchased at any time through the
Court Reporter. Notice of Intent to Redact due within 7 days of this date.**. Redaction
Request due 2/21/2023. Redacted Transcript Deadline set for 3/3/2023. Release of
Transcript Restriction set for 5/1/2023. (dhs) (Entered: 01/31/2023)

01/31/2023

51

NOTICE OF FILING TRANSCRIPT filed for proceedings 1/24/2023 at 9:05 a.m. re
Transcript 50 THERE IS NO PDF DOCUMENT ASSOCIATED WITH THIS
ENTRY. (dhs) TEXT ONLY ENTRY (Entered: 01/31/2023)

02/03/2023

TRANSCRIPT for proceedings of Evidentiary Hearing, Day 1, held on 01-23-23;
9:11 a.m. Court Reporter: Suzanne M. McKennon, CSR, CRR, RMR, phone number
(559) 658—0362. Transcript may be viewed at the court public terminal or purchased
through the Court Reporter before the deadline for Release of Transcript Restriction.
After that date it may be obtained through PACER. Notice of Intent to Redact due
within 7 days of this date. Redaction Request due 2/24/2023. Redacted Transcript
Deadline set for 3/6/2023. Release of Transcript Restriction set for 5/4/2023.
(McKennon, Suzanne) (Entered: 02/03/2023)

02/03/2023

55

NOTICE OF FILING TRANSCRIPT filed for proceedings 01-23-23; 9:11 a.m. re
Transcript 54 THERE IS NO PDF DOCUMENT ASSOCIATED WITH THIS
ENTRY. (McKennon, Suzanne) TEXT ONLY ENTRY (Entered: 02/03/2023)
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02/24/2023

DEFENDANTS FIRST CLOSING BRIEF FOLLOWING EVIDENTIARY
HEARING ON PLAINTIFFS MOTION FOR A PRELIMINARY INJUNCTION re
NOTICE OF MOTION AND MOTION for Preliminary Injunction re Enforcement of
the UHA statutes California Penal Code sections 31900 through 32110 23 filed by
Defendant Robert Bonta. (Attachments: # 1 Request for Judicial Notice in Support of
Defendant's First Closing Brief Following Evidentiary Hearing on Plaintiff's Motion
for Preliminary Injunction with Exhibits 2930, # 2 Declaration of S. Gonzalez in
Support of Defendant's First Closing Brief, # 3 Declaration of S. Cornell in Support of
Defendant's First Closing Brief with Exhibit 31)(Sarosy, Charles) (Entered:
02/24/2023)

02/24/2023

PLAINTIFFS POST-HEARING SUPPLEMENTAL MEMORANDUM IN
SUPPORT OF PLAINTIFFS MOTION FOR PRELIMINARY INJUNCTION re
NOTICE OF MOTION AND MOTION for Preliminary Injunction re Enforcement of
the UHA statutes California Penal Code sections 31900 through 32110 23 filed by
Plaintiffs Lance Boland, California Rifle & Pistol Association, Incorporated, Reno
May, Mario Santellan, Jerome Schammel. (Attachments: # 1 Declaration of Alexander
Frank, # 2 Declaration Brian Marvel)(Michel, Carl) (Entered: 02/24/2023)

03/10/2023

DEFENDANTS SECOND CLOSING BRIEF FOLLOWING EVIDENTIARY
HEARING ON PLAINTIFFS MOTION FOR A PRELIMINARY INJUNCTION re
NOTICE OF MOTION AND MOTION for Preliminary Injunction re Enforcement of
the UHA statutes California Penal Code sections 31900 through 32110 23 filed by
Defendant Robert Bonta. (Attachments: # 1 Defendant's Objections to Declaration of
B. Marvel Supporting Plaintiffs' First Closing Brief Following Evidentary Hearing on
Plaintffs'Motion for Preliminary Injunction)(Sarosy, Charles) (Entered: 03/10/2023)

03/10/2023

PLAINTIFFS' REBUTTAL BRIEF IN RESPONSE TO THE STATE'S
SUPPLEMENTAL BRIEF POST MPI BRIEFING (ECF NO. 56) re NOTICE OF
MOTION AND MOTION for Preliminary Injunction re Enforcement of the UHA
statutes California Penal Code sections 31900 through 32110 23 filed by Plaintiffs
Lance Boland, California Rifle & Pistol Association, Incorporated, Reno May, Mario
Santellan, Jerome Schammel. (Michel, Carl) (Entered: 03/10/2023)

03/20/2023

ORDER by Judge Cormac J. Carney: GRANTING PLAINTIFFS MOTION FOR
PRELIMINARY INJUNCTION [Dkt. 23]. SEE DOCUMENT FOR FURTHER
INFORMATION 23 . (twdb) (Entered: 03/20/2023)

03/20/2023

PRELIMINARY INJUNCTION by Judge Cormac J. Carney. This preliminary
injunction shall not take effect until fourteen days from the date hereof to allow the
government to file an appeal and seek a further stay of this preliminary injunction.
SEE DOCUMENT FOR FURTHER INFORMATION. (twdb) (Entered: 03/20/2023)

03/27/2023

NOTICE OF APPEAL to the 9th Circuit Court of Appeals filed by Defendant Robert
Bonta. Appeal of Preliminary Injunction, 61 , Order on Motion for Preliminary
Injunction 60 . (Appeal Fee — $505 Fee Paid, Receipt No. ACACDC—35029752.)
(Sarosy, Charles) (Entered: 03/27/2023)

03/27/2023

NOTIFICATION from Ninth Circuit Court of Appeals of case number assigned and
briefing schedule. Appeal Docket No. 23—55276 assigned to Notice of Appeal to 9th
Circuit Court of Appeals, 62 as to defendant Robert Bonta. (mat) (Entered:
03/28/2023)

03/31/2023

ORDER from Ninth Circuit Court of Appeals filed re: Notice of Appeal to 9th Circuit
Court of Appeals, 62 filed by Robert Bonta. CCA # 23—55276. The motion to take
judicial notice in support of the opposition to the emergency motion for partial stay is
granted. The emergency motion to stay in part the district courts March 20, 2023
preliminary injunction pending appeal is granted. See Nken v. Holder, 556 U.S. 418,
434 (2009). The preliminary injunction is stayed as to the chamber load indicator and
magazine disconnect mechanism requirements of California's Unsafe Handgun Act.
[See document for more details.](mat) (Entered: 04/03/2023)

04/06/2023

REPRESENTATION STATEMENT re Notice of Appeal to 9th Circuit Court of
Appeals, 62 . (Sarosy, Charles) (Entered: 04/06/2023)
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CERTIFICATE OF SERVICE

Case Name: Boland, Lance, et al. v. Robert No. 23-55276
Bonta, et al.

I hereby certify that on April 28, 2023, I electronically filed the following documents with the
Clerk of the Court by using the CM/ECF system:

EXCERPTS OF RECORD

I certify that all participants in the case are registered CM/ECF users and that service will be
accomplished by the CM/ECF system.

I declare under penalty of perjury under the laws of the State of California and the United States
of America the foregoing is true and correct and that this declaration was executed on April 28,
2023, at Sacramento, California.

Fileen A. Ennis /s/ Eileen A. Ennis

Declarant Signature
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