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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
------------------------- -------------x

THE PEOPLE OF THE STATE OF NEW YORK, by
BARBARA D. UNDERWOOD, Attorney General of

the State of New York,

Index No. 451130/2018

Petitioner,

AFFIRMATION OF ALAN
-against- FUTERFAS IN SUPPORT OF

THE RESPONDENTS'

MOTION TO DISMISS
DONALD J. TRUMP, DONALD J. TRUMP JR.,
IVANKA TRUMP, ERIC F. TRUMP, and the

DONALD J. TRUMP FOUNDATION,

Respondents.

--------------------------------------X

ALAN S. FUTERFAS, an attorney duly admitted to practice law in the Courts of the

State of New York, hereby affirms the following under the penalty of perjury pursuant to CPLR

2106:

1. I am counsel for Respondents Donald J. Trump, Donald J. Trump, Jr., Ivanka

Trump, Eric F. Trump and the Donald J. Trump Foundation (the "Foundation") (collectively,

"Respondents"), and respectfully submit this Affirmation in support of their motion to dismiss

the Petition brought by the Office of the Attorney General for the State of New York (the

"NYAG"
or "the Office").

2. I am familiar with the facts and circumstances of this proceeding. The facts set

forth in this Affirmation are based upon the materials and information collected in the course of

our investigation of the facts, the exhibits annexed to this Affirmation, the accompanying

affidavit of Sheri Dillon, Esq. dated Aug. 29, 2018 ("Dillon Aff."), annexed hereto as Exhibit 1;

the NYAG Petition ("Petition"); the affirmation of Assistant Attorney General Steven Shiffman
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("Shiffman
Affirmation"

or "Shiffman Aff.") in support of the Petition and the exhibits attached

thereto.

PRELIMINARY STATEMENT

3. In what we can only conclude is the result of an investigation unduly motivated

by political considerations, on June 14, 2018, the NYAG commenced this proceeding to dissolve

the Foundation and impose fines and penalties against its officers and directors. To no one's

surprise, the Petition filed by the NYAG conveniently fails to mention the most critically

important facts: (i) that over the course of its 30 year history, the Foundation has raised and,

upon dissolution, will have distributed, approximately $19 million dollars, $8 million of which

was contributed directly by Mr. Trump and his companies; and (ii) unlike most charitable

foundations, where significant funds go to pay salaries, meals, travel costs and other

administrative expenses, the Foundation operated with little to no expenses, thereby allowing

nearly every penny raised to go exactly where it should: to support those most in need.

4. And that is precisely what the Foundation did. Since its formation in 1987 until

Donald J. Trump ("Mr. Trump") announced his intention to dissolve the Foundation on

December 24, 2016, the Foundation donated significant sums to almost 600 different charitable

organizations including: Autism Speaks, City Meals On Wheels, Wildlife Conservation Society,

American Cancer Society, March of Dimes, Leukemia and Lymphoma Society, Make-A-Wish

Foundation, Juvenile Diabetes Foundation International, Damon Runyon Cancer Research

Foundation, St. Jude Children's Research Hospital, Martha Graham Center of Contemporary

Dance, American Heart Association, Susan G. Komen Breast Cancer Foundation Inc., American

Red Cross, the New York Hall of Science, New York Landmarks Conservancy, the Ronald

McDonald House, Room to Grow, Seeds of Peace, the New York Botanical Garden, the Whitney
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Museum of American Art and the Salvation Army among others. Not surprisingly, we have been

unable to find a single case quite like this: where an attorney general - New York or otherwise -

brings suit against a charitable foundation which donated almost every single penny it received

to worthy charitable causes.

5. Apart from the real inequity of this action, as shown in the accompanying

Memorandum of Law ("MOL"), there are multiple legal grounds for dismissal. The NYAG's

Petition asserts causes of action that simply fail to state a claim for relief, either equitable or

monetary. That is due to the simple proposition that Respondents have not engaged in any

improper activity for which relief is warranted. The NYAG cannot and does not point to any

cases supporting its position that monetary or equitable relief is justified and appropriate in this

case. Indeed, with respect to the 2016 Veterans Fundraiser, the NYAG is forced to resort to

unsupported legal and statutory constructs in its attempt to castigate conduct which

immeasurably benefitted important and worthwhile charities and the thousands of veterans they

serve. Additionally, the six individual (2007-2015) donations (hereinafter the "Individual

Donations"), criticized by the NYAG provide no basis for equitable relief or damages. Five of

the Individual Donations went to charity, one was a back office oversight, the Foundation was

reimbursed for every donation, and all excise taxes were paid. The claims premised on these

transactions are thus moot as well. And many of the NYAG's claims relate to charitable

donations that occurred beyond the statute of limitations.

6. Much of the relief sought in the Petition is also moot because a little more than

one month after the election, Mr. Trump very publicly announced his intention to dissolve the

Foundation and donate all of its remaining funds to charity. To effectuate that, in the weeks and

months that followed, the Foundation's attorneys reached out to the NYAG to discuss the

3
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procedure for dissolution and suggest charitable organizations where the Foundation's funds

would ultimately be sent. However, the NYAG actively stonewalled dissolution and, in doing so,

delayed distribution of the Foundation's remaining $1.74 million for the next 18 months.

7. The reality is that this Petition - together with the investigation that preceded it -

should never have been brought in the first place. From the moment Mr. Trump announced his

candidacy for office on June 16, 2015, former New York Attorney General Eric T.

Schneiderman made it his stated mission to "lead the
resistance"

and attack Mr. Trump whenever

possible. While he and his Office were investigating the Foundation, they sent dozens of public

emails criticizing Trump administration policies and announcing their intent to "use every

available legal tool to
fight."

Mr. Schneiderman used his public antipathy for Mr. Trump to

solicit donations for his own re-election campaign and advance his career interests and

aspirations. In addition to openly endorsing Mr. Trump's primary opponent in the 2016

presidential election, democratic nominee Hillary Clinton, Mr. Schneiderman served on Ms.

Clinton's "Leadership
Council,"

which was responsible for "building a volunteer team and

campaign operation to help Ms. Clinton win New York
State."

8. At the same time, the NYAG turned a blind eye to serious and significant

allegations of misconduct involving the Clinton Foundation, including claims that it (and its

subsidiaries) violated New York law by failing to disclose $225 million in donations from

foreign governments. Instead of investigating the Clinton Foundation, the NYAG characterized

its alleged wrongdoing as "ministerial, routine[s]
stuff"

and proclaimed that it "would be

completely unfair to single out the Clinton
Foundation."

After Attorney General

Schneiderman's recent resignation from office, the current Attorney General continued the

inflammatory rhetoric, stating publicly that she considers her battles with the President "the most

4
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important work [she] has ever
done"

and has vowed that such "work will
continue."

Respondents

and counsel would have to ignore all of the evidence, amassed below and in the annexed

exhibits, to believe that it was not a very significant factor in the NYAG's decision to investigate

and ultimately bring this proceeding. The appearance of impropriety is overwhelming and

unassailable.

9. For all of these reasons, and all of those more fully described herein, Respondents

seek the dismissal of the Petition in its entirety.

STATEMENT OF FACTS

A. The Trump Foundation

10. The Trump Foundation was established in 1987 by Mr. Trump for the purpose of

raising and distributing money to support various charitable causes. The Foundation has, to date,

distributed approximately $17.5 million to almost 600 different charitable organizations and,

upon dissolution, will disburse another $1.74 million.

11. Mr. Trump's oldest three children, Donald Jr., Ivanka and Eric, who served on the

Board of the Foundation, each have participated in philanthropic work on behalf of worthy

charities. (see Exhibit 2.)1 From approximately 2002 to 2017, Donald Trump Jr. served in

various capacities, including on the Board of Directors for Operation Smile, Smile Train and

their successors - international medical charities that provide free surgeries for children in

developing countries born with a cleft lip, cleft palate and other dental and facial conditions.

(See media articles and webpages describing the charitable work of Mr. Trump, Jr., annexed

hereto as Exhibit 3.) As a part of his work, Mr. Trump, Jr. met with doctors, patients, and their

I Alex Williams, Learning Early How to Give, The New York Times (July 18, 2012), a

copy of which is attached hereto as Exhibit 2.
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families and attended charity events, and otherwise use his public stature to increase the visibility

of these organizations. (See Id)

12. For years, Ivanka Trump has brought awareness to and promoted a wide variety

of charitable causes. Ms. Trump's most significant and ongoing philanthropic work centers on

advancing woman's causes and empowerment. Ms. Trump was a founding partner of the UN

Foundation Girl Up Initiative and also founded the Ivanka M. Trump Charitable Fund, a

philanthropic organization that assists inner city children. In April 2017, Ms. Trump pledged to

donate royalties from her book, Women Who Work, a book designed to empower women, to the

Ivanka M. Trump Charitable Fund which, in turn, made donations to both the Boys and Girls

Clubs of America ("BGCA") and the National Urban League's Entrepreneurship Center's

program. Ms. Trump's donation to the BGCA went to support its STEM program, an initiative

championing access to quality STEM education for girls and underrepresented youth. Over the

years, Ms. Trump has chaired many committees in support of the arts and has donated to a

variety of causes close to her heart. (See Exhibit 4,)2

13. In 2006, at the age of 22, Eric Trump established the Eric Trump Foundation to

support St. Jude Children's Research Hospital in the fight against pediatric cancer 3 In 2012, the

Eric Trump Foundation committed to raise $20 million for the construction of a new, state-of-

the-art surgical center and intensive care unit. Opened in 2014, the Eric Trump Foundation

Surgery & ICU Center at St. Jude treats children with cancer and other life-threatening diseases

using the very latest in medical technology. The Center is also equipped with patient rooms,

family lounges, a multi-media theater room and other accommodations designed to make

2 David A. Fahrenthold, Ivanka Trump donates half the advance from her new book, The

Washington Post (May 12, 2017), a copy of which is annexed hereto as Exhibit 4.
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patients and their families as comfortable as possible. As of December 31, 2016, the Eric Trump

Foundation had helped raise in excess of $16.3 million dollars for St. Jude. (See media articles

and webpages describing the charitable work of Eric Trump, annexed hereto as Exhibit 5. See

also Letter dated September 4, 2012 from Richard C. Shadyac, Jr., annexed hereto as Exhibit 6.)

Despite St. Jude being Eric Trump's life mission, in an effort to avoid even the slightest

appearance of conflict during his father's presidency, Eric Trump resigned from the foundation

in 2016. Trump Hotels, however, continues to support St. Jude, having raised more than $2.4

million since 2007. (See Exhibit
5.)4

14. After the 2016 election, Respondents resigned from all charitable boards save for

Donald Trump, Jr. and Eric Trump, both of whom have remained on the Foundation's board

pending its dissolution.

B. The Investigation

15. Notwithstanding
Respondents'

long history of philanthropy, on September 13,

2016, seven weeks before the 2016 presidential election, the NYAG announced that it was

investigating the Foundation. Despite concerns over the rather obvious timing and political

motivation behind the investigation, the Foundation cooperated throughout 2017, voluntarily

producing records requested by the NYAG and answering questions. On October 3, 2016, the

Foundation suspended operations. On December 24, 2016, Mr. Trump publicly announced his

intention to dissolve the Foundation and donate all of the Foundation's remaining assets to

charitable causes. (Exhibit 1, the Dillon Aff. at ¶ 5. See also Exhibit 7).5

4
David A. Fahrenthold, Eric Trump changes plans, says he will resign from his

foundation - but allow it to keep running, The Washington Post (January 10, 2017), included in

Exhibit 5.
5 See also Jon Swartz, Trump Plans to Shutter Charitable Foundation, USA Today

(December 24, 2016), a copy of which is annexed hereto as Exhibit 7.
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16. In 2017, the Foundation began discussing with the NYAG its plans for dissolution

and on March 17, 2017, submitted a list of proposed charities to which it would donate its

remaining assets. (Exhibit 1, the Dillon Aff. at ¶ 7.) The parties also began negotiating a joint

plan of dissolution. However, rather than allow the Foundation to proceed with dissolution, on

May 25, 2017, during a meeting with the NYAG, it requested additional factual discovery. The

Foundation complied. On October 4, 2017, the Foundation again renewed its request to the

NYAG for approval to proceed with dissolution. And again, the NYAG denied the request, this

time cutting off discussions entirely. (Id)

17. To restart dissolution discussions, on February 1, 2018, the Foundation requested

approval from the NYAG to distribute $1 million of the $1.74 million of the Foundation's

remaining assets. In furtherance of that request, on March 1, 2018, the Foundation provided the

NYAG with a list of potential recipient charities. (Exhibit 1, the Dillon Aff. at ¶ 11.) The

NYAG denied the Foundation's request without explanation. On March 9, 2018, the Foundation

reiterated its request that the NYAG at least approve the potential recipient charities so that the

Foundation could be ready to distribute its funds upon approval by the NYAG. The NYAG did

not respond. (Exhibit 1, the Dillon Aff. at ¶ 12.)

18. On May 7, 2018, The New Yorker magazine reported that four women had

accused then Attorney General Eric T. Schneiderman of physically assaulting
them.6 Three

hours later, Mr. Schneiderman abruptly resigned. On May 10, 2018, the NYAG, now under the

leadership of Barbara Underwood, demanded an immediate meeting with the Foundation's

counsel. (Id) On May 15, 2018, the parties participated in a lengthy teleconference. The

6 see Mayer and Farrow, Four Women Accuse New York's Attorney General of Physical

Abuse, The New Yorker (May 7, 2018)
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Foundation was not permitted to dissolve and distribute the $1.74 million in remaining funds.

(Exhibit 1, the Dillon Aff. at ¶ 13.)

19. On June 14, 2018, the NYAG filed this proceeding seeking court intervention to

compel the Foundation to do exactly what it tried to do for the prior 18 months: dissolve the

Foundation and distribute its remaining funds to charity. The filing was accompanied by a

detailed press release, complete with a color photo, linking the Petition and all 41 of its exhibits.

(See copy of the NYAG Homepage, https://ag.ny.gov/ (accessed on August 29, 2018) and the

press release, annexed hereto as Exhibit 8.) To this day, the NYAG homepage is largely devoted

to the instant lawsuit with a color photo of Mr. Trump handing out a large poster-board replica

check to an important
veterans'

charity, Support Siouxland Soldiers.

C. The Inherent Bias

20. During the Foundation investigation, then-Attorney General Eric Schneiderman

publicly attacked then-candidate Trump and his policies while simultaneously supporting the

Democratic candidate, Hillary Clinton. In addition to donating to her campaign, Attorney

General Schneiderman was appointed to Ms. Clinton's "Leadership
Council,"

with the goal of

generating grassroots support and unifying prominent Democratic endorsements. (See October

26, 2015 Clinton Campaign press release (available at http://www.p2016.org/clinton/

clinton102615prny.html), annexed hereto as Exhibit 9. See also Exhibit 10.)7

21. Following the presidential election, the NYAG's publicly expressed animus

against Mr. Trump only escalated, particularly as former Attorney General Schneiderman began

preparing for his own re-election. In 2017 and 2018, for example, while the NYAG was actively

investigating the Foundation, "Team
Schneiderman"

distributed email blasts attacking the

7 Mark Greenblatt, Clinton Charities Exclusive Investigation, THE E.W. SCRIPPS

COMPANY (Sept. 6, 2016), a copy of which is annexed hereto as Exhibit 10.
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President as a way of soliciting donations to his re-election campaign. Some of the comments

made by the NYAG to solicit donations included the following:

a. "As you've heard by now, I've taken more than 100 official actions to

fight the Trump Administration's destructive policy agenda. . . .Make a

donation. . . . make a donation . . . before midnight to show Trump and the

GOP that we're not going
anywhere."

b. "Over the past year, each time the Trump administration took action that

threatened New Yorkers, Eric stepped up to fight back. . . . . 'We try and

protect New Yorkers from those who would do them
harm,'

Mr.

Schneiderman said during a recent interview in his Manhattan office. . .

help spread the word how Eric is leading the resistance. . .
."

c. "It's because of people like you who support our campaign with your

contributions and engagement that Eric can focus on ñghting continued

threats and new attacks from the Trump administration. Will you chip
in . . .

.?"

d. "While Eric stands up for the people of New York, defending our most

basic rights from attacks coming out of Washington, he's also facing a big
fund raising deadline this Friday, January

12th."

e. "The law is on our side, and Trump needs to learn he can't bully cities or

states. . . . [Schneiderman] needs the support of people like
you."

f. "I will sue to protect New Yorkers'
and put a stop to Trump's irresponsible

and illegal efforts. . . . I will use every available legal tool to fight their

dangerous agenda, and I need to know I have you with me in this effort.

Add your name to send a message to the Trump administration. . .
."

g. President Trump has been threatening to end the federal subsidies under

the Affordable Care Act. . . . Make a . . . . contribution today as a way of

saying you want an attorney general who is committed to standing up for

all New Yorkers during Trump's
presidency."

h. Tomorrow at midnight our campaign faces a New York State fundraising
deadline- our first full reporting period since Donald Trump assumed

office. . . . contribute to support Eric's re-election campaign [and]. . . .

send a message that we are prepared to continue fighting Trump's radical

agenda while showing that there's a powerful movement supporting
Eric."

i. "There's been no shortage of dangerous, unlawful policies unleashed by
the Trump administration in the past twelve months . . . . Will you stand

with him by chipping in and helping us hit our goal of $200,000 in online

contributions by Sunday at
midnight?"

10
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j. "I've sought to aggressively protect New Yorkers from Donald Trump's

radical agenda.....Make a $3 contribution to my re-election
campaign."

k. "When Trump was elected, it became very clear to me, having known him

for some time, that there were going to be new challenges. . . . Will you

make a $3 contribution today to help me win
re-election?"

1. "In just a second, we are going to ask you if you'd be willing to make a

donation to Eric Schneiderman's re-election campaign. . . . As you know,

Eric Schneiderman has been one of the leading voices in the nation

holding President Trump accountable. . .
."

m. "The attacks we've seen from this presidential administration are like

nothing we've seen before, and with you by my side, I was ready to fight. .

. . Will you take a moment to chip in and help
me?"

n. "I've taken nearly 50 legal actions to stop Trump's dangerous deregulatory
agenda. . . . [S]how your support for the fights ahead by chipping in $5 or

more
today?"

(See Schneiderman 2018 Campaign Solicitations, annexed hereto as Exhibit 11,.for these as well

as other email solicitations)

22. Separately, on more than 50 occasions, the Office of the NYAG published

statements on its website criticizing the President and the policies of his administration. Some of

these statements announced with fanfare lawsuits filed by the NYAG against the Trump

administration. (See Press Releases from the office of the NYAG, annexed hereto as Exhibit 12.)

23. While the NYAG was publicly investigating the Foundation, the Office was

turning a blind eye to serious and significant public allegations of misconduct involving the

Clinton Foundation. According to press reports, in April 2016, the Clinton Foundation received

a State Department subpoena seeking documents regarding projects that may have required

federal government approval during Ms. Clinton's time as Secretary of State (2009-2013). (See

media articles concerning the Clinton's Foundation, annexed hereto as Exhibit 13.) In particular,

the acquisition of a Canadian Uranium mining business, Uranium One, by Russian interests in

2010, which acquisition needed approval by the Committee on Foreign Investments on which

11
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Ms. Clinton served, raised serious conflict of interest questions after the Clinton Foundation

revealed donations totaling $2.35 million from Uranium One's chairman, donations which,

according to published reports, were not disclosed on the Clinton Foundation's tax returns. (See

Exhibit
13.)8

According to press reports, on June 8, 2010, Uranium One announced it had signed

an agreement to sell a majority stake to ARMZ, the mining arm of Rosatom, the Russian nuclear

agency. The press further reported that, three weeks later, Mr. Clinton was paid $500,000 for a

speech in Moscow on June 29, 2010 by a Kremlin-linked investment bank that promoted

Uranium One stock. (See Id) The speech occurred after the Uranium One deal was announced,

but before it was approved by the Committee on Foreign Investments in October, 2010. (Id)

24. In response to the public scrutiny, in November 2015, the Clinton Foundation

amended four years of Form 990 tax returns for 2010-2013-the period in which Ms. Clinton

served as Secretary of State. (Id) The NYAG, however, did nothing.

25. Then, on September 6, 2016, one week before NYAG Schneiderman announced

the investigation of the Foundation, a Scripps Washington Bureau review of tax returns reported

that the Clinton Health Access Initiative, a subsidiary of the Clinton Foundation, failed to report

to the State of New York, in violation of New York law, hundreds of millions of dollars it

received from foreign donors from 2010-2014 (while Ms. Clinton was Secretary of State), even

though the NYAG makes available a detailed protocol for disclosing contributions. (Exhibit

10.)9
According to records compiled and reported by the media, between 2010 and 2014, there

8 Tom Hamburger and Rosalind S. Helderman, Clinton Foundation received subpoena

from State Department investigators, THE WASHINGTON POST (February 11, 2016), a true and

correct copy of which is included in Exhibit 13.
9 Jonathan Allen, Exclusive: Clinton charities will refile tax returns, audit for other

errors, REUTERS (Apr. 23, 2015), included in Exhibit 13; and Mark Greenblatt, Clinton Charities

Exclusive Investigation, THE E.W. SCRIPPS COMPANY (Sept. 6, 2016), a copy of which is annexed

hereto as Exhibit 10.
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was a difference of $225 million between what the Clinton Foundation reported to New York

State and what the Clinton Foundation recorded on federal IRS forms as government grants

received. Id According to press reports, because New York State requires greater transparency

and public disclosure than the IRS, compliance would have revealed the identities of the foreign

governments, and the amounts and dates of the transactions, comprising the $225 million

donated to the Clinton Foundation. Id

26. Instead of acting on the long-standing media investigation of the Clinton

Foundation and the Scripps Washington Bureau report of September 6, 2016, then-Attorney

General Schneiderman conveniently announced his Office's investigation of the Trump

Foundation on September 13, 2016. As for the Clinton Foundation's reported fundraising

activities and conflicts of interests, and the reported lack of disclosure of over $225 million it

received as from foreign governments, this was all, according to Mr. Schneiderman, "ministerial,

routine
stuff."

(Exhibit 13.)

27. Apparently, the Clinton Foundation's self-corrections via years of amended tax

returns were more than sufficient for the NYAG where a reported multi-million dollar

discrepancy was at issue - in addition to the $2.35 million donated to the Clinton Foundation

while the Uranium One deal was up for approval.

28. The NYAG raised money and campaigned on a virulently anti-Trump platform.

The Office he led reflected his antipathy, was conflicted, manifestly partial, and should never

have been investigating this case. (See Exhibit
14.)l°

l° N.Y State Legislature Votes In Barbara Underwood To Remain Attorney General For

Rest Of Year, WCBS880 (May 22, 2018), annexed hereto as Exhibit 14.
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D. The Lawsuit

29. All told, the NYAG takes issue with seven events out of the Foundation's

estimated 700 charitable donations during this time period; six (6) of which took place prior to

the presidential campaign (the "Individual Donations"), and one of which took place after it

began (the "Veterans Fundraiser"). A description of each of these donations follows in

chronological order.

The Fisher House Donation (2007)

30. In 2007, Mar-a-Lago, a private club in Palm Beach, Florida, received a town

citation accusing the club of violating a local ordinance by flying a massive American flag on its

property. In response, Mar-A-Lago filed suit challenging the constitutionality of the ordinance as

an undue restriction of the First Amendment's guarantees of free speech and freedom of

expression and a violation of the Fourteenth Amendment's Equal Protection Clause. (See Mar-

A-Lago, LL.C. v. Town of Palm Beach, 07-cv-80050-DTKH (S.D. Fla. Jan. 18, 2007).

31. Rather than litigate for years, and following court-ordered mediation, the parties

settled the matter on April 17, 2007. The Town and Mar-A-Lago reached a graceful and

intelligent resolution. Mar-A-Lago could continue to fly its flag on an agreed-upon location on

the property. Although Mr. Trump was not a party to the lawsuit, the terms of the settlement

provided that he would contribute $100,000 to charities agreed to between the parties relating

either to veterans, the American flag or the local VA Hospital. (The Settlement agreement is

attached to the Shiffman Aff. as Ex. 32).

32. The Foundation donated $100,000 to the Fisher House Foundation, a respected

501(c)(3) charitable organization that helps thousands of military families and wounded soldiers.

Fisher House builds or rents housing near military bases and VA medical centers to provide
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comfortable accommodations for the families of service members undergoing medical treatment.

It also provides scholarship programs for military families and their children. (See webpage from

www.fisherhouse.org, annexed hereto as Exhibit 15.)

33. The settlement was overseen by lawyers on both sides and by the mediator who

was a former judge. No one thought this was anything but a sensible way to end the litigation by

benefitting an important local charity. Notwithstanding the foregoing, after issues were raised a

decade later, on March 10, 2017, the Foundation was reimbursed $100,000 plus interest in the

amount of $8,763.41.

The Alonzo Mourning Charities Event (2012)

34. Alonzo Mourning Charities ("AMC") is a charitable organization run by former

NBA player Alonzo Mourning which provides advocacy and educational services to

disadvantaged children in South Florida. In 2011, AMC held a charity golf tournament on the

property of the Trump National Golf Course in Briarcliff, New York ("TNGC"). As part of the

event, golfers were given the opportunity to win $1 million if they hit a "Hole in
One"

at the par

3, 13th hole. In advance of the event, AMC obtained what is known as "Hole in
One"

insurance

to underwrite and guarantee the payment. Notwithstanding the infinitesimal chances of making a

"Hole in One", an individual named Martin B. Greenberg did just that. When the insurer who

had issued the policy refused to pay out, Greenberg filed suit against the insurer, TNGC, AMC

and others.

35. Eventually, the parties settled, with AMC agreeing to make a $775,000

contribution to Mr. Greenberg's charitable foundation. (The Settlement Agreement is annexed to

the Shiffman Aff. as Ex. 34.) Though neither TNGC nor Mr. Trump had any legal obligation to

fund the settlement, Mr. Trump did not wish for AMC to suffer financially. Accordingly, in an
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an accounts payable clerk. Presuming that "And Justice for
All"

was a charity, the accounts

payable clerk proceeded to look up the name of the organization in her book of IRS approved

501(c)(3) charities. (See the Accounts Payable file for And Justice for All payment, annexed to

the Shiffman Aff. as Ex. 30, at 5). The book contained a 501(c)(3) with the name "And Justice

for
All"

based in Utah. (See id.) The clerk circled and highlighted the entry in the IRS book.

Believing the 501(c)(3) "And Justice for
All"

to be the recipient organization, the clerk issued a

Foundation check made out to "And Justice for
All,"

and another administrative clerk sent the

check to Pam Bondi's re-election campaign address in Florida on September 9, 2013. (See

Transcript of the Examination under Oath, dated Sept. 13, 2017, annexed to Shiffman Aff. at Ex.

9) The clerk's records and all of the facts of this episode were shared with the NYAG long

before the filing of the Petition. (See Shiffman Aff. at Ex. 30.)

39. When the Foundation filed its 2013 IRS Form 990-PF with the Charities Bureau

as part of its annual New York State filing obligation, the Foundation was not aware of the mix

up and thus did not disclose the contribution to Ms. Bondi's re-election campaign, (The 2013

CHAR 500 is attached to the Shiffman Aff. as Ex. 28.) Then, the Foundation's outside

accountants compounded the mix-up by mistakenly identifying the contribution on the

Foundation's Form 990-PF tax return as being made to "Justice for
All,"

a 501(c)(3)

organization located in Kansas.

40. On or about March 23, 2016, almost six months prior to the initiation of the

NYAG investigation, when this series of back office oversights became apparent, the Foundation

took immediate remedial steps by filing an IRS Form 4720 describing what had occurred. (A

copy of the 2015 Form 4720 is attached to the Shiffman Aff. as Ex. 29.) The excise tax was paid

and Mr. Trump reimbursed $25,000 to the Foundation.
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The DC Preservation League Donation (2013)

41. In 2013, the Foundation contributed $5,000 to the DC Preservation League

("DCPL"), a section 501(c)(3) organization that works to protect historic buildings in

Washington, D.C. (See a a webpage from the DCPL website describing their work, annexed

hereto as Exhibit 18.) The contribution entitled the Foundation to run an ad in the hard copy

program for a DCPL fundraising event. A promotion for The Trump International Hotel in D.C.

("D.C. Hotel") was placed in the event's program. (Copies of the relevant excerpts from the

program are annexed to the Shiffman Aff. as Ex. 39.)

42. Although the program provided, at best, an incidental benefit to the D.C. Hotel,

on December 9, 2016, Trump Hotels contributed $5,084.62, plus interest, to the Foundation to

reimburse it for the contribution to DCPL. On December 19, 2016, the Foundation filed Form

4720 reporting the transaction. (Copies of 2014 Form 4720 and Amended 2015 Form 4720 are

annexed to the Shiffman Aff. as Ex. 40 and Ex. 41.) Further, Trump International Hotel

Management LLC paid excise taxes and interest in the amounts of $502.33, $505.12, and

$506.88, respectively, for each of the 2013, 2014 and 2015 tax years.

The Unicorn Children's Foundation Donation (2014)

43. On March 1, 2014, the Unicorn Children's Foundation, a 501(c)(3) organization

that provides support to children and young adults with developmental, communication and

learning disorders, held its 14th Annual Gala at the Mar-a-Lago Club in Palm Beach, Florida.

(See a copy of the Unicorn Children's Foundation, www.unicornchildrensfoundation.org,

annexed hereto as Exhibit 19.) Mr. Trump attended the event and received an award "for his

continued support of the Unicorn Children's Foundation's
mission."
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44. A painting of Mr. Trump was donated as an auction item. To help the Unicorn

Children's Foundation raise money, Mr. Trump bid $10,000 for the painting. When no higher

bid was obtained, the Foundation donated $10,000 on March 20, 2014 to the Unicorn Children's

Foundation. After the auction, the painting was placed in a storage room by hotel staff at the

Trump Hotel in Doral, Florida. Unaware that the painting was owned by the Foundation, hotel

staff later decided to hang it in the hotel. (See Shiffman Aff. at Ex. 40 and Ex. 41.)

45. Eventually, media identified the painting as having been acquired by the

Foundation at the Unicorn Children's Foundation's 14th Annual Gala. In November 2016, Doral

hotel staff was notified that the painting belonged to the Foundation. The painting was removed

from the hotel and returned to the Foundation. On November 17, 2016, the Doral Hotel paid

$185.82, plus interest, to the Foundation as compensation for the fair rental value of the painting

as determined by an outside appraisal report. On December 19, 2016, the Foundation filed IRS

Form 4720. Outstanding excise taxes and interest in the amount of $8.49 and $18.48,

respectively., for each of 2014 and 2015, were paid by the entity which owns the Doral Hotel.

(See id.)

The 2015 NALT Donation (2015)

46. In 2015, the Foundation donated $32,000 to the North American Land Trust

("NALT") to satisfy a $32,000 pledge by Seven Springs LLC ("Seven Springs"). The NALT is a

land preservation organization that undertakes projects to preserve natural resources. (See

webpage from NALT website describing their work, attached hereto as Exhibit 20.) Seven

Springs pledged to donate $32,000 to a stewardship fund that NALT maintains to manage

properties that it acquires. The $32,000 payment was made from the Foundation rather than

from Seven Springs because of NALT's 501(c)(3) status and its charitable purpose.
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47. On November 17, 2016, the Foundation self-reported the Seven Springs LLC

transaction to the NYAG and reimbursed $32,000 to the Foundation. (See Shiffman Aff. at Ex.

41.) On December 9, 2016, Seven Springs paid $228.38 to the Foundation as the applicable

interest on the amount contributed. In addition, on December 19, 2016, Seven Springs LLC filed

IRS Form 4720 and paid excise taxes of $3,213.19. (See id.)

The Iowa Veterans' Fundraiser (2016)

48. On January 28, 2016, Mr. Trump, with the assistance of the Trump Campaign,

held a one-hour televised
veterans'

fundraiser at Drake University in Des Moines, Iowa to raise

funds for
veterans'

organizations (hereinafter the "Veterans Fundraiser"). The Veterans

Fundraiser was held at the same time as a GOP debate. Speakers and signs for the event invited

donors to contribute in two ways: donors could contribute via a new website called

DonaldTrumpforVets.com, which displayed the Foundation logo; or donors could contribute

directly to
veterans'

organizations. Notably, the Foundation was not mentioned at all at the

event, which is viewable in its entirety at https://www.c-span.org/video/?403832-1/oresidential-

candidate-donald-trump-rally-des-moines-iowa. Indeed, as shown in the photo included at para.

38 of the Petition, the only sign at the event made no reference to the Foundation and simply

stated, as follows:

DonaldTrumpforVets.com

TRUMP

Des Moines, Iowa.

Make America Great Again!

Petition at ¶ 38.

49. In that one hour, millions of dollars were raised and ultimately a total of

$5,598,418 was raised for
veterans'

organizations. Approximately $2.8 million was donated

directly from individual donors to
veterans'

organizations, including $1 million donated by Mr.
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Trump to the Marine Corp-Law Enforcement Foundation. (Exhibit 21.) The remaining $2.8

million was donated through the DonaldTrumpforVets.com website, which funds landed at the

Foundation. The Foundation was selected as the pass-through for the website donations because

the donations were destined for 501(c)(3) charitable organizations and the Foundation is a

501(c)(3) charitable organization with grant-making authority. Of the $2.8 million donated via

the DonaldTrumpforVets.com website, an estimated $45,634 was collected from New York

donors.

50. The Foundation did not expend any funds on the Veterans Fundraiser and the

Petition does not allege that it did so. And, no grants to
veterans'

organizations were made

during the Veterans Fundraiser itself. Instead, every penny raised at the Veterans Fundraiser -

all $5,598,418 - was donated to important
veterans'

organizations after the event.

51. Of the thirty checks that the Foundation eventually distributed to
veterans'

organizations, six large poster-board replicas of Foundation checks ($100,000 each) were

displayed at five subsequent campaign events in Iowa and one in New Hampshire. $500,000 was

donated in total at the five Iowa campaign events; the New Hampshire $100,000 grant was made

by another donor.

52. The five charitable organizations that received grants at the Iowa campaign events

are: Support Siouxland Soldiers; Central Iowa Shelter & Services; Puppy Jake Foundation;

Americans for Independent Living; and Partners for Patriots, Inc. (See webpages for these five

ll See the Marine Corps-Law Enforcement Foundation website, available at www.MC-

LEF.org, of which a copy of the home page is annexed hereto as Exhibit 21.The Marine Corps-

Law Enforcement Foundation ("MCLEF") awards $30,000 college scholarships to children of

Marines and law enforcement personnel within eight weeks of the parent losing his or her life

while on active duty. MCLEF's assistance permits the families of fallen veterans and law

enforcement not to have to apply for scholarships often years later when the child is entering

college. Additionally, MCLEF provides financial support for mentally or physically disabled

children of active duty Marines or Navy Corpsmen.
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charitable organizations, annexed hereto as Exhibit 22.) Each of these organizations do

important, if not critical, work on behalf of our nation's veterans. For instance, Support

Siouxland Soldiers improves the quality of life for Siouxland veterans, military families and

active service members by providing groceries, hot meals, clothing, and holiday gifts for

children, care packages for troops, and other assistance. They serve 18,000 veterans. Id

53. Central Iowa Shelter & Services provides food and shelter for adults and assists

the transition to self-sufficiency. Central Iowa Shelter also provides apartments for homeless

veterans for two years while they are assisted with job training, meals and clothing. Id The

Puppy Jake Foundation provides service dogs to wounded veterans throughout the mid-west.

These dogs restore independence for wounded veterans - both physical and those with PTSD;

they improve mobility, perform tasks and, of course, provide unconditional love and affection.

Id

54. Americans for Independent Living provides homes, home modification,

rehabilitation and transitional housing to assist veterans, enabling them to become independent in

their homes and communities. Lastly, Partners for Patriots provides service dogs to wounded and

disabled veterans. Id

55. Checks for the remaining $2.3 million were later sent by the Foundation to

veterans'
organizations by mail. All told, thirty (30)

veterans'
organizations received

contributions. Of those, fifteen (15)
veterans'

organizations received $100,000 or more, and

fourteen (14) received $75,000. The organizations which received checks, in addition to those

identified above, include: Achilles International Inc., American Hero Adventures, America's

VetDogs, AMVETS, Armed Services YMCA of the USA, Bob Woodruff Family Foundation

Inc., Connected Warriors Inc., Disabled American Veterans Charitable Service Trust,
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Foundation for American Veterans, Freedom Alliance, Green Beret Foundation, Hire Heroes

USA, Honoring America's Warriors, Intrepid Fallen Heroes Fund, Marine Corps-Law

Enforcement Foundation, Navy-Marine Corps Relief Society, New England's Wounded

Veterans Inc., Projects for Patriots, Racing for Heroes Inc., The Mission Continues, The

National Military Family Association Inc., Veterans Airlift Command, Veterans-in-Command,

Vietnam Veterans Workshop Inc., and the Easter Seals of New Hampshire. These organizations

provide important services for veterans and their families.

56. In short, every penny raised at the Veterans Fundraiser - all $5,598,418 - was

ultimately donated to deserving
veterans'

organizations.

57. All facts stated in the Memorandum of Law not already set forth herein are

incorporated into this Affirmation in their entirety by reference.

THE PETI.TION SHOULD BE DISMISSED

58. For all the reasons set forth above, in the exhibits annexed hereto and in the

accompanying MOL, the Petition should be dismissed. As established herein and in the MOL,

the Veterans Fundraiser was not a related party transaction (see Revenue Ruling 2007-41,

annexed as Exhibit 23; webpages relating to the Al Smith Annual Dinner, annexed hereto as

Exhibit 25), nor was it otherwise prohibited and there was no
"waste"

of assets. The Individual

Donations raise no issue justifying the relief sought in the Petition and are largely beyond the

statute of limitations. Much of the relief sought in the Petition is moot as reimbursements were

made and excise taxes paid. And, with respect to the President, there is significant authority that

he cannot be subject to suit in state court. (See Exhibit 24, annexed hereto) Finally, Petitioner in

this action, the NYAG, was clearly and unambiguously conflicted. The appearance of bias and

impropriety on the part of this governmental agency, charged with impartial decision-making, is
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simply overwhelming. The NYAG should have recused itself long ago. It did not and, instead,

brought an action it never otherwise would have but for its long-standing very public and very

political, antipathy towards Respondents. For these reasons as well, the Petition should be

dismissed.

59. No prior application for the relief sought herein has been made.

CONCLUSION

WHEREFORE, is it respectfully requested that the Court dismiss the Petition is all

respects.

Dated: New York, New York

August 30, 2018

L
Alan S. Futer s
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