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·1

·2· EXAMINATION BY

·3· MS. EISENBERG:

·4· · · · · · · · ·THE VIDEOGRAPHER:· Okay.· We

·5· · · · are ready.· Stand by, please.

·6· · · · · · · · ·THE VIDEOGRAPHER:· We're going

·7· · · · on the record.· My name is Eric Lenz.

·8· · · · I'm the videographer retained by

·9· · · · Lexitas.· This is a video deposition in

10· · · · the Supreme Court New York, County of

11· · · · New York, matter number 451625/2020.

12· · · · · · · · ·Today's date is November 1st,

13· · · · 2022, and the time is approximately

14· · · · 9:19 in the morning.

15· · · · · · · · ·We're at the offices of Brewer

16· · · · Law Firm 750 Lexington Avenue, New

17· · · · York, New York, in the matter of The

18· · · · People of the State of New York, v the

19· · · · NRA et al.

20· · · · · · · · ·Your deponent today is Jeffrey

21· · · · Tenenbaum.· And will all counsel please

22· · · · introduce themselves for the record.

23· · · · · · · · ·MS. EISENBERG:· Svetlana

24· · · · Eisenberg, Brewer Attorneys and

25· · · · Counselors, on behalf of the National

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



9

·1

·2· ·Rifle Association of America.· I'm

·3· ·joined by my colleagues David Umansky

·4· ·and David Vu.· Good morning all.

·5· · · · · · MS. CONNELL:· Monica Connell

·6· ·on behalf of the plaintiff from the

·7· ·Office of the New York State Attorney

·8· ·General's Office.· I'm joined in person

·9· ·by my colleague Yael Fuchs and online

10· ·by my colleague, Steven Thompson.

11· · · · · · MR. CORRELL:· This is Kent

12· ·Correll, from Correll Law Group.· I'm

13· ·representing Wayne LaPierre, and I'm

14· ·joined by Lisa Correll.

15· · · · · · MR. FLEMING:· William Fleming,

16· ·Gage, Spencer & Flemming for Defendant

17· ·John Frazer, and I'm joined by Ellen

18· ·Johnson.

19· · · · · · MR. MCLISH:· This is Tom

20· ·McLish representing Defendant Joshua

21· ·Powell.· With me is Hayley Booker.

22· · · · · · THE VIDEOGRAPHER:· And now

23· ·will our court reporter Ambria Ianazzi

24· ·please swear the witness in.
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·5· · · · ·having been first duly sworn by a Notary
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·7· · · · · · · · · · · testified herein:
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·1· · · · · · · · · · · J. TENENBAUM

·2· EXAMINATION BY

·3· MS. EISENBERG:

·4· · · · · · · Q.· · Good morning.

·5· · · · · · · A.· · Good morning.

·6· · · · · · · Q.· · Just a few comments about

·7· · · · how this will work.· You've been

·8· · · · deposed before, right?

·9· · · · · · · A.· · Yes.

10· · · · · · · Q.· · So you probably have a good

11· · · · sense, but just I ask that we not break

12· · · · if a question is pending.· Otherwise,

13· · · · if you need a break at any point just

14· · · · let us know.

15· · · · · · · A.· · Sure.

16· · · · · · · Q.· · You understand that you're

17· · · · under oath, right?

18· · · · · · · A.· · Yes.

19· · · · · · · Q.· · And you understand the

20· · · · importance of telling the truth in this

21· · · · case, right?

22· · · · · · · A.· · Yes.

23· · · · · · · Q.· · What relief do you

24· · · · understand the New York Attorney

25· · · · General to seek against the NRA?
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·1· · · · · · · · · J. TENENBAUM

·2· · · · · A.· · I understand that the NRA

·3· · is seeking removal of several of the

·4· · senior leadership individuals in the

·5· · organization as well as the

·6· · installation of a monitor to oversee

·7· · activities of the organization.

·8· · · · · Q.· · You said you understand

·9· · that the "NRA is seeking the

10· · removal" --

11· · · · · A.· · No.

12· · · · · Q.· · ·-- and the installation --

13· ·(Simultaneous speaking.)

14· · · · · · ·MS. CONNELL:· Objection.

15· · · · · · ·MS. EISENBERG:

16· · · · · Q.· · Did you mean to say the

17· · NYAG?

18· · · · · A.· · Yes.· I thought that's what

19· · you asked.

20· · · · · Q.· · That is what I asked.· You

21· · said the NRA is seeking --

22· · · · · A.· · Oh, my mistake.

23· · · · · Q.· · Understood.

24· · · · · · · · Other than removal of

25· · officers and installation of the
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·1· · · · · · · · ·J. TENENBAUM

·2· ·independent compliance monitor, does

·3· ·the New York Attorney General seek any

·4· ·other relief against the NRA?

·5· · · · ·A.· · I believe there are some --

·6· ·some other things, like certain types

·7· ·of accounting for certain payments that

·8· ·were made and things like that, but I

·9· ·don't remember all the -- the details.

10· · · · ·Q.· · You understand that the NRA

11· ·is being asked to account for something

12· ·in this action?

13· · · · · · MS. CONNELL:· Objection.

14· · · · ·A.· · That's my recollection,

15· ·yes.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · Other than removal of

18· ·officers, installation of a compliance

19· ·monitor and accounting, does the New

20· ·York Attorney General seek any other

21· ·relief against the NRA?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · I honestly can't recall.

24· ·They certainly well may have; I just

25· ·can't recall.· That wasn't the focus of
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·1· · · · · · · · ·J. TENENBAUM

·2· ·my -- my Expert Witness Reports.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · So other than those three

·5· ·things sitting here right now, you

·6· ·don't know whether or not the NYAG

·7· ·seeks any other relief; is that

·8· ·correct?

·9· · · · ·A.· · I can not recall.

10· · · · · · MS. CONNELL:· Objection.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · Okay.

13· · · · · · · ·In your report you state:

14· · · · · · · ·"In my experience, an

15· ·internal audit function is especially

16· ·important at larger nonprofit

17· ·organizations with complex processes or

18· ·business structures where it is easier

19· ·for process failures and violations of

20· ·internal controls to occur."

21· · · · · · · ·In that sentence you

22· ·reference your experience.· What

23· ·experience specifically are you

24· ·referring to?

25· · · · ·A.· · So I have been a practicing
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·1· · · · · · · · ·J. TENENBAUM

·2· ·attorney for 26 years, all of it in

·3· ·private practice in Washington D.C. and

·4· ·all of it virtually exclusively

·5· ·representing nonprofit organizations,

·6· ·primarily as outside general counsel.

·7· · · · · · · ·So collectively over the

·8· ·last 26 years -- that's hard to say for

·9· ·sure, but I've certainly represented

10· ·well-over a thousand nonprofit

11· ·organizations, counseling and advising

12· ·them on a wide array of legal issues,

13· ·including issues relating to governance

14· ·and management and operations and

15· ·fiduciary responsibilities and federal

16· ·tax exempt status and nonprofit

17· ·corporate status and a variety of

18· ·interrelated issues.

19· · · · · · · ·I've also been involved in

20· ·and led a number of internal

21· ·investigations of nonprofits as well as

22· ·a number of federal and state --

23· ·defending a number of federal and state

24· ·government investigations and

25· ·enforcement actions of nonprofits.
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·1· · · · · · · · ·J. TENENBAUM

·2· · · · · · · ·So my experience with and

·3· ·seeing and being involved in

·4· ·structuring and helping to structure

·5· ·internal audit programs drives from

·6· ·that experience.

·7· · · · ·Q.· · What internal

·8· ·investigations did you lead?

·9· · · · ·A.· · I can't speak to particular

10· ·client names for privilege reasons.

11· ·But I'm happy to speak generally, and

12· ·even specifically without using client

13· ·names, about the nature of different

14· ·investigations.

15· · · · · · · ·And I can also speak to who

16· ·brought the investigations, like which

17· ·government agencies, but I just can't

18· ·divulge client names.

19· · · · ·Q.· · So your leading internal

20· ·investigation is part of the experience

21· ·on which you rely in forming opinions

22· ·in this case, correct?

23· · · · ·A.· · In part, yes.

24· · · · ·Q.· · But you're not willing to

25· ·identify the name of the company that
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·1· · · · · · · · ·J. TENENBAUM

·2· ·was being investigated, or companies;

·3· ·is that correct?

·4· · · · · · MS. CONNELL:· Objection, he

·5· ·stated that they're privileged.

·6· · · · ·A.· · The names of my nonprofit

·7· ·clients, correct.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · Right.

10· · · · · · MR. CORRELL:· This is Kent

11· ·Correll.· I -- I don't believe the name

12· ·of the client is privileged.· Has the

13· ·client invoked the privilege?

14· · · · · · MS. CONNELL:· Kent, Mr. Nidel

15· ·took the same position, and we

16· ·respected that.· Mr. Tenenbaum is not

17· ·going to reveal the names of clients.

18· ·That's it.

19· · · · · · MR. CORRELL:· Monica, that is

20· ·a speaking objection, and whether or

21· ·not you chose to press the objection or

22· ·not is irrelevant.· The question is, is

23· ·the material privileged or not?  I

24· ·believe it's not.

25· · · · · · MS. CONNELL:· We're taking the
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·1· · · · · · · · · J. TENENBAUM

·2· · position it is.

·3· ·(Simultaneous speaking.)

·4· · · · · · ·MR. CORRELL:· Are you

·5· · instructing the Witness not to divulge

·6· · any client names?

·7· · · · · · ·MS. CONNELL:· The witness will

·8· · not reveal any client names, and I

·9· · agree with that decision, so --

10· · · · · · ·MR. CORRELL:· Okay.· And I

11· · just want to make my objection noted

12· · for the record, that I -- I believe

13· · that's an improper instruction.

14· · · · · · ·MS. CONNELL:· Okay.

15· ·BY MS. EISENBERG

16· · · · · Q.· · You rely on your

17· · experience, quote, "leading internal

18· · investigations" in testifying in this

19· · case, correct?

20· · · · · A.· · In part.· I rely on a lot

21· · of other experience as well.

22· · · · · Q.· · But that's one of the

23· · things on which you rely, correct?

24· · · · · A.· · Yes.

25· · · · · Q.· · You led internal
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·2· ·investigations?

·3· · · · ·A.· · Well, yes, in part -- part

·4· ·of -- of a team.· Like for instance, if

·5· ·there was, say, an investigation by a

·6· ·federal inspector general's office or a

·7· ·state attorney general's office or the

·8· ·Federal Trade Commission, these are

·9· ·some of the ones I was involved in.

10· · · · · · · ·I would partner up with

11· ·someone else from my firm, usually a

12· ·former white collar prosecutor who has

13· ·a lot of experience in that area, so I

14· ·would often co-lead the investigations.

15· ·I would be involved in a lot of the

16· ·interface and interactions with the --

17· ·with the regulators who were conducting

18· ·the investigations.· I would be

19· ·involved in witness interviews and

20· ·other things like that.

21· · · · · · · ·But I -- I guess we didn't

22· ·have any formal process for determining

23· ·who the actual lead is, but these were

24· ·clients where I was the principal

25· ·relationship partner, and so I played a
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·2· ·key leading role in those

·3· ·investigations, along -- working with

·4· ·other colleagues.

·5· · · · ·Q.· · So you played key leading

·6· ·roles in internal investigations,

·7· ·correct?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · Among --

10· · · · · · · ·Working with other

11· ·colleagues, yes, I played key leading

12· ·roles in helping to deal with both

13· ·internal and as well as government

14· ·investigations.· But I was just

15· ·referring to the word "governmental

16· ·investigations."

17· · · · · · · ·I've also been involved in

18· ·a number of internal investigations

19· ·where, you know, allegations are

20· ·raised, you know, against key

21· ·executives or things like that.· And

22· ·I've worked with other colleagues to do

23· ·internal investigations as well.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · You have co-led internal
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·1· · · · · · · · ·J. TENENBAUM

·2· ·investigations?

·3· · · · ·A.· · Yes.

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · · · MS. EISENBERG:

·6· · · · ·Q.· · But you've never led an

·7· ·internal investigation; is that

·8· ·correct?

·9· · · · · · MS. CONNELL:· Objection.

10· · · · ·A.· · No.· I wouldn't --

11· · · · · · · ·I wouldn't say that at all.

12· ·Even in the last three years since I

13· ·started Tenenbaum Law Group, I have led

14· ·a number of internal investigations,

15· ·yes.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · So you have led internal --

18· · · · ·A.· · Yes.

19· · · · ·Q.· · -- investigations, correct?

20· · · · ·A.· · Yes.

21· · · · ·Q.· · How many?

22· · · · ·A.· · This is my best guess.· In

23· ·the last three years since I started

24· ·Tenenbaum Law Group, probably a half

25· ·dozen, six.
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·2· · · · ·Q.· · What about outside the

·3· ·three year period?

·4· · · · ·A.· · Maybe 25 -- 25 additional

·5· ·ones.

·6· · · · ·Q.· · You were estimating; you

·7· ·don't know?

·8· · · · ·A.· · I -- I've been practicing

·9· ·law for 26 years; I've represented well

10· ·over a thousand, maybe even 2,000

11· ·clients.· It's -- That's impossible for

12· ·anyone to know with any sort of

13· ·accuracy.

14· · · · ·Q.· · Of the six that you led in

15· ·the last three years, how were internal

16· ·investigations?

17· · · · ·A.· · All of them.

18· · · · ·Q.· · None were governmental

19· ·investigations?

20· · · · ·A.· · No.

21· · · · ·Q.· · Of the 25 or so that you've

22· ·led over the course of your career, how

23· ·many were internal investigations?

24· · · · ·A.· · I would say -- Actually,

25· ·that number's probably higher.· I'd

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



23
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·2· ·probably say more like 35 in total.

·3· ·And I'd say at least 20 were

·4· ·governmental investigations, both

·5· ·federal and state agencies.

·6· · · · ·Q.· · What federal agencies?

·7· · · · ·A.· · Federal Trade Commission;

·8· ·Consumer Financial Protection Bureau;

·9· ·State Department Office of Inspector

10· ·General; at least, I think, two

11· ·congressional investigations, like the

12· ·Permanent Sub -- the Senate Permanent

13· ·Subcommittee on Investigations; and I

14· ·believe there was one from the House

15· ·Ways and Means Oversight Committee.

16· · · · · · · ·It's been awhile, but those

17· ·are the ones that are coming to mind

18· ·that -- I believe there might have

19· ·been -- the U.S.A.I.D Office of

20· ·Inspector General.

21· · · · ·Q.· · Sitting here right now, do

22· ·you recall any other federal

23· ·authorities involved in the internal --

24· ·in the governmental investigations that

25· ·you led?
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·2· · · · ·A.· · Oh, U.S. Department of

·3· ·Justice Criminal Tax Division.

·4· · · · ·Q.· · Anyone else?

·5· · · · ·A.· · I believe there were

·6· ·others, but I can't recall at the

·7· ·moment.

·8· · · · ·Q.· · When were you involved in

·9· ·the investigation by the United States

10· ·Department of Justice Criminal Tax

11· ·Division?

12· · · · ·A.· · When?· Maybe 15 years ago,

13· ·12 years ago; I'm not exactly sure.

14· · · · ·Q.· · Did you understand that the

15· ·government was investigating particular

16· ·allegations against your client?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · Without getting into

19· ·specifics, yes.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · What was the nature of the

22· ·allegations that the government was

23· ·investigating?

24· · · · ·A.· · I can't get into the

25· ·specifics because it would likely
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·2· ·divulge a client name because it was a

·3· ·fairly unique organization that had a

·4· ·very unique set of things that they did

·5· ·as part of their -- their business and

·6· ·operations.· The matter ended up being

·7· ·settled.

·8· · · · ·Q.· · What law or laws was your

·9· ·client alleged to have violated?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · I mean, I think I could say

12· ·it involved potential -- what are

13· ·called tax promoter penalties.

14· · · · · · MS. EISENBERG:

15· · · · ·Q.· · Anything else?

16· · · · ·A.· · No.

17· · · · ·Q.· · Was this the only

18· ·government investigation involving the

19· ·United States Department of Justice in

20· ·which you have been involved?

21· · · · ·A.· · I believe so, but I could

22· ·be wrong.· Like I said, it's been a

23· ·long career with many, many clients.

24· · · · ·Q.· · What are tax promoter

25· ·penalties?
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·2· · · · ·A.· · So these are essentially

·3· ·excised taxes that -- that the -- the

·4· ·government can impose on people that

·5· ·are alleged to have been like promoting

·6· ·like a tax scheme.· You know, like

·7· ·promoting, you know, charitable tax

·8· ·deductions when they should not have

·9· ·been, things along those lines.

10· · · · ·Q.· · Was your client a

11· ·non-for-profit corporation in that

12· ·investigation?

13· · · · ·A.· · Yes.

14· · · · ·Q.· · Was your client a

15· ·501(c)(4)?

16· · · · ·A.· · No, they were a (c)(3).

17· · · · ·Q.· · When you led a government

18· ·investigation conducted by the Federal

19· ·Trade Commission --

20· · · · · · · ·Well, let me first ask:

21· ·How much such government investigations

22· ·by the FTC were you involved in?

23· · · · ·A.· · Again, it's been a while,

24· ·probably 15 years, but two that I

25· ·recall, possibly three.
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·1· · · · · · · · ·J. TENENBAUM

·2· · · · ·Q.· · What issues --

·3· · · · · · · ·Well, the first that you

·4· ·recall, which --

·5· · · · ·A.· · -- they all --

·6· · · · ·Q.· · -- issues did --

·7· · · · ·A.· · They all involved similar

·8· ·issues.

·9· · · · · · · ·So back, I don't know,

10· ·early 2000s, there was a big crackdown

11· ·on both credit counseling and debt

12· ·settlement companies.

13· · · · · · · ·Credit counseling agencies

14· ·which were generally 501(c)(3)

15· ·organizations, and debt settlement

16· ·companies which were generally

17· ·for-profit companies.· There were some

18· ·congressional investigations; that's

19· ·what my work on those two congressional

20· ·investigations related to.

21· · · · · · · ·And then the IRS proceeded

22· ·to open examinations or audits of most

23· ·of the major players in the -- in the

24· ·tax exempt credit counseling industry,

25· ·and we represented --
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·2· · · · · · · ·So actually in the

·3· ·governmental investigations, I wasn't

·4· ·counting the IRS audits, but I should

·5· ·have.· We probably represented 75

·6· ·organizations in IRS audits and

·7· ·appeals.

·8· · · · · · · ·And -- And then the Federal

·9· ·Trade Commission, as well as some state

10· ·attorneys general, also opened

11· ·investigations into both credit

12· ·counseling and debt settlement

13· ·companies.· And we represented some

14· ·clients in those, both the FTC

15· ·investigations as well as the state

16· ·attorney general investigations.

17· · · · · · · ·And I say, investigations

18· ·and enforcement actions, because

19· ·sometimes they led to enforcement

20· ·actions; sometimes they were resolved

21· ·prior to that.

22· · · · ·Q.· · Did you represent anyone

23· ·other than credit counseling and debt

24· ·settlement companies in the FTC

25· ·investigations that you referenced?
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·2· · · · ·A.· · No.· There was --

·3· · · · · · · ·There was one with the

·4· ·CFPB, the Consumer Financial Protection

·5· ·Bureau, that involved another company

·6· ·in that space, but they weren't a

·7· ·credit counseling agency or debt

·8· ·settlement company per se, but they

·9· ·were kind of an ancillary service

10· ·provider.

11· · · · ·Q.· · The various FTC

12· ·governmental investigations in which

13· ·you were involved, they did not involve

14· ·issues related to related-party

15· ·transactions; did they?

16· · · · ·A.· · Oh, they very much did.

17· · · · · · MS. CONNELL:· Objection.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · How so?

20· · · · ·A.· · Not on the debt settlement

21· ·side but on the credit counseling side,

22· ·the big focus of the congressional

23· ·investigations and hearings by the

24· ·Senate Permanent Subcommittee on

25· ·Investigations and House Ways and Means
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·2· ·Committee, principally involved

·3· ·related-party transactions between

·4· ·for-profit companies that did both

·5· ·marketing as well as servicing of what

·6· ·are called debt management plans.

·7· · · · · · · ·And then related tax exempt

·8· ·501(c)(3) organizations that a number

·9· ·the owners of those for-profit

10· ·organizations set up to higher --

11· ·retain, the for-profit company, to do

12· ·all that marketing work, to do a lot of

13· ·the back-end service providing.

14· · · · · · · ·And the 501(c)(3)

15· ·organizations were paying large amounts

16· ·of money to the related for-profit

17· ·companies that were all owned and

18· ·controlled by the same people.

19· · · · · · · ·And that was the

20· ·allegation -- That was one of the

21· ·principal allegations both by the IRS

22· ·and by the FTC and by state attorneys

23· ·general, and the congressional

24· ·investigations -- that, you know, the

25· ·owners of the for-profits were kind of
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·2· ·using these 501(c)(3)s for their own

·3· ·personal benefit.

·4· · · · ·Q.· · Have you been involved in

·5· ·any governmental investigations

·6· ·involving state attorneys general?

·7· · · · ·A.· · Yes.

·8· · · · ·Q.· · Which state attorney

·9· ·general?

10· · · · ·A.· · I'm not positive, but I

11· ·believe Illinois and possibly New York.

12· ·I -- It's really hard for me to say.

13· ·And these are also in the credit

14· ·counseling space.

15· · · · ·Q.· · You don't know if one of

16· ·them was the New York Attorney

17· ·General's office; do you?

18· · · · ·A.· · I can't remember.· Because

19· ·I remember the New York AG was fairly

20· ·active in the space, along with a

21· ·number of other state attorneys

22· ·general, like I believe, Illinois and

23· ·California and Massachusetts and

24· ·Pennsylvania and Florida, but -- and

25· ·Texas.· But I don't --
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·2· · · · · · · ·I don't recall if that was

·3· ·one of the ones that -- that we were

·4· ·involved in.· I honestly can't recall.

·5· · · · ·Q.· · Did any of the governmental

·6· ·investigations in which you've been

·7· ·involved, involve allegations of

·8· ·violations of New York's Estates Powers

·9· ·and Trust Law?

10· · · · ·A.· · I honestly can't recall.  I

11· ·don't believe so, but I can't say for

12· ·sure.

13· · · · ·Q.· · Sitting here right now, you

14· ·don't recall being involved in any

15· ·governmental investigations where your

16· ·clients were alleged to have violated

17· ·New York's Estate Powers and Trust Law,

18· ·correct?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · I don't believe so.· I have

21· ·provided advice and counsel to clients,

22· ·many clients over the years, in

23· ·connection with how to comply with

24· ·those New York statutes, but in terms

25· ·of being involved in New York State
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·2· · Attorney General investigations

·3· · involving violations of those statutes,

·4· · nothing is coming to mind immediately,

·5· · but I can't say for sure.

·6· · · · · · ·MS. EISENBERG:

·7· · · · · Q.· · If you don't mind waiting

·8· · for me to complete my question, I would

·9· · appreciate it, even if you think you

10· · know --

11· · · · · A.· · I'm sorry, I thought you --

12· · I thought you were done.

13· · · · · · ·MS. CONNELL:· I'm sorry, too,

14· · Jeff, I'm going to amplify that because

15· · if I have an objection --

16· · · · · · ·THE WITNESS:· Sure.

17· · · · · · ·MS. CONNELL:· -- I don't want

18· · to step over Ms. Eisenberg.

19· · · · · · ·THE WITNESS:· No problem.

20· ·(Simultaneous speaking.)

21· · · · · · ·MS. EISENBERG:· And that's

22· · just because the court reporter needs

23· · to take down what we say, and it's hard

24· · to do that if two or three people are

25· · talking a the same time.
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·2· · · · · · THE WITNESS:· Understood.

·3· · · · · · MS. EISENBERG:· Thank you.

·4· · · · ·Q.· · Have any of the

·5· ·governmental investigations in which

·6· ·you've been involved, involved

·7· ·allegations of violations of New York

·8· ·Not-for-profit Corporation Law?

·9· · · · ·A.· · I don't believe so.

10· · · · ·Q.· · Have any governmental

11· ·investigations in which you have been

12· ·involved, involved allegations of

13· ·violations of New York's Executive Law?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · I don't believe so.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · Have any governmental

18· ·investigations in which you you've been

19· ·involved, involved whistleblower

20· ·issues?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · Can you repeat --

23· · · · · · · ·Were you talking about New

24· ·York State Attorney General?· Or are

25· ·you talking about any investigations,
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·2· ·federal or state.

·3· · · · · · · ·(Simultaneous speaking.)

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · Any governmental

·6· ·investigations in which you've been

·7· ·involved?

·8· · · · ·A.· · Federal or state?

·9· · · · ·Q.· · Correct.

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · Yes, I believe so.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · How many?

14· · · · ·A.· · I am -- It's very hard to

15· ·remember all the details of every

16· ·investigation, but I believe there were

17· ·probably a half dozen or so that

18· ·involved whistleblower complaints.

19· ·Sometimes that initiated the

20· ·governmental investigation, and

21· ·sometimes they just happened to

22· ·coincide with them.

23· · · · ·Q.· · Were you ever involved in

24· ·any governmental investigation where

25· ·the allegation was that the corporation
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·1· · · · · · · · ·J. TENENBAUM

·2· ·failed to comply with whistleblower

·3· ·statutes or policies?

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · I don't believe so.

·6· · · · · · MS. EISENBERG:

·7· · · · ·Q.· · Let's talk about the

·8· ·testimony that you gave before the

·9· ·House Ways and Means Committee?

10· · · · ·A.· · Just --

11· · · · ·Q.· · Please --

12· · · · · · · ·Please tell us the subject

13· ·matter of that testimony.

14· · · · ·A.· · I never gave testimony.  I

15· ·said I -- You were asking me about

16· ·governmental investigations that I was

17· ·involved in representing clients.

18· · · · · · · ·So I represented --

19· · · · ·Q.· · So let me --

20· · · · · · · ·So let me ask properly

21· ·then?

22· · · · · · MS. CONNELL:· Wait, can he

23· ·finish answering?

24· · · · ·A.· · Yeah.· So I -- I never said

25· ·I gave testimony, and I never have
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·1· · · · · · · · ·J. TENENBAUM

·2· ·testified before a congressional

·3· ·committee.· I represented two different

·4· ·clients in connection with

·5· ·congressional investigations.

·6· · · · ·Q.· · Let's talk about the first

·7· ·of those.· Are you --

·8· · · · · · · ·Are you not willing to

·9· ·reveal the identity of the client?

10· · · · ·A.· · No, I'm not going to get

11· ·into client names.

12· · · · ·Q.· · Is that because you assert

13· ·that that information is privileged?

14· · · · ·A.· · Yes.

15· · · · · · MS. CONNELL:· And

16· ·confidential.

17· · · · ·A.· · And confidential.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · What privilege applies to

20· ·that information, specifically?

21· · · · ·A.· · I mean, these are clients

22· ·of mine that were involved in

23· ·governmental investigations.· If that

24· ·was -- was publicly known, that can do

25· ·great damage to their reputations, and
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·1· · · · · · · · ·J. TENENBAUM

·2· ·so I would assert that that's

·3· ·privileged and confidential information

·4· ·pursuant to the attorney-client

·5· ·privilege.

·6· · · · ·Q.· · Any other privilege?

·7· · · · ·A.· · Poten --

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · Potentially, the work

10· ·product privilege as well.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · Any other privilege?

13· · · · · · MS. CONNELL:· Objection.

14· · · · ·A.· · No.

15· · · · · · MS. EISENBERG:

16· · · · ·Q.· · Where was the client

17· ·located?

18· · · · ·A.· · For the same reasons, I'm

19· ·not going to get into that.· But I will

20· ·say, like I said, I'm happy to

21· ·generally describe the types of

22· ·organizations we're talking about.

23· · · · · · · ·In both cases, they were

24· ·501(c)(3) tax exempt credit and

25· ·accounting agencies.
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·1· · · · · · · · ·J. TENENBAUM

·2· · · · ·Q.· · Sir, if you don't want to

·3· ·give the answer, just say you don't

·4· ·want to give the answer.· Do not answer

·5· ·a question that I didn't ask, okay?

·6· · · · · · MS. CONNELL:· Objection,

·7· ·Svetlana, please don't argue.

·8· · · · · · And I'd like to note on the

·9· ·record we believe Mr. Tenenbaum has an

10· ·ethical obligation to maintain

11· ·confidentiality and not reveal client

12· ·confidential information.

13· · · · · · MR. CORRELL:· What is the

14· ·basis of that statement?

15· · · · · · MS. CONNELL:· The ethical

16· ·rules that govern attorney-client

17· ·relationship.· The attorney is not free

18· ·to waive that privilege or reveal

19· ·confidential or privileged information.

20· · · · · · MR. CORRELL:· You're assuming

21· ·that the information is privileged.

22· ·What is the ethical rule you're citing?

23· · · · · · MS. CONNELL:· You know, Kent,

24· ·off the top of my head, I don't

25· ·remember the New York rule.· The
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·1· · · · · · · · ·J. TENENBAUM

·2· ·general ABA rule, I think, is 1.6, but

·3· ·as a general proposition, attorney's --

·4· ·it's the same under New York law.

·5· ·Attorneys have obligation to maintain

·6· ·confidential information, including the

·7· ·name of their clients and their service

·8· ·of their clients, if it's not public

·9· ·information or the client doesn't want

10· ·it revealed.· We have no knowledge that

11· ·the client wants this revealed, so our

12· ·position is as stated on the record.

13· · · · · · MR. CORRELL:· You have taken

14· ·the position in the past that there's a

15· ·confidentiality order in place in this

16· ·case and that confidential information

17· ·can be revealed.· If your position is

18· ·that there is a -- that pertains, I

19· ·would ask you to cite a case that

20· ·supports your position.· Otherwise, I'd

21· ·like this marked to be taken to

22· ·Judge Sherwood for a ruling.

23· · · · · · MS. CONNELL:· I think you

24· ·should mark it and take to

25· ·Judge Sherwood.· We could mark this
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·1· · · · · · · · ·J. TENENBAUM

·2· ·section "confidential," but

·3· ·Mr. Tenenbaum will not waiving

·4· ·privilege on behalf of any client or

·5· ·revealing confidential client

·6· ·information.

·7· · · · · · MR. CORRELL:· I'm not asking

·8· ·him to waive privilege.· Asking --

·9· ·Asserting a privilege that doesn't

10· ·exist is not waiving privilege.· So I'm

11· ·making statement for the record.· Maybe

12· ·we can take time over the lunch period

13· ·to talk to Judge Sherwood about this so

14· ·we don't have to call Witness back for

15· ·a further session.

16· · · · · · MS. CONNELL:· If you would

17· ·like to get this information, I'm fine

18· ·with calling Judge Sherwood on it.  I

19· ·think it should be done on the record,

20· ·so we have a record made, because we

21· ·would appeal if we had an adverse

22· ·holding, so proceed.· I think we're

23· ·clear on where we stand.

24· · · · · · MR. CORRELL:· Why don't we --

25· ·Why don't we do it on the record, but

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



42

·1· · · · · · · · · · · J. TENENBAUM

·2· · · · we should probably go -- allow the

·3· · · · examination to go forward and then at

·4· · · · an appropriate time call Judge Sherwood

·5· · · · and get some guidance on this; thank

·6· · · · you.

·7· · · · · · · · ·MS. CONNELL:· Sure.· Sure.

·8· BY MS. EISENBERG:

·9· · · · · · · Q.· · Is it fair to say -- Sorry.

10· · · · · · · · · · Is it fair to say that

11· · · · whatever federal inve -- I'm sorry.

12· · · · Let me start again.

13· · · · · · · · · · It is fair to say that

14· · · · whatever governmental investigations

15· · · · you've been involved in, even though

16· · · · you're relying on that experience in

17· · · · testifying here, you're not willing to

18· · · · identify the name of any client for

19· · · · those investigations?

20· · · · · · · A.· · Correct.· Correct.

21· · · · · · · Q.· · Same question about your

22· · · · internal investigation experience.

23· · · · · · · · · · Is it fair to say that for

24· · · · any internal investigations in which

25· · · · you've been involved, even though
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·1· · · · · · · · ·J. TENENBAUM

·2· ·you're relying on those internal

·3· ·investigations as part of your

·4· ·experience to formulate opinions in

·5· ·this case, you are not willing to

·6· ·reveal the identity of any of the

·7· ·clients involved in those internal

·8· ·investigations?

·9· · · · ·A.· · Correct.· And if I can

10· ·explain why, if I was to disclose a

11· ·client name and say that we conducted

12· ·an internal investigation in connection

13· ·with that client, it's going to cast --

14· ·cast aspersions on that client and the

15· ·reputation.· It's --

16· · · · · · · ·It's almost certainly going

17· ·to be viewed in a negative light and

18· ·could cause reputational harm to that

19· ·organization.· That's why I don't feel

20· ·I'm at liberty to I disclose those

21· ·client names.

22· · · · ·Q.· · So even though you're

23· ·relying on that experience in

24· ·formulating opinions in this case, to

25· ·the extent you've been involved in
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·1· · · · · · · · ·J. TENENBAUM

·2· ·internal investigations, you are not

·3· ·willing to disclose the names of those

·4· ·clients; is that correct?

·5· · · · ·A.· · Correct.

·6· · · · · · MS. CONNELL:· Objection, I'm

·7· ·going to note for the record that he is

·8· ·not free to disclose the names of these

·9· ·clients.· There's the duty of

10· ·confidentiality under the New York

11· ·State ethical rules and under the ABA

12· ·ethical rules and almost every

13· ·jurisdiction in this nation.· So I'm

14· ·also instructing him not to violate

15· ·that duty or to reveal those names.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · Is Ms. Connell your

18· ·attorney?

19· · · · ·A.· · No.

20· · · · ·Q.· · Are you going to follow her

21· ·instruction?

22· · · · ·A.· · Yes.

23· · · · ·Q.· · Is it your position that

24· ·whatever internal investigations you've

25· ·been involved in, the identity of your
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·2· ·clients in those internal

·3· ·investigations is confidential?

·4· · · · ·A.· · Yes.· Although as I told

·5· ·you, I'm more than happy to describe

·6· ·the substance and detail of the nature

·7· ·of the work that I did in connection

·8· ·with those investigations, just not

·9· ·disclosing the client name.

10· · · · ·Q.· · Is it fair to say that the

11· ·id- -- that the subject matter of the

12· ·internal investigation is -- in

13· ·relation to the particular client is

14· ·not publicly known?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · Correct.· If something was

17· ·publicly known, I would not have a

18· ·problem with disclosing it because it

19· ·wouldn't be confidential at that point.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · Companies sometimes

22· ·announce that they conducted an

23· ·internal investigation, right?

24· · · · ·A.· · Correct.

25· · · · ·Q.· · None of the internal
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·1· · · · · · · · ·J. TENENBAUM

·2· ·investigations in which you've been

·3· ·involved, involved situations where

·4· ·companies announced the fact of the

·5· ·internal investigation?

·6· · · · ·A.· · No.

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · What privilege or

10· ·privileges are you asserting in

11· ·relation to the internal investigations

12· ·in which you've been involved?

13· · · · · · MS. CONNELL:· Objection.

14· · · · ·A.· · The attorney-client

15· ·privilege and the attorney work product

16· ·privilege.

17· · · · · · MS. EISENBERG:

18· · · · ·Q.· · Anything else?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · I'm not waiving any other

21· ·privileges, but those are the only two

22· ·that I'm -- that I have in mind in

23· ·connection with these objections.

24· · · · · · MS. CONNELL:· Objection.

25· ·We're going to note again for the
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·1· · · · · · · · · · · J. TENENBAUM

·2· · · · record that it's not just privileges.

·3· · · · There's an ethical obligation to

·4· · · · maintain confidentiality, which we

·5· · · · believe would require informed consent

·6· · · · of the client even if there had been

·7· · · · publication to discuss anything beyond

·8· · · · the publication.· So again, that's

·9· · · · where we are.

10· · · · · · · · ·MR. FLEMING:· This is Will

11· · · · Flemming.· I think that's an improper

12· · · · speaking objection, Monica.· It's the

13· · · · third time you've made it.· It belabors

14· · · · the record, and you're not his lawyer,

15· · · · so I don't think it's appropriate;

16· · · · thank you.

17· · · · · · · · ·MS. CONNELL:· Okay.· Thank

18· · · · you.· I'm going to make the record, and

19· · · · I'm here with Mr. Tenenbaum as

20· · · · Plaintiff's expert witness.

21· BY MS. EISENBERG:

22· · · · · · · Q.· · When the government or

23· · · · governmental entities conduct

24· · · · governmental investigations, from time

25· · · · to time, they make the fact of the
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·2· ·investigation public, right?

·3· · · · ·A.· · Yes.

·4· · · · ·Q.· · Sometimes governmental

·5· ·entities issue press releases, right?

·6· · · · ·A.· · Yes.

·7· · · · ·Q.· · Sometimes they hold press

·8· ·conferences, right?

·9· · · · ·A.· · Correct.

10· · · · ·Q.· · In fact, in this case, the

11· ·New York Attorney General held a press

12· ·conference when she filed a lawsuit

13· ·against the NRA; didn't she?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · I'm aware of that, yes.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · You watched that press

18· ·conference?

19· · · · ·A.· · No.· But I read about it.

20· · · · ·Q.· · What have you read about

21· ·it?

22· · · · ·A.· · Just that there was a press

23· ·conference announcing the -- the case.

24· ·And like you said, it's not unusual.

25· ·I've seen that quite a number of times
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·1· · · · · · · · ·J. TENENBAUM

·2· ·over my career, just observing

·3· ·governmental officials in connection

·4· ·with investigations.· Sometimes they're

·5· ·done confidentially and in private, and

·6· ·sometimes they're more public.

·7· · · · · · · ·But certainly, whenever

·8· ·something gets filed in court, a suit

·9· ·gets filed in court, it's generally

10· ·public, and there often is a press

11· ·release and/or press conference that

12· ·goes along with that --

13· · · · · · · ·As opposed to, you know, an

14· ·investigation that's going on for

15· ·months and months, before something

16· ·gets filed in court, as is the case --

17· ·or was the case in this situation -- in

18· ·this case.

19· · · · ·Q.· · Sir, the question was:

20· ·What have you read about it?· "It"

21· ·being the press conference that

22· ·Attorney General James held when she

23· ·filed a lawsuit against the NRA?

24· · · · · · MS. CONNELL:· Objection.

25· · · · ·A.· · I honestly don't recall any
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·2· ·of the details about the press

·3· ·conference, just the fact that there

·4· ·was a press conference announcing it.

·5· · · · · · MS. EISENBERG:

·6· · · · ·Q.· · A transcript of the -- of

·7· ·that press conference is available

·8· ·online, right?

·9· · · · · · MS. CONNELL:· Objection.

10· · · · ·A.· · I have no idea.· I have

11· ·certainly not read it.· It wasn't

12· ·relevant to my report.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · A video of that press

15· ·conference is available online, right?

16· · · · ·A.· · I don't know.

17· · · · · · MS. CONNELL:· Objection.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · Is it your testimony that

20· ·the governmental investigations in

21· ·which you've been involved and on which

22· ·you're relying as part of your

23· ·experience in this case, that none of

24· ·those involved a situation where the

25· ·government publicly announced the
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·2· ·investigation?

·3· · · · · · MS. CONNELL:· Objection.

·4· · · · ·A.· · I did not say that, no;

·5· ·that's not accurate.

·6· · · · · · MS. EISENBERG:

·7· · · · ·Q.· · So some of them did,

·8· ·correct?

·9· · · · · · MS. CONNELL:· Objection.

10· · · · ·A.· · To the best of my

11· ·recollection, I do remember some press

12· ·releases in some of the cases.· I can't

13· ·recall whether there were any press

14· ·conferences.· I might not have even

15· ·been aware if there were.· But no, this

16· ·is not the only case that I've -- that

17· ·I'm aware of where a governmental

18· ·regulator held a press conference or

19· ·issued a press release at the outset of

20· ·filing a case in court.

21· · · · · · MS. EISENBERG:

22· · · · ·Q.· · I didn't ask you whether

23· ·this is the only case where a press

24· ·conference occurred.

25· · · · · · · ·What I asked you is whether
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·2· ·you've been involved in governmental

·3· ·investigations for which you're relying

·4· ·as part of your purported experience in

·5· ·this case where the government publicly

·6· ·announced the fact of the

·7· ·investigation?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · As I said, I believe there

10· ·were several of the investigations

11· ·and -- enforcement actions, I should

12· ·say, not investigations, enforcement

13· ·actions.· Because as I described

14· ·before, there's a difference between

15· ·the investigative stage when there

16· ·usually is not a press conference or a

17· ·press release.

18· · · · · · · ·Compared to the litigation

19· ·stage, when a government regulator, to

20· ·enforce the statutes in the state or

21· ·the federal statues, needs to go to

22· ·court to get a court to enforce it.

23· · · · · · · ·That -- In that situation,

24· ·have I been involved in some, where the

25· ·governmental regulators have announced,
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·2· ·publicly announced, the commencement

·3· ·of -- of litigation.

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · In what governmental

·6· ·investigations were you involved where

·7· ·the government publicly announced the

·8· ·commencement of the investigation?

·9· · · · ·A.· · I believe the FTC, the

10· ·Federal Trade Commission -- I believe

11· ·one or more of the state attorneys

12· ·general.· But I -- I honestly can't

13· ·remember the details or the timing or

14· ·the specific state attorney general's

15· ·office.

16· · · · ·Q.· · Who was investigated by the

17· ·FTC?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · I answered this earlier.

20· ·In terms of cases that I was involved

21· ·in, there was one debt settlement

22· ·company; and there was one tax exempt

23· ·credit counseling agency.· There might

24· ·have been two different debt settlement

25· ·companies; I don't recall.· But there
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·2· ·was one I recall for sure.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · What is the name of the

·5· ·company?

·6· · · · · · MS. CONNELL:· Objection.

·7· · · · ·A.· · I'm not at liberty to

·8· ·disclose that.

·9· · · · · · MS. EISENBERG:

10· · · · ·Q.· · Is it your testimony that

11· ·you're not at liberty to disclose that

12· ·information even though the government

13· ·publicly announced the commencement of

14· ·the investigation against your client?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · Correct.

17· · · · · · MS. EISENBERG:

18· · · · ·Q.· · Are there any governmental

19· ·investigations in which you've been

20· ·involved where the government publicly

21· ·announced the enforcement action or the

22· ·investigation against your client where

23· ·you are willing to reveal the identity

24· ·of the client?

25· · · · · · MS. CONNELL:· Objection.
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·2· · · · ·A.· · No.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · And that's because you

·5· ·claim that that information is

·6· ·privileged, correct?

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · Correct.· But as I also

·9· ·said, I'm not -- I can't recall

10· ·specifically which cases and which

11· ·agencies may or may not have publicly

12· ·announced the onset of litigation.  I

13· ·believe -- I have a general

14· ·recollection that that happened, but I

15· ·can't say for sure.· These are cases

16· ·that are pretty much all, you know,

17· ·over ten years ago this point -- some

18· ·15, some 20.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · You've been asked to

21· ·testify at trial in this action, right?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · I have not yet been asked

24· ·to testify at trial.· I understand that

25· ·that's part of the process and that if
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·2· ·the case goes to trial, that I likely

·3· ·would be asked to testify at trial.

·4· ·But I have not had that specific ask

·5· ·to-date because it would be premature.

·6· · · · · · MS. EISENBERG:

·7· · · · ·Q.· · If you were asked to

·8· ·testify at trial in this action, will

·9· ·you do so?

10· · · · ·A.· · Yes.

11· · · · ·Q.· · And if and when you are

12· ·testifying at trial in this action,

13· ·will you then reveal the identity of

14· ·the clients whom you represented in the

15· ·internal investigations that you claim

16· ·are part of your experience?

17· · · · ·A.· · No.

18· · · · · · MS. CONNELL:· Objection.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · If you are asked to testify

21· ·at the trial and do testify at the

22· ·trial, will you then be willing to

23· ·reveal the identity of any of the

24· ·clients whom you represented in the

25· ·governmental investigations that you
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·2· ·claim are part of your experience?

·3· · · · · · MS. CONNELL:· Objection.

·4· · · · ·A.· · No.

·5· · · · · · MS. EISENBERG:

·6· · · · ·Q.· · How did you become involved

·7· ·in this case?

·8· · · · ·A.· · I received a call from Yael

·9· ·Fuchs of the New York Attorney

10· ·General's Office, asking me -- Well,

11· ·first, making sure that I didn't have

12· ·any conflicts of interest, and then

13· ·asking me if I would be available to be

14· ·a testifying expert witness in

15· ·connection with this case.

16· · · · ·Q.· · So she did ask you to

17· ·testify at a trial, right?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · No.· I said testifying as

20· ·opposed to consulting expert witness.

21· ·I'm making that distinction.

22· · · · · · MS. EISENBERG:

23· · · · ·Q.· · When did Ms. Fuchs reach

24· ·out to you for the first time?

25· · · · · · MS. CONNELL:· Objection.
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·2· · · · · · Go ahead.

·3· · · · ·A.· · Maybe four -- maybe four

·4· ·and a half months ago, some time over

·5· ·the summer, I believe.

·6· · · · · · MS. EISENBERG:

·7· · · · ·Q.· · Did she reach out to you by

·8· ·phone?· In person?· Or something else?

·9· · · · ·A.· · As I said, she called me.

10· · · · ·Q.· · How long was your phone

11· ·call with Ms. Fuchs?

12· · · · ·A.· · That phone call was maybe

13· ·25 minutes, maybe 30 at most.

14· · · · ·Q.· · Who else was on the phone

15· ·call?

16· · · · ·A.· · On that phone call, nobody

17· ·else.

18· · · · ·Q.· · Did you take any notes?

19· · · · ·A.· · No.

20· · · · ·Q.· · Did you agree to

21· ·participate in this case at some point?

22· · · · ·A.· · On that call, I agreed to

23· ·take it to the next step, which

24· ·involved a video, a Zoom video call

25· ·with Yael and her colleague, Erica --
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·2· ·probably a few days later, to my best

·3· ·recollection.

·4· · · · ·Q.· · Did there come a time where

·5· ·you agreed to participate in this case?

·6· · · · ·A.· · Yes.· After that call, then

·7· ·I believe maybe a couple days went by.

·8· ·They said they needed to deliberate

·9· ·internally, and then I don't remember

10· ·if it was a call or otherwise.· I think

11· ·it was a call from Yael saying they

12· ·decided to move forward with me as a --

13· ·as an expert witness in the case.

14· · · · ·Q.· · When was that?

15· · · · ·A.· · And then I agreed.

16· · · · · · · ·This was all within the

17· ·span of, probably, ten days of the

18· ·initial call.

19· · · · ·Q.· · When Ms. Fuchs reached out

20· ·to you by phone about four and a half

21· ·months ago, had you -- was that the

22· ·first time you ever spoke to her?

23· · · · ·A.· · No.

24· · · · ·Q.· · When had you --

25· · · · · · · ·I'm sorry, in what context
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·2· ·had you spoken to her previously?

·3· · · · ·A.· · I think at first met Yael

·4· ·when I asked her to be a panelist on a

·5· ·speaking presentation that I was

·6· ·organizing about governmental

·7· ·investigations with a colleague of

·8· ·mine.· And I forget -- I think I just

·9· ·knew her name from -- from, you know,

10· ·reading about her.· She was always

11· ·fairly active in the National

12· ·Association of Attorneys General and

13· ·National Associations of State Charity

14· ·Officials, an organization that, you

15· ·know, I've attended and spoken at the

16· ·conferences and things like that.

17· · · · · · · ·So I asked her as, you

18· ·know, co-head of enforcement, if she'd

19· ·be willing to participate.· She did;

20· ·she came down to D.C. and that was when

21· ·I met her.

22· · · · ·Q.· · She agreed to participate

23· ·in what?

24· · · · ·A.· · In a speaking presentation,

25· ·a panel presentation that I was
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·2· ·moderating.

·3· · · · ·Q.· · What was the panel

·4· ·presentation about?

·5· · · · ·A.· · As I just said, it was

·6· ·about governmental investigations -- of

·7· ·nonprofits, I should say.

·8· · · · ·Q.· · When did you ask her to

·9· ·participate on the panel?

10· · · · ·A.· · Oh, this was probably

11· ·six years ago, maybe.

12· · · · ·Q.· · Between the time of the

13· ·panel presentation that you just

14· ·described, and Ms. Fuchs's call to you

15· ·about four and a half months ago,

16· ·during that time period, did you have

17· ·any communications Ms. Fuchs?

18· · · · ·A.· · Not regular communications.

19· ·I believe I might have seen her at a

20· ·conference.· And I don't remember if it

21· ·was one time or two times, but nothing

22· ·regular; nothing --

23· · · · · · · ·Anyway, I can't -- I can't

24· ·remember if -- We might have talked by

25· ·phone.· Sometimes I would call certain
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·2· ·regulators to pick their brains on

·3· ·things, not about a particular case,

·4· ·but just generally.· And that might

·5· ·have happened as well.

·6· · · · ·Q.· · So you think you might have

·7· ·called Ms. Fuchs to pick her brain on

·8· ·things?

·9· · · · ·A.· · Like I said, I have spoken

10· ·with a number of state and federal

11· ·regulators in the past, and IRS

12· ·officials, you know, to -- just take --

13· ·get their pulse on different

14· ·enforcement trends and issues and

15· ·things like that.

16· · · · ·Q.· · And you called Ms. Fuchs to

17· ·get her pulse on enforcement trends and

18· ·issues and things like that?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · Yes.· Like I said, I don't

21· ·remember the specifics, but I vaguely

22· ·recall something along those lines,

23· ·yes.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · How many times did you do
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·2· ·that?

·3· · · · · · MS. CONNELL:· Objection.

·4· · · · ·A.· · Once or twice.

·5· · · · · · MS. EISENBERG:

·6· · · · ·Q.· · Not more than twice,

·7· ·correct?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · I don't believe so, no.

10· · · · · · MS. EISENBERG:

11· · · · ·Q.· · Did Ms. Fuchs provide you

12· ·with any information when you reached

13· ·out to her to get her pulse on

14· ·enforcement trends and issues like

15· ·that?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · Did -- I don't understand

18· ·the -- Can you rephrase the question or

19· ·be more specific?

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · I'd be more than happy to.

22· ·You testified that once or twice you

23· ·reached out to Ms. Fuchs to get her

24· ·pulse on things, right?

25· · · · ·A.· · Yes.
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·2· · · · · · MS. CONNELL:· Objection.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · When you reached out to her

·5· ·the first time to get her pulse on

·6· ·enforcement trends, did she provide any

·7· ·information to you in response to your

·8· ·request?

·9· · · · ·A.· · I believe so, yes.

10· · · · ·Q.· · What information did she

11· ·provide?

12· · · · ·A.· · I honestly do not recall,

13· ·and I also don't recall even what

14· ·specific questions I might have asked

15· ·her.

16· · · · ·Q.· · You have no recollection of

17· ·any questions you asked her, correct?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · Correct.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · And you have no

22· ·recollection of any thing she said in

23· ·that call, correct?

24· · · · · · MS. CONNELL:· Objection.

25· · · · ·A.· · Correct.
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·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · What about the second time

·4· ·that you reached out to her to get her

·5· ·pulse on enforcement trends?· Did she

·6· ·provide you with information on that

·7· ·second call?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · Same answer.

10· · · · · · MS. EISENBERG:

11· · · · ·Q.· · What is the answer?

12· · · · ·A.· · I can't recall.

13· · · · ·Q.· · You don't recall whether or

14· ·not she provided information?· Or you

15· ·don't recall what information she

16· ·provided?

17· · · · ·A.· · I don't recall what

18· ·information she provided.

19· · · · ·Q.· · But you recall that she did

20· ·provide you with information, right?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · I vaguely and generally

23· ·recall that we spoke.· I don't remember

24· ·the specific topic of the conversation,

25· ·and I don't remember what specifically
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·2· ·Yael said to me, no.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · You're a lawyer?

·5· · · · ·A.· · Yes.

·6· · · · ·Q.· · You are admitted in

·7· ·Washington, D.C.; is that correct?

·8· · · · ·A.· · Correct.

·9· · · · ·Q.· · You're not admitted

10· ·anywhere else, right?

11· · · · ·A.· · No.

12· · · · ·Q.· · You're not admitted in New

13· ·York, right?

14· · · · ·A.· · No.

15· · · · ·Q.· · You never took the bar in

16· ·New York?

17· · · · ·A.· · No.

18· · · · ·Q.· · You never sought to be

19· ·admitted by motion in New York?

20· · · · ·A.· · No.

21· · · · ·Q.· · What did you do to prepare

22· ·for today's testimony?

23· · · · ·A.· · I reviewed a number of

24· ·different documents and materials.

25· ·Principally, my two Expert Witness
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·2· ·Reports, the Initial Report and the

·3· ·Rebuttal Report, along with a number of

·4· ·the attachments and exhibits to those

·5· ·reports.

·6· · · · ·Q.· · You also met with Ms. Fuchs

·7· ·to prepare for this deposition, right?

·8· · · · ·A.· · I met with Ms. Fuchs and

·9· ·her colleagues yesterday, yes.

10· · · · ·Q.· · You met with Ms. Fuchs and

11· ·others from the New York Attorney

12· ·General's Office to prepare for this

13· ·deposition, right?

14· · · · ·A.· · Yes.

15· · · · ·Q.· · And those others included

16· ·Ms. Connell?

17· · · · ·A.· · Yes.

18· · · · ·Q.· · And Mr. Thompson?

19· · · · ·A.· · Yes.

20· · · · ·Q.· · Mr. Wang?

21· · · · ·A.· · No.

22· · · · ·Q.· · Anyone else?

23· · · · ·A.· · Erica -- and I'm drawing

24· ·blank in her last name.

25· · · · ·Q.· · And other than the
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·1· · · · · · · · ·J. TENENBAUM

·2· ·preparation with them yesterday, had

·3· ·you met with them before to prepare for

·4· ·your deposition here today?

·5· · · · ·A.· · Yes.

·6· · · · ·Q.· · How many times?

·7· · · · ·A.· · We probably had three or

·8· ·four Zoom video calls.

·9· · · · ·Q.· · To prepare for today's

10· ·deposition, right?

11· · · · ·A.· · Correct.

12· · · · ·Q.· · When was the first call?

13· · · · ·A.· · Maybe two or three weeks

14· ·ago.

15· · · · ·Q.· · When was the second call?

16· · · · ·A.· · They were all staggered,

17· ·say every few days, starting two or

18· ·three weeks ago, with the last one

19· ·being sometime last week, I think

20· ·Thursday.

21· · · · ·Q.· · Did those calls, those Zoom

22· ·calls vary in length?

23· · · · ·A.· · They did vary in length,

24· ·yes.

25· · · · ·Q.· · What was the range of the
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·1· · · · · · · · ·J. TENENBAUM

·2· ·duration of those calls?

·3· · · · ·A.· · I would say.

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · Ninety minutes to two and a

·6· ·half hours, maybe two hours.· So

·7· ·90 minutes to two hours.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · Yesterday, you met with a

10· ·New York Attorney General's Office,

11· ·right?

12· · · · ·A.· · Yes.

13· · · · ·Q.· · And that was for longer

14· ·than two and a half hours, right?

15· · · · ·A.· · Yes.

16· · · · ·Q.· · How long did you meet with

17· ·them for?

18· · · · ·A.· · Approximately seven hours.

19· · · · ·Q.· · You discussed with them

20· ·yesterday your testimony here today?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · We discussed a number of

23· ·different aspects of the case, which --

24· ·some of which you're asking me about

25· ·today.· I'm not sure the specific
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·1· · · · · · · · ·J. TENENBAUM

·2· ·question.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · So you and they discussed

·5· ·this case against the NRA, right?

·6· · · · ·A.· · Yes.

·7· · · · ·Q.· · And you and they discussed

·8· ·fact the New York Attorney General is

·9· ·seeking to have an independent

10· ·compliance monitor appointed at the

11· ·NRA, right?

12· · · · · · MS. CONNELL:· Objection.· And

13· ·object to what specifically we said to

14· ·Mr. Tenenbaum, which is attorney work

15· ·product, and to the extent you can

16· ·answer without revealing that, please

17· ·answer.

18· · · · ·A.· · We didn't --

19· · · · · · · ·We didn't really discuss

20· ·the relief yesterday at all, the relief

21· ·that's being requested by the New York

22· ·Attorney General's Office.

23· · · · · · MS. EISENBERG:

24· · · · ·Q.· · What did you discuss?

25· · · · · · MS. CONNELL:· Objection.· To
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·1· · · · · · · · ·J. TENENBAUM

·2· ·extent you can answer that without

·3· ·revealing attorney-client -- attorney

·4· ·work product, please go ahead and

·5· ·answer.· But please don't reveal

·6· ·specific information that attorneys

·7· ·from the office of the Attorney General

·8· ·told you.

·9· · · · · · MR. CORRELL:· This is Kent

10· ·Correll.· I'd like clarification on

11· ·that.· Is it your position that any

12· ·communications between the Attorney

13· ·General Office and this expert witness

14· ·is attorney-work product and,

15· ·therefore, immune from disclosure.

16· · · · · · MS. CONNELL:· I think

17· ·information that includes -- that meets

18· ·the test for either information that is

19· ·the mental impressions or work of the

20· ·attorneys within our office, and

21· ·otherwise qualifies as attorney-work

22· ·product does.· I also think that

23· ·information shared that is a result of

24· ·our preparation for litigation is

25· ·privileged under 3101.· But to extent
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·1· · · · · · · · ·J. TENENBAUM

·2· ·that Mr. Tenenbaum can answer without

·3· ·revealing that, he's free to discuss

·4· ·it.

·5· · · · · · MR. CORRELL:· So you're saying

·6· ·that if the question is for

·7· ·Mr. Tenenbaum:· What did the Attorney

·8· ·General's Office say to you, you're

·9· ·saying that he cannot reveal that?

10· · · · · · MS. CONNELL:· Yes.

11· · · · · · MR. CORRELL:· Am I

12· ·understanding that correctly?· And are

13· ·you saying that if the questions is:

14· ·What did you say to the Attorney

15· ·General's Office?· You're saying that

16· ·he can not reveal that, either?

17· · · · · · MS. CONNELL:· No.· What I have

18· ·instructed him to do -- and I think the

19· ·record is clear -- is he can answer

20· ·questions about how he prepared for the

21· ·deposition, but he cannot reveal

22· ·privileged information.

23· · · · · · And that's information

24· ·privileged particularly as

25· ·attorney-work product information or
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·1· · · · · · · · ·J. TENENBAUM

·2· ·material prepared in anticipation of

·3· ·litigation.· And so to the extent that

·4· ·he can answer that question without

·5· ·revealing that, that's fine.

·6· · · · · · But to extent you want to get

·7· ·into conversations that he had with us

·8· ·that will reveal our mental impressions

·9· ·and how we've prepared for litigation,

10· ·he cannot do that.

11· · · · · · MR. CORRELL:· Right.· I'm

12· ·going to ask that the court reporter

13· ·mark this for a ruling, and I'm going

14· ·to send an email to Judge Sherwood,

15· ·telling him that we have two issues --

16· ·privilege issues or work-product issues

17· ·that have arisen on which we can use

18· ·guidance.· And I'll ask him to give us

19· ·a convenient time.

20

21

22

23

24

25
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·1· · · · · · · · · · · J. TENENBAUM

·2· · (Marked for a ruling.)

·3· · · · · · · · ·MS. CONNELL:· Okay.

·4· · · · · · · · ·MS. EISENBERG:· Ms. Connell,

·5· · · · is it your position that the

·6· · · · information is protected by two

·7· · · · privileges?

·8· · · · · · · · ·MS. CONNELL:· Yes.

·9· · · · · · · · ·MS. EISENBERG:· One of them is

10· · · · attorney work product?

11· · · · · · · · ·MS. CONNELL:· Yes.

12· · · · · · · · ·MS. EISENBERG:· And other is

13· · · · trial preparation, correct?

14· · · · · · · · ·MS. CONNELL:· Yes.

15· · · · · · · · ·MS. EISENBERG:· Do you assert

16· · · · any other privileges over the substance

17· · · · of your conversations with

18· · · · Mr. Tenenbaum.

19· · · · · · · · ·MS. CONNELL:· I'm not waiving

20· · · · any other privileges and I reserve all

21· · · · rights, but those are two come to mind

22· · · · right now.

23· BY MS. EISENBERG:

24· · · · · · · Q.· · Mr. Tenenbaum, you're a

25· · · · lawyer, right?
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·1· · · · · · · · ·J. TENENBAUM

·2· · · · ·A.· · Yes.

·3· · · · ·Q.· · You believe that your

·4· ·conversations with Ms. Connell

·5· ·yesterday were privileged?

·6· · · · · · MS. CONNELL:· Objection.

·7· · · · ·A.· · Yes.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · Do you believe that they

10· ·were confidential?

11· · · · ·A.· · Yes.

12· · · · ·Q.· · You're not willing to tell

13· ·me about those conversations, right?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · Not the specifics, no.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · Because you want to keep

18· ·that a secret, right?

19· · · · · · MS. CONNELL:· Objection,

20· ·this -- that mischaracterizes,

21· ·argumentative.

22· · · · ·A.· · No.· Because I believe it's

23· ·privileged and confidential.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · Well, if it's not a secret
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·1· · · · · · · · ·J. TENENBAUM

·2· ·then you can tell me about it, right?

·3· · · · · · MS. CONNELL:· Objection.

·4· · · · ·A.· · You could characterize it

·5· ·how you want.· I believe it's

·6· ·privileged and confidential; that's why

·7· ·I can't reveal that.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · Is it your position that

10· ·all the conversations you had with

11· ·Ms. Connell are confidential?

12· · · · · · MS. CONNELL:· Objection.

13· · · · ·A.· · About this case, yes.

14· · · · · · MS. EISENBERG:

15· · · · ·Q.· · And that you're not willing

16· ·to reveal the substance of any of those

17· ·conversations.

18· · · · ·A.· · Correct.

19· · · · ·Q.· · What about Ms. Fuchs?· Is

20· ·it your position that your

21· ·conversations with Ms. Fuchs about this

22· ·case are confidential?

23· · · · · · MS. CONNELL:· Objection.

24· · · · ·A.· · Yes.

25· · · · · · MS. EISENBERG:
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·1· · · · · · · · ·J. TENENBAUM

·2· · · · ·Q.· · And you're not willing to

·3· ·reveal the substance of those

·4· ·conversations to me right now, right?

·5· · · · ·A.· · Correct.

·6· · · · ·Q.· · And when you te- --

·7· · · · · · · ·If and when you testify at

·8· ·a trial in this case, you will not be

·9· ·willing to re- -- divulge the substance

10· ·of your conversations with Ms. Fuchs

11· ·about this case to the jury, right?

12· · · · ·A.· · Correct.

13· · · · · · MS. CONNELL:· Objection.

14· · · · · · MS. EISENBERG:

15· · · · ·Q.· · You'll keep that

16· ·information secret from them, right?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · I will keep it

19· ·confidential, yes.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · But you won't keep it

22· ·secret?

23· · · · · · MS. CONNELL:· Objection, this

24· ·is argumentative.

25· · · · ·A.· · Like I said, whatever label
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·1· · · · · · · · ·J. TENENBAUM

·2· ·you want to put on that, I consider it

·3· ·confidential and privileged

·4· ·information.

·5· · · · · · MS. EISENBERG:

·6· · · · ·Q.· · But you won't tell them

·7· ·what you discussed with Ms. Fuchs,

·8· ·right?

·9· · · · · · MS. CONNELL:· Objection.

10· · · · ·A.· · Correct.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · What about the person you

13· ·described as Erica?· Are your

14· ·conversations with that person also

15· ·confidential?

16· · · · ·A.· · Yes.

17· · · · · · MS. CONNELL:· Objection.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · Are you not willing to tell

20· ·us here today about the substance of

21· ·those conversations?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · Correct.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · And if and when you testify
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·1· · · · · · · · ·J. TENENBAUM

·2· ·at trial, you will not be willing to

·3· ·tell the jury about those conversations

·4· ·either, right?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · Correct.

·7· · · · · · MS. EISENBERG:

·8· · · · ·Q.· · So you met with a New York

·9· ·Attorney General's Office yesterday for

10· ·seven hours, right?

11· · · · · · MS. CONNELL:· Objection.

12· · · · ·A.· · Yes.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · During those hours, you had

15· ·discussions, right?

16· · · · ·A.· · Yes.

17· · · · ·Q.· · You asked them questions?

18· · · · ·A.· · A lot of questions, yes.

19· · · · ·Q.· · You asked them a lot of

20· ·questions?

21· · · · ·A.· · Yes.

22· · · · ·Q.· · They asked you questions,

23· ·right?

24· · · · ·A.· · Not so much, no.

25· · · · ·Q.· · They didn't ask you any
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·1· · · · · · · · ·J. TENENBAUM

·2· ·questions?

·3· · · · ·A.· · They did ask me some, but I

·4· ·asked them more.

·5· · · · ·Q.· · So they asked you some

·6· ·questions, right?

·7· · · · ·A.· · Yes.

·8· · · · ·Q.· · Not as many as you did,

·9· ·correct?

10· · · · ·A.· · Correct.

11· · · · ·Q.· · And they provided

12· ·information, right?

13· · · · · · MS. CONNELL:· Objection.

14· · · · ·A.· · Correct.

15· · · · · · MS. EISENBERG:

16· · · · ·Q.· · They gave you documents?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · They --

19· · · · · · · ·Yes, they showed me certain

20· ·documents, like copies of statutes

21· ·and -- and regulations and other things

22· ·like that, yes.

23· · · · · · MS. EISENBERG:

24· · · · ·Q.· · What statutes?

25· · · · ·A.· · I can't get into the
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·1· · · · · · · · ·J. TENENBAUM

·2· ·details or the substance.

·3· · · · ·Q.· · Why not?

·4· · · · · · MS. CONNELL:· Objection.· This

·5· ·goes to the attorney work product.· The

·6· ·documents we chose to select and

·7· ·discuss with Mr. Tenenbaum goes to the

·8· ·heart of attorney work product and

·9· ·trial prep.· And so we will instruct

10· ·him not to answer as to specific

11· ·documents we showed him.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · So you met with them

14· ·yesterday, right?

15· · · · ·A.· · Correct.

16· · · · ·Q.· · You discussed matters

17· ·pertaining to this case against the NRA

18· ·for seven hours, right?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · Correct.

21· · · · · · MS. EISENBERG:

22· · · · ·Q.· · But you're not willing to

23· ·tell the jury what specifically you

24· ·discussed, right?

25· · · · · · MS. CONNELL:· Objection.
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·1· · · · · · · · ·J. TENENBAUM

·2· · · · ·A.· · Correct.

·3· · · · · · MS. CONNELL:· Svetlana, we've

·4· ·been on the record for close to an

·5· ·hour.· When you have time for a break,

·6· ·we'd like a break.

·7· · · · · · MS. EISENBERG:

·8· · · · ·Q.· · Who prepared your report --

·9· ·I'm sorry.

10· · · · · · · ·You prepared two reports in

11· ·this case, right?

12· · · · ·A.· · Correct.

13· · · · ·Q.· · An Initial Report, back in

14· ·September?

15· · · · ·A.· · Correct.

16· · · · ·Q.· · And that was this year?

17· · · · ·A.· · Yes.

18· · · · ·Q.· · And then another report in

19· ·October of this year, right?

20· · · · ·A.· · Correct.

21· · · · ·Q.· · Let's talk about the -- the

22· ·first report.· Who prepared it?

23· · · · ·A.· · I prepared it with the

24· ·assistance of several of my colleagues.

25· · · · ·Q.· · Which of your colleagues?
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·1· · · · · · · · ·J. TENENBAUM

·2· · · · ·A.· · Two attorneys, Susan

·3· ·Hamsher, H-A-M-S-H-E-R; and Julie

·4· ·Kulovits, K-U-L-O-V-I-T-S; and one

·5· ·paralegal, Courtney Tucker.

·6· · · · ·Q.· · What about Nisha Thacker?

·7· · · · ·A.· · She did not work on the

·8· ·case, no.

·9· · · · ·Q.· · What did Susan Hamsher do

10· ·for this case?

11· · · · ·A.· · I can't get into the

12· ·details and substance, but she worked

13· ·with me in connection with the

14· ·preparation of both the exp -- the

15· ·Initial Expert Witness Report and the

16· ·Rebuttal Report that followed it.

17· · · · ·Q.· · You can't get into details

18· ·and substance, why?

19· · · · ·A.· · For the same privilege and

20· ·work product reasons that we've already

21· ·discussed.

22· · · · ·Q.· · But she helped you prepare

23· ·the report in this case, right?

24· · · · ·A.· · Yes.

25· · · · ·Q.· · What specifically did she

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



84

·1· · · · · · · · · J. TENENBAUM

·2· · do to assist you with the preparation

·3· · of the Initial Report?

·4· · · · · A.· · She worked with me on all

·5· · aspects of the report.

·6· · · · · Q.· · Let's take a look at the

·7· · table of contents to your report, which

·8· · we'll mark as Exhibit 1.

·9· · · · · · ·MS. CONNELL:· Svetlana, can

10· · you let us know when we're going to

11· · take that break?

12· · · · · · ·MS. EISENBERG:· Why don't we

13· · take a break now.

14· · · · · · ·THE VIDEOGRAPHER:· We're going

15· · to go off the record at 10:18 ending

16· · Media One.

17· ·(Whereupon, a short recess was taken.)

18· · · · · · ·THE VIDEOGRAPHER:· We are back

19· · on the record at 1031.· This is Media 2

20· · in the deposition of Tenenbaum.

21· · · · · · ·MS. CONNELL:· Before you

22· · resume questioning, I would like to

23· · make a statement.· I spoke with

24· · Mr. Tenenbaum during the break and

25· · expressed the Attorney General's view
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·1· · · · · · · · ·J. TENENBAUM

·2· ·that communications with his team in

·3· ·preparation of the report are not

·4· ·subject to privilege.· So if you would

·5· ·like to re-ask that question, I would

·6· ·think you would get a different answer.

·7· · · · · · MS. EISENBERG:

·8· · · · ·Q.· · Susan Hamsher is an

·9· ·attorney at your firm, right?

10· · · · ·A.· · Correct.

11· · · · ·Q.· · She is not being proffered

12· ·as a testifying expert in this case; is

13· ·she?

14· · · · ·A.· · No.

15· · · · ·Q.· · But she helped you prepare

16· ·your report in this case, right?

17· · · · ·A.· · Yes.

18· · · · ·Q.· · And she helped you

19· ·formulate your opinions in this case?

20· · · · ·A.· · No.

21· · · · ·Q.· · What specifically did she

22· ·do to help you prepare your report?

23· · · · ·A.· · Susan did things like

24· ·pulling relevant statutes and sections

25· ·of the Code of federal regulations,
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·2· ·pulling excerpts from trial and

·3· ·deposition transcripts when I would ask

·4· ·for, you know, Can you -- Can you find,

·5· ·you know -- Can you pull me this or

·6· ·that.

·7· · · · · · · ·She would pull relevant

·8· ·things and go search through the scores

·9· ·and scores of pages that we had, to be

10· ·able to help me, kind of, sort through

11· ·and organize various pieces of

12· ·information.

13· · · · · · · ·Basically, overall, just

14· ·helping me, kind of, piece through and

15· ·sort through and compile relevant,

16· ·factual information in particular to

17· ·help me formulate my opinions.

18· · · · ·Q.· · So she helped you formulate

19· ·your opinions, right?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · No.· I said pulling

22· ·relevant information and giving it to

23· ·me so that I could then formulate my

24· ·opinions.· No.· She did not formulate

25· ·any opinions for me.
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·2· · · · · · · · ·MS. EISENBERG:

·3· · · · · · · Q.· · Let's mark your Report as

·4· · · · Exhibit 1.

·5· · · ·(Whereupon,· Tenenbaum· Expert· · Report· · was

·6· marked· as· Exhibit· 1· for· identification,· as· of

·7· November 1st, 2022.)

·8· · · · · · · · ·DOCUMENT TECHNICIAN:· And

·9· · · · Exhibit 1 is available in the shared

10· · · · folder.

11· · · · · · · · ·MR. VU:· So this is Tab 2.

12· · · · · · · · ·MS. EISENBERG:· Exhibit 1.

13· · · · · · · · ·MS. CONNELL:· Thank you.

14· · · · · · · · ·MR. CORRELL:· This is

15· · · · Mr. Correll, from Wayne LaPierre.  I

16· · · · just want to -- for clarity, the

17· · · · document I'm seeing on the screen is

18· · · · entitled "Expert Disclosure," not

19· · · · Expert Report.· Is this the document

20· · · · that's being marked as the exhibit?

21· · · · · · · · ·MS. EISENBERG:· Correct.

22· · · · Thank you.

23· · · · · · · Q.· · What is Exhibit 1?

24· · · · · · · A.· · Are you asking me?

25· · · · · · · Q.· · I am.
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·2· · · · ·A.· · This is my Initial Expert

·3· ·Witness Report in -- in this matter.

·4· · · · ·Q.· · Well, the first page is a

·5· ·document entitled "Expert Disclosure,"

·6· ·right?

·7· · · · ·A.· · Correct.

·8· · · · ·Q.· · You did not prepare that

·9· ·particular page, right?

10· · · · ·A.· · I reviewed it, and I

11· ·believe I made some edits to it; but I

12· ·don't believe I prepared the initial

13· ·form, no.

14· · · · ·Q.· · What edits did you make to

15· ·it?

16· · · · ·A.· · I honestly don't recall.

17· · · · ·Q.· · This was in September,

18· ·right?

19· · · · ·A.· · Yes.

20· · · · ·Q.· · You don't recall what edits

21· ·you made?

22· · · · ·A.· · Honestly, I might have made

23· ·none.· I honestly don't remember.  I

24· ·remember reviewing it.· This was

25· ·something that was -- Looks like it was
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·2· ·signed by Monica O'Connell.

·3· · · · ·Q.· · Okay.

·4· · · · · · · ·Are you looking at the

·5· ·second page of Exhibit 1?

·6· · · · ·A.· · Yes.

·7· · · · ·Q.· · Did you make any changes to

·8· ·the second page?

·9· · · · ·A.· · I don't believe so, no.

10· · · · ·Q.· · Let's take a look at the

11· ·next page.· It says Exhibit A, right?

12· · · · ·A.· · Yes.

13· · · · ·Q.· · And the page after that is

14· ·the first port -- first page of your

15· ·report, right?

16· · · · ·A.· · Correct.

17· · · · ·Q.· · And your report consists of

18· ·multiple pages?

19· · · · ·A.· · Correct.

20· · · · ·Q.· · It is 65 pages longs,

21· ·correct?

22· · · · ·A.· · Correct.

23· · · · ·Q.· · And then there are

24· ·additional exhibits, B through F, as in

25· ·Frank, that come with your report,
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·2· ·right?

·3· · · · ·A.· · Correct.

·4· · · · ·Q.· · Focusing on Exhibit A,

·5· ·which is your report, who prepared it?

·6· · · · ·A.· · I did, with the assistance

·7· ·of my colleagues.

·8· · · · ·Q.· · Which parts did Ms. Hamsher

·9· ·prepare?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · There -- There were no --

12· · · · · · · ·There were no parts that

13· ·she prepared on her own.· I prepared

14· ·the entire report in conjunction with

15· ·and working with my colleague Susan and

16· ·Julie, as well as our paralegal,

17· ·Courtney.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · Did Ms. Hamsher provide

20· ·input in the opinions that you express

21· ·in your report?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · I wouldn't say the

24· ·opinions.· I would say more input with

25· ·respect to facts.
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·1· · · · · · · · ·J. TENENBAUM

·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · So when it comes to your

·4· ·opinions, she did not provide any I

·5· ·put, right?

·6· · · · · · MS. CONNELL:· Objection.

·7· · · · ·A.· · Not in terms of the

·8· ·substance of my opinions.· I'm sure she

·9· ·provided, and did provide, you know,

10· ·editing input, that sort of thing, you

11· ·know, helping to clean up text and

12· ·other things like that.· But not in the

13· ·underlying substantive opinions that I

14· ·offered, no.

15· · · · ·Q.· · So she helped fix typos?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · It was very much like most

18· ·things that are, you know, larger work

19· ·product in a law firm, collaborative

20· ·effort.· And yes, she helped with

21· ·editing; she helped with pulling out

22· ·salient information.· She certainly

23· ·helped with footnoting and making sure

24· ·we had the proper citations to the

25· ·proper documents and what not.
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·1· · · · · · · · ·J. TENENBAUM

·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · But substantively, she did

·4· ·not have any input, right?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · Like I said, she did not

·7· ·formulate or affect my substantive

·8· ·opinions, but she very much was a part

·9· ·of the process of researching and

10· ·drafting this report, yes.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · Is any part of your report

13· ·formulated based in part on what she

14· ·said to you?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · Not the underlying

17· ·substantive opinions.· But as, you know

18· ·from this -- You've seen the report, 65

19· ·pages, single-spaced, a lot of detailed

20· ·facts, culling from thousands and

21· ·thousands of pages of, you know,

22· ·deposition transcripts and trial

23· ·transcripts and pleadings and

24· ·everything else.· She was very helpful

25· ·in helping to organize, sort through,
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·2· ·compile such material to help me

·3· ·formulate and express my opinions.

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · Please take a look at

·6· ·Page 4.

·7· · · · ·A.· · Yes.

·8· · · · ·Q.· · There's a section called

·9· ·"Summary of my Opinions"; do you see

10· ·that?

11· · · · ·A.· · Yes.

12· · · · ·Q.· · And it consists of five

13· ·items, right?

14· · · · ·A.· · Correct.

15· · · · ·Q.· · She did not help you

16· ·formulate any of the opinions ex- --

17· ·expressed in Items 1 through 5 on

18· ·Page 4 through 5 of this exhibit,

19· ·right?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · She didn't help me

22· ·formulate my substantive opinions; she

23· ·certainly, though, helped pull factual

24· ·information that factored into the

25· ·formulation of my opinions.
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·1· · · · · · · · ·J. TENENBAUM

·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · So she pulled factual

·4· ·information together for you, right?

·5· · · · ·A.· · Yes.

·6· · · · · · MS. CONNELL:· Objection.

·7· · · · · · MS. EISENBERG:

·8· · · · ·Q.· · And that factored into your

·9· ·opinions, right?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · Certainly, all of the

12· ·factual information I reviewed factored

13· ·into my opinions.

14· · · · · · MS. EISENBERG:

15· · · · ·Q.· · Other than pulling together

16· ·factual information that you

17· ·incorporated into your opinions, did

18· ·she provide you with any other

19· ·information that you incorporated in

20· ·your opinions expressed on Pages 4

21· ·through 5 of your report?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · I'm just reviewing.· No.

24· ·Other than, like I said before, just

25· ·overall editing, you know, assistance
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·2· ·with editing of the report.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · Was any of the editing that

·5· ·she did substantive?

·6· · · · · · MS. CONNELL:· Objection.

·7· · · · ·A.· · None of the editing changed

·8· ·those five underlying opinions in any

·9· ·way; but, you know, putting a word here

10· ·or there or phrasing something a little

11· ·bit differently, or things like that

12· ·happened, you know, on Page 4 and 5 and

13· ·throughout the report.

14· · · · · · · ·I can't point to specific

15· ·paragraphs.· I can't recall, obviously,

16· ·what paragraphs she might have had some

17· ·edit to or not.· I honestly couldn't

18· ·tell you.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · Let's take a look at

21· ·Page 65.

22· · · · ·A.· · Yes.

23· · · · ·Q.· · There is a section called

24· ·"Conclusion," right?

25· · · · ·A.· · Yes.
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·2· · · · ·Q.· · And this section sets forth

·3· ·your opinions in this case, correct?

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · Well, my --

·6· · · · · · · ·The core five opinions are

·7· ·on Pages 4 and 5 that we were just

·8· ·looking at.· This was a conclusion.  I

·9· ·wouldn't say it's a restating of all my

10· ·opinions; it's more, kind of, a

11· ·conclusory summary of -- of my overall

12· ·report.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · So, Page 65 lists your

15· ·conclusions in this case, correct?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · Correct.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · Did Ms. Hamsher contribute

20· ·substantively to any of your

21· ·conclusions set forth in Page 65 of the

22· ·report?

23· · · · · · MS. CONNELL:· Objection.

24· · · · ·A.· · Same as before.· She did

25· ·not substantively affect or alter or
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·2· ·formulate my conclusions, but she

·3· ·certainly helped with editing of this

·4· ·section, yes.

·5· · · · · · MS. EISENBERG:

·6· · · · ·Q.· · When you worked on

·7· ·preparing this report, you communicated

·8· ·with the attorneys at the New York

·9· ·Attorney General's Office, right?

10· · · · ·A.· · Yes.

11· · · · ·Q.· · With whom specifically?

12· · · · ·A.· · Monica, Yael, Stephen, and

13· ·Erica.

14· · · · ·Q.· · So four Assistant Attorney

15· ·Generals, right?

16· · · · ·A.· · I don't know their exact

17· ·titles.

18· · · · ·Q.· · Well, Ms. --

19· · · · ·A.· · They're all attorneys in

20· ·the office; I don't know their title

21· ·specifically.

22· · · · ·Q.· · You don't know

23· ·Ms. Connell's title?

24· · · · ·A.· · I believe it's Assistant

25· ·Attorney General.
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·2· · · · ·Q.· · When you spoke with them

·3· ·about the preparation of your report or

·4· ·in conjunction with the preparation of

·5· ·your report, was it on the phone?· In

·6· ·person?· Or something else?

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · By telephone, either audio

·9· ·telephone or video conference.

10· · · · · · MS. EISENBERG:

11· · · · ·Q.· · So you had multiple

12· ·communications --

13· · · · ·A.· · -- along with yesterday's

14· ·meeting that we talked about earlier in

15· ·person.

16· · · · · · MS. CONNELL:· Objection.

17· · · · · · MS. EISENBERG:

18· · · · ·Q.· · But yesterday, you weren't

19· ·preparing this report, right?

20· · · · ·A.· · Oh, no.· Obviously, not.

21· · · · ·Q.· · Right.

22· · · · · · · ·So when you prepared the

23· ·report that we have marked as

24· ·Exhibit 1, you had multiple

25· ·communications with multiple attorneys
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·2· ·at the New York Attorney General's

·3· ·Office, right?

·4· · · · ·A.· · Correct.

·5· · · · ·Q.· · Some of those were over the

·6· ·phone?

·7· · · · ·A.· · Correct.

·8· · · · ·Q.· · Some of those were over

·9· ·Zoom, right?

10· · · · ·A.· · Zoom or whatever other

11· ·platform was used, yes.

12· · · · ·Q.· · Video, correct?

13· · · · ·A.· · Video conference, yes.

14· · · · ·Q.· · And it was more than one

15· ·Zoom call?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · Yes.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · Did you provide the

20· ·Attorney General's Office with any

21· ·drafts of your report?

22· · · · ·A.· · Yes.

23· · · · · · MS. EISENBERG:

24· · · · ·Q.· · How many drafts did you

25· ·share with them?
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·2· · · · ·A.· · Well, it was always the

·3· ·same report.· As it evolved, you know,

·4· ·you have multiple versions, and we

·5· ·wouldn't like save multiple versions,

·6· ·but it would -- you know, we would kind

·7· ·save over the -- the last one as we

·8· ·went along on our internal systems.

·9· · · · · · · ·How many different times

10· ·did we share?· How many times did we

11· ·share drafts?· Maybe -- For the

12· ·underlying report, maybe five times,

13· ·like -- I'm guessing or trying to go by

14· ·the best of my recollection.

15· · · · ·Q.· · Did they say things on

16· ·those video calls about the report?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · Yes.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · What types of things did

21· ·they say?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · Again, not getting into

24· ·specifics, but generally, just giving

25· ·us overall thoughts, feedback,

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



101

·1· · · · · · · · ·J. TENENBAUM

·2· ·comments, I'll leave it at that.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · Okay.

·5· · · · · · · ·And after preparing this

·6· ·report, you prepared a Rebuttal Report,

·7· ·right?

·8· · · · ·A.· · Correct.

·9· · · · ·Q.· · And did you have Zoom calls

10· ·with attorneys at the New York Attorney

11· ·General's Office about your Rebuttal

12· ·Report?

13· · · · ·A.· · Yes.

14· · · · ·Q.· · About the draft of your

15· ·Rebuttal Report, right?

16· · · · ·A.· · Yes.

17· · · · ·Q.· · And you shared the draft of

18· ·the Rebuttal Report with the attorneys

19· ·at the New York Attorney General's

20· ·Office as well, right?

21· · · · ·A.· · Yes.

22· · · · ·Q.· · More than once?

23· · · · · · MS. CONNELL:· Objection.

24· · · · ·A.· · Yes.

25· · · · · · MS. EISENBERG:
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·2· · · · ·Q.· · And again, during those

·3· ·calls, you discussed your draft

·4· ·rebuttal report with them?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · Yes.

·7· · · · · · MS. EISENBERG:

·8· · · · ·Q.· · And setting aside

·9· ·conversations you had with them about

10· ·the substance of your -- I'm sorry, let

11· ·me restart again.

12· · · · · · · ·Setting aside conversations

13· ·you had with them while you were

14· ·preparing your reports, fair to say

15· ·that you've had other conversations

16· ·with them since both reports were

17· ·prepared, right?

18· · · · ·A.· · Correct.

19· · · · ·Q.· · And is it your position

20· ·that your conversations with them since

21· ·reports were prepared is not something

22· ·that you are willing to discuss?

23· · · · · · MS. CONNELL:· Objection.

24· · · · ·A.· · Correct for privilege and

25· ·confidentiality reasons, yes.
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·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · And that's because you

·4· ·belief that that information is

·5· ·privileged, right?

·6· · · · ·A.· · Correct.

·7· · · · · · MS. EISENBERG:

·8· · · · ·Q.· · What privileges --

·9· · · · · · MS. CONNELL:· Objection.

10· · · · · · MS. EISENBERG:

11· · · · ·Q.· · -- do you believe apply?

12· · · · · · MS. CONNELL:· Objection.

13· · · · ·A.· · The attorney work product

14· ·privilege, the attorney-client

15· ·privilege, and possibly other rules as

16· ·well, relating to, you know, the

17· ·attorney ethics rules.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · Who is the "client" when it

20· ·comes to the attorney-client privilege

21· ·that you believe applies?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · So, I --

24· · · · · · · ·First off, I'm -- I'm an

25· ·expert witness in this case.· I'm not
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·2· ·serving in a classic attorney-client

·3· ·relationship.· I don't, frankly, have a

·4· ·deep understanding of how both the

·5· ·privilege rules and the attorney ethics

·6· ·rules apply in this context.· I'm

·7· ·relying more on the attorneys from the

·8· ·office of the Attorney General for

·9· ·advice and guidance on that front.

10· · · · · · MS. EISENBERG:

11· · · · ·Q.· · So you don't know what, if

12· ·any, privileges apply to your

13· ·conversations with attorneys from the

14· ·New York Attorney General's Office; do

15· ·you?

16· · · · · · MS. CONNELL:· Objection,

17· ·argumentative.

18· · · · ·A.· · I have been told from -- by

19· ·the attorneys in the New York Attorney

20· ·General's Office that there are

21· ·privileges that apply here and that --

22· ·I have been instructed not to discuss

23· ·the specifics of what I talked about

24· ·with the attorneys in the New York

25· ·Attorney General' Office in preparation
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·2· ·for this deposition.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · But you're a lawyer as

·5· ·well, right?

·6· · · · ·A.· · Yes.

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · You are, in fact, admitted

10· ·to practice law, right?

11· · · · ·A.· · Yes.

12· · · · ·Q.· · In Washington, D.C., right?

13· · · · ·A.· · Correct.

14· · · · ·Q.· · Have done so for 26 years?

15· · · · ·A.· · Correct.

16· · · · ·Q.· · But sitting here right now,

17· ·you are not in a position to formulate

18· ·a position on whether or not your

19· ·conversations with Ms. Connell

20· ·yesterday are privileged; are you?

21· · · · · · MS. CONNELL:· Objection,

22· ·argumentative, asking for a legal

23· ·conclusion.

24· · · · ·A.· · I was instructed by the

25· ·attorneys for the New York Attorney
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·2· ·General's Office that the substance of

·3· ·those conversations were privileged and

·4· ·confidential and that I am not at

·5· ·liberty to disclose them.

·6· · · · · · MS. EISENBERG:

·7· · · · ·Q.· · And your you're following

·8· ·that instruction, right?

·9· · · · ·A.· · Correct.

10· · · · ·Q.· · But given that you're a

11· ·lawyer, I'm asking:· Do you have a

12· ·personal -- professional view on

13· ·whether or not your conversations with

14· ·Ms. Connell yesterday are privileged?

15· · · · · · MS. CONNELL:· Objection,

16· ·outside the scope of report here,

17· ·argumentative, calling for a legal

18· ·conclusion.

19· · · · · · MR. CORRELL:· I object to the

20· ·speaking objection.· You are entitled

21· ·to state your objection.· If you're

22· ·asked for a basis, you're entitled to

23· ·provide the basis.· You're not entitled

24· ·to say things that are designed to

25· ·coach the witness.
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·2· · · · · · · · ·YAEL FUCHS:· What basis?

·3· · · · · · · · ·MS. CONNELL:· I disagree, but

·4· · · · let's continue.

·5· · · · · · · · ·MR. CORRELL:· Well, we can get

·6· · · · a ruling on that as well.· We can ask

·7· · · · Judge Sherwood for his interpretation

·8· · · · of the speaking objections.

·9· · · · · · · · ·MS. CONNELL:· Great.

10· BY MS. EISENBERG:

11· · · · · · · Q.· · Do you remember the

12· · · · question, sir?

13· · · · · · · A.· · Yes, I do remember the

14· · · · question.· So this is only the second

15· · · · expert witness deposition I've given in

16· · · · 26 years.· This is not what I do for a

17· · · · living.· I have extensive experience

18· · · · practicing law and representing clients

19· · · · and have a very, I think,

20· · · · well-formulated understanding of the

21· · · · attorney-client and attorney work

22· · · · product privileges and how they apply

23· · · · in what I do on a day-to-day basis.

24· · · · · · · · · · I'm not an expert in how

25· · · · these privileges apply in the context
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·2· ·of expert witness testimony.· That's

·3· ·why I'm relying on the attorneys and

·4· ·New York Attorney General's Office who

·5· ·are experts on those issues.

·6· · · · ·Q.· · And you're not expert in

·7· ·New York law on privileges, right?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · In the context of expert

10· ·witness testimony, no.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · In what context are you an

13· ·expert in New York law on privileges?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · Well, generally speaking,

16· ·the law -- of course, it varies a bit

17· ·from state to state -- But generally

18· ·speaking, the law on attorney-client

19· ·privilege and attorney work product

20· ·privilege is very similar and standard

21· ·across the country.

22· · · · · · · ·And so I am very familiar

23· ·with those principles.· I've had to be

24· ·over the 26 years I've been practicing

25· ·law.· I cannot sit here and tell you

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



109

·1· · · · · · · · ·J. TENENBAUM

·2· ·I'm an expert in the nuances in New

·3· ·York with respect to those privileges.

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · So therefore, you are not

·6· ·an expert on New York law on

·7· ·privileges, right?

·8· · · · · · MS. CONNELL:· Objection

·9· ·argumentative.

10· · · · ·A.· · Right.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · You stated that you believe

13· ·the attorney-client privilege applies

14· ·to your conversations with Ms. Connell

15· ·yesterday, right?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · Attorney-client and/or

18· ·attorney work product privileges, yes.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · But you don't know who the

21· ·client is when it comes to the first

22· ·privilege that you mention; do you?

23· · · · · · MS. CONNELL:· Objection.

24· ·Counsel, can I suggest, if you ask

25· ·specific questions, maybe we can
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·2· · · · resolve these -- it's context-specific.

·3· · · · We're an hour and a half into the dep

·4· · · · or more.

·5· · · · · · · · ·MS. EISENBERG:· Can I suggest

·6· · · · that you please stop making speaking

·7· · · · objections.

·8· · · · · · · · ·MS. CONNELL:· I'm just trying

·9· · · · to avoid privilege confrontation, which

10· · · · certainly I can speak to, so -- but

11· · · · continue.

12· · · · · · · · ·MS. EISENBERG:· Please remind

13· · · · us what the question was.

14· · · ·(Whereupon,· the· requested· portion· was· read

15· back by the reporter.)

16· · · · · · · · ·MS. CONNELL:· Objection.

17· · · · · · · A.· · Well, the cli- --

18· · · · · · · · · · The client in our law firm

19· · · · system, in terms of engagement letter

20· · · · accident, in terms of billing, is the

21· · · · New York State Office of the Attorney

22· · · · General.

23· · · · · · · · ·MS. EISENBERG:

24· · · · · · · Q.· · So, in terms of your

25· · · · relationship with the New York Attorney
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·2· ·General's Office, they would be the

·3· ·client, right?

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · Like I said, for billing

·6· ·and engagement letter purposes, that's

·7· ·how it was set up; but like I said,

·8· ·this is not a typical attorney-client

·9· ·situation that I'm used to dealing

10· ·with, and I don't --

11· · · · · · · ·Like I said, I don't have a

12· ·lot of experience as an expert witness;

13· ·this is only my second time giving a

14· ·deposition.· I've served as an expert

15· ·witness, I think, four times.

16· · · · · · · ·So I'm just not an expert

17· ·in how that attorney-client

18· ·relationship formulation applies in the

19· ·expert witness setting.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · So you think they might be

22· ·your client but you're not sure,

23· ·correct?

24· · · · · · MS. CONNELL:· Objection,

25· ·argumentative.
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·2· · · · · A.· · I don't know exactly how

·3· · that plays out in that context, in

·4· · terms of how the privileges apply.

·5· · · · · · ·MS. EISENBERG:

·6· · · · · Q.· · But you think it's possible

·7· · that the New York Attorney General's

·8· · Office is your client, right?

·9· · · · · · ·MS. CONNELL:· Objection,

10· · argumentative.· If we're going to call

11· · the special master on this, we should

12· · call.· This is the same question over

13· · and over.

14· · · · · A.· · I --

15· · · · · · ·MR. CORRELL:

16· ·(Simultaneous speaking.)

17· · · · · A.· · I don't know the answer to

18· · that.· I am -- I'm going by what I've

19· · been informed and educated and

20· · instructed about by the New York

21· · Attorney General's Office.

22· · · · · · ·MR. CORRELL:· Excuse me, this

23· · is Kent Correll, speaking for Wayne

24· · LaPierre.· I have sent an email to the

25· · special master, requesting a
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·2· · conference.· We are awaiting his reply.

·3· · There's nothing more we can do on that

·4· · count.

·5· · · · · · ·MS. CONNELL:· Kent, we could

·6· · try calling Ms. Wilson and/or the

·7· · special Master's office.· My concern

·8· · is, the reason I raised this is, this

·9· · is a privilege issue, and there're

10· · argumentative questions being asked and

11· · re-asked to the witness.· And at some

12· · point, it becomes untenable; it becomes

13· · harassing.· I don't want it to get

14· · there.· I'm trying to figure out a way

15· · that we could avoid it getting there.

16· ·(Simultaneous speaking.)

17· · · · · · ·MR. CORRELL:· My -- My thought

18· · is this:· We should -- Then we should

19· · call right now.· I think Svetlana,

20· · since you're conducting the

21· · examination, maybe you would like to

22· · call.· Or Monica, because she's

23· · asserting privilege and instructing the

24· · witness not to answer, it's really her

25· · burden to establish the basis.· If she
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·2· ·wants to ask for a ruling to support

·3· ·her conduct, we could do it that way.

·4· ·I'm happy to do it any way you guys

·5· ·want.

·6· · · · · · I'm not the questioning

·7· ·attorney right now, so I think between

·8· ·the two of you, you should get it

·9· ·sorted out.

10· · · · · · MS. CONNELL:· I'm going to say

11· ·that I'm not calling the special

12· ·master.· I'm not the one who has an

13· ·issue right now, but if this is

14· ·something that you want a ruling about,

15· ·maybe put a pin in it until we either

16· ·call the special master and get him on

17· ·the phone or speak to him later.

18· · · · · · I'd like to make efficient use

19· ·of Mr. Tenenbaum's time.· And just

20· ·asking the same question over and over

21· ·that we're fighting over doesn't seem

22· ·to it to me.· But, again, I'm not

23· ·conducting the deposition.

24· · · · · · MR. FLEMING:· Well, this is

25· ·Will Fleming.
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·2· · · · · · Monica, you just created an

·3· ·issue, so to say that, you know, you're

·4· ·not going to call the special master

·5· ·because it's not your issue is not

·6· ·particularly accurate.

·7· · · · · · Either that, or let the

·8· ·questions go forward and the witness --

·9· ·you can make your objections.· We don't

10· ·need to make speaking objections; just

11· ·make the objections, and eventually

12· ·we'll speak to the special master.

13· ·Thank you.

14· · · · · · MS. CONNELL:· Thanks, Will.

15· ·I'm happy to do that if that's how you

16· ·want to the proceed.· We're going to

17· ·keep making our objections.· But again,

18· ·at some point, they become

19· ·argumentative and harassing, so I've

20· ·made my record on that.· I'm happy to

21· ·proceed as Ms. Eisenberg would like to

22· ·proceed.

23· · · · · · MR. CORRELL:· We just received

24· ·an email from Judge Sherwood.

25· · · · · · MS. EISENBERG:· What does it
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·2· · say?

·3· · · · · · ·MR. CORRELL:· It just says,

·4· · "Yes."

·5· · · · · · ·MS. EISENBERG:· Okay.· Sounds

·6· · like he's available.· Perhaps the

·7· · Witness can be excused, and we can call

·8· · the special master.

·9· · · · · · ·MS. CONNELL:· Jeff, can you go

10· · to the breakout room?

11· · · · · · ·THE VIDEOGRAPHER:· Okay.

12· · We're going to go off the record at

13· · 10:57.

14· ·(Whereupon, a short recess was taken.)

15· · · · · · ·THE JUDGE:· Hello.

16· · · · · · ·MS. EISENBERG:· Hi Judge, this

17· · Svetlana Eisenberg and counsel for all

18· · the parties.

19· · · · · · ·THE JUDGE:· How are you doing,

20· · Ms. Eisenberg?

21· · · · · · ·MS. EISENBERG:· I'm doing

22· · well.· Thank you for taking our call.

23· · We appreciate it very much.

24· · · · · · ·THE JUDGE:· Would you hold on

25· · one second.· I need to close my door.
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·2· · · · · · MS. EISENBERG:· Certainly.

·3· ·Thank you.

·4· · · · · · MR. CORRELL:· I would like to

·5· ·confirm whether or not we're on the

·6· ·record here.

·7· · · · · · MS. EISENBERG:· We are.

·8· · · · · · MS. CONNELL:· Seth, is that

·9· ·you?· We're on the record, but not the

10· ·video record.

11· · · · · · MR. FARBER:· Understood; thank

12· ·you.

13· · · · · · THE JUDGE:· I'm going to put

14· ·you on the speaker, but if I lose you,

15· ·call me right back.

16· · · · · · Okay, can you hear me?

17· · · · · · MS. EISENBERG:· Yes, your

18· ·Honor, we can.

19· · · · · · THE JUDGE:· Super.

20· · · · · · MS. EISENBERG:· Okay.

21· · · · · · THE JUDGE:· All right.

22· · · · · · MS. EISENBERG:· So the

23· ·issue --

24· · · · · · (Simultaneous speaking.)

25· · · · · · THE VIDEOGRAPHER:· We are back

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



118

·1· · · · · · · · ·J. TENENBAUM

·2· ·on the record.· The time is 10:59.

·3· · · · · · MS. EISENBERG:· So sorry, so

·4· ·the issue is this.

·5· · · · · · THE JUDGE:· No, no.· I wanted

·6· ·to put you on the speaker but I said if

·7· ·I lost you call me back.

·8· · · · · · MS. EISENBERG:· Gotcha.· All

·9· ·right.

10· · · · · · So we have an expert witness

11· ·that the New York Attorney General

12· ·intends to offer at trial.· He is in my

13· ·offices being deposed.

14· · · · · · Counsel for other defendants

15· ·are participating remotely and will be

16· ·participating in this conversation as

17· ·well.

18· · · · · · I asked him about his

19· ·conversations with Ms. Connell and

20· ·other attorneys at the New York

21· ·Attorney General's Office.· Yesterday,

22· ·they met several hours to prepare for

23· ·deposition.

24· · · · · · I'm not asking him about his

25· ·communications about the preparation of
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·2· ·his report, but I'm asking him about

·3· ·his communications with the lawyers for

·4· ·the other side after the reports were

·5· ·prepared, including in preparation for

·6· ·today.

·7· · · · · · Ms. Connell asserted two

·8· ·objections and instructed him not to

·9· ·answer, which I believe is not proper.

10· ·But I can turn it to her now to state

11· ·the basis for her objections, and if I

12· ·may be heard on why I think those don't

13· ·apply, I would appreciate it.

14· · · · · · THE JUDGE:· Go ahead.

15· · · · · · MS. CONNELL:· Thank you.

16· · · · · · THE JUDGE:· Hello,

17· ·Ms. Connell.

18· · · · · · MS. CONNELL:· How are you,

19· ·Your Honor?

20· · · · · · THE JUDGE:· I'm fine.

21· · · · · · MS. CONNELL:· So our objection

22· ·is -- There have been a number of

23· ·privilege objections.· We're entering

24· ·almost hour two of the deposition.

25· ·We're an hour and 45 minutes in.· And
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·2· ·our objection is to asking general

·3· ·blanket statements about what the

·4· ·Attorney General's Office said to you,

·5· ·and I said, "To the extent that the

·6· ·answer would call for our mental

·7· ·impressions, the product of our

·8· ·analyses," he cannot answer.

·9· · · · · · Also, to the extent it's our

10· ·materials prepared or information

11· ·prepared, not materials, in preparation

12· ·for litigation, that can't be

13· ·disclosed, but to the extent he can

14· ·answer, he should go ahead and try to

15· ·answer that.

16· · · · · · We have been trying --

17· · · · · · THE JUDGE:· Repeat to me

18· ·the -- Repeat to me the second half of

19· ·that.

20· · · · · · MS. CONNELL:· Right, so --

21· · · · · · THE JUDGE:· I got the first

22· ·half I didn't -- I wasn't -- Your voice

23· ·didn't come through clearly with

24· ·respect to the second half.

25· · · · · · MS. CONNELL:· Yeah, I'm sorry,
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·2· ·Your Honor, I'm still --

·3· · · · · · THE JUDGE:· Mental -- The

·4· ·mental impression portion.

·5· · · · · · MS. CONNELL:· Right.· So --

·6· · · · · · THE JUDGE:· What did you say?

·7· · · · · · MS. CONNELL:· Right.· So what

·8· ·our instruction to him was, not to

·9· ·convey to defense counsel information

10· ·that we shared with him that was

11· ·containing the mental impressions and

12· ·analysis of attorneys within the office

13· ·of Attorney General or information

14· ·prepared in anticipation of litigation,

15· ·but that to extent that he could answer

16· ·the question without revealing that, he

17· ·should go ahead and do so.

18· · · · · · It's not our position that

19· ·every single question is privileged.

20· ·It is our question -- it is our

21· ·position that there has to be a context

22· ·to the question.· So questions about

23· ·logistics or other things are not

24· ·privileged.· But obviously, Your Honor,

25· ·just asking what did the Attorney
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·2· ·General tell you?· What did they say to

·3· ·you?· That's overly broad and

·4· ·encompasses privileged materials.

·5· · · · · · THE JUDGE:· Okay.· Well --

·6· · · · · · MS. CONNELL:· I'm sorry, go

·7· ·ahead.

·8· · · · · · THE JUDGE:· No, no.

·9· · · · · · MS. CONNELL:· No, I was just

10· ·saying Ms. -- Ms. Eisenberg is reaching

11· ·for the phone.· If you'd like to hear

12· ·from her.

13· · · · · · THE JUDGE:· Sure.· Absolutely.

14· · · · · · MS. EISENBERG:· Thank you,

15· ·Your Honor, I appreciate the

16· ·opportunity to respond, and I'm sure

17· ·counsel for codefendants would

18· ·appreciate it as well.

19· · · · · · The privileges that

20· ·Ms. Connell stated she's asserting are

21· ·attorney work product and trial

22· ·preparation.· Both of those privileges

23· ·under New York law are waived if you

24· ·share information with people in a way

25· ·that makes it likely to make its way to
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·2· ·your adversary.

·3· · · · · · Ms. Connell was speaking to a

·4· ·witness whom she intends to offer at

·5· ·trial about a deposition to be taken by

·6· ·me on behalf of the NRA by telling him

·7· ·whatever she told him, she waived both

·8· ·privileges.

·9· · · · · · He clearly relied on what was

10· ·stated to him in preparation for

11· ·today's deposition; and because there's

12· ·been waiver, we ask that you compel the

13· ·witness to answer any and all questions

14· ·about discussions he had with Counsel

15· ·for the NYAG once his reports were

16· ·prepared.

17· · · · · · MS. CONNELL:· May I add one

18· ·thing, Your Honor?

19· · · · · · THE JUDGE:· There's two

20· ·aspects of this, Ms. Eisenberg, that we

21· ·need to be clear on.· My understanding

22· ·of what Ms. Connell has just said with

23· ·respect to the first part of it is that

24· ·she objected to the form of the

25· ·question, not so much privilege.
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·2· ·Because she said you asked a question

·3· ·that was very broad:· What did you talk

·4· ·about? -- is my take away from that.

·5· ·And it does appear to me to be broad.

·6· · · · · · The question about privilege

·7· ·is quite another matter, and I'm not so

·8· ·sure I understand Ms. Connell's

·9· ·position on that.· So I'm going to hear

10· ·from her a little bit more.· But to the

11· ·extent that the question is overly

12· ·broad and is the -- it's

13· ·unintelligible, I suspect that there

14· ·can be an objection.

15· · · · · · But you can't tell him,

16· ·Ms. Connell, not to answer.· If he can

17· ·answer it, he can answer it.· If he

18· ·doesn't understand the question, then

19· ·it's up to Ms. Eisenberg to narrow and

20· ·focus the question more.· So --

21· · · · · · MS. CONNELL:· Your Honor -- I

22· ·would just add there's been no showing

23· ·that he relied upon anything that we

24· ·said in his testimony and today or any

25· ·information we gave him.· And to assess
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·2· ·whether privilege -- I don't want to

·3· ·waive any privilege, but to assess

·4· ·whether the privilege applies, we need

·5· ·a more specific question.· And I -- I

·6· ·think that's important.

·7· · · · · · I would also say that the NRA

·8· ·has --

·9· · · · · · THE JUDGE:· Here's the problem

10· ·you have.

11· · · · · · MS. CONNELL:· Okay.· Yeah.

12· · · · · · THE JUDGE:· This is a

13· ·testifying witness, right?

14· · · · · · MS. CONNELL:· Yeah.

15· · · · · · THE JUDGE:· You provided him

16· ·with information.

17· · · · · · MS. CONNELL:· Yeah.

18· · · · · · THE JUDGE:· If he's a

19· ·testifying witness, the information

20· ·which he receives and on which he

21· ·relies, that's fair game, Ms. Connell.

22· · · · · · MS. CONNELL:· Your Honor, if

23· ·he relies upon it, I agree with you,

24· ·but there isn't a showing of that.

25· ·Just saying, What has the Attorney
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·2· ·General said to you, is too broad.· So

·3· ·that's why I've urged --

·4· · · · · · THE JUDGE:· That's too broad;

·5· ·I'm agreeing with you on that.· They

·6· ·need to focus it.

·7· · · · · · MS. CONNELL:· Right.

·8· · · · · · THE JUDGE:· But you can't tell

·9· ·the witness not to answer that

10· ·question.· You can raise your objection

11· ·as to the breadth of the question.

12· · · · · · MS. CONNELL:· Right.

13· · · · · · THE JUDGE:· It's really a form

14· ·objection.· And the witness will either

15· ·answer, based on his understanding of

16· ·the question or not.

17· · · · · · MS. CONNELL:· So Your Honor --

18· · · · · · THE JUDGE:· And then it will

19· ·be for Ms. Eisenberg to be more

20· ·specific, but there's no privilege

21· ·there.

22· · · · · · MS. CONNELL:· So Your Honor.

23· · · · · · THE JUDGE:· So and this is a

24· ·testifying witness.· So questions of

25· ·him, probing questioning of him are
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·2· ·fair game.

·3· · · · · · MS. CONNELL:· So Your Honor,

·4· ·just to be clear, because the NRA has

·5· ·taken an exceedingly broad

·6· ·interpretation of work product and

·7· ·trial preparation materials in past

·8· ·depositions.· I want to be clear that

·9· ·this will apply across the board for --

10· · · · · · THE JUDGE:· Of course --

11· · · · · · MS. CONNELL:· -- information

12· ·shared.

13· · · · · · THE JUDGE:· -- what's good for

14· ·the goose is good for the gander.

15· · · · · · MS. CONNELL:· Then fair

16· ·enough, Your Honor, fair enough.

17· ·Again, I'm going to reserve all

18· ·objections.

19· · · · · · THE JUDGE:· He doesn't get

20· ·privileges.

21· · · · · · MS. CONNELL:· Your Honor, I'm

22· ·going to respectfully reserve our

23· ·rights on this, but thank you.

24· · · · · · THE JUDGE:· Absolutely.

25· · · · · · MS. EISENBERG:· Thank you,
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·2· ·Your Honor.· I don't know what

·3· ·specifically --

·4· · · · · · MR. CORRELL:· I don't know if

·5· ·you can hear me, Your Honor.· This is

·6· ·Kent Correll for Wayne LaPierre.

·7· · · · · · Can you hear me?

·8· · · · · · THE JUDGE:· I can.· Sounds

·9· ·like Ms. Connell in the background

10· ·making a comment, but I -- I can't hear

11· ·it.· There's noise back there, and

12· ·somebody is speaking.

13· · · · · · MR. CORRELL:· All right.· I'll

14· ·try to speak louder.· Can you hear me

15· ·now, sir?

16· · · · · · THE JUDGE:· Yes, I can.

17· · · · · · MR. CORRELL:· All right.  I

18· ·have a very narrow issue.· The issue

19· ·has come up as to whether Mr. -- the

20· ·Witness can invoke attorney-client

21· ·privilege when asked for the names of

22· ·clients that he's represented.· He has

23· ·testified that he has represented many

24· ·nonprofit clients on matters similar to

25· ·the matter that is raised in this case,
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·2· ·but he has refused to identify -- to

·3· ·give the name of any client, taking the

·4· ·position that it's privileged.· And

·5· ·Ms. Connell instructed him not to

·6· ·answer questions as to names.

·7· · · · · · I --

·8· · · · · · THE JUDGE:· That objection,

·9· ·Mr. Correll, is sustained.· No, I'm

10· ·sorry it's overruled.· There's no

11· ·privilege in identifying who your

12· ·former clients are.· There's no --

13· · · · · · MS. CONNELL:· Your Honor,

14· ·respectfully, if I may be heard; this

15· ·is Monica Connell.

16· · · · · · THE JUDGE:· Yes, ma'am.

17· · · · · · MS. CONNELL:· Under the

18· ·ethical rules applicable here, there is

19· ·a confidentiality that applies.· An

20· ·attorney is not free to reveal the

21· ·identities of or information related to

22· ·a client.· Mr. Tenenbaum did say he's

23· ·counseled over, he believes, it's a

24· ·thousand to two thousand nonprofit

25· ·entities over the past 26 years.
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·2· · · · · · He was asked general questions

·3· ·about what types of work he's done with

·4· ·them, and he answered them.· And then

·5· ·he was asked names about some, and he

·6· ·said, "I can talk to you about specific

·7· ·instances of my work, but what I cannot

·8· ·do is give out the names.· That's

·9· ·privileged.· It's confidential."· And

10· ·under the ethical rules, Your Honor, he

11· ·cannot do it without revealing them.

12· ·And I think there have been past cases

13· ·where situations --

14· · · · · · THE JUDGE:· If you've got a

15· ·case -- If you've got a case, bring it

16· ·to my attention, and I will read it and

17· ·see.

18· · · · · · MS. CONNELL:· Right.

19· · · · · · THE JUDGE:· But based on what

20· ·I'm hearing, there is no privilege in

21· ·merely identifying who the client was.

22· ·And you can resolve the confidentiality

23· ·issue by a confidentiality stipulation,

24· ·I assume that you have one in place

25· ·already.
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·2· · · · · · MS. CONNELL:· Your Honor --

·3· · · · · · THE JUDGE:· And I could

·4· ·understand that -- Yeah.

·5· · · · · · MS. CONNELL:· Your Honor, we

·6· ·do.

·7· · · · · · THE JUDGE:· Let me just

·8· ·finish.

·9· · · · · · MS. CONNELL:· I'm sorry.

10· · · · · · THE JUDGE:· If he had clients

11· ·who were patients, for example, you

12· ·know, there may be -- assuming he's a

13· ·physician, I could see how you -- one

14· ·might try to assert some sort of

15· ·confidentiality.· But the solution to

16· ·that in a litigation is by having an

17· ·appropriate confidentiality

18· ·requirement.

19· · · · · · MS. CONNELL:· Your Honor, if I

20· ·may be heard, under rule 1.6 of the

21· ·rules of professional conduct an

22· ·attorney cannot knowingly reveal

23· ·confidential information without

24· ·advance notice, especially if it's not

25· ·in best interest of the client, and
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·2· ·it's not for reasons I can discuss.

·3· · · · · · This is an obligation that

·4· ·applies to Mr. Tenenbaum.· He's not

·5· ·free to waive it, and I would say -- I

·6· ·would say, Your Honor -- one second, if

·7· ·I can -- I would say, Your Honor, that

·8· ·the information could be damaging to

·9· ·his clients and that it's just not

10· ·necessary here.

11· · · · · · Again, he said that he can

12· ·disclose information sufficient to

13· ·answer the basis of his knowledge or

14· ·information or training, but the name

15· ·of a client who may have undergone an

16· ·internal investigation or governmental

17· ·investigation 15 years ago, which is

18· ·again, we're talking about questions

19· ·about what clients have you had

20· ·government investigations from

21· ·different government organizations, and

22· ·he was saying, Well, 15 years ago, I

23· ·had one.· I had another.· And

24· ·describing information pertaining to

25· ·them.· That should be sufficient for
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·2· ·the -- for the preliminary information

·3· ·necessary to establish his expertise.

·4· ·But the actual name of the client,

·5· ·again, is something ethically he is not

·6· ·free to reveal.

·7· · · · · · So I --

·8· · · · · · THE JUDGE:· And -- And the

·9· ·provision of -- This is the Code of

10· ·Professional Responsibility, right?

11· · · · · · MS. CONNELL:· Yes.· I would

12· ·refer you to rule 1.6.· So we're not

13· ·talking about the confidentiality --

14· · · · · · THE JUDGE:· 1.26?

15· · · · · · MS. CONNELL:· No, 1.6, Your

16· ·Honor.

17· · · · · · THE JUDGE:· 1.6.

18· · · · · · MS. CONNELL:· Yeah.

19· · · · · · THE JUDGE:· Hold on.· Let me

20· ·grab it.

21· · · · · · MS. CONNELL:· Sure.

22· · · · · · I'm sorry, Your Honor, we're

23· ·always bothering you; I know that.

24· · · · · · THE JUDGE:· No, no, no, no, no

25· ·problem.· No problem.· 1.6, okay.

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



134

·1· · · · · · · · ·J. TENENBAUM

·2· · · · · · 1.6, is there some

·3· ·subdivision, some subsection you want

·4· ·me to look at, specifically?

·5· · · · · · MS. CONNELL:· No, Your Honor;

·6· ·it's really A.· Sorry, A.

·7· · · · · · THE JUDGE:· Okay.· I will read

·8· ·it.

·9· · · · · · MS. CONNELL:· And C as well.

10· · · · · · THE JUDGE:· And then C, you

11· ·say?

12· · · · · · MS. CONNELL:· Yes.· Yes, Your

13· ·Honor.

14· · · · · · MR. CORRELL:· Judge Sherwood,

15· ·if you're there, this is Kent Correll

16· ·again.

17· · · · · · THE JUDGE:· I can't hear you.

18· · · · · · MR. CORRELL:· This is Kent

19· ·Correll again; can you hear me now?

20· · · · · · THE JUDGE:· Yes, sir.

21· · · · · · MR. CORRELL:· I just wanted to

22· ·let you know that I've sent an email to

23· ·you and all the parties, citing a case

24· ·that says it is well-settled, that

25· ·absent special circumstances a
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·2· ·client -- a client's identity is not

·3· ·subject to the attorney-client

·4· ·privilege.· It's a case from this year.

·5· · · · · · THE JUDGE:· Well, that's

·6· ·consistent with my understanding of the

·7· ·law, Mr. Correll.· I've got to tell

·8· ·you.

·9· · · · · · MS. CONNELL:· Your Honor, I

10· ·want to just look --

11· · · · · · THE JUDGE:· I'm trying to see

12· ·if there's something in here that

13· ·supports your position, Ms. Connell,

14· ·and I have yet to find it.· But I

15· ·haven't found anything to the contrary

16· ·either.

17· · · · · · MS. CONNELL:· So, Your Honor,

18· ·may I --

19· · · · · · THE JUDGE:· Hold on.

20· · · · · · Mr. Correll, where is that --

21· ·What's the cite to the case that you

22· ·sent me.

23· · · · · · MR. CORRELL:· It is 74

24· ·Miscellaneous 3rd 1201A.· The name is

25· ·HT --
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·2· · · · · · THE JUDGE:· All right.· So

·3· ·it's a Supreme Court case.

·4· · · · · · MR. CORRELL:· Correct.

·5· · · · · · THE JUDGE:· Got it.

·6· · · · · · MR. CORRELL:· And --

·7· · · · · · MS. CONNELL:· Your Honor, if I

·8· ·could just add --

·9· · · · · · THE JUDGE:· Yes, ma'am.

10· · · · · · MS. CONNELL:· We asked defense

11· ·expert, Mr. Nidell on the 24th, to

12· ·disclose the identities of clients that

13· ·he was talking about specifically, and

14· ·he said, No, of course he couldn't.

15· ·They were privileged.· They were

16· ·confidential, and he would not.

17· · · · · · I would further note for --

18· ·that for the purposes of the rule here,

19· ·what Mr. Tenenbaum was being asked to

20· ·reveal was the existence of either

21· ·internal investigations that he was a

22· ·part of -- so those were never public,

23· ·or government investigations from

24· ·upwards of 15 years ago.· And what he

25· ·made the point of is that that's
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·2· ·detrimental information, likely to be

·3· ·embarrassing.· So I think it falls

·4· ·squarely under A2 and the definition of

·5· ·"confidential information" in A.

·6· · · · · · And again, Defense's expert

·7· ·refuses to answer those questions.

·8· · · · · · THE JUDGE:· Well --

·9· · · · · · MR. CORRELL:· Your Honor, this

10· ·is Kent Correll again.

11· · · · · · MS. CONNELL:· Hold on.· Hold

12· ·on, Kent, he can't hear you.· Hold on.

13· · · · · · MR. CORRELL:· This is Kent

14· ·Correll, if I may respond.· That's not

15· ·my recollection of what occurred.

16· ·There was a court order, preventing

17· ·witness from disclosing certain

18· ·information.· And Ms. Connell did not

19· ·press on that point.· And I'm certainly

20· ·not bound by that, and my client is

21· ·certainly not bound by that.

22· · · · · · THE JUDGE:· All right.· So I

23· ·am going to -- In my ruling,

24· ·Ms. Connell, is as I've said, the -- I

25· ·don't see anything in these rules that
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·2· ·says that you can shield from

·3· ·disclosure the identity of a client.

·4· · · · · · I understand that the -- It's

·5· ·probably a closer question, if you're

·6· ·being -- he's being asked questions

·7· ·about investigations that the Attorney

·8· ·General's Office may have been -- may

·9· ·have used him for.· I think he can --

10· ·decline to answer those questions.

11· ·That is assuming that the Attorney

12· ·General's Office, in particular matters

13· ·has not itself waived the privilege.

14· ·By that I mean, he might have been

15· ·engaged to do an investigation, the AG

16· ·then begins -- brings an enforcement

17· ·action.· It seems to me at that point

18· ·the privilege is waived.

19· · · · · · If they -- If they have not

20· ·done that, then it's properly

21· ·appropriate for him to decline to

22· ·answer questions relating to

23· ·investigatory matters.

24· · · · · · MS. CONNELL:· Okay.· So --

25· · · · · · THE JUDGE:· That's my ruling,
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·2· ·all right.

·3· · · · · · MS. CONNELL:· I'm sorry, Your

·4· ·Honor, I just want to be clear.· The

·5· ·Attorney General's Office not retained

·6· ·him in the past, so he does not have to

·7· ·disclose clients -- I'm -- I apologize,

·8· ·Your Honor.· I just want to make sure

·9· ·we don't end up calling you right back.

10· ·So he does -- What does he have to

11· ·disclose and not disclose?

12· · · · · · THE JUDGE:· He has to disclose

13· ·clients that he has represented in the

14· ·past, subject to a confidentiality

15· ·agreement of both parties.· So he --

16· ·There is the protection of the former

17· ·client in that sense.

18· · · · · · If he has been consulted by

19· ·the Attorney General's Office in

20· ·connection with a matter that it did

21· ·not then seek to bring an enforcement

22· ·action, it seems to me that he's should

23· ·not be required to disclose that

24· ·representation.· But if they did bring

25· ·an enforcement action, then it seems to
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·2· ·me the Attorney General's Office has

·3· ·waived whatever privilege it has with

·4· ·respect to the identifying the

·5· ·investigation that is public.

·6· · · · · · MS. CONNELL:· So, none of

·7· ·these investigations, Your Honor,

·8· ·relate to New York Attorney General

·9· ·investigations, just to be clear. So

10· ·we're talking about --

11· · · · · · THE JUDGE:· Okay.· So then

12· ·it's not protected, nothing to protect.

13· · · · · · MS. CONNELL:· So Your Honor,

14· ·I'm just trying to figure out a way

15· ·around this that doesn't compromise

16· ·Mr. Tenenbaum's ethical obligation.· Is

17· ·there a way --

18· · · · · · THE JUDGE:· Yes, the way to

19· ·solve that problem is, again, a

20· ·confidentiality provision with respect

21· ·to the identity of clients he's had.

22· · · · · · You know, you need to have --

23· ·If there's something other than the

24· ·Rules of Professional Conduct that

25· ·you're relying on, I would like to know
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·2· ·about it.· But the Rules of

·3· ·Professional Conduct, as I understand

·4· ·it, does not protect against the

·5· ·identification of clients.

·6· · · · · · MS. CONNELL:· Your Honor, I

·7· ·would just say again under the facts

·8· ·and circumstances we have to very

·9· ·strongly disagree.· Is there a way we

10· ·could put a pin in this issue until

11· ·after lunch --

12· · · · · · THE JUDGE:· We could do

13· ·that -- We could do that because truth

14· ·of the matter is, I've got a call in

15· ·about five minutes.· And I will not be

16· ·available again until about 1:00.

17· · · · · · MS. EISENBERG:· Your Honor,

18· ·this is Svetlana Eisenberg.· You ruled

19· ·against the Attorney General's Office,

20· ·and they aren't happy with this ruling,

21· ·and they're asking you to keep it in

22· ·limbo, preventing my examination of the

23· ·witness.· I respectfully request that

24· ·your ruling stand and that we've be

25· ·permitted to proceed.
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·2· · · · · · THE JUDGE:· Well, you can --

·3· ·You can proceed.· If there's -- Again,

·4· ·we're talking about the second part of

·5· ·this, not the first part,

·6· ·Ms. Eisenberg.· And hopefully you can

·7· ·ask him questions that would not

·8· ·implicate this.· They can come back

·9· ·and -- Quite frankly, I want to be able

10· ·to go read Mr. Correll's -- the case he

11· ·has cited to me because that would be

12· ·helpful.· So in part, I wanted to allow

13· ·myself to do a little bit of research

14· ·to make sure it's 100 percent correct,

15· ·rather than the 98 percent I think I'm

16· ·correct right now.

17· · · · · · MS. CONNELL:· Okay.

18· · · · · · THE JUDGE:· Hope you don't

19· ·mind.

20· · · · · · MS. CONNELL:· So your Honor,

21· ·we'll speak later this afternoon?

22· · · · · · THE JUDGE:· Take an early

23· ·lunch.· 1:00 you could call me back at

24· ·1:00.

25· · · · · · MS. CONNELL:· Okay.· Great.
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·2· · · · Thank you, Your Honor.

·3· · · · · · · · ·MS. EISENBERG:· Thank you,

·4· · · · Judge.

·5· · · · · · · · ·THE JUDGE:· Okay.· Bye.

·6· · · · · · · · ·THE VIDEOGRAPHER:· Okay.· We

·7· · · · are on the video, currently; do you

·8· · · · want to stay on or go off?

·9· · · · · · · · ·MS. EISENBERG:· You can stay

10· · · · on.· Thank you.

11· · · · · · · · ·THE VIDEOGRAPHER:

12· · · · · · · · ·Mr. Tenenbaum, grab that mic.

13· · · · And reminding all parties we're still

14· · · · currently on the video record.

15· BY MS. EISENBERG:

16· · · · · · · Q.· · You contend to be

17· · · · independent, correct?

18· · · · · · · · ·MS. CONNELL:· Objection.

19· · · · · · · A.· · Independent of or from what

20· · · · or whom?

21· · · · · · · · ·MS. EISENBERG:

22· · · · · · · Q.· · In this case, as an expert,

23· · · · you contend to be an independent

24· · · · expert, right?

25· · · · · · · · ·MS. CONNELL:· Objection.

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



144

·1· · · · · · · · ·J. TENENBAUM

·2· · · · ·A.· · I guess I don't understand

·3· ·the question.· Independent of whom?

·4· · · · · · · ·I was retained by an expert

·5· ·by the New York State Attorney

·6· ·General's Office.

·7· · · · · · MS. EISENBERG:

·8· · · · ·Q.· · But that has no --

·9· · · · ·A.· · To provide my expert --

10· ·independent expert opinion, yes.

11· · · · ·Q.· · And what you provided is an

12· ·independent expert opinion?

13· · · · ·A.· · Yes.

14· · · · ·Q.· · And when you testify --

15· ·When and if you testify at the trial,

16· ·you claim that you will be providing an

17· ·opinion that's also independent, right?

18· · · · ·A.· · Yes.

19· · · · ·Q.· · But you had met Ms. Fuchs

20· ·previous to this engagement, right?

21· · · · ·A.· · Yes.

22· · · · ·Q.· · In fact, you had invited

23· ·her to serve on a panel that you

24· ·moderated, right?

25· · · · ·A.· · Correct.
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·2· · · · ·Q.· · And she agreed?

·3· · · · ·A.· · Correct.

·4· · · · ·Q.· · She served on the panel?

·5· · · · ·A.· · Correct.

·6· · · · ·Q.· · And it was, in fact, you

·7· ·who moderated it, right?

·8· · · · ·A.· · Correct.

·9· · · · ·Q.· · You had communications with

10· ·her around that panel presentation,

11· ·right?

12· · · · ·A.· · Correct.

13· · · · ·Q.· · It wasn't just one

14· ·communication, right?

15· · · · ·A.· · Correct.

16· · · · ·Q.· · It was multiple

17· ·communications, right?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · We're talking six years

20· ·ago, at least.· I don't remember -- We

21· ·had, like I would typically have when I

22· ·was putting together a program, we'd

23· ·have at least one planning call for

24· ·session.· I don't know that we had more

25· ·than one planning call.· I honestly
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·2· ·don't recall.

·3· · · · ·Q.· · And in fact, after she

·4· ·participated in the panel where you

·5· ·invited her, you had run into her at a

·6· ·conference, right?

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · As I testified to earlier,

·9· ·I honestly can't remember the details.

10· ·I believe I saw her at a conference.

11· ·It might have been like a Georgetown --

12· ·this -- Georgetown Tax Exempt

13· ·Organizations Conference every Spring

14· ·in D.C.; it might have been there.

15· · · · · · MS. EISENBERG:

16· · · · ·Q.· · But you saw her, right?

17· · · · ·A.· · Mh-hm.

18· · · · ·Q.· · And when you saw her, you

19· ·spoke to her?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · Pleasantries -- Hi, how are

22· ·you doing?· That sort of thing, yes.

23· · · · · · MS. EISENBERG:

24· · · · ·Q.· · Nothing other than

25· ·pleasantries?
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·2· · · · ·A.· · No.· No substantive

·3· ·conversation.

·4· · · · ·Q.· · And that was the only

·5· ·conference at which you saw her between

·6· ·the panel and the phone call she gave

·7· ·you four and a half months ago?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · Saw her, yes.· I -- I did a

10· ·speaking presentation for what's

11· ·referred to as NAAG/NASCO, the National

12· ·Association of Attorneys General and

13· ·the National Association of State

14· ·Charity Officials.· I did a webinar for

15· ·them for their membership that Yael was

16· ·involved in helping to organize about

17· ·federal tax exertion issues for --

18· ·basically to help state charity

19· ·regulators get a better handle on

20· ·federal tax exemption issues for

21· ·nonprofits.

22· · · · · · MS. EISENBERG:

23· · · · ·Q.· · So you were invited to

24· ·participate in a webinar?

25· · · · ·A.· · I gave the webinar, yes.
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·2· · · · ·Q.· · Someone invited you to

·3· ·participate, right?

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · I believe Yael did, yes.

·6· · · · · · MS. EISENBERG:

·7· · · · ·Q.· · So you invited her to

·8· ·participate in on a panel, right?

·9· · · · ·A.· · Yes.

10· · · · ·Q.· · And then she invited you to

11· ·participate in a webinar, right?

12· · · · ·A.· · It was just a solo webinar,

13· ·so to do the webinar, yes.

14· · · · ·Q.· · And you do webinars from

15· ·time to time, right?

16· · · · ·A.· · Quite frequently, yes.

17· · · · ·Q.· · And that's good for your

18· ·practice, right?

19· · · · ·A.· · I do it for a variety of

20· ·reasons; but yes, it's certainly good

21· ·and helpful for business develop

22· ·purposes.

23· · · · ·Q.· · Gets your name out there?

24· · · · ·A.· · Of course.

25· · · · ·Q.· · Helps find new clients?
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·2· · · · ·A.· · I do it, like I said, for a

·3· ·variety of reasons; that is certainly

·4· ·one of them.

·5· · · · ·Q.· · It was she who asked you to

·6· ·participate in that webinar, right?

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · To the best of my

·9· ·recollection, it's very possible that I

10· ·proposed it to her; I honestly don't

11· ·remember.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · Do you think --

14· · · · ·A.· · I know that we talked about

15· ·it in connection with, you know, the

16· ·planning and preparation for it, yes.

17· · · · ·Q.· · What was the webinar about?

18· · · · ·A.· · I stated already.· It was

19· ·regarding -- It was basically an

20· ·overview of federal tax exemption

21· ·issues for state charity regulators.

22· · · · ·Q.· · How many individuals

23· ·attended the webinar?

24· · · · ·A.· · I honestly don't know

25· ·because I didn't -- I couldn't -- I
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·2· ·didn't see, like, the Zoom boxes or

·3· ·anything like that.· I don't know.  I

·4· ·believe several dozen, but I'm not

·5· ·positive.

·6· · · · ·Q.· · From all over the country?

·7· · · · ·A.· · Yeah.

·8· · · · ·Q.· · Okay.

·9· · · · · · · ·Had you met anyone other

10· ·than Ms. Fuchs prior -- from the -- Let

11· ·me start again.

12· · · · · · · ·Had you met anyone other

13· ·than Ms. Fuchs from the Attorney

14· ·General's Office prior to your

15· ·engagement on this case?

16· · · · ·A.· · No.

17· · · · ·Q.· · You spoke to New York

18· ·Attorney General's Office yesterday,

19· ·right?

20· · · · ·A.· · Correct.

21· · · · ·Q.· · In fact, you met with folks

22· ·from the New York Attorney General's

23· ·Office?

24· · · · ·A.· · Yes.

25· · · · · · MS. CONNELL:· Objection.
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·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · In fact, there was several

·4· ·attorneys working on this case against

·5· ·the NRA with whom you met with

·6· ·yesterday, right?

·7· · · · ·A.· · Correct.

·8· · · · ·Q.· · And you met for quite some

·9· ·time, right?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · Seven hours.· Seven hours

12· ·with breaks in between.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · Did you discuss your report

15· ·with them when you met with them

16· ·yesterday?

17· · · · ·A.· · We discussed certain

18· ·aspects of the report, yes.

19· · · · ·Q.· · Turning your attention to

20· ·Exhibit 1, which should be in front of

21· ·you, what aspects of the report did you

22· ·discuss with attorneys for the New York

23· ·Attorney General?

24· · · · ·A.· · Pretty much each of the

25· ·sections, each of the various six
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·2· ·opinions that I opined on.· I believe

·3· ·we touched on certain aspects of each

·4· ·one of those.

·5· · · · ·Q.· · Are you looking at a

·6· ·particular page of your report when

·7· ·you're referring to the six opinions?

·8· · · · ·A.· · I was looking at Page!· 1,

·9· ·yes.

10· · · · ·Q.· · And at Page 1 of your

11· ·report, that's where you set forth your

12· ·assignment, right?

13· · · · · · MS. CONNELL:· Objection.

14· · · · ·A.· · Yes.

15· · · · · · MS. EISENBERG:

16· · · · ·Q.· · Who gave you this

17· ·assignment?

18· · · · ·A.· · The attorneys for the New

19· ·York Attorney General's Office.

20· · · · ·Q.· · Ms. Fuchs did that?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · I don't remember exactly if

23· ·it came from Monica or from Yael or

24· ·from Erica or a combination; I honestly

25· ·don't recall.
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·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · Please take a look at the

·4· ·summary of your opinions, which starts

·5· ·on Page 4.

·6· · · · ·A.· · Okay.

·7· · · · ·Q.· · Did you and attorneys for

·8· ·the New York Attorney General' Office

·9· ·discuss any of the opinions set forth

10· ·on Page 4 through 5 of your report when

11· ·you met with them for seven hours

12· ·yesterday?

13· · · · · · MS. CONNELL:· Objection.

14· · · · ·A.· · We discussed --

15· · · · · · · ·We didn't discuss the, you

16· ·know, the bottom-line conclusions.· We

17· ·discussed details about each of them,

18· ·specifically me asking some factual

19· ·questions to make sure I had a full --

20· ·that I was fully prepared to make sure

21· ·I could marshal of the relevant facts.

22· · · · · · · ·So I would ask them details

23· ·about dates and, you know, when this

24· ·happened, and when that happened.· So

25· ·to extent that there were details
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·2· ·discussed about each of those, yes; but

·3· ·we didn't discuss the underlying

·4· ·substantive conclusions or opinions.

·5· · · · ·Q.· · So when you met yesterday

·6· ·with attorneys for the New York

·7· ·Attorney General's Office for

·8· ·seven hours you asked them questions,

·9· ·correct?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · Among other things, yes.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · What are the other things?

14· · · · ·A.· · Well, they also gave me

15· ·just general, kind of, deposition

16· ·preparation tips, the kind of things

17· ·that, you know, I've heard before, and

18· ·I've been involved in a number of

19· ·depositions of clients, where I

20· ·wasn't -- I'm not a litigator, but

21· ·where clients of mine were being

22· ·deposed by litigators, and I was there.

23· · · · · · · ·So a lot of the same things

24· ·about -- You know, listen carefully to

25· ·the question.· Wait before you answer
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·2· ·in case they need to object.· Speak

·3· ·clearly.· Look into the camera.· Only

·4· ·answer what you're asked, those sorts

·5· ·of things.

·6· · · · ·Q.· · And they also told you to

·7· ·tell the truth, right?

·8· · · · ·A.· · Absolutely.· They did say

·9· ·that.

10· · · · ·Q.· · Other than them giving you

11· ·general deposition preparation tips,

12· ·and you asking for certain details like

13· ·dates, did you and they discuss

14· ·anything else when you met yesterday

15· ·for seven hours?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · I mean, we spent time

18· ·discussing, you know, a number of the

19· ·different facts in the case.

20· · · · · · · ·I wanted to make sure I had

21· ·a very good handle on anything you

22· ·might ask me today so that I would have

23· ·a good ability to marshal the salient

24· ·facts to be able to answer your

25· ·questions fully and completely.
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·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · Coming into this

·4· ·deposition, did you have a -- an

·5· ·understanding as to what are some of

·6· ·the things that I might be asking you

·7· ·here today?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · I had speculation, and we

10· ·shall see if my speculation was right

11· ·or wrong.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · What was your speculation

14· ·that I was going to ask you about?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · I speculated that you would

17· ·ask about my qualifications, about my

18· ·expert witness testi- -- or expert

19· ·witness history, about the preparation

20· ·of the report, and the role of my

21· ·colleagues in that.

22· · · · · · · ·And then I presume that you

23· ·will be asking me questions about --

24· ·once we get into the real substance of

25· ·the report and the various opinions and
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·2· ·conclusions and statements that I made

·3· ·in the report kind of diving deep into

·4· ·the rest of the report.

·5· · · · ·Q.· · Do you recall any specific

·6· ·questions you asked them yesterday?

·7· · · · ·A.· · Just things like, you know,

·8· ·what was the, you know, the year of,

·9· ·you know, a particular initial

10· ·whistleblower complaint?· And what was

11· ·the year that -- or I wanted to -- I

12· ·actually new the answer to when the

13· ·course correction was purported to

14· ·begin.· You know, when was Joshua

15· ·Powell terminated?· When did

16· ·Mr. Phillips resign?· You know,

17· ·things -- things along those lines.

18· · · · · · · ·You know, when was

19· ·Mr. LaPierre's conflict of interest

20· ·disclosure that occurred right before

21· ·his bankruptcy trial testimony, things

22· ·like that.

23· · · · ·Q.· · So those are all when

24· ·questions, right?

25· · · · · · MS. CONNELL:· Objection.
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·2· · · · ·A.· · Yes.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · Did you ask attorneys from

·5· ·the New York Attorney General's Office

·6· ·any questions other than date-type

·7· ·questions when you met with them

·8· ·yesterday for seven hours?

·9· · · · · · MS. CONNELL:· Objection.

10· · · · ·A.· · Yes.· Things like, what I

11· ·refer to as the top concerns memorandum

12· ·that was presented to the NRA Audit

13· ·Committee in, I think, 2018, confirming

14· ·the names of the staff, the staff

15· ·members who were the authors of that

16· ·memo and the ones who participated in

17· ·the audit committee.

18· · · · · · · ·So some of it is names,

19· ·dates, things along those lines.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · Turning your attention to

22· ·Page 5 of your report, specifically

23· ·Item 4 under "Summary of my opinions."

24· · · · ·A.· · Yes.

25· · · · ·Q.· · The passage that starts
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·2· ·with the words, "The NRA did not meet";

·3· ·do you see that?

·4· · · · ·A.· · Mh-hm.

·5· · · · ·Q.· · Please read that passage to

·6· ·yourself and let us know once you've

·7· ·done that?

·8· · · · ·A.· · The entire Number 4, or

·9· ·just the first sentence?

10· · · · ·Q.· · Yes, please, the entire

11· ·Number 4?

12· · · · ·A.· · Okay.

13· · · · ·Q.· · You believe that the NRA

14· ·did not properly administer charitable

15· ·assets, correct?

16· · · · ·A.· · Correct.

17· · · · ·Q.· · And that's "did not

18· ·properly administer," past tense?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · As my -- As --

21· · · · · · · ·Actually, that paragraph

22· ·states, and as my report makes clear:

23· ·I believe that statement to be true,

24· ·both in the past as well as in the

25· ·present.
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·2· · · · ·Q.· · So you believe that the NRA

·3· ·is not meeting the applicable standards

·4· ·for properly administering its

·5· ·charitable assets?

·6· · · · ·A.· · Correct.

·7· · · · ·Q.· · What is that opinion based

·8· ·on?

·9· · · · ·A.· · It's based on my review of

10· ·many pages of testimony, Audit

11· ·Committee meeting minutes, conflict of

12· ·interest disclosure forms, more

13· ·testimony, policies, to name a few.

14· · · · ·Q.· · So it's documents, right?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · It's a list that I just --

17· ·that I just stated.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · Okay.

20· · · · ·A.· · And -- And I'm sure more,

21· ·as well; but those are some of the

22· ·primary things that come to mind.

23· · · · ·Q.· · Okay.

24· · · · · · · ·Well, I'd like you to

25· ·please complete the list because that's
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·2· ·a very serious allegation against my

·3· ·client.

·4· · · · · · · ·You named documents,

·5· ·testimony, financial disclosure

·6· ·questionnaires and policy.

·7· · · · · · · ·Anything else?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · That's not an exhaustive

10· ·list.· Those are the things that come

11· ·immediately to mind.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · But sitting here right now,

14· ·you can't remember anything else,

15· ·right?

16· · · · ·A.· · Well, and also, I should

17· ·say, reports submitted by both sides,

18· ·both Initial Expert Witness Reports and

19· ·Rebuttal Reports.

20· · · · · · · ·The documents I'm sure

21· ·covers -- covers all of that.

22· · · · ·Q.· · So it's your opinion that

23· ·the NRA is not meeting the applicable

24· ·standards for properly administering

25· ·its charitable assets, right?
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·2· · · · ·A.· · Correct.

·3· · · · ·Q.· · But that's not what your

·4· ·report said, right?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · I believe my report does

·7· ·state that and explains why I came to

·8· ·that conclusion.

·9· · · · · · MS. EISENBERG:

10· · · · ·Q.· · Where does it say that your

11· ·conclusion is that the NRA is not

12· ·meeting the applicable standards for

13· ·properly administering its charitable

14· ·assets?

15· · · · ·A.· · There are many cases.· If

16· ·you'd like, I'm happy to -- to go

17· ·through and flag a number of the

18· ·highlights for you.

19· · · · · · · ·But if you want me to do

20· ·that, I also want to know are you

21· ·asking about things that happened in

22· ·the past or are you asking about things

23· ·that are happening presently.

24· · · · ·Q.· · My question is:· Does it

25· ·say anywhere in the report that the NRA
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·2· ·is not meeting the applicable standards

·3· ·for properly administering its

·4· ·charitable assets?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · It says it right here:

·7· ·"The NRA did not meet the applicable

·8· ·standards for properly administering

·9· ·its charitable assets because it did

10· ·not safeguard those assets against

11· ·misuse and waste."

12· · · · · · · ·And then if you look

13· ·through, and I'm sure you have read the

14· ·report, it talks about a number of

15· ·different examples of how that occurred

16· ·in the past and how -- how certain

17· ·things are continuing to occur

18· ·presently.

19· · · · ·Q.· · The sentence that you just

20· ·read starts with the words, "The NRA

21· ·did not meet," right?

22· · · · ·A.· · Yes.

23· · · · ·Q.· · It doesn't say, "The NRA is

24· ·not meeting," right?

25· · · · · · MS. CONNELL:· Objection.
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·2· · · · ·A.· · If you look at the

·3· ·paragraph in total, the first sentence

·4· ·talks about "did not meet," meaning in

·5· ·the past.· The second sentence refers

·6· ·to the fact that "purported course

·7· ·directions do not adequately remediate

·8· ·its failures, leaving too many

·9· ·opportunities for Defendant to continue

10· ·violating the law."

11· · · · · · · ·So that talks about the

12· ·present and the potential future.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · Right.

15· · · · · · · ·So that sentence talks

16· ·about opportunities, right?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · Of course, that's talking

19· ·about the future.· So no one knows what

20· ·the future is.· But my -- my opinion in

21· ·my report says that because the

22· ·purported course corrections were not

23· ·nearly sufficient enough that there are

24· ·too many opportunities for Defendants

25· ·to continue to violate the law and
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·2· ·result in a lack of safeguarding of

·3· ·charitable assets against misuse and

·4· ·waste.

·5· · · · · · MS. EISENBERG:

·6· · · · ·Q.· · So is it, or is it not your

·7· ·opinion that the NRA is not meeting the

·8· ·applicable standards for properly

·9· ·administering its charitable assets?

10· · · · ·A.· · That is my opinion, yes.

11· · · · · · MS. CONNELL:· Objection.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · But you don't state it in

14· ·this report; do you?

15· · · · · · MS. CONNELL:· Objection,

16· ·argumentative.

17· · · · ·A.· · I believe I did state it

18· ·and stated exactly why I came to that

19· ·conclusion.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · Did you discuss Item 4 on

22· ·Page 5 with Ms. Connell or anyone else

23· ·from the New York Attorney General's

24· ·Office yesterday, when you met with

25· ·them for seven hours?
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·2· · · · ·A.· · We didn't discuss that

·3· ·paragraph per se, but we discussed a

·4· ·number of factual situations that led

·5· ·to my conclusion in Number 4, yes.

·6· · · · ·Q.· · What factual situations did

·7· ·you discuss with the New York Attorney

·8· ·General's Office yesterday that led to

·9· ·your conclusion in Number 4 when you

10· ·met with them for seven hours

11· ·yesterday?

12· · · · · · MS. CONNELL:· Objection.

13· · · · ·A.· · Things like --

14· · · · · · · ·What I opined in my report,

15· ·things that I would typically expect to

16· ·see in a course correction of an

17· ·organization of the size and scope of

18· ·the NRA.

19· · · · · · · ·Things that are not

20· ·present, such as having a chief

21· ·compliance officer, that has a

22· ·reporting relationship to the board of

23· ·the Audit Committee;

24· · · · · · · ·Having an internal audit

25· ·function;
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·2· · · · · · · ·Having effective and

·3· ·meaningful training of both board

·4· ·members and staff on compliance

·5· ·protocols;

·6· · · · · · · ·Having appropriate and

·7· ·fulsome disclosure of conflicts of

·8· ·interest and related party

·9· ·transactions;

10· · · · · · · ·Things like -- a lot of

11· ·the -- a number of the failures that I

12· ·cited in my report that occurred in the

13· ·past, some are still ongoing.

14· · · · · · · ·Contractual relationships

15· ·with vendors like MMP;

16· · · · · · · ·With board members like

17· ·Merriam Hammer;

18· · · · · · · ·Continued lack of following

19· ·the organization's own policies --

20· ·procurement policies;

21· · · · · · · ·Conflict of interest and

22· ·related party transactions;

23· · · · · · · ·Recent retaliation against

24· ·whistleblowers, to name a few.· And

25· ·those are all examples of --
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·2· · · · · · · ·Oh, and I should say the

·3· ·way that the bankruptcy filing occurred

·4· ·in 2021.

·5· · · · · · · ·All things that happened

·6· ·well after the course correction began,

·7· ·to me, are symbolic -- are

·8· ·representative examples of why the

·9· ·NRA's charitable assets not being

10· ·appropriately safeguarded.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · Who told you that there was

13· ·recent retaliation against

14· ·whistleblowers?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · I don't believe anyone told

17· ·me.· There's no way I could possibly

18· ·remember which reports, which testimony

19· ·that I read, but there -- and the

20· ·examples are cited in my report, if

21· ·you'd like me to walk through them.

22· · · · · · · ·But it's not that anyone

23· ·told me:· Oh, you know, you should look

24· ·at this.· It's --

25· · · · · · · ·We were reviewing scores of
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·2· ·pages of deposition testimony and trial

·3· ·testimony and complaints and

·4· ·allegations and emails and other things

·5· ·like that.

·6· · · · · · · ·And that's where I saw

·7· ·numerous examples of whistleblower

·8· ·retaliation.

·9· · · · · · MS. EISENBERG:

10· · · · ·Q.· · So no one from the New York

11· ·Attorney General's Office told you, in

12· ·sum and substance, that there was

13· ·recent retaliation against

14· ·whistleblowers at the NRA, right?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · No.· I'm sorry.

17· · · · · · · ·No.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · You testified earlier that

20· ·it is your opinion that the NRA is not

21· ·meeting the applicable standards for

22· ·properly administering its charitable

23· ·standards, right?

24· · · · ·A.· · Correct.

25· · · · ·Q.· · And you referenced a number
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·2· ·of types of materials that formed the

·3· ·basis for that conclusion; recall that

·4· ·testimony?

·5· · · · ·A.· · Yes.

·6· · · · ·Q.· · You stated that that

·7· ·includes testimony, financial

·8· ·disclosure questionnaires, policy; do

·9· ·you remember that testimony?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · Yeah.· I would probably add

12· ·emails, text messages as well.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · Would you like to add

15· ·anything as well?

16· · · · ·A.· · As I think of others, I

17· ·will certainly let you know.

18· · · · ·Q.· · Okay.

19· · · · · · · ·So what testimony --

20· · · · ·A.· · Oh, also I should add Court

21· ·opinions, like the bankruptcy Court

22· ·opinion.

23· · · · ·Q.· · You believe that the Court

24· ·opinion by Judge Hale from the Northern

25· ·District of Texas supports your
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·2· ·conclusion that the NRA is not meeting

·3· ·the applicable standards for properly

·4· ·administering its charitable assets?

·5· · · · ·A.· · I do, in part.· There were

·6· ·many other things that I cited that led

·7· ·to that conclusion, but that is one of

·8· ·them, yes.

·9· · · · ·Q.· · And Judge Hale's opinion

10· ·wasn't issued this year, right?

11· · · · · · MS. CONNELL:· Objection.

12· · · · ·A.· · 2021, I believe.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · So it was last year, right?

15· · · · ·A.· · Correct.

16· · · · ·Q.· · And that was in May, right?

17· · · · ·A.· · Correct.

18· · · · ·Q.· · So over a year ago, right?

19· · · · ·A.· · I'm going by what you say

20· ·about the month; but, yeah, last year

21· ·for sure.

22· · · · ·Q.· · So your conclusion that the

23· ·NRA today is not meeting the applicable

24· ·standards for properly administering

25· ·its charitable assets is based on an
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·2· ·opinion issued by the Court more than a

·3· ·year ago, right?

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · My opinion is based on

·6· ·many, many different examples and

·7· ·pieces of factual information.  I

·8· ·recited a list to you a few minutes

·9· ·ago.· This is one of them.· It's not

10· ·the only one -- certainly not the only

11· ·one by far.

12· · · · · · · ·But the fact that the way

13· ·that this bankruptcy filing occurred,

14· ·without proper approvals and vetting

15· ·and notice, and this was pointed out by

16· ·the -- by the Judge in his opinion, to

17· ·me -- three years after the purported

18· ·course correction began -- yes, is to

19· ·me symptomatic of the fact that the NRA

20· ·does not have proper protocols and

21· ·checks and balances and procedures for

22· ·proper board oversight of the

23· ·organization and decision making to

24· ·ensure safeguarding of charitable

25· ·assets.
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·2· · · · ·Q.· · Okay.

·3· · · · · · · ·So it's not the sole basis

·4· ·for your conclusion, right? -- but

·5· ·Judge Hale's opinion from May 2021 is

·6· ·one of the bases for your conclusion

·7· ·that the NRA is not meeting the

·8· ·applicable standards for properly

·9· ·administering its charitable assets,

10· ·right?

11· · · · · · MS. CONNELL:· Objection, asked

12· ·and answered.

13· · · · ·A.· · Correct.

14· · · · · · MS. EISENBERG:

15· · · · ·Q.· · Today -- That's your

16· ·opinion, that today the NRA is not

17· ·meeting the applicable standards,

18· ·right?

19· · · · · · MS. CONNELL:· Objection,

20· ·argumentative.

21· · · · ·A.· · That is my conclusion.

22· ·It's not based on solely on

23· ·Judge Hale's decision in the bankruptcy

24· ·case.

25· · · · ·Q.· · But it is, in part, based
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·2· ·on that, right?

·3· · · · · · MS. CONNELL:· Objection.

·4· · · · ·A.· · One of 20-plus factors that

·5· ·I cited in my report, yes.

·6· · · · · · MS. EISENBERG:

·7· · · · ·Q.· · What testimony supports

·8· ·your conclusion that the NRA today is

·9· ·not meeting the applicable standards

10· ·for properly administering its

11· ·charitable assets?

12· · · · ·A.· · If you give me a minute,

13· ·I'm going to flip to that section of my

14· ·report.

15· · · · ·Q.· · I'm asking from -- I'm

16· ·asking you without reference to your

17· ·report.· You're an expert in this case;

18· ·I'm asking your opinion.

19· · · · · · MS. CONNELL:· Objection,

20· ·argumentative.

21· · · · ·A.· · There are -- There were

22· ·many, many, many different pieces of

23· ·evidence that I reviewed in formulating

24· ·my opinions.· There's no way I can

25· ·recall, off the top of my head, exactly
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·2· ·which -- all the different documents

·3· ·and pieces of testimony and other

·4· ·things that I relied on in forming

·5· ·those opinions.· I would be happy to

·6· ·refresh my recollection by looking at

·7· ·the report if you want me to.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · I appreciate that very

10· ·much, and we might in a moment.

11· · · · ·A.· · Okay.

12· · · · ·Q.· · The question right now is:

13· ·What testimony, that you can recall,

14· ·supports your conclusion that the NRA

15· ·today is not meeting the applicable

16· ·standards for properly administering

17· ·its charitable assets?

18· · · · · · MS. CONNELL:· Objection,

19· ·argumentative.

20· · · · ·A.· · I don't remember the

21· ·specific documents referenced.  I

22· ·remember the facts that led to my

23· ·conclusion, but where that -- you know,

24· ·each particular fact came from, that's

25· ·what footnotes are for.· There's no way
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·2· ·I'm going to be able to remember that.

·3· · · · · · · ·I reviewed countless,

·4· ·countless pages in researching and

·5· ·preparing the Expert Witness Reports.

·6· · · · · · MS. EISENBERG:

·7· · · · ·Q.· · When you say you remember

·8· ·the facts, what are you referring to

·9· ·specifically?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · I gave you a bunch of

12· ·examples.· Like to name one, the fact

13· ·that four years after the course

14· ·correction, even to this day, that

15· ·there's a continuing contractural

16· ·relationship with MMP; I believe it's

17· ·Membership Marketing Partners.· The

18· ·contract was kind of several different

19· ·related contracts were consolidated

20· ·into one in the most recent iteration.

21· · · · · · · ·But the fact that that

22· ·agreement is still ongoing, there does

23· ·not appear to have been any vetting of

24· ·the conflicts of interest that exist

25· ·between Mr. LaPierre and David
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·2· ·McKenzie, the owner of MMP,

·3· · · · · · · ·The fact that Mr. LaPierre,

·4· ·despite the clear and now disclosed

·5· ·conflicts of interest, is listed as the

·6· ·responsible person for that

·7· ·contractural relationship.

·8· · · · · · · ·The fact that even the most

·9· ·recent iteration of the agreement, from

10· ·what I read through Audit Committee

11· ·meetings minutes and things like that,

12· ·it was not vetted and approved in

13· ·advance of the Audit Committee.

14· · · · · · · ·I don't believe, if I

15· ·recall, that it was signed by one of

16· ·the volunteer officers of the

17· ·organization, as is required under the

18· ·procurement policy.

19· · · · · · · ·So those are --

20· · · · · · · ·That's one example of many

21· ·that I cited in my report.

22· · · · · · MS. EISENBERG:· Counsel, I'm

23· ·sure you're not doing it on purpose,

24· ·but please don't nod when the witness

25· ·is answering.
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·2· · · · · · MS. CONNELL:· I have not been

·3· ·nodding.· I object to that extent --

·4· ·Object to that characterization.

·5· · · · · · MS. EISENBERG:

·6· · · · ·Q.· · Please take a look at

·7· ·Exhibit B of your report, which is part

·8· ·of Exhibit 1.

·9· · · · ·A.· · Okay.

10· · · · ·Q.· · How many pages is

11· ·Exhibit B?

12· · · · ·A.· · Eleven.

13· · · · ·Q.· · Who prepared Exhibit B?

14· · · · ·A.· · My colleagues and myself.

15· · · · ·Q.· · Which colleagues?

16· · · · ·A.· · Susan Hamsher, Julie

17· ·Kulovits, and I don't know for sure,

18· ·but our paralegal Courtney Tucker

19· ·likely was involved as well.

20· · · · ·Q.· · You reviewed Exhibit B

21· ·before it was finalized, right?

22· · · · ·A.· · Yes, along with the rest of

23· ·the report.

24· · · · ·Q.· · You made sure that

25· ·Exhibit B was accurate?
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·2· · · · · · MS. CONNELL:· Objection.

·3· · · · ·A.· · Yes.

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · You made sure that it was

·6· ·complete?

·7· · · · ·A.· · To the best of my ability,

·8· ·yes.

·9· · · · ·Q.· · And if we take a look at

10· ·the first page of Exhibit 1 which is

11· ·the "Expert Disclosure."

12· · · · ·A.· · Yes.

13· · · · ·Q.· · It, in fact, refers to

14· ·Exhibit B; doesn't it?

15· · · · ·A.· · Correct.

16· · · · ·Q.· · And it states that "The

17· ·data or other information considered"

18· ·by you "in forming the opinions,"

19· ·meaning the opinions set forth in your

20· ·report, "is set forth in a list annexed

21· ·hereto as Exhibit B," right?

22· · · · ·A.· · Correct.

23· · · · ·Q.· · Okay.

24· · · · · · · ·So, Exhibit B lists data

25· ·and other information considered by you
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·2· ·in forming your opinions, right?

·3· · · · ·A.· · Correct.

·4· · · · ·Q.· · And it lists all such data,

·5· ·right?

·6· · · · ·A.· · To the best of my --

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · To the best of my knowledge

·9· ·and ability, yes.

10· · · · · · MS. EISENBERG:

11· · · · ·Q.· · And it lists all such

12· ·information, right?

13· · · · ·A.· · To the best of my knowledge

14· ·and ability, yes.

15· · · · · · MS. CONNELL:· Objection.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · Let's take a look again --

18· · · · · · MR. CORRELL:· Can I get a page

19· ·number, please.

20· · · · · · MS. EISENBERG:· We were

21· ·looking at Page 1 of Exhibit 1.

22· · · · · · MR. CORRELL:· Thank you.

23· · · · · · MS. EISENBERG:· You're

24· ·welcome.

25· · · · ·Q.· · Let's look back at
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·2· ·Exhibit B., within Exhibit 1, which is

·3· ·the "List of data or information

·4· ·considered."

·5· · · · ·A.· · Okay.

·6· · · · ·Q.· · Thank you.

·7· · · · · · · ·There's a footnote on that

·8· ·page, right?

·9· · · · ·A.· · Yes.

10· · · · ·Q.· · What does the first

11· ·sentence read?· I'm sorry.

12· · · · · · · ·What does the first

13· ·sentence in Footnote 1 state?

14· · · · ·A.· · "This list incorporates and

15· ·is intended to capture documents

16· ·specifically cited in my report."

17· · · · ·Q.· · Are there documents that

18· ·you considered that are not

19· ·specifically cited in your report?

20· · · · ·A.· · Other than publicly

21· ·available documents, no.

22· · · · ·Q.· · Is there data that you

23· ·considered in preparing this report

24· ·that you did not specifically cite in

25· ·your report?
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·2· · · · ·A.· · Maybe --

·3· · · · · · · ·Could you reframe the

·4· ·question?· I'm not sure I understand

·5· ·it.

·6· · · · ·Q.· · Sir, are there data that

·7· ·you considered in preparing this report

·8· ·that you did not specifically cite in

·9· ·it?

10· · · · ·A.· · I don't believe so, no.

11· · · · ·Q.· · So if you consider it, it's

12· ·part of Exhibit B, correct?

13· · · · ·A.· · Other than, like the second

14· ·sentence in the footnote says,

15· ·"Citations in my report to items that

16· ·are publicly available are not all

17· ·relisted here."

18· · · · ·Q.· · So if you considered it,

19· ·it's either part of Exhibit B or it's

20· ·listed in your report, which is

21· ·Exhibit A, right?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · That's not what the

24· ·footnote says.· It says, "Things that

25· ·are publicly available are not all
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·2· ·relisted here."

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · What did you mean by the

·5· ·word "here"?

·6· · · · ·A.· · In Exhibit B.

·7· · · · ·Q.· · Okay.

·8· · · · · · · ·But your report also listed

·9· ·materials, right?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · Exhibit B says, "List of

12· ·data or information considered," yes.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · Okay.

15· · · · · · · ·You testified earlier

16· ·that -- Well, let me --

17· · · · · · · ·You testified earlier that

18· ·there is not any data that you consider

19· ·in preparing this report that you

20· ·didn't specifically cite in it, right?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · Yes, to the best of my

23· ·knowledge and recollection.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · And you testified earlier
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·2· ·that there aren't any documents, other

·3· ·than publicly available documents, that

·4· ·you considered that are not

·5· ·specifically cited in your report,

·6· ·right?

·7· · · · ·A.· · Correct.

·8· · · · ·Q.· · Are there publicly

·9· ·available documents that you considered

10· ·that are not listed in your report?

11· · · · ·A.· · Possibly.· I can't -- I

12· ·can't say that for sure.· I reviewed a

13· ·lot of material in preparation for the

14· ·report.· And I tried to do as

15· ·comprehensive a job as I could of

16· ·making sure that everything was listed

17· ·here.

18· · · · ·Q.· · How much time did you spend

19· ·on this matter before you issued this

20· ·report back in September?

21· · · · ·A.· · I would have to go back to

22· ·billing records to see how many hours.

23· ·I honestly can't remember, but a

24· ·considerable amount of time.

25· · · · ·Q.· · What is "a considerable
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·2· ·amount of time"?

·3· · · · · · MS. CONNELL:· Objection.

·4· · · · ·A.· · Are you asking about my

·5· ·time?· Or are you asking about my

·6· ·colleague's time?

·7· · · · · · MS. EISENBERG:

·8· · · · ·Q.· · Let's start with your time.

·9· · · · ·A.· · It's really hard for me to

10· ·say -- dozens of hours for sure, but I

11· ·don't -- I can't tell you how many

12· ·dozen without looking at -- I can tell

13· ·you exactly if I could consult our

14· ·invoices and time records.

15· · · · ·Q.· · So you --

16· · · · ·A.· · I could tell you to a T,

17· ·but I can't tell you off the top of my

18· ·head.

19· · · · ·Q.· · So you spent at least

20· ·24 hours working on this case, correct?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · Yes, to the best of my

23· ·recollection.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · Setting aside publicly
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·2· ·available documents that you possibly

·3· ·considered but didn't list in your

·4· ·report, are there any other documents

·5· ·or data that you considered that you

·6· ·didn't list in your report?

·7· · · · ·A.· · Not to my recollection, no.

·8· · · · ·Q.· · So if a document is not

·9· ·cited in Exhibit B or Exhibit A "List

10· ·of data or information considered" or

11· ·your Report, that means you didn't

12· ·consider it, unless it's a publicly

13· ·available document, right?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · Yes, to the best of my

16· ·recollection.

17· · · · · · MS. EISENBERG:

18· · · · ·Q.· · Do you think your

19· ·recollection, sitting here right now,

20· ·might be wrong?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · No.· I don't think it's

23· ·wrong.· I'm just telling you to the

24· ·best of my recollection.· We're talking

25· ·about a lot of different documents.  I
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·2· ·might have looked at some federal

·3· ·regulation that are not listed here.

·4· ·It's certainly publicly available, just

·5· ·as an example.· But to the best of my

·6· ·knowledge and recollection, everything

·7· ·I consulted and relied on is either

·8· ·here or is publicly available.

·9· · · · · · MS. EISENBERG:

10· · · · ·Q.· · Right.

11· · · · · · · ·Federal regulations are

12· ·publicly available, right?

13· · · · ·A.· · Correct.

14· · · · ·Q.· · I'm not asking about

15· ·publicly available documents.· I'm

16· ·asking about documents that are not

17· ·publicly available.

18· · · · · · MS. CONNELL:· Objection.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · Sitting here right now, is

21· ·it fair to say that if they're not

22· ·listed in your report or in Exhibit B,

23· ·"List of data or information

24· ·considered," you did not consider them?

25· · · · · · MS. CONNELL:· Objection, asked
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·2· ·and answered.

·3· · · · ·A.· · Correct.

·4· · · · · · MS. EISENBERG:· Object to the

·5· ·speaking objection.

·6· · · · ·Q.· · How did you decide what to

·7· ·consider?

·8· · · · ·A.· · How did I decide what to

·9· ·consider?· Well, I first took a look at

10· ·what I was asked to opine on, and then

11· ·we received essentially a data dump

12· ·from the New York Attorney General's

13· ·Office, you know, into like a

14· ·SharePoint Dropbox-type folder with

15· ·scores of everything I mentioned

16· ·earlier -- deposition transcripts,

17· ·trial transcripts, court orders.

18· ·Later, you know, other expert witness

19· ·and Rebuttal Reports.

20· · · · · · · ·And then my colleagues and

21· ·I started culling through them to pull

22· ·out information and data that was

23· ·salient to the various issues that I

24· ·was asked to opine on.

25· · · · ·Q.· · So it was the New York
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·2· ·Attorney General who decided what data

·3· ·you should consider, right?

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · No.· We asked them --

·6· · · · · · · ·I asked them to provide

·7· ·anything and everything that was

·8· ·relevant to the issues that we had to

·9· ·opine on and, specifically, all of the

10· ·deposition and trial transcripts from

11· ·the case, court orders, pleadings.

12· · · · · · · ·And so they responded to

13· ·that request and gave us a massive

14· ·download of data and information and

15· ·documents.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · And what they gave you,

18· ·what you refer to as the "data dump" is

19· ·listed in Exhibit B, right?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · Yes.· The things that we

22· ·relied on.· Obviously, there were a lot

23· ·of things that we had that we didn't

24· ·cite or rely on, so they're not --

25· ·they're not listed here.
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·2· · · · · · · ·You know, if you think of a

·3· ·single deposition transcript, we might

·4· ·have cited to two pages of a

·5· ·transcript, not to the rest of it.· So

·6· ·I'm not sure what you're asking in that

·7· ·regard.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · I understand that you might

10· ·not have read the entire transcript

11· ·that you listed, but my question is:

12· ·Are there documents that were provided

13· ·to you that are not listed in

14· ·Exhibit B?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · I honestly can't say for

17· ·sure.· It's possible that there are

18· ·some deposition transcripts, for

19· ·instance, that we didn't cite and,

20· ·therefore, they would not be listed

21· ·here.· But I still would have received

22· ·them from the New York Attorney

23· ·General's Office.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · So you received documents
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·2· ·from the New York Attorney General's

·3· ·Office that you didn't list in

·4· ·Exhibit B, right?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · Like I said, we're talking

·7· ·about scores of different documents,

·8· ·and I can't say for sure that we cited

·9· ·to every single document that I receive

10· ·from the New York Attorney General's

11· ·Office.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · You asked the New York

14· ·Attorney General's Office to give you

15· ·what they thought was relevant, right?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · No.· We pretty much

18· ·asked --

19· · · · · · · ·We did ask for everything.

20· ·We wanted just the complete record of

21· ·the case to-date so that we had as many

22· ·things to -- to review and look at and

23· ·use to help formulate our opinions as

24· ·possible -- my opinions.

25· · · · · · MS. EISENBERG:· So I'll make a
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·2· ·statement for the record.· The witness

·3· ·was -- I'm sorry, the disclosure rules

·4· ·require the New York Attorney General'

·5· ·Office to provide a full list of the

·6· ·data or information considered by the

·7· ·witness.

·8· · · · · · It's clear that the witness is

·9· ·saying that there may be additional

10· ·data or information that he considered

11· ·that's not listed.· That is incomplete

12· ·disclosure.· That prejudices --

13· · · · · · THE WITNESS:· Can I speak to

14· ·that?

15· · · · · · MS. EISENBERG:· Would you mind

16· ·if I finish what I was saying?

17· · · · · · THE WITNESS:· Sure.

18· · · · · · MS. EISENBERG:· -- that

19· ·prejudices the NRA's to ability to

20· ·depose the witness, and we reserve our

21· ·rights to adjourn and continue the

22· ·deposition on that basis.· If the New

23· ·York Attorney General's Office is able

24· ·to provide us with the list of

25· ·documents that is complete during the
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·2· ·deposition, that might help.· But I

·3· ·just wanted to make it very clear for

·4· ·the record.

·5· · · · · · THE WITNESS:· Can I clarify

·6· ·my --

·7· · · · · · MS. EISENBERG:· Sir, in the

·8· ·deposition, I ask questions; you

·9· ·answer.

10· · · · · · THE WITNESS:· Okay.

11· · · · · · MS. EISENBERG:· And you're --

12· · · · · · (Simultaneous speaking.)

13· · · · · · THE WITNESS:· But I

14· ·misunderstood your question; that's why

15· ·I wanted to clarify.

16· · · · · · (Simultaneous speaking.)

17· · · · · · MS. CONNELL:· Hold on one

18· ·second.

19· · · · · · MR. CORRELL:· This is -- This

20· ·is Kent Correll, speaking for Wayne

21· ·LaPierre.· I join in the objection, and

22· ·I request production of a complete

23· ·disclosure as to the materials provided

24· ·by the AG to this expert witness.

25· · · · · · YAEL FUCHS:· This is Yael
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·2· ·Fuchs speaking for the Attorney

·3· ·General's Office.· For the record, I

·4· ·believe that Ms. Eisenberg is

·5· ·misunderstanding the witness's

·6· ·testimony.

·7· · · · · · MS. EISENBERG:· Can we have

·8· ·the witness step out if you're going to

·9· ·put narrative affirmative statements on

10· ·the record.

11· · · · · · (Simultaneous speaking.)

12· · · · · · MS. CONNELL:· You just put a

13· ·statement on the record in front of the

14· ·witness.· All right.· Fine.

15· · · · · · Jeff would you mind stepping

16· ·out?

17· · · · · · THE WITNESS:· Sure.

18· · · · · · MS. CONNELL:· I don't think

19· ·you have to go far.

20· · · · · · MR. CORRELL:· Yes.· And I

21· ·object to two attorneys from the AG's

22· ·office defending the deposition.· It's

23· ·a one attorney rule, and there's no tag

24· ·teaming.

25· · · · · · MS. CONNELL:· Go ahead.
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·2· · · · · · YAEL FUCHS:· For the record,

·3· ·and for the sake of clarity and

·4· ·efficiency, I think that there's a

·5· ·misunderstanding, and that what

·6· ·Mr. Tenenbaum was saying was that he

·7· ·received more information than he

·8· ·considered or relied upon for his

·9· ·report.· And so to the best of his

10· ·recollection, Exhibit -- is it B?

11· · · · · · MS. CONNELL:· Mh-hm.

12· · · · · · YAEL FUCHS:· Contains -- is a

13· ·complete record of all of the

14· ·information considered.· But that he

15· ·did not include information that was

16· ·received and not cited, by which he

17· ·meant not considered, and not used in

18· ·his report.· You're free to ask him and

19· ·I think that he'll clarify that.

20· · · · · · I will also say for the record

21· ·that there were documents provided by

22· ·the NRA after the reports were

23· ·completed -- produced by the NRA, such

24· ·as the "2007 Whistleblower Letter."  I

25· ·think it's a very small number of

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



196

·1· · · · · · · · ·J. TENENBAUM

·2· ·documents that he did, in fact,

·3· ·consider that are not listed in

·4· ·Exhibit B, and we will make a

·5· ·supplemental --

·6· · · · · · We will provide a supplemental

·7· ·list of those documents.· Those would

·8· ·be limited to documents produced by the

·9· ·NRA subsequent to the completion of the

10· ·Initial Report.

11· · · · · · MR. CORRELL:· This is Kent

12· ·Correll, I'd like to respond to that on

13· ·behalf of Mr. LaPierre.· We're entitled

14· ·to know what documents he was given by

15· ·the Attorney General's Office and

16· ·decided not to cite or mention his

17· ·report.· If he was cherrypicking

18· ·documents to support the AG's position

19· ·from the pile of documents they sent

20· ·him, we're entitled to know that and

21· ·tell the jury that.

22· · · · · · MS. CONNELL:· So I object to

23· ·this whole statement on the record.

24· ·You have the witness sitting here.

25· · · · · · MS. EISENBERG:· He's not --
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·2· · · · · · · · ·MS. CONNELL:· I'm not saying

·3· · · · sitting in the room, I'm saying sitting

·4· · · · here, ready to answer questions.  I

·5· · · · think you've mischaracterized or

·6· · · · misunderstood his evidence and his

·7· · · · testimony thus far, and I think he has

·8· · · · complied with what is required by the

·9· · · · rule with that notation by Ms. Fuchs.

10· · · · Can we call the witness in and resume

11· · · · questioning?· Thank you.

12· · · · · · · · ·MS. EISENBERG:· Thank you,

13· · · · David.

14· · · · · · · · ·THE VIDEOGRAPHER:· We'll need

15· · · · a media change shortly.

16· · · · · · · · ·MS. CONNELL:· Okay.· How much

17· · · · heads up do you need?

18· · · · · · · · ·THE VIDEOGRAPHER:· Okay.

19· · · · We're going to go off the record at

20· · · · 12:15, ending Media 2.

21· · · ·(Whereupon, a short recess was taken.)

22· · · · · · · · ·THE VIDEOGRAPHER:· We're back

23· · · · on the record at 12:16.· This is

24· · · · Media 3 in the deposition of Tenenbaum.

25· BY MS. EISENBERG:
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·2· · · · ·Q.· · You considered certain

·3· ·documents in formulating your opinions

·4· ·in this case, correct?

·5· · · · ·A.· · Correct.

·6· · · · ·Q.· · You considered certain data

·7· ·in formulating your opinions in this

·8· ·case, correct?

·9· · · · ·A.· · The word "data" is -- is

10· ·maybe not how I describe a lot of it;

11· ·but yes, data and information coming

12· ·from documents, primarily.

13· · · · ·Q.· · And you relied upon data

14· ·and information in formulating your

15· ·opinions in this case, correct?

16· · · · ·A.· · Correct.· The documents

17· ·that are listed in Exhibit B of my

18· ·report.

19· · · · ·Q.· · Are there documents that

20· ·you -- I'm sorry.

21· · · · · · · ·Are there data or

22· ·information that you considered in

23· ·formulating the opinions in this report

24· ·on which you did not rely in preparing

25· ·the opinions for this case?
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·2· · · · ·A.· · Everything that I relied --

·3· · · · · · · ·Everything that I

·4· ·considered, other than publicly

·5· ·available information, is listed here.

·6· ·When I spoke earlier, I misunderstood

·7· ·your question.· I thought you were

·8· ·asking me what documents I cited to in

·9· ·the report, versus what I considered.

10· ·I was thinking you were asking about

11· ·the former, what I cited.

12· · · · · · · ·In terms of what I

13· ·considered, I considered everything

14· ·that was provided to me by the New York

15· ·Attorney General's Office, and all of

16· ·those documents are listed here in

17· ·Exhibit B.

18· · · · ·Q.· · So there's not a document

19· ·that they didn't -- that -- Let me

20· ·start over again.

21· · · · · · · ·There's not data or

22· ·documents that they provided that you

23· ·didn't consider?

24· · · · ·A.· · No.

25· · · · ·Q.· · Everything they provided,
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·2· ·you considered, correct?

·3· · · · ·A.· · Correct.

·4· · · · ·Q.· · And the only thing that

·5· ·they provided are listed in your

·6· ·report, right?

·7· · · · ·A.· · Correct.

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · · · MS. EISENBERG:· Is what is the

10· ·basis for your objection, Ms. Connell.

11· · · · · · MS. CONNELL:· I think your

12· ·phraseology -- I don't have the

13· ·realtime in front of me -- made that

14· ·question not mean what you and the

15· ·witness may have thought.· It seemed

16· ·misleading to me.

17· · · · · · MS. EISENBERG:

18· · · · ·Q.· · Attorneys for the New York

19· ·Attorney General's Office provided you

20· ·with data, documents and information,

21· ·right?

22· · · · ·A.· · Correct.

23· · · · ·Q.· · Whatever data documents and

24· ·information they provided is listed in

25· ·your report, right?
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·2· · · · ·A.· · Correct.

·3· · · · ·Q.· · If it's not listed in your

·4· ·report, that means they did not provide

·5· ·it to you, right?

·6· · · · · · MS. CONNELL:· Objection.

·7· · · · ·A.· · Correct.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · Let's take a look at your

10· ·"Assignment," which appears at the

11· ·beginning of your report.

12· · · · ·A.· · Page 1, yes.

13· · · · ·Q.· · Who drafted the section of

14· ·the report that appears under

15· ·"Assignment"?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · I did, in conjunction with

18· ·a particular of my colleagues Susan

19· ·Hamsher.

20· · · · ·Q.· · And when you say "in

21· ·conjunction with Ms. Hamsher," do you

22· ·mean that she typed portions of this?

23· · · · · · MS. CONNELL:· Objection.

24· · · · ·A.· · No -- sorry.

25· · · · · · · ·No.· I just mean that I
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·2· ·consulted with her.· You know, for

·3· ·instance, if I needed to -- to, you

·4· ·know, get a copy of, you know what that

·5· ·original ask was, I would say, "Susan,

·6· ·can you pull this for me?"

·7· · · · · · · ·But these were -- This is

·8· ·my report.· These are my statements.

·9· · · · ·Q.· · And when you say "what the

10· ·original ask was; can you pull this for

11· ·me," what are you referring to by the

12· ·word "this for me"?

13· · · · ·A.· · Depends on whatever the

14· ·relevant documentation was.

15· · · · ·Q.· · You took no notes during

16· ·your conversations with the New York

17· ·Attorney General's Office while you

18· ·were preparing this report, right?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · No.

21· · · · · · MS. EISENBERG:

22· · · · ·Q.· · No notes, whatsoever,

23· ·right?

24· · · · ·A.· · No.

25· · · · ·Q.· · Referring your attention to
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·2· ·the first sentence under "Assignment"

·3· ·on Page 1, that starts with the words

·4· ·"I've been asked"; do you see that?

·5· · · · ·A.· · Yes.

·6· · · · ·Q.· · And it states, or you write

·7· ·that you've been asked to provide your

·8· ·"expert opinion on the fiduciary duties

·9· ·of and the standards of conduct

10· ·generally applicable to nonprofit and

11· ·their officers, directors, and trustees

12· ·and, in particular, whether Wayne

13· ·LaPierre, Wilson Phillips, John Frazer

14· ·and Joshua Powell collectively, the

15· ·individual defendants, and with the

16· ·NRA, the defendants, acted consistently

17· ·with their fiduciary duties and the

18· ·standards of care generally applicable

19· ·to officers and trustees, and whether

20· ·defendants administered the NRA's

21· ·charitable assets consistent with

22· ·applicable standards."

23· · · · · · · ·In the second line of this

24· ·passage you state -- I'm sorry, at the

25· ·end of the first line, and on the
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·2· ·second line, you write:

·3· · · · · · · ·"The standards of conduct

·4· ·generally applicable to nonprofit and

·5· ·their officers, directors and

·6· ·trustees."

·7· · · · · · · ·Do you see that?

·8· · · · ·A.· · Yeah.· That should say

·9· ·"nonprofits"; it's a typo.

10· · · · ·Q.· · It's a typo, right?

11· · · · ·A.· · Yes.

12· · · · ·Q.· · What is the subject of this

13· ·sentence?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · My understanding or my

16· ·intention in that is that I was asked

17· ·to opine on what are, kind of,

18· ·standard, typical nonprofit industry

19· ·practices when it comes to the exercise

20· ·of fiduciary duties and the standards

21· ·of conduct that are applicable to the

22· ·officers, directors and employees of

23· ·nonprofit organizations, generally

24· ·based on my experience in the area.

25· · · · ·Q.· · You said "officers,
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·2· ·directors and employees," right?

·3· · · · ·A.· · Yes.· I said, "officers,

·4· ·directors and employees."

·5· · · · ·Q.· · So --

·6· · · · ·A.· · Some --

·7· · · · · · · ·Sometimes employees are, as

·8· ·in the case of LaPierre, Phillips,

·9· ·Frazer and Powell -- Well, I don't

10· ·remember if Powell is an officer or

11· ·not, certainly an employee.

12· · · · · · · ·Oftentimes there are

13· ·employee, you know, staff officers and

14· ·there are volunteer officers.

15· · · · ·Q.· · So you were asked to

16· ·provide an expert opinion on whether

17· ·the individuals that are listed in this

18· ·sentence acted consistently with their

19· ·fiduciary duties, right?

20· · · · ·A.· · Correct.

21· · · · ·Q.· · And whether the individuals

22· ·listed in the sentence acted

23· ·consistently with the standards of care

24· ·generally applicable to officers and

25· ·trustees, right?
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·2· · · · · · MS. CONNELL:· Objection.

·3· · · · ·A.· · Correct.

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · Were you asked whether --

·6· ·I'm sorry, let me restart.

·7· · · · · · · ·Were you asked to provide

·8· ·an expert opinion with regard to any

·9· ·other entity, other than the four

10· ·individuals listed in this paragraph?

11· · · · · · MS. CONNELL:· Objection.

12· · · · ·A.· · With respect to fiduciary

13· ·duties?· I mean, I don't -- I honestly

14· ·don't recall if the ask was that broad

15· ·or narrow.

16· · · · · · · ·But what I do know is that

17· ·I looked at the entity itself, the NRA,

18· ·and I looked at its Board of Directors

19· ·and its Audit Committee, as you saw in

20· ·my report, in terms of how they

21· ·fulfilled their fiduciary duties

22· ·compared to, kind of, industry

23· ·practices and norms in the nonprofit

24· ·sector.

25· · · · · · · ·Obviously, there's only
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·2· ·four individual defendants in this

·3· ·case.

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · So you looked at what you

·6· ·just described.· Was that part of your

·7· ·assignment?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · As you saw, the assignment

10· ·was listed in that second paragraph,

11· ·which is the six items.

12· · · · · · · ·And to answer whether the

13· ·NRA, which is one of if defendants --

14· ·the entity, you know, was acting, for

15· ·instance, in a way consistent with the

16· ·applicable standard of care in

17· ·addressing whistleblower complaints, or

18· ·in dealing with conflict of interests

19· ·in related party transactions, of

20· ·course an entity acts through

21· ·individuals.

22· · · · · · · ·And so in addition to the

23· ·four individual defendants, I was

24· ·looking at things like:· Did the

25· ·conduct and functioning of the Board
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·2· ·and the Audit Committee -- How does

·3· ·that compare to typical nonprofit

·4· ·industry standards and norms?

·5· · · · · · · ·That's what I meant by

·6· ·that.

·7· · · · · · MS. EISENBERG:

·8· · · · ·Q.· · So one of the questions

·9· ·that you looked at was whether the

10· ·Board and the Audit Committee acted

11· ·consistently with what you understand

12· ·to be industry standards; is that

13· ·correct?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · That is one of the things I

16· ·look at, yes.

17· · · · · · MS. EISENBERG:

18· · · · ·Q.· · That wasn't part of your

19· ·assignment, though; was it?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · I -- I would disagree.  I

22· ·think it was part of my assignment.

23· ·Because if you look even at just the

24· ·first -- Number 1 in that second

25· ·paragraph, the defendants -- I'm asked
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·2· ·by the New York AG "to assess whether

·3· ·the defendants acted in a way

·4· ·consistent with the applicable standard

·5· ·of care with respect to conflicts and

·6· ·related party transactions."

·7· · · · · · · ·The defendants include the

·8· ·NRA.· So in analyzing how the NRA as a

·9· ·corporate entity met or did not meet or

10· ·compared to, you know, nonprofit

11· ·industry norms with respect to

12· ·conflicts and related party

13· ·transactions, of course I looked at the

14· ·conduct of the Board of Directors and

15· ·the Audit Committee in that regard.

16· · · · ·Q.· · And referring to Item 2 on

17· ·Page 1, did you also look at whether

18· ·the NRA acted in a way consistent with

19· ·the applicable standard of care in

20· ·addressing whistleblower complaints?

21· · · · ·A.· · I did.· And so that's

22· ·another good example, so for

23· ·instance --

24· · · · ·Q.· · That's a "yes," or, "no,"

25· ·question, sir.

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



210

·1· · · · · · · · ·J. TENENBAUM

·2· · · · · · MS. CONNELL:· Objection.· Let

·3· ·the Witness answer his question,

·4· ·please.

·5· · · · · · Answer the question, please.

·6· · · · ·A.· · Yes, I did, and that's an

·7· ·example where when you're analyzing how

·8· ·an entity is --

·9· · · · ·Q.· · Sir, I didn't ask you

10· ·anything other than whether --

11· · · · · · MS. CONNELL:· Objection.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · -- The answer is "yes" or

14· ·"no."

15· · · · ·A.· · That's fine.

16· · · · · · MS. CONNELL:· The Witness is

17· ·in the middle of an answer.· I would

18· ·appreciate it if you would let him

19· ·complete his answer.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · Turning your attention to

22· ·Item 3 on Page 1, it refers to whether

23· ·the defendants acted in a way

24· ·consistent with the applicable standard

25· ·of care to prevent waste and misuse of
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·2· ·the NRA's charitable assets.

·3· · · · · · · ·Is it part of what you did,

·4· ·look at whether the NRA acted in a way

·5· ·consistent with the standard listed in

·6· ·Item 3?

·7· · · · ·A.· · Yes.· By looking at both

·8· ·policies as well as practices --

·9· ·especially, were those policies

10· ·actually followed.

11· · · · · · · ·So that's how you analyze

12· ·whether a corporate defendant, the NRA,

13· ·is acting consistent in a way --

14· ·consistent with the applicable standard

15· ·to prevent waste and misuse -- misuse

16· ·of its assets.

17· · · · · · · ·So my report analyzed the

18· ·conduct of the four individual

19· ·defendants, but it also analyzed the

20· ·conduct of the entity as a whole by

21· ·looking at its policies and its

22· ·practices in -- in those areas.

23· · · · ·Q.· · And you also looked at

24· ·whether the NRA met its obligations as

25· ·a trustee to properly administer
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·2· ·charitable assets entrusted to the

·3· ·NRA's care, right?

·4· · · · ·A.· · I think you misspoke.· You

·5· ·said "the NRA acted as a Trustee."  I

·6· ·don't -- I'm not sure --

·7· · · · · · · ·Can you rephrase that?

·8· · · · ·Q.· · Yes.· And you also looked

·9· ·at whether the NRA met its obligations

10· ·as a trustee to properly administer the

11· ·charitable assets entrusted to its

12· ·care, correct?

13· · · · · · MS. CONNELL:· Objection.

14· · · · ·A.· · I would say, again,

15· ·corporate entities act through

16· ·individuals.· And in the case of a

17· ·nonprofit corporation, the ultimate

18· ·fiduciary that's charged with properly

19· ·administering assets is the Board of

20· ·Directors as well as its committees,

21· ·like the Audit Committee.

22· · · · · · · ·So yes, I did analyze

23· ·whether the NRA corporate entity,

24· ·acting through its Board and Audit

25· ·Committee, was properly administering
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·1· · · · · · · · · · · J. TENENBAUM

·2· · · · the charitable assets of NRA.

·3· · · · · · · Q.· · Okay.

·4· · · · · · · · ·MS. EISENBERG:· Let's break

·5· · · · for lunch.

·6· · · · · · · · ·MS. CONNELL:· Okay.

·7· · · · · · · · ·THE VIDEOGRAPHER:· We're going

·8· · · · to go off the record at 12:30.

·9· · · ·(Whereupon, a short recess was taken.)

10· · · · · · · · ·THE VIDEOGRAPHER:· We are back

11· · · · on the record at 1:16.

12· BY MS. EISENBERG:

13· · · · · · · Q.· · Mr. Tenenbaum, did you

14· · · · discuss any matters with attorneys for

15· · · · the New York Attorney General's Office

16· · · · during the break?

17· · · · · · · · ·MS. CONNELL:· Objection.

18· · · · · · · A.· · No.· Nothing relating to

19· · · · this case.

20· · · · · · · · ·MS. EISENBERG:

21· · · · · · · Q.· · Did you overhear them

22· · · · having a conversation related to this

23· · · · case?

24· · · · · · · A.· · No.

25· · · · · · · Q.· · You previously stated that

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



214

·1· · · · · · · · ·J. TENENBAUM

·2· ·you are not willing to reveal the

·3· ·identity of any of your clients for

·4· ·whom you conducted investigations,

·5· ·right?

·6· · · · ·A.· · Correct.

·7· · · · ·Q.· · And that's because the

·8· ·identity of the client is privileged,

·9· ·right?

10· · · · ·A.· · Correct.

11· · · · · · MS. CONNELL:· Objection.

12· · · · ·A.· · The identity of the client

13· ·in connection with the particular

14· ·investigation, I consider that

15· ·confidential because if that

16· ·information were publicly disclosed, it

17· ·could have a severe reputa- -- adverse

18· ·reputational affect on those clients.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · But we're on common ground,

21· ·though, that just the fact that you

22· ·represented an entity is not

23· ·confidential, right?

24· · · · · · MS. CONNELL:· Objection.

25· · · · ·A.· · I -- I'd -- Personally, as
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·1· · · · · · · · ·J. TENENBAUM

·2· ·long as a client is okay with me

·3· ·disclosing a representation, I don't --

·4· ·and outside of the context of an

·5· ·investigation or something like that,

·6· ·no, I would not consider that to be

·7· ·privileged if the client consents to

·8· ·it.

·9· · · · ·Q.· · In fact, you previously

10· ·publicly disclosed the name of dozens

11· ·of your clients, right?

12· · · · ·A.· · Yeah.· When I was at

13· ·Venable, that was kind of a pattern of

14· ·practice of getting clients permission

15· ·to list them as representive clients on

16· ·the website, and my bio, and things

17· ·like that.

18· · · · ·Q.· · And --

19· · · · ·A.· · Never disclosing the nature

20· ·of the work that I did for them.

21· · · · ·Q.· · And the Democratic

22· ·Attorneys General Association is a

23· ·former client of yours; isn't it?

24· · · · ·A.· · We did a very small project

25· ·on them once a number of years ago,
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·1· · · · · · · · ·J. TENENBAUM

·2· ·yes.

·3· · · · ·Q.· · They are a client -- a

·4· ·former client of yours?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · They were a former client

·7· ·for a very short period of time, for

·8· ·one project; I don't remember what it

·9· ·related to.· And if I could expound for

10· ·a second.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · Sir, the way it works, I

13· ·ask you questions --

14· · · · · · MS. CONNELL:· Lower your tone,

15· ·please.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · -- you answer them, and

18· ·then Ms. Connell capably can ask

19· ·whatever follow-up questions she wants

20· ·at the end of the deposition.

21· · · · · · MS. FUCHS:· Okay.· Don't yell

22· ·at the witness.

23· · · · · · MS. EISENBERG:· I wasn't

24· ·yelling at the witness.

25· · · · · · MS. CONNELL:· Your voice was
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·1· · · · · · · · · · · J. TENENBAUM

·2· · · · raised.· Whatever the objection is,

·3· · · · argumentative, let's just keep it

·4· · · · professional and polite, please.

·5· · · · · · · · ·MR. CORRELL:· This is Kent

·6· · · · Correll, I did not detect Ms. Eisenberg

·7· · · · raising her voice.· I think the video

·8· · · · will speak for itself.

·9· · · · · · · · ·Ms. Connell, you have a

10· · · · tendency to accuse people of raising

11· · · · their voice when they're not, and of

12· · · · suggesting people are unprofessional

13· · · · when they're not.· I suggest that you

14· · · · refrain from making those comments.

15· BY MS. EISENBERG:

16· · · · · · · Q.· · You don't have any

17· · · · expertise as an economist, right?

18· · · · · · · A.· · No.

19· · · · · · · Q.· · You don't have any

20· · · · expertise as an econometrician, right?

21· · · · · · · A.· · No.

22· · · · · · · Q.· · You don't have any

23· · · · expertise as a data analyst, right?

24· · · · · · · A.· · No.

25· · · · · · · Q.· · You're not a statistician,
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·1· · · · · · · · ·J. TENENBAUM

·2· ·right?

·3· · · · ·A.· · Correct.

·4· · · · ·Q.· · Nor are you a forensic

·5· ·expert, right?

·6· · · · ·A.· · Correct.

·7· · · · ·Q.· · You haven't attempted a

·8· ·damages analysis in this case, correct?

·9· · · · ·A.· · Correct.

10· · · · ·Q.· · You're not a demographer,

11· ·are you?

12· · · · ·A.· · No.

13· · · · ·Q.· · You're not a psychologist,

14· ·are you?

15· · · · ·A.· · No.

16· · · · ·Q.· · You don't have any skill

17· ·sets in analyzing how people act,

18· ·right?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · If your question means as a

21· ·psychologist or sociologist, correct.

22· · · · · · MS. EISENBERG:

23· · · · ·Q.· · You do --

24· · · · · · · ·Are you an expert in

25· ·analyzing how people act?
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·1· · · · · · · · ·J. TENENBAUM

·2· · · · · · MS. CONNELL:· Objection.

·3· · · · ·A.· · No, but -- I'm not an

·4· ·expert in that area.· If you're

·5· ·referring to the kind of role that a

·6· ·psychologist or a psychiatrist or

·7· ·sociologist would play, no.· But

·8· ·certainly, analyzing human behavior is

·9· ·certainly a part of many things that I

10· ·do as an attorney.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · And you don't think that

13· ·the jury in this case could do that?

14· · · · · · MS. CONNELL:· Objection,

15· ·argumentative.

16· · · · ·A.· · No.· What I was referring

17· ·to are things like -- If you have or

18· ·don't have certain compliance protocols

19· ·and policies and enforcement in place

20· ·for those, then I sometimes do analyze

21· ·how individuals at an organization are

22· ·likely going to react.

23· · · · · · · ·And so, yes, that is a part

24· ·and parcel of what I do in terms of

25· ·compliance work.· But that's not what I
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·1· · · · · · · · ·J. TENENBAUM

·2· ·do for a living.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · Let's take a look at

·5· ·Page 65 of your Report.

·6· · · · ·A.· · Okay.

·7· · · · ·Q.· · Page 65 sets forth

·8· ·conclusions that you intend to express

·9· ·at the trial in this case, right?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · They --

12· · · · · · · ·These are the conclusions

13· ·of my Report.

14· · · · · · MS. EISENBERG:

15· · · · ·Q.· · Are these not the

16· ·conclusion that you intend to express

17· ·at the trial if you are called and

18· ·permitted to testify?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · If I am called to testify

21· ·at trial, these are some of the things

22· ·that I will be speaking to, yes.

23· · · · · · MS. EISENBERG:

24· · · · ·Q.· · What are some of the things

25· ·listed on Page 65 that you will not be
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·1· · · · · · · · ·J. TENENBAUM

·2· ·speaking to if called and permitted to

·3· ·testify?

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · Well, first off, again, I'm

·6· ·not a litigator, but having had some

·7· ·experience in this area, I believe that

·8· ·I'm only going to respond to questions

·9· ·that I'm asked, and I don't know what

10· ·questions are going to be asked.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · Do you have an

13· ·understanding as to what opinions

14· ·you'll be asked to testify at trial if

15· ·called and permitted to testify?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · I've had no discussions

18· ·with the New York Attorney General's

19· ·Office and their attorneys regarding

20· ·potential testimony at trial.· So I

21· ·really don't know.

22· · · · · · · ·I can presume that I would

23· ·be asked regarding those opinions that

24· ·were stated at the outset of my report

25· ·as well as the conclusions stated on
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·1· · · · · · · · ·J. TENENBAUM

·2· ·Page 65, but I can't say for sure.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · But you could presume that,

·5· ·right?

·6· · · · · · MR. CORRELL:· Objection.

·7· · · · ·A.· · Yes.· I am --

·8· · · · · · · ·I am presuming that, yes.

·9· · · · · · MS. EISENBERG:

10· · · · ·Q.· · Okay.

11· · · · · · · ·Directing your attention to

12· ·the third sentence under "Conclusion,"

13· ·that starts with the words, "These

14· ·failures"; do you see that?

15· · · · ·A.· · Yes.

16· · · · ·Q.· · What does the word "these

17· ·failures" refer to?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · It refers to the five

20· ·bullet points that come right after

21· ·that phrase.

22· · · · · · MS. EISENBERG:

23· · · · ·Q.· · Okay.

24· · · · · · · ·So the five bullets list

25· ·"unnecessary waste" --
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·1· · · · · · · · ·J. TENENBAUM

·2· · · · ·A.· · Wait, no.· Sorry, my

·3· ·correction.

·4· · · · · · · ·"The failures" -- referred

·5· ·to what's above in that paragraph.

·6· ·What's below it, are what the failures

·7· ·resulted in.· So I needed to clarify.

·8· · · · ·Q.· · So "the failures" refers to

·9· ·your conclusion that the defendants did

10· ·not act in a way consistent with the

11· ·applicable standards of care with

12· ·respect to conflicts of interest and

13· ·related party transactions, right?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · And addressing

16· ·whistleblower complaints, as well as

17· ·not properly administering and

18· ·safeguarding charitable assets, yes.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · What is the amount of

21· ·unnecessary waste that you claim these

22· ·alleged failures resulted in?

23· · · · ·A.· · I did not attempt to

24· ·quantify waste or other things.· And as

25· ·you had just asked me a few minutes

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



224

·1· · · · · · · · ·J. TENENBAUM

·2· ·ago, I'm not a damages expert, and I

·3· ·was not opining on damages.

·4· · · · ·Q.· · And you do not intend to

·5· ·express any opinions as to damages at

·6· ·trial, right?

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · No.· I don't plan to

·9· ·express any opinion with respect to

10· ·damages.· But, for instance, in the

11· ·report, I stated that in -- with

12· ·respect to the various contracts and

13· ·contractual relationship with the

14· ·vendor, MMP, that there were, if I

15· ·recall, $44 and a half -- close to

16· ·$45 million in extra fees that were

17· ·paid to MMP that were not authorized by

18· ·the written contracts.

19· · · · · · · ·So that's an example of

20· ·what I would put into this bucket of

21· ·unnecessary waste.· I was able to

22· ·quantify that number comparing the

23· ·dollars spent, compared to what was

24· ·authorized in the contracts.

25· · · · · · · ·But I'm not giving any kind
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·1· · · · · · · · ·J. TENENBAUM

·2· ·of overall assessment of ultimate

·3· ·damages in the case, no.

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · Other than the alleged

·6· ·$45 million in damages that you just

·7· ·testified to, are there any other

·8· ·numbers that you were able to quantify,

·9· ·that you assert represent the, quote,

10· ·"unnecessary waste" that you reference

11· ·in Page 65?

12· · · · ·A.· · Yeah, another example that

13· ·comes to mind is what I believe

14· ·somewhere to the $10 to $12 million

15· ·range of legal fees paid by the NRA in

16· ·connection with the failed bankruptcy

17· ·attempt.

18· · · · ·Q.· · Anything else?

19· · · · ·A.· · I believe there were some

20· ·other --

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · -- some other dollar

23· ·amounts quoted in my report.· I'd have

24· ·to go through to refresh my memory.

25· · · · · · MS. EISENBERG:
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·1· · · · · · · · ·J. TENENBAUM

·2· · · · ·Q.· · Sitting here right now, you

·3· ·don't recall any, correct?

·4· · · · ·A.· · Off the top of my head, no.

·5· · · · ·Q.· · Okay.

·6· · · · · · · ·Please go ahead and refer

·7· ·to your report, Exhibit 1, and let me

·8· ·know what, if any, other amounts you

·9· ·were able to quantify as, quote,

10· ·"unnecessary waste" from failures you

11· ·list on Page 65.

12· · · · · · MS. CONNELL:· Objection.

13· · · · ·A.· · I'm happy to do so, but

14· ·you're going to need to give me a

15· ·little time because I have 65 Pages to

16· ·review.

17· · · · · · · ·I do recall another one

18· ·that is cited in my report.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · Were you looking at a

21· ·particular page --

22· · · · ·A.· · No, I just recollected it.

23· ·I believe we calculated -- my

24· ·colleagues and I -- that there were,

25· ·approximately -- There was,
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·1· · · · · · · · ·J. TENENBAUM

·2· ·approximately $4 million paid by the

·3· ·NRA for private air travel for

·4· ·Mr. LaPierre and his family, that we

·5· ·concluded should have properly been

·6· ·treated as taxable income to

·7· ·Mr. LaPierre.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · By the way, you're not a

10· ·security expert; are you?

11· · · · ·A.· · Absolutely not.

12· · · · ·Q.· · You reviewed the report of

13· ·Special Agent Cunningham?

14· · · · ·A.· · I did.

15· · · · ·Q.· · You're not a security

16· ·expert like he is, right?

17· · · · ·A.· · I am not.

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · I am not.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · Okay.

22· · · · · · · ·Please let me know what, if

23· ·any, other amounts you were able to

24· ·quantify as part of your work on this

25· ·case that you believe is part of the
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·1· · · · · · · · ·J. TENENBAUM

·2· ·alleged unnecessary waste that you

·3· ·reference on Page 65 of your report.

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · I will, but just to

·6· ·clarify, I did not attempt to, and was

·7· ·not able to, and was not charged with

·8· ·quantifying all of the unnecessary

·9· ·waste that resulted from these

10· ·failures.· So just because I didn't

11· ·quantify certain dollar amounts in my

12· ·report, doesn't mean there was not

13· ·unnecessary waste.

14· · · · · · · ·I'm not a damages expert,

15· ·again.· So we did cite -- I did cite to

16· ·certain things, certain numbers, where

17· ·I was able to quantify those.

18· · · · · · · ·But there are many other

19· ·instances where there were -- like, for

20· ·instance, I didn't cite in my report

21· ·the diversion of assets that involved

22· ·Joshua Powell or -- I don't remember

23· ·her last name -- Millie.· But in both

24· ·cases, they were terminated for

25· ·misappropriating assets of the
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·2· ·organization.

·3· · · · · · · ·I didn't quantify, I don't

·4· ·believe, in my Report dollar amounts.

·5· ·I don't even exactly know what those

·6· ·are.· It doesn't mean it didn't happen

·7· ·or there wasn't unnecessary waste.  I

·8· ·just didn't quantify it in my report.

·9· ·And there's a lot of other examples

10· ·like that.

11· · · · ·Q.· · What with the other

12· ·examples like that?

13· · · · ·A.· · Pretty much my whole

14· ·Report.· I'm happy to go through it,

15· ·and I'm just -- I'm trying to make a

16· ·point that not everything is going to

17· ·be quantified in my Report in a dollar

18· ·amount.

19· · · · · · MS. CONNELL:· Ms. Eisenberg, I

20· ·think we have a call with the Judge.

21· ·Just letting you know.

22· · · · ·A.· · Here's another example on

23· ·Page 35 of my Report, the Initial

24· ·Report.· There's also evidence that

25· ·Mr. Powell's wife -- Mr. Powell's
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·2· ·wife's consulting fee from McKenna was

·3· ·passed through directly to the NRA.

·4· · · · · · · ·McKenna's contract with

·5· ·Powell's wife called for monthly

·6· ·payments of $30,000.· An unsigned

·7· ·contract between the NRA and McKenna

·8· ·included a line item for a, quote,

·9· ·"finance subcontractor" for $35,000 a

10· ·month.

11· · · · ·Q.· · Anything else?

12· · · · ·A.· · I'm about halfway through.

13· · · · · · · ·So Page 37 of my Report

14· ·regarding NRA Board Member Merriam

15· ·Hammer.· On December 7th of 2017, the

16· ·NRA's Audit Committee purported to

17· ·approve payments to Hammer for the

18· ·upcoming year from three different

19· ·sources --

20· · · · · · · ·$50,000 of the NRA's

21· ·institute for Legislative Action

22· ·Division.

23· · · · · · · ·$84,000 from the

24· ·Mr. LaPierre's personal budget, then

25· ·the office of the Executive Vice
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·2· ·President.

·3· · · · · · · ·And $216,000 to be paid in

·4· ·grants to the United Sportsman of

·5· ·Florida, an entity that Ms. Hammer

·6· ·leads.

·7· · · · · · · ·A few weeks after that

·8· ·Audit Committee meeting, Mr. LaPierre

·9· ·signed a new contract with Ms. Hammer

10· ·good through 2019, increasing her

11· ·compensation for Mr. LaPierre's EVP

12· ·budget to $168,000 annually.

13· · · · · · · ·And then months later, in

14· ·April of 2018, Mr. LaPierre signed a

15· ·second ten-year long contract with

16· ·Ms. Hammer, increasing her compensation

17· ·to $220,000 annually out of

18· ·Mr. LaPierre's EVP budget.

19· · · · · · · ·There's no evidence that

20· ·the contract was approved by the Audit

21· ·Committee in advance or that it had the

22· ·appropriate signatures, so that's

23· ·another example.

24· · · · ·Q.· · That's another example of

25· ·waste, correct?
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·2· · · · ·A.· · Correct.

·3· · · · ·Q.· · Unnecessary waste, right?

·4· · · · ·A.· · Correct.· And when I say,

·5· ·if you look back at that provision in

·6· ·the conclusion on Page 65, I was

·7· ·referring to the fact that conflicts of

·8· ·interest and related party transactions

·9· ·and not properly administering

10· ·charitable assets, resulted in several

11· ·things -- unnecessary waste was one of

12· ·them, excessive spending NRA officers,

13· ·directors and employees for their own

14· ·personal benefit.

15· · · · ·Q.· · For the sake of the court

16· ·reporter, please slow down.

17· · · · ·A.· · Sorry.· The overriding of

18· ·NRA policies and procedures that were

19· ·designed to prevent waste, abuse, and

20· ·improper inurement and private benefit.

21· · · · · · · ·So what I'm saying is that

22· ·these process failures, for instance,

23· ·not getting prior approval from the

24· ·audit committee, not having appropriate

25· ·signatures, having Mr. LaPierre have
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·2· ·the ability to unilaterally increase

·3· ·payments, even above and beyond

·4· ·contractually-set amounts, are examples

·5· ·of those sorts of failures that led to

·6· ·these various things.

·7· · · · · · · ·So it's not all unnecessary

·8· ·waste.· It falls into all of these

·9· ·different buckets.· Some things are

10· ·going to cross over.· Like the last one

11· ·is diversion of funds away from the

12· ·mission of the NRA.

13· · · · · · · ·So those things fall into

14· ·these different buckets.· They don't

15· ·all fall into that first bullet point.

16· · · · ·Q.· · So you believe that when

17· ·the NRA paid Ms. Hammer to lobby in

18· ·support of the Second Amendment, that

19· ·was a diversion of funds away from the

20· ·admission of the NRA?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · No.· I am not commenting on

23· ·the value that the NRA received or

24· ·whether it was appropriate for them to

25· ·pay money to a lobbyist to lobby on
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·2· ·behalf of Second Amendment issues.· I'm

·3· ·not -- I never commented on that or

·4· ·weighed in on that at all.

·5· · · · · · · ·What I was referring to is

·6· ·the process by which the compensation

·7· ·was paid and the fact that it did not

·8· ·follow even the NRA's own policies,

·9· ·nevermind requirements of the New York

10· ·non-for-profit statutes and common

11· ·industry practices in the nonprofit

12· ·sector.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · But it is your opinion that

15· ·because the processes were what you

16· ·believe, payments to Ms. Hammer were a

17· ·diversion of assets from the NRA's

18· ·mission; is it?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · As I said, I believe that

21· ·because the payments didn't follow the

22· ·right legally required process -- some

23· ·of its legally required; some of it's

24· ·their own policies; some of it's

25· ·nonprofit industries norms and
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·2· ·practices, standard practices.· Because

·3· ·of that, there's no way of knowing

·4· ·whether there was excessive

·5· ·compensation paid to Ms. Hammer; or

·6· ·whether there was, you know,

·7· ·appropriate value; or whether the fact

·8· ·that it's a related party transaction

·9· ·because she serves on the board;

10· ·whether she was the best person to

11· ·perform the services and that they were

12· ·getting the best price -- the things

13· ·that the New York statute requires the

14· ·Audit Committee or the Board to do,

15· ·that the NRA's own policies requires,

16· ·and that were not done in that -- in

17· ·that instance.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · So there's no way of

20· ·knowing whether she was the best person

21· ·to perform those services, right?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · NRA's policies and the New

24· ·York statute require that a group of

25· ·disinterested decision makers, like an
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·2· ·Audit Committee, evaluate that issue,

·3· ·evaluate whether she's the best

·4· ·person -- he or she is the best

·5· ·person -- to do the job, evaluate

·6· ·whether the amount proposed to be paid

·7· ·is appropriate, and then to document

·8· ·that process.· And none of that

·9· ·happened.

10· · · · · · · ·So I have no way of knowing

11· ·whether she was overpaid, under paid,

12· ·the best person for the job, not the

13· ·best person for the job.

14· · · · · · · ·I'm not weighing in on

15· ·that.· What I'm weighing in on is the

16· ·fact that the process that was legally

17· ·required to be followed wasn't followed

18· ·and that, you know, there are certain

19· ·elements that just strike me as very

20· ·inconsistent with typical nonprofit

21· ·practices -- like entering into a

22· ·ten-year contract with a lobbyist who

23· ·also serves on the board.· That's not a

24· ·common industry practice in the

25· ·nonprofit world.
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·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · So for all you know,

·4· ·Ms. Hammer was the best person for the

·5· ·job, right?

·6· · · · · · MS. CONNELL:· Objection.

·7· · · · ·A.· · I have no opinion on that.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · It's possible?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · I don't know.· I've never

12· ·met Ms. Hammer; I've never seen her

13· ·work; I've never seen her legislative

14· ·accomplishments.· I just couldn't tell

15· ·you.· I wasn't opining on that.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · So, it's impossible that

18· ·she is, in fact, the best person for

19· ·the job?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · Are you saying is it

22· ·possible that she was the best person

23· ·for the job?· I -- You said

24· ·"impossible"?· What did you mean?

25· · · · · · MS. EISENBERG:
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·2· · · · ·Q.· · Is it impossible that she

·3· ·was, in fact, the best person for the

·4· ·job?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · No.· I never said that at

·7· ·all.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · So it's possible, right?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · It's absolutely possible.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · And it's absolutely

14· ·possible that she was, in fact,

15· ·underpaid for what she did for the NRA,

16· ·right?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · It's possible because I

19· ·didn't -- I have no idea --

20· · · · · · · ·I didn't weigh in on that.

21· ·I didn't do a fair market comparability

22· ·analysis; that's not within my area of

23· ·expertise.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · Please let me know what, if
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·2· ·any, other amounts you believe

·3· ·constitute the waste that you reference

·4· ·on Page 65 of your Report?

·5· · · · ·A.· · So here's another one.

·6· ·Let's see if I have numbers in here.

·7· · · · · · · ·So with respect to

·8· ·Mr. David Keen, another NRA board

·9· ·member, it does not -- Oh, yes, they

10· ·did.

11· · · · · · · ·He received a monthly fee

12· ·of $4,000 plus cost to go around and

13· ·make speeches.· Same thing with respect

14· ·to Ms. Hammer.· The legally required

15· ·and appropriate policies and legal

16· ·requirements were not followed in this

17· ·instance.

18· · · · · · · ·So we have no way of

19· ·knowing whether Mr. Keen was the best

20· ·person for the job, whether the NRA got

21· ·appropriate value, whether he was

22· ·overpaid or underpaid.

23· · · · · · · ·I'm just opining that

24· ·because the process wasn't followed, we

25· ·don't know.
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·2· · · · · · · ·Another example on Page 40

·3· ·is Mr. Dave Butts who -- also NRA board

·4· ·member, who -- Let's see, starting

·5· ·December 9th, 2002, he was paid a

·6· ·monthly flat fee of $12,500 or $150,000

·7· ·a year to provide consulting services,

·8· ·including conducting fundraising

·9· ·activities and identifying and

10· ·cultivating new and potential donors.

11· · · · · · MS. CONNELL:· Mr. Tenenbaum,

12· ·you might want to the slow down.· When

13· ·you read, you go very quickly.

14· · · · · · THE WITNESS:· Oh, sorry.

15· ·Sorry.

16· · · · · · MS. CONNELL:· It's very

17· ·difficult for the court reporter.

18· · · · · · THE WITNESS:· My bad.

19· · · · · · Sorry about that.

20· · · · · · THE COURT REPORTER:· That's

21· ·okay.· Do you want to start from:· "He

22· ·was paid a monthly flat fee" --

23· · · · · · THE WITNESS:

24· · · · ·A.· · He was paid a -- NRA agreed

25· ·to pay him a monthly flat fee of
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·2· ·$12,500 a month or a $150,000 a year to

·3· ·provide certain fundraising and

·4· ·consulting services.

·5· · · · · · · ·The NRA did not provide any

·6· ·documentation regarding what services

·7· ·Butts provided in return for these

·8· ·fees.· The NRA's executive director of

·9· ·advancement Tyler Sheropp who was

10· ·personally responsible for approving

11· ·these invoices for the time period.· In

12· ·approximately 2019, when his department

13· ·had responsibility for that

14· ·relationship, testified that his

15· ·department did not analyze what benefit

16· ·the NRA got from its relationship with

17· ·Butts.

18· · · · · · · ·Despite this fact, and

19· ·despite not knowing about the amount of

20· ·work or how many hours of time

21· ·Mr. Butts was supposed to give to NRA

22· ·in exchange for $150,000 a year, the

23· ·NRA's Audit Committee approved these

24· ·payments to him after the fact,

25· ·according to testimony by Mr. Cotton
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·2· ·and the NRA Audit Committee's meeting

·3· ·minutes.· And then later --

·4· · · · · · · ·I don't know if it's in my

·5· ·report; but later, his speaking fee was

·6· ·significantly reduced and changed to a

·7· ·per appearance fee.· I believe that's

·8· ·right, as opposed to $150,000 flat fee,

·9· ·which, to me, suggested that he was

10· ·overpaid and that the NRA wasn't

11· ·getting appropriate value, which is why

12· ·the fee was reduced and restructured.

13· · · · · · · ·There's another smaller

14· ·example involving another NRA board

15· ·member, Sandra Froman who received

16· ·approximately $45,000 a year for

17· ·providing outreach services, including

18· ·giving speeches.· And the same analysis

19· ·there, the same process deficiencies.

20· · · · · · · ·No way of knowing whether

21· ·there was appropriate value, whether

22· ·she was the best person for the job,

23· ·and all of those other things.

24· · · · · · · ·And another section -- I

25· ·don't know where it is here.· Again, I
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·2· ·didn't quantify it because I had no way

·3· ·to quantify it with dollar amounts, but

·4· ·in the case of the former PR firm for

·5· ·the NRA, Ackerman McQueen, there were

·6· ·considerable amount of expenses,

·7· ·personal expenses incurred by NRA

·8· ·executives that were run through the

·9· ·Ackerman McQueen corporate credit

10· ·cards.· Meaning that personal expenses

11· ·for NRA executives and other staff

12· ·would be charged on those Ackerman

13· ·cards.

14· · · · · · · ·Ackerman would then include

15· ·those totals on its monthly invoices to

16· ·NRA without any backup substantiation,

17· ·documentation, business purposes, et

18· ·cetera.· And then the NRA would pay

19· ·those bills.

20· · · · · · · ·And so that was another

21· ·example of that, and just because I

22· ·wasn't able to quantify it -- I didn't

23· ·even have access to the records to even

24· ·try to be able to do that -- doesn't

25· ·mean that there wasn't significant
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·2· ·unnecessary waste and diversion of

·3· ·assets.

·4· · · · ·Q.· · Doesn't mean that there was

·5· ·either; does it?

·6· · · · ·A.· · I don't remember where, but

·7· ·I remember reading some testimony --

·8· ·multiple testimony, that -- that a

·9· ·number of the expenses charged through

10· ·that process were personal expenses

11· ·incurred by NRA staff.

12· · · · · · · ·So I would say that, yes.

13· ·I can't tell you of the total, you

14· ·know, how much were bonafide business

15· ·expenses, how much weren't.· But like

16· ·so much of my Report, what I focused on

17· ·was the process.· That was not the

18· ·appropriate process.

19· · · · · · · ·In fact, the IRS has

20· ·this -- this -- It's not a concept;

21· ·it's a construct called an "accountable

22· ·plan," and it means that if certain

23· ·requirements, and I opine on this in my

24· ·report, but if you --

25· · · · · · · ·If an employee is going to
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·2· ·incur a business expense, getting

·3· ·reimbursed for a business expense, or a

·4· ·business expense being paid on their

·5· ·behalf, that not only does it have to

·6· ·have a bonafide business purpose, but

·7· ·that there needs to be proper receipts,

·8· ·and that there has to be a proper

·9· ·contemporaneous justification for the

10· ·business purpose that occurs at that

11· ·time.

12· · · · · · · ·Because of the way that all

13· ·of these expenses -- and they were

14· ·considerable -- were funneled through

15· ·Ackerman, it was impossible to meet the

16· ·requirements of an accountable plan.

17· ·And so, yeah, I would absolutely put

18· ·that into the category of diversion of

19· ·assets and unnecessary waste.· And

20· ·never mind the potential Federal Tax

21· ·Law noncompliance in terms of not

22· ·treating those amounts as income to the

23· ·employees when it should have been.

24· · · · ·Q.· · So when you say that "Yes,

25· ·I would absolutely put that into the
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·2· ·category," you're referring to all

·3· ·expenses incurred by NRA employees that

·4· ·were originally paid by Ackerman?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · I didn't say all of those

·7· ·expenses were unnecessary waste.  I

·8· ·have no way of knowing -- At some point

·9· ·I remember reviewing, I think a list

10· ·out of charges.· And like the -- I

11· ·remember a lot, at a restaurant near

12· ·where I live in --

13· · · · · · · ·I live in D.C., but in

14· ·Alexander, Virginia, called Langini

15· ·Brothers.· I remember there being a lot

16· ·of charges there.· From what I think I

17· ·read, and some other testimony, was for

18· ·the private cigar club that's upstairs

19· ·and owned by Langini Brothers.· A lot

20· ·of things like that.

21· · · · · · · ·I'm not suggesting that all

22· ·of those were improper and that there

23· ·weren't business purposes for some of

24· ·these meetings, meals, cigars, whatever

25· ·else was occurring.· I'm just
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·2· ·suggesting that the proper process

·3· ·wasn't followed.

·4· · · · ·Q.· · Anything else?

·5· · · · ·A.· · I already spoke to

·6· ·Mr. LaPierre's private travel expenses

·7· ·and I spoke to the $10 to $12 million

·8· ·in legal fees for the failed bankruptcy

·9· ·and deficiencies in how that was

10· ·approved or not approved.· That's all I

11· ·have for now.

12· · · · ·Q.· · Nothing else in terms of

13· ·what you believe is unnecessary waste

14· ·as you used that phrase on Page 65,

15· ·correct?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · There are a lot of other

18· ·references in my Report to instances

19· ·that I would consider not just

20· ·unnecessary waste, but those over five

21· ·or six bullet points on that last page.

22· ·Many of them were not able to be

23· ·quantified in dollar amounts.

24· · · · · · · ·So I'm not at all

25· ·suggesting that what I just told you
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·2· ·are the only examples of things that

·3· ·fit within those bullet points.

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · But it's possible that they

·6· ·are, right?

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · I'm not a damages expert; I

·9· ·couldn't tell you.

10· · · · · · MS. EISENBERG:

11· · · · ·Q.· · Well, you are -- You claim

12· ·to be independent, right?

13· · · · ·A.· · I am independent.

14· · · · · · MS. CONNELL:· Objection.

15· · · · · · MS. EISENBERG:

16· · · · ·Q.· · So when you're saying that

17· ·it doesn't mean that that's it, that

18· ·also doesn't mean that there's more,

19· ·right?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · If we want to walk through

22· ·page by page, I could find other

23· ·examples of instances where proper

24· ·procedures weren't followed in

25· ·approving expenses, in, you know, not
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·2· ·having expenses run through an

·3· ·accountable plan, in paying for private

·4· ·air travel without following the

·5· ·requirements of the treasury

·6· ·regulations, in approving, you know,

·7· ·$45 million worth of contract overages

·8· ·to MMP for a period of time.

·9· · · · · · · ·There's plenty of more

10· ·examples like that, some of which I

11· ·quantified, some of which I can't

12· ·quantify.· So I'm not trying to say

13· ·that that's an exhaustive list.

14· · · · · · · ·I'm saying that's a pretty

15· ·good representative list, though, of

16· ·those examples.

17· · · · ·Q.· · Okay.

18· · · · · · · ·Focusing on the ones you

19· ·can quantify, you believe you can

20· ·quantify some, right?

21· · · · ·A.· · Exactly what I told you.  I

22· ·believe are the only ones I quantified

23· ·in this report.· I can't recall if I

24· ·quantified anything in my Rebuttal

25· ·Report.
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·2· · · · ·Q.· · So the ones that you just

·3· ·referenced -- Ms. Hammer, Mr. Keen,

·4· ·Mr.Butts, et cetera, are the only one

·5· ·that you can quantify --

·6· · · · · · MS. CONNELL:· Objection.

·7· · · · ·Q.· · -- other than what might be

·8· ·in your Rebuttal Report, correct?

·9· · · · · · MS. CONNELL:· Objection.

10· · · · ·A.· · I believe so, from a very

11· ·quick cursory skimming of my Report,

12· ·but I can't say for absolute certain,

13· ·unless you want me to read my entire

14· ·report page by page.

15· · · · ·Q.· · Why don't you take another

16· ·five minutes and see if you find any

17· ·others.

18· · · · ·A.· · If you would like.

19· · · · ·Q.· · Thank you.

20· · · · ·A.· · So the two other things

21· ·that come to mind -- again, not

22· ·quantifiable, but significant,

23· ·nonetheless.

24· · · · · · · ·One is that one

25· ·whistleblower, Oliver North, raised
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·2· ·significant questions about the amount

·3· ·of legal fees paid to this firm, the

·4· ·Brewer Law Firm, as well as alleged

·5· ·financial improprieties regarding

·6· ·Ackerman McQueen, both in terms of

·7· ·dollar amounts paid, and I believe

·8· ·involving the whole expense situation I

·9· ·explained a few minutes ago.

10· · · · · · · ·And so while I'm not trying

11· ·to, and made no attempt to, quantify

12· ·those things, these are whistleblower

13· ·complaints that were made regarding

14· ·these issues that I did refer to in my

15· ·Report.

16· · · · · · · ·And another thing that I

17· ·will say that going back to the

18· ·conclusion:· "These failures resulted

19· ·in unnecessary waste, excess spending

20· ·the overriding of policies and

21· ·procedures, improper retaliation

22· ·response to whistleblower complaints,

23· ·and diversions of funds away from the

24· ·mission of the NRA."

25· · · · · · · ·The sorts of deficiencies,
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·2· ·and they were multiple, and they

·3· ·significant, and they were persistent,

·4· ·and they lasted over a decade and

·5· ·continued to persist, some of them, to

·6· ·this day, don't just involve, you know,

·7· ·you --

·8· · · · · · · ·You keep asking me about

·9· ·unnecessary waste in terms of dollar

10· ·amounts.· I'm trying to quantify that.

11· ·But the harm that's done to an

12· ·organization by failing to follow

13· ·proper protocols, in terms of approving

14· ·related party transactions -- And I

15· ·believe I did cite somewhere in my

16· ·report that we identified 20, at least

17· ·20 to 30 related party transactions

18· ·namely, compensation being paid by the

19· ·NRA, either directly to board members

20· ·or to, you know, other companies like

21· ·for instance McKenna that where

22· ·Mr. Powell's wife worked.

23· · · · · · · ·That when the proper

24· ·protocols aren't followed, not only

25· ·does it violate the law, like New York'
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·2· ·law that requires certain procedures

·3· ·have to be followed with related party

·4· ·transactions -- Not only does it

·5· ·violate their own policies, but it just

·6· ·does so much damage to the organization

·7· ·and its confidence in its ability to

·8· ·manage its charitable assets properly.

·9· · · · · · · ·So what I'm trying to say

10· ·is it's not just about dollars spent,

11· ·lost, or wasted, or diverted --

12· ·although there are certainly

13· ·considerable dollar amounts here -- But

14· ·those process failures, that failure to

15· ·have kind of a tone at the top of the

16· ·organization that creates that culture

17· ·of compliance is so damaging to an

18· ·organization in ways that are not

19· ·always easy to quantify in dollar

20· ·amounts.· That's what I'm saying.

21· · · · ·Q.· · So you just said a lot.

22· ·What question were you answering

23· ·specifically?

24· · · · · · MS. CONNELL:· Objection.

25· · · · ·A.· · I was answering your
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·2· ·question -- You keep asking me about

·3· ·examples of unnecessary waste, and I'm

·4· ·saying that that comment I made

·5· ·referred to all five of those bullet

·6· ·points, and all five of those bullet

·7· ·points don't just relate to dollar

·8· ·amounts that were spent or lost or

·9· ·wasted or diverted.· That's all I'm

10· ·saying.

11· · · · ·Q.· · Please let us know what, if

12· ·any, unnecessary waste you believe was

13· ·caused by the failures that you

14· ·reference on Page 65?

15· · · · ·A.· · There's another one on

16· ·Page 49.· There was a past president of

17· ·the NRA, Mr. Pete Brow- -- Brownell,

18· ·who owned a company that had a

19· ·$3.1 million contract with the NRA,

20· ·again with the same procedural and

21· ·process deficiencies -- not following

22· ·the NRA, not following the New York law

23· ·policies.

24· · · · · · · ·Former NRA executive, Wayne

25· ·Sheets, received a million -- a
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·2· ·consulting contract worth over

·3· ·$1 million upon his retirement from the

·4· ·NRA.

·5· · · · · · · ·Again, I'm not speaking to

·6· ·whether the NRA got appropriate value

·7· ·for that, whether he was the best

·8· ·person to perform these consulting

·9· ·services.

10· · · · · · · ·But all of these share that

11· ·common -- common element in that the

12· ·proper and appropriate process for

13· ·vetting these sorts of related party

14· ·transactions was not followed in a way

15· ·that's required by law and the NRA's

16· ·own policies.

17· · · · · · · ·Oh, and another example

18· ·that I cite is the overall expense

19· ·reimbursement framework within the NRA,

20· ·particularly as it related to

21· ·Mr. LaPierre for many, many years.· He

22· ·was basically, from what I can gather,

23· ·from what I read, approving his own

24· ·expenses.· They were technically

25· ·processed by a more junior person in
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·2· ·the finance or accounting department of

·3· ·the organization.

·4· · · · · · · ·But there was no real

·5· ·vetting, prior approval, after-the-fact

·6· ·approval, justification of business

·7· ·purpose, justification that it was the

·8· ·lowest amount, you know, that

·9· ·reasonably could be spent to accomplish

10· ·the goals -- all of the things that are

11· ·part of accountable plan and proper,

12· ·kind of, typical practices in a

13· ·nonprofit organization.

14· · · · · · · ·This occurred for many,

15· ·many, many, years.· I have no way of

16· ·quantifying that.· But I can tell you

17· ·that's not the norm.· That's not what

18· ·any other nonprofit organization that

19· ·I've seen does in terms of the CEO's

20· ·expenses and the approval process that

21· ·they have for those.· It's just -- It

22· ·was highly unusual, certainly not in

23· ·accordance with legal requirements both

24· ·New York and IRS, as well as, kind of,

25· ·standard industry practices in the
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·2· ·nonprofit sector.

·3· · · · · · · ·I do understand that there

·4· ·have been some changes to that protocol

·5· ·now, along with many other changes that

·6· ·were instituted once the New York

·7· ·Attorney General began its

·8· ·investigation and later its lawsuit.

·9· · · · · · · ·That's all I have for now.

10· · · · ·Q.· · That's all you have?

11· · · · · · MS. CONNELL:· Objection.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · There are not --

14· · · · · · · ·Sitting here right now and

15· ·referring to your Report, there aren't

16· ·any other items, whether quantifiable

17· ·or not, that you believe constitute

18· ·either unnecessary waste or one of the

19· ·other five items under bullets on

20· ·Page 65?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · Those are the ones that

23· ·come to mind right now.· My Report and

24· ·my Rebuttal Report obviously speak for

25· ·themselves as well.
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·2· · · · · · · · ·MS. EISENBERG:

·3· · · · · · · Q.· · Are there other items in

·4· · · · your Rebuttal Report?

·5· · · · · · · A.· · I honestly can't recall.

·6· · · · · · · Q.· · But --

·7· · · · · · · A.· · To me, the two reports kind

·8· · · · of are a bit blended together in my

·9· · · · head.

10· · · · · · · · ·MS. EISENBERG:· Okay.· So

11· · · · we'll mark as the next exhibit your

12· · · · Rebuttal Report, which is Tab 3.

13· · · ·(Whereupon,· Tenenbaum· Rebuttal· Report· · was

14· marked· as· Exhibit· 2· for· identification,· as· of

15· November 1st, 2022.)

16· · · · · · · · ·MS. CONNELL:· Is that

17· · · · Exhibit 2?

18· · · · · · · · ·MS. EISENBERG:· I'm sorry, I

19· · · · should have asked you.

20· · · · · · · · ·THE WITNESS:· Oh, I thought

21· · · · you wanted me to start reading.

22· · · · · · · · ·MS. EISENBERG:· That is, in

23· · · · fact, what we'll do.

24· · · · · · · Q.· · But just to orient

25· · · · everyone, what is Exhibit 2?
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·2· · · · ·A.· · It's my Rebuttal Expert

·3· ·Witness Report in this case.

·4· · · · ·Q.· · Who prepared it?

·5· · · · ·A.· · I did.

·6· · · · ·Q.· · You alone, correct?

·7· · · · ·A.· · With assistance from my

·8· ·colleagues, as I described earlier.

·9· · · · ·Q.· · They helped you, right?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · They assisted me in the

12· ·preparation of my Rebuttal Report, yes,

13· ·in the same manner that I described

14· ·earlier.

15· · · · · · MS. EISENBERG:

16· · · · ·Q.· · But it was you who

17· ·formulated the views that are expressed

18· ·in Exhibit 2?

19· · · · ·A.· · Yes.

20· · · · ·Q.· · Does the Rebuttal Report

21· ·Exhibit 2 refresh your recollection as

22· ·to whether or not there are any other

23· ·items that you believe constitute

24· ·unnecessary waste, diversion of funds

25· ·or other items you list in the bulleted
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·2· ·list on Page 65 of your Report, that

·3· ·you assert resulted from the failures

·4· ·that you conclude occurred?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · So I'm going to work my way

·7· ·through it, but two things that come

·8· ·immediately to mind that are referenced

·9· ·here.· Again, it's not my job or

10· ·task -- Or I don't even know if it's

11· ·possible to quantify these things.

12· · · · · · · ·But, you know, two notable

13· ·deficiencies in -- in the NRA's, kind

14· ·of, compliance framework compared to

15· ·other, and most, typical

16· ·similarly-sized nonprofit organizations

17· ·are:

18· · · · · · · ·A.· The lack of a chief

19· ·compliance officer that has a direct

20· ·reporting relationship to either the

21· ·board or the Audit Committee, and

22· · · · · · · ·B.· The absence, even

23· ·today, of an internal audit function.

24· · · · · · · ·And so those things, the

25· ·absence of those things -- Those things
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·2· ·are designed to deal with, to catch, to

·3· ·you know, shed light on, to correct,

·4· ·things like breakdowns in internal

·5· ·controls in a way that, for instance,

·6· ·the annual audit of the external

·7· ·financial statements of the

·8· ·organization is not designed to do.

·9· · · · · · · ·And the absence of that

10· ·suggests, and certainly with all the

11· ·examples that I gave you earlier, if

12· ·there had been a real internal audit

13· ·function and a real chief compliance

14· ·office that can go straight to the

15· ·Audit Committee, for instance, I think

16· ·a lot of unnecessary waste and

17· ·diversion of assets could have been

18· ·detected and prevented.

19· · · · · · · ·And that didn't occur.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · Are you saying that

22· ·unnecessary waste and diversions

23· ·occurred and were undetected?

24· · · · ·A.· · I'm saying the absence of

25· ·those things, coupled with the
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·2· ·significant examples that I already

·3· ·just gave you of instances where, for

·4· ·instance, you know, the NRA is

·5· ·approving significant increase in

·6· ·payments to vendors without going

·7· ·through the requite process, even in

·8· ·violation contravention of their own

·9· ·procurement policy and their own

10· ·related party transaction policy, if

11· ·these things had been in place, and if

12· ·these things were in place now -- and

13· ·they're still not in place now -- then

14· ·there would have been significantly

15· ·greater measures in place to prevent,

16· ·detect and prevent diversion of assets

17· ·and unnecessary waste within the

18· ·organization.

19· · · · · · · ·That's what I'm saying.

20· · · · ·Q.· · I'm asking you about what

21· ·diversions of assets or unnecessary

22· ·waste you assert occurred.

23· · · · · · MS. CONNELL:· Objection.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · Please look at your

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



263

·1· · · · · · · · ·J. TENENBAUM

·2· ·Rebuttal Report.· Let me know if it

·3· ·refreshes your recollection as to any

·4· ·other items of spending that you

·5· ·believe constitute unnecessary waste or

·6· ·diversion of funds or other items in

·7· ·your bulleted list on Page 65 that you

·8· ·assert were the result of the failures

·9· ·that you conclude occurred?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · I'm reviewing it now.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · Thank you.

14· · · · · · MS. EISENBERG:· Do you wish to

15· ·go off the record?

16· · · · · · MS. CONNELL:· Actually, I

17· ·would like to keep this on the record.

18· ·Make the representation this is in fact

19· ·off.· It keeps making buzzing noises.

20· ·The camera keeps focusing on his eye.

21· · · · · · MS. EISENBERG:· You have the

22· ·representation.· Can we move on?

23· · · · · · MS. FUCHS:· Is there a

24· ·representation that it has not been on

25· ·during the entire course of this
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·2· ·deposition?

·3· · · · · · MS. EISENBERG:· Yes.

·4· · · · · · MS. FUCHS:· Okay.

·5· · · · · · THE WITNESS:

·6· · · · ·A.· · I have nothing additional

·7· ·to add.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · So you reviewed you

10· ·Rebuttal Report, and you believe that

11· ·the list that you provided previously

12· ·isn't as complete as you can give

13· ·sitting here right now; is that

14· ·correct?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · Correct.

17· · · · · · MS. EISENBERG:

18· · · · ·Q.· · One of the items that you

19· ·mentioned was Merriam Hammer or

20· ·payments to Ms. Hammer, right?

21· · · · ·A.· · Mh-hm.

22· · · · ·Q.· · And you testified that she

23· ·might have been the best person for the

24· ·job; you don't know, correct?

25· · · · ·A.· · Correct.

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



265

·1· · · · · · · · ·J. TENENBAUM

·2· · · · ·Q.· · And for all you know, she

·3· ·might have been in fact underpaid,

·4· ·right?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · Correct.

·7· · · · · · MS. EISENBERG:

·8· · · · ·Q.· · But what -- Your point is

·9· ·that you concluded that processes were

10· ·not followed in approving those

11· ·payments, right?

12· · · · ·A.· · Correct.

13· · · · · · MS. CONNELL:· Objection.

14· · · · · · MS. EISENBERG:

15· · · · ·Q.· · Did you therefore conclude

16· ·that payments to her, in fact,

17· ·constituted unnecessary waste?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · So what I concluded, and

20· ·what I stated in my report, was that

21· ·the lack of following legally required,

22· ·and NRA required through their

23· ·policies, protocols in those payments;

24· ·the way that payments were increased

25· ·without the contractural support for
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·2· ·doing so, just unilaterally by

·3· ·Mr. LaPierre; the fact that her related

·4· ·party transactions and the sheer volume

·5· ·of related party transactions are so

·6· ·large compared to any other nonprofit

·7· ·organization I've ever seen; and the

·8· ·fact that, I think in Ms. Hammer's

·9· ·case, it was like a ten-year, the most

10· ·recent contract was like a ten-year

11· ·contract that was entered into.· For

12· ·MMP, I think they might be locked into

13· ·a nine-year contract now.

14· · · · · · · ·I can't remember exactly,

15· ·but these very long terms.· What I was

16· ·opining on, these are unusual; these

17· ·are not common nonprofit industry

18· ·practices.

19· · · · · · · ·I was just comparing it to

20· ·other industry practices.· I'm not

21· ·weighing in on the fair market value of

22· ·the services in exchange for the cost.

23· ·You know, that's what valuation experts

24· ·do.· I did not opine on that and would

25· ·never opine on that.· And I don't ever
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·2· ·do that in my practice, either.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · Did you reach a conclusion

·5· ·as to the term of the contract between

·6· ·the NRA and Ms. Hammer?

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · I just stated that I

·9· ·thought it was unusually long.· The

10· ·reason why nonprofits typically have

11· ·shorter terms with their vendors --

12· ·whether it's companies, consultants, or

13· ·what not -- is to be able to not get

14· ·locked into too long of a deal where it

15· ·might not be in the organization's best

16· ·interest, to ensure that you're still

17· ·getting value, to keep the

18· ·organization's leverage, to be able to

19· ·evaluate performance and make changes

20· ·as necessary, to be able to go out and

21· ·do an RFP and see if perhaps there are

22· ·other people that could do the same

23· ·work, even better, and/or for less

24· ·money, and all of those things go out

25· ·the window when you have a ten-year
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·2· ·contract.

·3· · · · ·Q.· · So you believe that the NRA

·4· ·and Ms. Hammer have a contract, right?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · I believe -- I would have

·7· ·to go back and review my report in

·8· ·detail.· I believe there is a current

·9· ·contract in place with Ms. Hammer, but

10· ·I can't say for a certain.· There have

11· ·been -- There have been -- I think I

12· ·actually testified just a short while

13· ·ago that I was referring -- I was

14· ·reading from my report about the most

15· ·recent contract, and that the fact that

16· ·Mr. LaPierre increased the dollar

17· ·amounts being spent to be paid to

18· ·Ms. Hammer, unilaterally out of -- out

19· ·of his discretionary budget.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · And you reviewed that

22· ·contract, right?

23· · · · ·A.· · I believe I did, yes.

24· · · · ·Q.· · As part of --

25· · · · ·A.· · I mean, I reviewed so many
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·2· ·different contracts, and I believe I

·3· ·reviewed that last one as well, yes.

·4· · · · ·Q.· · Otherwise, you wouldn't be

·5· ·opining on its term, right?

·6· · · · · · MS. CONNELL:· Objection.

·7· · · · ·A.· · Of course, no.· Yes, I know

·8· ·the details of the contract.· I would

·9· ·not have been able to opine on it

10· ·otherwise.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · And you concluded that it

13· ·was a ten-year contract, right?

14· · · · ·A.· · Can I refer to my report to

15· ·refresh my recollection?

16· · · · ·Q.· · Please.

17· · · · ·A.· · So in 2017, Mr. LaPierre

18· ·signed a new contract with Ms. Hammer

19· ·that extended through 2019 with a

20· ·budget of $168,000 annually.

21· · · · · · · ·A few months later, in

22· ·April of 2018, Mr. LaPierre signed a

23· ·second ten-year long contract -- yes,

24· ·ten years -- with Ms. Hammer,

25· ·increasing her compensation to $220,000
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·2· ·annually out of the EVP's discretionary

·3· ·budget.

·4· · · · · · · ·But I also stated that

·5· ·there's no evidence that this contract

·6· ·was approved by the Audit Committee in

·7· ·advance or that it had the appropriate

·8· ·signatures.

·9· · · · ·Q.· · So you concluded that the

10· ·contract with Ms. Hammer has a ten-year

11· ·term, correct?

12· · · · · · MS. CONNELL:· Objection.

13· · · · ·A.· · Yes.· The one that was

14· ·signed in April of 2018.

15· · · · · · MS. EISENBERG:

16· · · · ·Q.· · You concluded that the one

17· ·that was signed in April of 2018 has a

18· ·ten-year term, correct?

19· · · · ·A.· · Correct.

20· · · · · · MS. CONNELL:· Objection.

21· · · · · · MS. EISENBERG:

22· · · · ·Q.· · I would like to turn your

23· ·attention to Exhibit 1, Page 65,

24· ·please.· That's the conclusion section

25· ·of your Report.
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·2· · · · ·A.· · Okay.

·3· · · · ·Q.· · In the last sentence of the

·4· ·first paragraph, you state that these

·5· ·failures resulted in unnecessary waste

·6· ·et cetera; do you see that?

·7· · · · ·A.· · Yes.

·8· · · · ·Q.· · And you previously

·9· ·testified that by "these failures," you

10· ·are referring to comments you made in

11· ·the two previous sentences, right?

12· · · · ·A.· · Correct.

13· · · · ·Q.· · And then I asked you

14· ·whether you believe that the failures

15· ·that you reference, in fact, resulted

16· ·in unnecessary waste, which includes

17· ·payments to Mariam Hammer.

18· · · · · · · ·Is it your testimony today

19· ·that payments to Ms. Hammer, in fact,

20· ·constitute unnecessary waste that

21· ·resulted from these failures that you

22· ·conclude occurred?

23· · · · · · MS. CONNELL:· Objection.

24· · · · ·A.· · I can't say because the

25· ·proper protocols weren't followed that
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·2· ·proper analysis of whether it's a good

·3· ·deal for the NRA, whether there are

·4· ·less expensive or better alternatives.

·5· · · · · · · ·None of that was done.

·6· · · · · · · ·So, I'm not sitting here

·7· ·and telling you that all the monies

·8· ·that were paid to Ms. Hammer fall into

·9· ·that bucket of unnecessary waste.· I'm

10· ·not concluding that at all.

11· · · · · · · ·I'm concluding that the

12· ·Mariam Hammer contracts and overall

13· ·payments to her, along with all of the

14· ·other things I referenced fall into

15· ·these five different buckets.· I'm not

16· ·saying this particular dollar amount

17· ·falls into this bucket.

18· · · · · · · ·But I can certainly say

19· ·when there had been, and I cited, you

20· ·know, a number of documented evidence

21· ·of diversion of assets, and -- and

22· ·various, you know, executives diverting

23· ·assets for their own personal benefit,

24· ·or charging personal expenses to the

25· ·NRA.· Things like that, to me, if that
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·2· ·doesn't constitute unnecessary waste of

·3· ·charitable assets, I don't know what

·4· ·does.

·5· · · · · · MS. EISENBERG:

·6· · · · ·Q.· · Did you conclude that at

·7· ·least some payments to Ms. Hammer

·8· ·constituted unnecessary waste that

·9· ·resulted from the failures that you

10· ·conclude occurred?

11· · · · ·A.· · I did not conclude that one

12· ·way or the other, no.

13· · · · · · MS. CONNELL:· Objection,

14· ·sorry.

15· · · · · · MS. EISENBERG:

16· · · · ·Q.· · So it is not your

17· ·conclusion then that any payments to

18· ·Ms. Hammer constitute unnecessary waste

19· ·resulting from the failures that you

20· ·conclude occurred, right?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · I'm not concluding that

23· ·specifically.· What I concluded is that

24· ·the proper protocols were not followed

25· ·to be able to allow the NRA to have
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·2· ·confidence that its monies are being

·3· ·spent appropriately and efficiently and

·4· ·effectively and in compliance with the

·5· ·law.

·6· · · · · · MS. EISENBERG:

·7· · · · ·Q.· · And is it your testimony

·8· ·that proper protocols were not followed

·9· ·at the NRA with regard to certain

10· ·payments to Mr. Keen?

11· · · · ·A.· · Yes.

12· · · · ·Q.· · But it is not your

13· ·conclusion that any, some or all

14· ·payments to Mr. Keen constituted

15· ·unnecessary waste, diversion of funds

16· ·or any of the other items that you

17· ·enumerate in the bulleted list on

18· ·Page 65?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · What I conclude, and I'll

21· ·read the last paragraph of the section

22· ·related to Mr. Keen:

23· · · · · · · ·"Similar to the situation

24· ·with Merriam Hammer, the documentation

25· ·of the Audit Committee's after-the-fact
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·2· ·review did not comply with NRA policy,

·3· ·including because there is no evidence

·4· ·that the Audit Committee considered the

·5· ·reasonableness of the compensation,

·6· ·given the actual services performed;

·7· ·possibility of creating an appearance

·8· ·of impropriety that might impair the

·9· ·confidence in or reputation of the NRA;

10· ·and whether a conflict may result in

11· ·any private inurement, excess benefit

12· ·transaction, or impermissible private

13· ·benefit under the laws applicable to

14· ·tax exempt organizations."

15· · · · · · · ·So that's what I concluded.

16· ·I did not conclude that there were

17· ·excess benefit transactions, meaning

18· ·payments to insiders above fair market

19· ·value.· I did not conclude that the NRA

20· ·didn't get value for these payments.  I

21· ·didn't conclude that the payments

22· ·resulted in unnecessary waste.  I

23· ·concluded what I just read to you.

24· · · · · · MS. CONNELL:· Svetlana, we've

25· ·been on the record for about an hour,
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·2· ·so when you have a good time for a

·3· ·break we'd appreciate one.

·4· · · · · · MS. EISENBERG:· Certainly.

·5· · · · ·Q.· · Is it your testimony that

·6· ·you conclude that certain protocols

·7· ·were not following with regard to

·8· ·payments to David Butts?

·9· · · · ·A.· · Yes.

10· · · · ·Q.· · But it's not your testimony

11· ·that any or some or all payments David

12· ·Butts constituted unnecessary waste,

13· ·diversion of funds or excess benefits,

14· ·right?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · Is it possible to just

17· ·say -- to give you the same answer that

18· ·I gave with respect to Mr. Keen?

19· ·Because that's the same answer.· I'm

20· ·happy to go through everything and

21· ·repeat it, but yes, it's the same

22· ·answer; and the same one I gave

23· ·Ms. Hammer.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · So it's not your testimony
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·2· ·that any payments to Mr. Butts

·3· ·constitute excess benefits, asset

·4· ·diversions or unnecessary waste, right?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · I focused on the process,

·7· ·not a valuation of, you know, the value

·8· ·or whether there were excessive

·9· ·payments or anything like that.· One

10· ·thing I did say with respect to

11· ·Mr. Butts is that the fact that the

12· ·payment structure to him, the

13· ·compensation structure, was

14· ·restructured so that he only got paid

15· ·on a per-appearance basis as opposed to

16· ·a flat monthly fee, which resulted in

17· ·significantly lower payments to him, to

18· ·me suggests that there was overpayment

19· ·in the past.

20· · · · · · · ·The same reason that I

21· ·cited somewhere that the fact that the

22· ·payments to MMP are now, I think,

23· ·something like 44 percent lower than

24· ·they were before, also suggests to me

25· ·that there might have been overpayment.
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·2· · · · · · · ·But again, that was the

·3· ·extent of my conclusions in that regard

·4· ·because I did not -- and I'm not in a

·5· ·position to do a fair market valuation

·6· ·or determine whether there was

·7· ·excessive compensation or anything in

·8· ·that regard.

·9· · · · · · MS. EISENBERG:

10· · · · ·Q.· · So the fact that the amount

11· ·paid to Mr. Butts went down in your

12· ·mind suggests that previously they

13· ·might have been an overpayment, right?

14· · · · ·A.· · It's not -- Yes, that

15· ·factored into it, but equally if not

16· ·more so, the way that the agreement was

17· ·restructured so that it was a

18· ·per-appearance fee as opposed just a

19· ·flat monthly fee, when apparently even

20· ·Tyler Schropp testified that they

21· ·weren't sure the NRA was getting any

22· ·value, and he was the one who was

23· ·signing the checks each month -- or

24· ·approving the payments, I should say.

25· · · · ·Q.· · You also testified about
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·2· ·payments to Sandra Froman.· You know

·3· ·who Ms. Froman is, right?

·4· · · · ·A.· · I believe --

·5· · · · · · · ·I know she's a board

·6· ·member; I think she's a member of the

·7· ·board of Sturm Ruger and Company, yes a

·8· ·firearms manufacturer.

·9· · · · ·Q.· · And you formed the opinion,

10· ·did you not, that payments to her were

11· ·made without certain protocols being

12· ·followed, right?

13· · · · ·A.· · Correct.

14· · · · ·Q.· · But you did not reach the

15· ·conclusion that any payments to her

16· ·from the NRA constituted unnecessary

17· ·waste, diversion of assets or excess

18· ·benefits, right?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · I did not.· But she herself

21· ·testified that the reason she never

22· ·disclosed this related party

23· ·transaction on her annual conflict of

24· ·interest disclosure form was that she

25· ·thought it was, quote, "a reimbursement
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·2· ·for use of her law office space."

·3· · · · · · · ·So, again, no.· I -- To

·4· ·answer your question, no, I was not

·5· ·opining on the fact on --

·6· · · · · · · ·I was not suggesting that

·7· ·the payments to her constituted

·8· ·unnecessary waste.· I was referring to

·9· ·the process deficiencies, including the

10· ·fact that she did not disclose the

11· ·related party transaction on her own

12· ·conflict of interest disclosure form.

13· · · · ·Q.· · You also mentioned Landini

14· ·Brothers, right?

15· · · · ·A.· · Yes.

16· · · · ·Q.· · You understand that certain

17· ·expenses were incurred at that

18· ·restaurant?

19· · · · ·A.· · I saw that restaurant, and

20· ·again, the restaurant owns the cigar

21· ·bar above it.· And I heard testimony

22· ·that there was a lot of business

23· ·conducted at that cigar bar.· And I saw

24· ·a lot of entries, all the charges come

25· ·up as "Landini Brothers," on --
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·2· ·statements.· And I remember seeing that

·3· ·as it was probably part of the Ackerman

·4· ·versus NRA litigation, but I can't

·5· ·recall for sure.

·6· · · · ·Q.· · But you recall that there

·7· ·were certain expenses that were

·8· ·incurred at either the restaurant or

·9· ·the adjacent cigar bar, right?

10· · · · ·A.· · Yes.

11· · · · · · MS. CONNELL:· Objection.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · And you didn't conclude,

14· ·however, that any of those expenses

15· ·constituted asset diversions, excess

16· ·benefits, or unnecessary waste, right?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · No.· I commented and opined

19· ·on the lack of process in terms of how

20· ·those expenses were paid and the fact

21· ·that there was no substantiation of the

22· ·expenses; there was no documentation of

23· ·business purpose; there was no prior

24· ·approval; and in fact, even when the

25· ·NRA was paying the Ackerman bills every
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·2· ·month, there was just, you know,

·3· ·blanket payment for expenses without

·4· ·any breakdown of even what they were.

·5· · · · · · · ·That is a -- I've never

·6· ·seen that happen in any other nonprofit

·7· ·in my 26 years of practicing.· To me,

·8· ·it's highly unusual; it's a red flag.

·9· · · · · · · ·But can I say here today

10· ·that none of those expenses had a

11· ·bonafide business purpose?· No, I

12· ·can't.· But I can tell you it didn't

13· ·follow even the IRS requirements for

14· ·accountable plans, never mind the NRA's

15· ·own policies for expense reimbursement

16· ·and the New York non-for-profit

17· ·corporate statutes.

18· · · · · · MS. EISENBERG:· Move to strike

19· ·everything after "no."

20· · · · · · MS. CONNELL:· So it's

21· ·five-minutes since we asked for a

22· ·break.

23· · · · · · Can we take a break.

24· · · · · · MS. EISENBERG:· Of course.

25· · · · · · MS. CONNELL:· Thank you.
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·2· · · · · · ·MS. EISENBERG:· You're

·3· · welcome.

·4· · · · · · ·THE VIDEOGRAPHER:· Okay.

·5· · We're going to go off the record at

·6· · 2:21, ending Media 3.

·7· ·(Whereupon, a short recess was taken.)

·8· · · · · · ·THE VIDEOGRAPHER:· We're back.

·9· · · · · · ·THE JUDGE:· I had a call that

10· · I was -- I was on Zoom that I was

11· · scheduled to be on before you all asked

12· · me to spend some time with you, and I

13· · expected it would last an hour, hour

14· · and a half or so.

15· · · · · · ·So I gave myself two hours,

16· · and it went well beyond that.· My

17· · apologies.· But here, I'm now

18· · available, and you have my attention.

19· · · · · · ·So the question that was

20· · before me, as I recall it, is whether

21· · or not the expert witness should be

22· · asked to identify clients that he had

23· · in the past.· Is that right,

24· · Ms. Eisenberg?

25· · · · · · ·MS. EISENBERG:· That
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·2· ·understates, Your Honor, the issue.

·3· ·I'm happy to explain.

·4· · · · · · THE JUDGE:· Go right ahead.

·5· · · · · · MS. EISENBERG:· In his report

·6· ·he on multiple occasions, says, "I

·7· ·conclude that the NRA did this wrong.

·8· ·The NRA did this wrong and that wrong,"

·9· ·and I sent you an email message

10· ·cataloging at least some of those

11· ·examples.· And every time he says that

12· ·he states that he concludes that based

13· ·on his experience.

14· · · · · · When I asked him what his

15· ·experience was, he testified in sum and

16· ·substance that the majority of it is

17· ·his legal representation of his various

18· ·clients.

19· · · · · · So as a result, I am entitled

20· ·to probe who those clients were, what

21· ·the cases were, whether there were

22· ·substantially similar to what he's

23· ·opining about here, and for me to not

24· ·be able to inquire into all those

25· ·details denies me the ability to
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·2· ·cross-examine him on his competency.

·3· ·And it's really the Attorney General's,

·4· ·burden to show that the witness is

·5· ·competent.

·6· · · · · · And it would be unfair for the

·7· ·witness to testify to all sorts of

·8· ·conclusions and then when the basis I

·9· ·probed into say, "I can't talk about

10· ·that."

11· · · · · · THE JUDGE:· All right.· Well,

12· ·that's somewhat different from what you

13· ·described earlier, but okay.· I think I

14· ·understand.

15· · · · · · MS. FUCHS:· Your Honor, may I

16· ·respond?

17· · · · · · THE JUDGE:· Of course.

18· · · · · · MS. CONNELL:· Actually, my

19· ·colleague Ms. Fuchs is going to handle

20· ·this, Your Honor.

21· · · · · · THE JUDGE:· Not a problem.

22· · · · · · MS. FUCHS:· Thank you, Your

23· ·Honor.· So specifically the context of

24· ·Ms. Eisenberg's questions was not just

25· ·the expert's experience in general, but
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·2· ·specifically asking for the identity of

·3· ·clients who have been subject to either

·4· ·internal or governmental

·5· ·investigations.

·6· · · · · · · ·The expert said that he was

·7· ·willing to testify as to the substance

·8· ·of those representations, but in this

·9· ·context -- and we provided some

10· ·cases -- In this context, the identity

11· ·of that client's identity is protected

12· ·by both the attorney-client privilege

13· ·and the expert's ethical duty.

14· · · · · · · ·And I would direct Your

15· ·Honor to a case decided by Justice

16· ·Cohen earlier this year.· That's the

17· ·Berman V Holland and Knight case that I

18· ·attached.

19· · · · · · · ·I don't know if you want

20· ·the citation to that, in which justice

21· ·Cohen ruled that attorney-client

22· ·privilege insulates a client's identity

23· ·from disclosure where the latter is not

24· ·a party to the pending litigation, that

25· ·identity would reveal the substance of
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·2· ·the legal advice.

·3· · · · · · · ·And just to play that out,

·4· ·if Ms. Eisenberg is asking specifically

·5· ·about clients that have been subject to

·6· ·internal investigation or governmental

·7· ·investigations and Mr. Tenenbaum is

·8· ·forced to reveal the identity of those

·9· ·clients, that is revealing that those

10· ·clients were coming to him in the

11· ·context of internal investigations or

12· ·governmental investigations, that's

13· ·exactly the type of information that

14· ·the attorney-client privilege is

15· ·designed to shield, and that's what

16· ·Justice Cohen opined in February of

17· ·this year.

18· · · · · · THE JUDGE:· And what's the

19· ·cite of that case.

20· · · · · · MS. FUCHS:· That cite is --

21· · · · · · THE JUDGE:· Did you send it to

22· ·me?

23· · · · · · MS. FUCHS:· I did, Your Honor.

24· · · · · · THE JUDGE:· Then you don't

25· ·have to tell me now, I'll look it up.
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·2· · · · · · MS. FUCHS:· I'd also refer

·3· ·Your Honor to the Second Department

·4· ·case, the D'alessio v GilBerg case,

·5· ·which I also sent, which cited -- which

·6· ·stands for the proposition that a

·7· ·client's name will be considered

·8· ·privilege, quote, "where disclosure

·9· ·might be inappropriate because it's

10· ·inconsistent with the trust and duty

11· ·assumed by an attorney."

12· · · · · · And certainly opposing counsel

13· ·is entitled to get testimony regarding

14· ·Mr. Tenenbaum's qualifications.· I'll

15· ·state that he does not only refer to

16· ·his experience in internal

17· ·investigations but his 26 years of

18· ·experience counseling clients in the

19· ·Not-For-Profit world.

20· · · · · · But, again, that does not open

21· ·the door, Your Honor, to the opposing

22· ·party being able to get the name of the

23· ·client, and all of the problems that

24· ·they sought legal advice for.

25· · · · · · THE JUDGE:· I see, all right.
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·2· · · · · · Now, are there -- I'm not

·3· ·going to ask that question.

·4· · · · · · Is there --

·5· · · · · · MR. CORRELL:· Justice

·6· ·Sherwood, this is Kent Correll for

·7· ·Wayne LaPierre --

·8· · · · · · MS. FUCHS:· Let me finish,

·9· ·please.· I would just say, Your Honor,

10· ·I don't think that we need to go there,

11· ·but again, to play it out, what this

12· ·does, you know, we have the -- the

13· ·deposition of defendants auditing

14· ·expert coming up, right?· I was not

15· ·intending to ask that expert for every

16· ·client -- the name of every client

17· ·that's had an accounting problem, the

18· ·name of every client that experienced

19· ·that reported an excess benefit

20· ·transaction, the name of every client

21· ·that had a material deficiency in their

22· ·audit.· That would be inappropriate.

23· ·And I think it would have, you know,

24· ·bad implications for the ability of

25· ·charities to get legal advice,
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·2· ·accounting services, the kind of

·3· ·support that they need.

·4· · · · · · MR. CORRELL:· Your Honor, this

·5· ·is Kent Correll; can I be heard?

·6· · · · · · MS. CONNELL:· Wait, Your

·7· ·Honor -- Hold on, Kent, I'm trying to

·8· ·get him.· Mr. Correll wanted to be

·9· ·heard, your Honor.

10· · · · · · THE JUDGE:· Okay.

11· · · · · · MS. FUCHS:· But if I may say

12· ·one last thing --

13· · · · · · THE JUDGE:· Mr. Correll, I

14· ·want to hear you, sir.

15· · · · · · MS. FUCHS:· Sure, I'm going to

16· ·hand it over to Mr. Correll, but just

17· ·to finish up, Your Honor, the case

18· ·provided by Mr. Correll for that

19· ·proposition that the identity of client

20· ·names isn't privileged was in a very

21· ·different context.· There where you

22· ·just have a list of clients that are

23· ·billing that case, the opposing party

24· ·was trying to ascertain the attorney's

25· ·ability to pay a judgment, so they're
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·2· ·trying to get to the client's billables

·3· ·is very different where the revealing

·4· ·of the client's name again would

·5· ·necessarily reveal the nature of the

·6· ·legal advice being sought.

·7· · · · · · THE JUDGE:· All right.

·8· ·Actually, I've done a little bit of

·9· ·research, believe it or not, the issue

10· ·is more nuanced than I thought.

11· · · · · · So for example, there are

12· ·cases that indicate that, yes, indeed

13· ·you can withhold the identity of the

14· ·client and -- who is seeking

15· ·confidential advice.· However, where

16· ·you've represented a client in court

17· ·and that context the -- the matter is

18· ·not confidential for obvious reasons.

19· · · · · · That's kind of where -- what

20· ·my research tells me so far.

21· · · · · · Mr. Correll, you wanted to say

22· ·something.

23· · · · · · MR. CORRELL:· Yes, I would,

24· ·Your Honor.

25· · · · · · The fact situation here is
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·2· ·very different from the fact situation

·3· ·in the case that was before Justice

·4· ·Cohen.· Here, you have a plaintiff who

·5· ·is offering an expert to the Court, and

·6· ·an expert who is trying to get himself

·7· ·qualified as an expert so he can to the

·8· ·jury on issues.· And he is refusing to

·9· ·disclose the identity of the clients

10· ·of -- for whom he has done work, which

11· ·he is using as the basis for his

12· ·qualification.· So that -- This fact

13· ·pattern doesn't appear in any of the

14· ·cases that the AG has cited.

15· · · · · · They have introduced this

16· ·issue.· It's not a case where a party

17· ·is seeking the information has

18· ·introduced the issue.· Moreover we've

19· ·done a little digging, and we've found

20· ·that Mr. Tenenbaum in his prior firm

21· ·actually published the names of

22· ·clients, a very long list of them, and

23· ·we discovered on that list, and we

24· ·think this may be something that he

25· ·didn't want us to know, that he had
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·2· ·represented the Democratic Attorneys

·3· ·General Association, which raises a

·4· ·very serious issue as to whether he has

·5· ·a conflict of interest presenting

·6· ·himself as an independent expert when

·7· ·he has actually represented an

·8· ·organization of which the New York

·9· ·Attorney General is a member.

10· · · · · · So this is why we're asking

11· ·these questions.· We're not trying to

12· ·get information about what advise he

13· ·gave to clients or what they came to

14· ·him to ask him about.· We just want to

15· ·know who he represented so we can see,

16· ·when he says to the Court, I'm an

17· ·expert on nonprofit organizations.

18· ·I've represented thousands of them.· We

19· ·can see whether he's represented any

20· ·that look anything like the NRA in

21· ·terms of national rep, complexity,

22· ·mission, membership.· And so far, all

23· ·we have is his representation that he's

24· ·represented a lot of not-for-profit

25· ·organizations.· And then what we've
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·2· ·been able to find by digging deep into

·3· ·his old firm's client list.

·4· · · · · · THE JUDGE:· Wait a minute.

·5· ·I'm assuming, Mr. Correll, that you are

·6· ·not -- You want to the find out the

·7· ·names of his clients in order to test

·8· ·his qualifications?· I'm having

·9· ·difficulty getting my head around that

10· ·one.· It seems to me that --

11· · · · · · (Simultaneous speaking.)

12· · · · · · MR. CORRELL:· Right, and the

13· ·purpose of that --

14· · · · · · THE JUDGE:· If he

15· ·represented -- I'm making this up

16· ·obviously -- if he had represented

17· ·General Motors in connection with a

18· ·transmission issue in a -- in a product

19· ·liability case, does he have to

20· ·disclose that he represented -- Well,

21· ·it's a bad example because that's in

22· ·court, but let's assume it wasn't in

23· ·court.

24· · · · · · Why does he have to tell you I

25· ·represented General Motors in a
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·2· ·transmission defects matter as opposed

·3· ·to a Volkswagen or Ford or Toyota?· Why

·4· ·does the identity of the particular

·5· ·company matter?· And I'm asking the

·6· ·relevance question?

·7· · · · · · MR. CORRELL:· Yes, Your Honor.

·8· ·It matters because we need to be able

·9· ·to assess whether he has relevant

10· ·expertise that might be helpful to the

11· ·jury.· And in order to do that, we need

12· ·to see whether he has represented

13· ·organizations like the NRA that have

14· ·5 million members or 500 employees or

15· ·that have missions that are advocacy

16· ·missions that are not trade

17· ·associations or, say, medical

18· ·associations.· He has raised --

19· · · · · · THE JUDGE:· Why didn't you ask

20· ·him those questions -- those questions

21· ·as to, you know:· Tell us who you

22· ·represented, so that you could figure

23· ·out whether it was Ford or General

24· ·Motors?

25· · · · · · MS. EISENBERG:· Right.  I
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·2· ·think the answer is --

·3· · · · · · THE JUDGE:· Apparently, it has

·4· ·no relevance, right?

·5· · · · · · MS. EISENBERG:· I think the

·6· ·question is that the question got

·7· ·expanded or got turned into asking for

·8· ·clients he has represented in

·9· ·connection with internal

10· ·investigations.· If your ruling is that

11· ·we can ask about questions who he's

12· ·represented as long as we don't ask

13· ·about advice they sought or advice he

14· ·gave, we're fine with that.

15· · · · · · And that's all the cases say

16· ·in terms of this exception, for names

17· ·where divulging the name would reveal

18· ·the fact that the person was at the

19· ·scene of a fatal automobile accident or

20· ·something like that or they had been

21· ·involved in drug dealing.· And so the

22· ·idea of protecting a client's identity

23· ·in that situation is one thing.

24· · · · · · But saying, you know, have you

25· ·ever represented the American
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·2· ·Association of Retired People, that's

·3· ·not going to -- particularly when his

·4· ·firm has advertised that as a way to

·5· ·get business, I don't think we should

·6· ·be ruled -- you know, that that should

·7· ·be ruled out of bounds.

·8· · · · · · THE JUDGE:· So help me out

·9· ·with what the questions are.

10· · · · · · You say probably what I should

11· ·have done, initially, is to have the

12· ·reporter read the question.· Because

13· ·this conversation is sort of flowing

14· ·all over the place, and it's lacking

15· ·the specificity that we probably could

16· ·use.

17· · · · · · MS. EISENBERG:· I can help,

18· ·Your Honor.

19· · · · · · THE JUDGE:· If what you're

20· ·going to be asking is:· Tell who you

21· ·represented, I think we're going to

22· ·sustain that objection.

23· · · · · · If you're going to ask:· Have

24· ·you represented any entities that have

25· ·3 million members and a budget of a
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·2· ·half a billion dollars a year, you can

·3· ·ask that question.· And you might be

·4· ·able to ask, as well, as to well:· Give

·5· ·me some examples of those, as opposed

·6· ·tell:· Give me your client list.

·7· · · · · · MR. CORRELL:· Your Honor, I

·8· ·have the client list.

·9· · · · · · THE JUDGE:· Or all the names

10· ·you've been in practice.

11· · · · · · MR. CORRELL:· Your Honor, I

12· ·have a list of representive clients in

13· ·front of me.· May I ask questions about

14· ·whether he did any work for those

15· ·clients?· These were from his old firm.

16· ·Because we need to determine -- He was

17· ·presenting these as representative

18· ·clients of his, in connection with the

19· ·presentation.· I think we're entitled

20· ·to know, you know, whether these were

21· ·actually his clients or someone else in

22· ·his firm's and whether he actually did

23· ·any work for those clients or whether

24· ·it was other people doing the work.

25· ·Because he's presenting himself as
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·2· ·someone who is a leading expert on

·3· ·nonprofit organizations, and he's

·4· ·provided us with a long list of

·5· ·clients.

·6· · · · · · I think we have a -- We should

·7· ·have the ability to look behind the

·8· ·list and find out how many of those

·9· ·clients he actually worked for.

10· · · · · · THE JUDGE:· How many he

11· ·actually did work for?

12· · · · · · MR. CORRELL:· Yes.

13· · · · · · THE JUDGE:· Are you then going

14· ·to be asking:· Well, and this is in

15· ·connection with internal

16· ·investigations, you say?

17· · · · · · MR. CORRELL:· No, no.· It has

18· ·nothing to do with internal

19· ·investigations at all.· This is a

20· ·nonprofit.· You say they're a client of

21· ·yours; is that true?· And did you work

22· ·for the client.· And if so, what was

23· ·the general nature of work you did for

24· ·the client?

25· · · · · · And I think what he'll say is
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·2· ·I was outside general counsel, and

·3· ·that's fine.· Because then we could

·4· ·look at the organization and see if it

·5· ·was comparable or whether it was a

·6· ·$100,000, you know, charitable

·7· ·corporation at a local church.

·8· · · · · · THE JUDGE:· Okay.· And the

·9· ·purpose of your questions is to test

10· ·his --

11· · · · · · MR. CORRELL:· You --

12· · · · · · THE JUDGE:· His --

13· · · · · · MS. EISENBERG:· To

14· ·challenge --

15· · · · · · THE JUDGE:· Whether or not

16· ·he's qualified to serve as an expert in

17· ·the subject matter that he's going to

18· ·be testifying about here, right?

19· · · · · · MS. EISENBERG:· Well, also his

20· ·methodology and the basis for his

21· ·conclusions.

22· · · · · · THE JUDGE:· Also his

23· ·methodology?· And what's that got to do

24· ·with his -- whether or not he's

25· ·qualified as a witness?· Ms. --
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·2· · · · · · MS. EISENBERG:· It's a

·3· ·different issue.

·4· · · · · · (Simultaneous speaking.)

·5· · · · · · THE JUDGE:· -- expert witness.

·6· · · · · · MS. EISENBERG:· We need to

·7· ·know what specific experience he has.

·8· ·That goes to one, qualifications.

·9· · · · · · But even if he's qualified,

10· ·that also goes to how he went about

11· ·analyzing information in this case and

12· ·reaching his conclusions.

13· · · · · · He states specifically that in

14· ·his experience, what happened at the

15· ·NRA is unheard of.

16· · · · · · Or he states that happened at

17· ·the NRA is unusual.

18· · · · · · We are entitled to probe

19· ·whether his implied assertion that

20· ·those are substantially similar is in

21· ·fact correct.

22· · · · · · I will also say --

23· · · · · · THE JUDGE:· So you can ask him

24· ·questions about the nature of the work

25· ·he did.· Why does he need to tell you
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·2· ·with respect to which client he did the

·3· ·work?

·4· · · · · · MS. EISENBERG:· Because --

·5· · · · · · THE JUDGE:· To take my

·6· ·automobile example, somebody goes on

·7· ·the -- is testifying as to a defective

·8· ·transmission, does it matter whether

·9· ·it's a transmission that's in a Toyota

10· ·car or a General Motors car?· The issue

11· ·is whether or not his experience with

12· ·engineering involved with

13· ·transmissions; isn't it?

14· · · · · · MS. EISENBERG:· Your Honor,

15· ·whether or not he's at liberty to

16· ·divulge the information is really only

17· ·one question.· The other question is

18· ·whether the other Attorney General is

19· ·entitled to offer expert testimony of a

20· ·witness who cannot reveal the bases for

21· ·his conclusions.· So I just want to for

22· ·the record reserve the right to move to

23· ·preclude.

24· · · · · · THE JUDGE:· I don't understand

25· ·that I'm being asked to rule with
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·2· ·respect to that issue.

·3· · · · · · MS. FUCHS:· Your Honor, if I

·4· ·may --

·5· · · · · · MS. EISENBERG:· I wasn't done.

·6· · · · · · THE JUDGE:· Who is this?

·7· · · · · · MS. FUCHS:· This is Yael Fuchs

·8· ·for the Attorney General.

·9· · · · · · THE JUDGE:· Yes.

10· · · · · · MS. FUCHS:· I think the

11· ·subject matter of the call has evolved.

12· ·The witness --

13· · · · · · THE JUDGE:· That's clear.

14· · · · · · MS. FUCHS:· So the witness can

15· ·certainly testify as to his

16· ·qualifications, as to the basis for his

17· ·opinion.· To take your transmission

18· ·example, if this were a case about a

19· ·faulty transmission, Ms. Eisenberg has

20· ·a right to try to figure out if the

21· ·witness has only ever changed a tire

22· ·and knows nothing about transmissions.

23· ·Go ahead and ask those questions.

24· · · · · · But what we're talking about

25· ·is whether they need to know the names
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·2· ·of the clients, or whether -- And that

·3· ·goes to relevance.

·4· · · · · · And whether or not the

·5· ·revelation or the disclosure of those

·6· ·client names would divulge privileged

·7· ·information.· So to the extent that

·8· ·they're asking about the nature of the

·9· ·services provided to a particular named

10· ·client, that is privileged.

11· · · · · · To the extent that they're

12· ·asking for a list of clients for whom

13· ·he has done internal investigations,

14· ·that is privileged, but they can ask

15· ·and as Ms. Eisenberg has, in fact,

16· ·asked:· Have you been involved in any

17· ·internal investigations?· What was your

18· ·involvement?· And if he says that it's

19· ·unusual for an organization to have 20

20· ·related party transactions, she's free

21· ·to ask what is the basis of that

22· ·conclusion?

23· · · · · · Now as to Mr. Correll's issue,

24· ·there is a client list out there.  I

25· ·object to the characterization that
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·2· ·they had to dig deep, that this was

·3· ·somehow hidden.· It was out there;

·4· ·they're free to find it.· These are

·5· ·clients that gave permission to be

·6· ·disclosed as clients.· If Mr. Correll

·7· ·want to ask if any of those are, you

·8· ·know, membership organizations if

·9· ·they're C4s, he can certainly ask that.

10· · · · · · I think it's not appropriate

11· ·for him to ask what was the nature of

12· ·the work for any individual named

13· ·client.· That is clearly privileged

14· ·information.

15· · · · · · THE JUDGE:· As to the last

16· ·point you were making.

17· · · · · · So let's assume that again

18· ·let's take the corporate example, where

19· ·he's published a client list.· He's

20· ·done work for Ford Motor company in

21· ·connection with defective transmission

22· ·claims.· I assume that he can be asked:

23· ·Has he done any work for Ford?· This is

24· ·Ford having been listed by him in

25· ·connection with defective
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·2· ·transmissions.

·3· · · · · · MS. FUCHS:· Well --

·4· · · · · · THE JUDGE:· Isn't that a fair

·5· ·question?

·6· · · · · · MS. FUCHS:· Well, what's

·7· ·been -- What was on the list is just --

·8· ·This is a list of representative

·9· ·clients.· It's a list of a hundred or

10· ·so not-for-profits.· Those clients did

11· ·not consent for anybody to reveal the

12· ·nature of the legal advice sought or

13· ·the nature of the services provided;

14· ·that's privileged information.

15· · · · · · THE JUDGE:· Well, what do you

16· ·mean by that?· The mere fact that you

17· ·did work in connection with the

18· ·defective claims defective

19· ·transmission?

20· · · · · · MS. FUCHS:· Well, the list

21· ·doesn't go that far.· It's just a list

22· ·of clients.

23· · · · · · THE JUDGE:· I understand that.

24· ·I understand that.· But I think it's

25· ·fair to ask what's the nature of the
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·2· ·work?

·3· · · · · · Now, you know, what

·4· ·conclusions did you find with respect

·5· ·to that?· What information you got?  I

·6· ·suppose there are -- I suppose there

·7· ·are questions that are detailed, so

·8· ·detailed that they may well be

·9· ·privileged.· But the kind of high level

10· ·questions that I hear Ms. Eisenberg

11· ·saying she wants to ask about, I think

12· ·that's fair.

13· · · · · · MS. FUCHS:· I guess --

14· · · · · · THE JUDGE:· -- or disclose

15· ·clients.

16· · · · · · MS. FUCHS:· I guess, I'm not

17· ·sure where that line is, Your Honor,

18· ·and I would just like some clarity so

19· ·that we're not calling.

20· · · · · · THE JUDGE:· You're asking me

21· ·to pose a hypothetical.· If you had a

22· ·question -- If I were there and there

23· ·was a question asked, I would be able

24· ·to answer it, but to give you the kind

25· ·of clarity you're talking about, I
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·2· ·don't know how we can achieve that.

·3· · · · · · MS. FUCHS:· Right.· So Your

·4· ·Honor, what we're talking about here is

·5· ·we have the list, is a list of a

·6· ·hundred not-for-profit corporations.

·7· ·So and that's all that that list

·8· ·purports to be.

·9· · · · · · THE JUDGE:· Right.

10· · · · · · MS. FUCHS:· A hundred

11· ·not-for-profit corporations that he has

12· ·done some work for.

13· · · · · · Mr. Correll wants to know if

14· ·he really -- if he did the work, I

15· ·guess, beyond that, if --

16· · · · · · THE JUDGE:· You can answer ask

17· ·that -- If that were the question, I

18· ·probably would overrule the objection.

19· · · · · · MS. FUCHS:· Right.· And we

20· ·would agree with that.· We would not

21· ·object to that.

22· · · · · · I think anything beyond that

23· ·that gets into the nature of the legal

24· ·services that's not public, we would

25· ·have an objection to.
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·2· · · · · · THE JUDGE:· Well, it

·3· ·depends -- Well, that may well be true

·4· ·and it all -- it all depends.

·5· · · · · · MS. CONNELL:· Okay.· We'll

·6· ·have to see context.

·7· · · · · · THE JUDGE:· And I can't give

·8· ·you a generalized guidance on that

·9· ·question.

10· · · · · · What if he did information on

11· ·behalf of -- Mr. Correll mentions the

12· ·Democratic National Committee, I think

13· ·that's the entity that he talks about.

14· · · · · · MS. EISENBERG:· Democratic --

15· ·Sir, it was Democratic Attorneys

16· ·General Association.

17· · · · · · THE JUDGE:· Pardon, I can't

18· ·hear you, Mr. Correll.

19· · · · · · MS. EISENBERG:· Yes,

20· ·Democratic Attorneys General, DAGA.

21· · · · · · THE JUDGE:· Oh, so he has done

22· ·working on their behalf.· And then what

23· ·would be the next question?· What's the

24· ·nature of the work?

25· · · · · · MR. CORRELL:· My next
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·2· ·question -- What was the nature of the

·3· ·work?

·4· · · · · · THE JUDGE:· What is it that

·5· ·you're looking for with respect to

·6· ·that?

·7· · · · · · MS. EISENBERG:· The general --

·8· · · · · · THE JUDGE:· We're trying to --

·9· ·There's a question as to what's

10· ·relevant and what's not.· Okay?· And

11· ·there is also the concern about

12· ·confidentiality.· And both of those are

13· ·in play.· If he did -- I'm just making

14· ·this up, Mr. Correll.· I don't know if

15· ·he has about expertise in this area;

16· ·Did he do polling for them?· What

17· ·relevance does that have to this case?

18· · · · · · MR. CORRELL:· It wouldn't.· It

19· ·wouldn't, Your Honor, but if he advised

20· ·them on how to attack an advocacy group

21· ·to try to strip it of nonprofit status,

22· ·that would be highly relevant to his

23· ·ability to serve as an independent

24· ·expert in this case.

25· · · · · · THE JUDGE:· Well, I'm not
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·2· ·really so sure that's -- And I don't

·3· ·think you'll ever get that kind of

·4· ·testimony out of any competent witness,

·5· ·expert witness.

·6· · · · · · MS. EISENBERG:· That may be

·7· ·true, Your Honor, but I got to ask.

·8· · · · · · THE JUDGE:· All right.  I

·9· ·suppose you have to ask.· I hope I

10· ·have -- a question like the one you

11· ·just gave Mr. Correll, if there was an

12· ·objection, I probably would sustain it.

13· ·But it's all hypothetical.· It all

14· ·depends on what the question is.

15· · · · · · MS. FUCHS:· How about if we

16· ·agree that Mr. Correll can ask that

17· ·question?

18· · · · · · THE JUDGE:· Yeah.

19· · · · · · MS. FUCHS:· How about if we

20· ·agree that Mr. Correll can ask that

21· ·question?· He ask:· Did you provide

22· ·advice to the -- to DAGA on an advocacy

23· ·organization and its tax exempt status?

24· · · · · · MS. CONNELL:· That's

25· ·stripping.
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·2· · · · · · MS. FUCHS:· Yeah.

·3· · · · · · MR. CORRELL:· Well, it's

·4· ·really a question whether they gave

·5· ·advice to a client, represented a

·6· ·client in a matter that's substantially

·7· ·related to this matter.· And that's

·8· ·really the test.· Because if there's a

·9· ·conflict there, we'd like to know of it

10· ·now, rather than when we get at trial.

11· · · · · · The other question would be

12· ·something like this:· Have you -- Is

13· ·Everytown one of your clients or former

14· ·clients?· Because there's an

15· ·allegations that Everytown has been

16· ·involved in this case, in trying to

17· ·instigate action by the government.· So

18· ·if we can't ask him whether he's

19· ·represented Everytown, if he hasn't

20· ·there's no attorney client privilege.

21· ·He could certainly say:· No I haven't.

22· ·And if he has, I guess you guys will

23· ·decide whether you're going with the

24· ·question.

25· · · · · · THE JUDGE:· What -- What is --
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·1· · · · · · · · ·J. TENENBAUM

·2· ·Why is the fact that he may have

·3· ·represented Everytown evidence of his

·4· ·competence or his bias?

·5· · · · · · MS. EISENBERG:· Well, Judge it

·6· ·would be biased --

·7· · · · · · THE JUDGE:· Suppose I was

·8· ·representing Mr. LaPierre, to be

·9· ·specific.· I'm a lawyer.· He has a

10· ·matter, and you know he was involved --

11· ·I'm making this up -- He was involved

12· ·in this fender bender, and I

13· ·represented him.· Of what relevance is

14· ·that to whether or not I am biased?

15· ·It's the fact that your client may not

16· ·be, you know, popular doesn't turn a

17· ·lawyer into a shield for his clients.

18· · · · · · MR. CORRELL:· Correct.· Your

19· ·Honor, there's two things at issue

20· ·here.· One is a bias issue, and the

21· ·other is an independence issue.

22· · · · · · He testified that he's an

23· ·independent expert.· That suggested he

24· ·has no previous affiliation with any of

25· ·the parties to this action.· And we'd
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·2· ·like to explore that.

·3· · · · · · THE JUDGE:· Really?· Wait a

·4· ·minute.· So if somebody asked you if

·5· ·you represented Wayne LaPierre, and you

·6· ·think the fact that you represented him

·7· ·makes you not an independent lawyer,

·8· ·capable of giving independent advice?

·9· · · · · · MS. EISENBERG:· It would

10· ·depend, Your Honor.· I do conflicts

11· ·checks, not only representation of

12· ·other clients, but also situational

13· ·conflicts.

14· · · · · · If I've taken a different

15· ·position in a different matter, I will

16· ·not take on a client to represent a

17· ·different client.

18· · · · · · THE JUDGE:· Well, there you

19· ·are.· I understand that, but the mere

20· ·fact that you represented LaPierre

21· ·doesn't taint you for life.

22· · · · · · MR. FLEMING:· But Your Honor,

23· ·this is William Fleming.· Just if I

24· ·could be heard, quickly.· If

25· ·Mr. Correll represented Mr. LaPierre.
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·2· ·And I was involved a case where he

·3· ·was -- where LaPierre was involved and

·4· ·Mr. Correll was nominated as an

·5· ·independent expert, I think it would be

·6· ·highly relevant that he had a former

·7· ·representation.· Who knows what he

·8· ·knows about Mr. LaPierre, and how can I

·9· ·expect him objectively to be -- to be

10· ·unbiased and independent in that

11· ·circumstance?

12· · · · · · THE JUDGE:· Well, I guess I

13· ·have a higher -- a higher view of

14· ·lawyers and their -- their commitment

15· ·to the standards of the profession.

16· ·But that's for another time, I suspect,

17· ·you know.· The fact that you've been

18· ·a --

19· · · · · · MR. FLEMING:· Your Honor --

20· · · · · · THE JUDGE:· -- the fact that

21· ·you've represented somebody who is

22· ·accused of murder doesn't mean that,

23· ·you know, you adopted the individual's

24· ·view as to, you know, what you can and

25· ·can't do.
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·2· · · · · · MR. FLEMING:· I understand.

·3· ·Just this factual scenario is

·4· ·complicated by the fact that we're not

·5· ·talking about a subsequent legal

·6· ·representation.· We're talking about an

·7· ·expert witness engagement.· The fact

·8· ·that there's a lawyer, first of all, in

·9· ·a case where everyone knows the law is

10· ·gummy enough as it is.· But now we've

11· ·got a situation where, you know,

12· ·there's privilege invocations that are

13· ·preventing disclosure of information,

14· ·which would not occur in other

15· ·circumstances.

16· · · · · · THE JUDGE:· You can ask

17· ·questions about the list that's out

18· ·there.

19· · · · · · I do think it's fair to object

20· ·to the giving the identity of the

21· ·client that's not been disclosed

22· ·anywhere.· So to the extent that there

23· ·isn't evidence, be it in a court

24· ·proceeding or something else that's

25· ·public or a list that he is published,
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·2· ·I don't think that he's obligated to

·3· ·identify all of his clients or even

·4· ·some of them.· And in that regard -- In

·5· ·that regard -- Hold on.

·6· · · · · · Some of that comes up in a

·7· ·case that's reported at 8.14 at 132,

·8· ·Bernstein versus Bernstein.

·9· · · · · · Anything else?

10· · · · · · MS. CONNELL:· Not from the

11· ·plaintiff, your Honor.

12· · · · · · MS. EISENBERG:· Your Honor, I

13· ·just want to reserve my right on behalf

14· ·of the NRA to move to preclude --

15· · · · · · THE JUDGE:· Absolutely.

16· · · · · · MS. EISENBERG:· -- the

17· ·Witness.

18· · · · · · THE JUDGE:· Absolutely, again.

19· ·But going forward with respect to this

20· ·issue.· If you've asked questions -- if

21· ·there are objections as to specific

22· ·questions, I think I would be in a much

23· ·better position to respond to those.

24· ·And usually the way this works, and I'm

25· ·sure you all know this, you do the
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·2· ·depositions; you take a number of

·3· ·questions; you take questions that are

·4· ·a series of objections.· Maybe you --

·5· ·The witness is directed not to answer.

·6· ·And you collect up a number of them

·7· ·before you go to the magistrate, as

·8· ·opposed to going to the magistrate

·9· ·every time there's an objection with

10· ·the direction.

11· · · · · · Trying to figure out some way

12· ·to do this efficiently at some point.

13· · · · · · MR. CORRELL:· Your Honor this

14· ·is Kent Correll, I'm preserving my

15· ·rights as well.· Thank you for your

16· ·guidance.· I think this is very

17· ·helpful.

18· · · · · · THE JUDGE:· Absolutely.

19· · · · · · MR. CORRELL:· I think we'll be

20· ·able to muddle through this.

21· · · · · · THE JUDGE:· Certainly,

22· ·preserve.· And as I say, I'm available

23· ·to respond on specific objections.

24· ·Very difficult to do it when we're

25· ·speaking in the abstract.
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·1· · · · · · · · · · · J. TENENBAUM

·2· · · · · · · · ·MS. CONNELL:· Thank you very

·3· · · · much, Your Honor, I'm sure, on behalf

·4· · · · of all parties.· Thank you.

·5· · · · · · · · ·Okay.· Should I get

·6· · · · Mr. Tenenbaum back in?· Are you guys

·7· · · · ready?

·8· · · · · · · · ·THE VIDEOGRAPHER:· Okay.

·9· · · · We're still on the record here.· We

10· · · · were asked to stay on the record, so

11· · · · let's go off the record at 3:04.

12· · · ·(Whereupon, a short recess was taken.)

13· · · · · · · · ·THE VIDEOGRAPHER:· We're back

14· · · · on the record at 3:10.

15· BY MS. EISENBERG:

16· · · · · · · Q.· · You're not a Certified

17· · · · Public Accountant, right?

18· · · · · · · A.· · No.

19· · · · · · · Q.· · You're not an internal

20· · · · auditor, right?

21· · · · · · · A.· · No.

22· · · · · · · Q.· · You're not an external

23· · · · auditor, right?

24· · · · · · · A.· · No.

25· · · · · · · Q.· · Other than your admission
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·2· ·to Washington, D.C. to practice law, do

·3· ·you have any other licenses?

·4· · · · ·A.· · No other licenses.· I was

·5· ·admitted once to the -- or admitted to

·6· ·the U.S. Tax Court in connection with a

·7· ·nonprofit tax case, but that was it.

·8· · · · ·Q.· · That was just for one case?

·9· · · · ·A.· · I -- Honestly, I have a

10· ·certificate from the Tax Court on my

11· ·wall.· I think it was more than just

12· ·one case.· I think it wasn't like a

13· ·prohoc case, but honestly, it was so

14· ·many years ago.· It involved proposed

15· ·revocation of a tax exempt status of

16· ·501(c)(3) organization.· But other than

17· ·that, no, and no other states.

18· · · · ·Q.· · Are you --

19· · · · · · · ·Do you have any board

20· ·certifications?

21· · · · ·A.· · No.

22· · · · ·Q.· · You reviewed the Complaint

23· ·filed by the New York Attorney General,

24· ·right?

25· · · · ·A.· · I did, yes.
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·2· · · · ·Q.· · By the way, have you spoken

·3· ·to Attorney General James?

·4· · · · ·A.· · I have never spoken to or

·5· ·met her, no.

·6· · · · ·Q.· · Other than Ms. Connell,

·7· ·Ms. Fuchs, Mr. Thompson and the person

·8· ·to whom you referred to as Erica, have

·9· ·you had any interactions with anyone

10· ·else at the New York Attorney General's

11· ·Office?

12· · · · ·A.· · Just the receptionist who

13· ·greeted me when I arrived yesterday.

14· · · · ·Q.· · Okay.

15· · · · · · · ·Which iteration of the

16· ·Complaint filed by the New York

17· ·Attorney General did you review?

18· · · · ·A.· · I honestly can't recall.

19· ·But everything that I reviewed is going

20· ·to be listed in the exhibit to my

21· ·report.

22· · · · ·Q.· · And you've met with

23· ·Mr. Sheehan, right?

24· · · · ·A.· · No.

25· · · · · · MS. CONNELL:· Objection.
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·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · Earlier today you testified

·4· ·about a panel that you and Ms. Fuchs

·5· ·spoke on together; do you recall that

·6· ·testimony?

·7· · · · ·A.· · Yes.

·8· · · · ·Q.· · Did you guys socialize in

·9· ·connection with that panel?

10· · · · ·A.· · No.

11· · · · ·Q.· · You didn't go out for

12· ·drinks or anything like that?

13· · · · ·A.· · I believe we went across

14· ·the street to get a drink afterward

15· ·before she caught a train for maybe

16· ·30 minutes.

17· · · · ·Q.· · You and Ms. Fuchs?

18· · · · ·A.· · Mh-hm.

19· · · · ·Q.· · Where did you go?

20· · · · ·A.· · I believe it was RPM

21· ·Italian.· It's a restaurant across the

22· ·street from my old office.

23· · · · ·Q.· · And other than grabbing a

24· ·drink before she caught a plane --

25· · · · ·A.· · Train.
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·2· · · · ·Q.· · -- no other socializing,

·3· ·right?

·4· · · · ·A.· · No.

·5· · · · ·Q.· · You're familiar with the

·6· ·causes of action, asserted by the

·7· ·Attorney General against the NRA and

·8· ·other defendants?

·9· · · · ·A.· · I am.

10· · · · ·Q.· · And you're familiar with

11· ·the fact that each of those is asserted

12· ·pursuant to a New York statute?

13· · · · ·A.· · Correct.

14· · · · ·Q.· · What New York statutes does

15· ·the NYAG rely on in asserting her

16· ·claims against the NRA?

17· · · · ·A.· · I honestly don't remember

18· ·the name of the Statutes, they're the

19· ·New York not-for-profit corporation

20· ·statutes that apply to nonprofit

21· ·corporations that are incorporated in

22· ·New York.

23· · · · · · · ·And they involve things

24· ·such as -- such as I cited frequently

25· ·in my report -- conflict interests,
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·2· ·related party transactions,

·3· ·requirements for whistleblower

·4· ·protection policies that meet certain

·5· ·requirements and related issues.

·6· · · · ·Q.· · But you don't recall what

·7· ·they're called specifically, right?

·8· · · · ·A.· · I can refresh my memory

·9· ·with my report.· I might have the exact

10· ·names in there, but I don't recall

11· ·offhand.

12· · · · ·Q.· · I will represent to you

13· ·that one of the statutes prudent to

14· ·which the New York Attorney General has

15· ·sued the NRA is the Estates Powers and

16· ·Trusts law?

17· · · · ·A.· · Yes, I have heard that.

18· · · · ·Q.· · Under what specific section

19· ·of the EPTL does the NYAG assert her

20· ·claims against the NRA?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · I could not tell you that

23· ·off the top of my head.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · I will represent to you
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·2· ·another statute pursuant to which the

·3· ·NYAG asserts claims against the NRA is

·4· ·the New York Not-for-profit Corporation

·5· ·Law.· What specific sections of the

·6· ·NPCL does the NYAG rely on in asserting

·7· ·her claims against the NRA?

·8· · · · ·A.· · First off, I don't remember

·9· ·off the top of my head.· And I also --

10· ·I can't recall if the provisions

11· ·regarding requirements for how to deal

12· ·with conflict of interests, and related

13· ·party transactions as well as

14· ·whistleblower policies and related

15· ·issues, I don't remember which of those

16· ·statutes they fall in.

17· · · · · · · ·I certainly understand the

18· ·substance of those requirements and

19· ·reference them regularly in my report,

20· ·but I can't cite to the specific

21· ·sections of what statute they might

22· ·fall within.

23· · · · ·Q.· · The NPCL, the New York

24· ·Not-for-profit Corporation Law is not a

25· ·statute that you regularly deal with in
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·2· ·your practice; is it?

·3· · · · · · MS. CONNELL:· Objection.

·4· · · · ·A.· · No, it actually is.· It is.

·5· · · · · · MS. CONNELL:· May I ask you --

·6· · · · ·A.· · Part of -- If I can

·7· ·explain, we generally --

·8· · · · · · · ·We, my colleagues and I,

·9· ·serve as outside general counsel to

10· ·nonprofit organizations.· So we are

11· ·regularly advising on a broad array of

12· ·issues -- everything from contract

13· ·reviews to interpretations of bylaws,

14· ·and bylaw amendments, to dealing with

15· ·conflicts of interest and related party

16· ·transactions, dealing with governance

17· ·policies including whistleblower and

18· ·other policies, document retention

19· ·policies.

20· · · · · · · ·We deal with incorporation

21· ·of new entities.· We deal with

22· ·requirements of the various state and

23· ·nonprofit corporation statutes and how

24· ·those affect and regulate bylaws and

25· ·things like that.
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·2· · · · · · · ·And so because we have a

·3· ·number of clients -- we have about 550

·4· ·clients, and a number of them which are

·5· ·incorporated in New York -- and that's

·6· ·frankly, been the case for all of my

·7· ·career -- I am generally familiar with

·8· ·the provisions of the New York

·9· ·not-for-profit corporation statute.

10· · · · · · MS. EISENBERG:

11· · · · ·Q.· · How many of your current

12· ·clients are currently incorporated in

13· ·New York?

14· · · · ·A.· · Honestly, I would have to

15· ·venture a guess, maybe 15.

16· · · · ·Q.· · And you have given these

17· ·clients advice on the requirements of

18· ·the New York NPCL?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · Yes.· Along with clients

21· ·incorporated in many other states,

22· ·pursuant to their state nonprofit

23· ·corporation statutes.

24· · · · · · · ·And you also should

25· ·recognize that most of the state
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·2· ·nonprofit corporation statutes are

·3· ·similar to and modeled after the

·4· ·American Bar Association's model

·5· ·Nonprofit Corporation Act.

·6· · · · · · · ·Granted, New York's and

·7· ·California's are probably more

·8· ·different than many other states, and

·9· ·they have a lot of unique provisions.

10· · · · · · · ·But by and large, most of

11· ·the state nonprofit corporation

12· ·statutes share a lot of commonality and

13· ·similar provisions.

14· · · · · · MS. EISENBERG:

15· · · · ·Q.· · But New York's is unique,

16· ·right?

17· · · · ·A.· · It is.

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · Yes.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · And you're not admitted in

22· ·New York, right?

23· · · · ·A.· · No.· Because we don't --

24· · · · · · · ·I'm not a litigator.· We

25· ·don't -- I don't go into New York
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·2· ·courts.· I just advise on compliance

·3· ·with statutes with which I have a high

·4· ·level of familiarity.

·5· · · · ·Q.· · You're not a litigator,

·6· ·right?

·7· · · · ·A.· · No.

·8· · · · ·Q.· · You don't go into courts?

·9· · · · ·A.· · No.

10· · · · ·Q.· · That's not --

11· · · · · · MS. CONNELL:· Objection.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · -- something you do, right?

14· · · · ·A.· · No.

15· · · · · · MS. CONNELL:· Objection.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · And how many clients do you

18· ·have that are subject to the

19· ·requirements of the New York Estates

20· ·Powers and Trust Law?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · I -- I couldn't tell you.

23· ·That's not a law that we are generally

24· ·advising our clients on.· It's a law

25· ·that I'm now very familiar with because
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·2· ·of my work for this case, just like

·3· ·everything else that I reviewed in

·4· ·terms of the research and preparation

·5· ·and the drafting of the Expert Witness

·6· ·Reports.

·7· · · · · · · ·But that's not a statute,

·8· ·as compared to the New York General

·9· ·Not-for-profit Corporation Act, that's

10· ·not a statute that we advise on a more

11· ·regular basis.

12· · · · · · · ·And we also don't do trust

13· ·and estates law.· Not that that statute

14· ·is limited to trust and estates issues.

15· ·It's not; it's broader.· But because we

16· ·don't do estate planning and that sort

17· ·of work, we don't have much occasion to

18· ·deal with that statute.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · And how many clients are

21· ·subject --

22· · · · · · · ·How many of your clients

23· ·are subject to the requirements of the

24· ·New York Executive Law?

25· · · · · · MS. CONNELL:· Objection.
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·2· · · · ·A.· · I'm not sure.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · Are you familiar with New

·5· ·York Executive Law?

·6· · · · ·A.· · Generally speaking, I -- I

·7· ·can't cite chapter and verse as to what

·8· ·the different headings are and -- and

·9· ·section numbers or anything like that,

10· ·but I'm generally familiar with all of

11· ·the statutes that are relevant to this

12· ·case.

13· · · · ·Q.· · Do you know what specific

14· ·section of the Executive Law the NYAG

15· ·relies on in asserting her claims

16· ·against the defendants in this case?

17· · · · ·A.· · I don't, off the top of my

18· ·head.

19· · · · ·Q.· · Do you understand what the

20· ·elements of her claim are --

21· · · · · · · ·I'm sorry, you know that

22· ·she asserts a claim under the Executive

23· ·Law against the NRA, right?

24· · · · · · MS. CONNELL:· Objection.

25· · · · ·A.· · Again, I'd have to go back
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·2· ·and look at the specific provisions of

·3· ·the statute, look at the Complaint.

·4· · · · · · · ·I'm -- You're making a

·5· ·statement that I can't say for sure is

·6· ·accurate.

·7· · · · ·Q.· · So you don't know whether

·8· ·or not she asserts a claim against the

·9· ·NRA under Executive Law, right?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · No.· You had asked

12· ·something different.· You had asked

13· ·something for specific.· And I don't

14· ·know that that's necessarily true or

15· ·not true, so I can't comment on that.

16· · · · ·Q.· · You understand that one of

17· ·the claims against the NRA that the

18· ·NYAG asserts is pursuant to the EPTL,

19· ·seeking the appointment of the -- of an

20· ·independent compliance monitor and

21· ·independent governance and independent

22· ·governance expert and other injunctive

23· ·relief, right?

24· · · · ·A.· · Yes, you, I am.

25· · · · ·Q.· · And you've read the
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·2· ·statutory provision pursuant to which

·3· ·this claim is asserted?

·4· · · · ·A.· · I have.

·5· · · · ·Q.· · What are the elements of

·6· ·the claim that the NYAG must prove in

·7· ·order to prevail on that claim?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · I -- A.· I couldn't tell

10· ·you off the top of my head, and B.

11· ·That's not -- That's not anything that

12· ·we -- that I spent any notable time

13· ·opining on in my Expert Witness

14· ·Reports.

15· · · · · · · ·If you look at the opinions

16· ·at the -- the beginning of the report,

17· ·they really don't go to remedies.· They

18· ·go to the underlying conduct.

19· · · · · · · ·I was not asked to opine on

20· ·whether the remedies being sought by

21· ·the AG's office are appropriate for the

22· ·case.

23· · · · · · · ·I certainly did comment at

24· ·certain parts of my report,

25· ·particularly toward the end, and
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·2· ·explain the reasons why I felt some of

·3· ·those remedies, or all of those

·4· ·remedies, frankly, were appropriate in

·5· ·the case.· But that wasn't a primary

·6· ·focus of my report or my opinions.

·7· · · · ·Q.· · So you feel that the remedy

·8· ·of an independent compliance monitor is

·9· ·appropriate in the case, right?

10· · · · ·A.· · Yes.

11· · · · ·Q.· · And you feel that the

12· ·appointment of an independent

13· ·governance expert is appropriate in

14· ·this case?

15· · · · ·A.· · Yes.

16· · · · ·Q.· · Right?

17· · · · · · · ·The NYAG also seeks to

18· ·prohibit the NRA from soliciting

19· ·donations.· Do you feel that that is an

20· ·appropriate remedy?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · That is not something that

23· ·I opined on or evaluated.· So I really

24· ·can't speak to that.

25· · · · · · MS. EISENBERG:
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·2· · · · ·Q.· · Please take a look at

·3· ·Page 1 of your Report, Exhibit 1?

·4· · · · ·A.· · Yes.

·5· · · · ·Q.· · Under "Assignment," there

·6· ·is a paragraph that we've looked at

·7· ·before, that starts with the words

·8· ·"I've been asked"; do you see that?

·9· · · · ·A.· · Yes.

10· · · · ·Q.· · Where you say that you've

11· ·been asked to provide your expert

12· ·opinion on the fiduciary duties of the

13· ·enumerated individuals, under what law?

14· · · · ·A.· · Well, the fiduciary

15· ·duties --

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · Sorry.

18· · · · · · · ·The fiduciary duties of

19· ·offices, directors and key employees of

20· ·New York not-for-profit corporations, I

21· ·believe is codified in the New York

22· ·General Not-for-profit Corporation Law,

23· ·and it also stems from common law in

24· ·the State of New York, as is typical in

25· ·virtually every other state or every
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·2· ·other state.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · So you were asked to

·5· ·provide an opinion on the duties in New

·6· ·York, right?

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · Correct.

·9· · · · · · MS. EISENBERG:

10· · · · ·Q.· · And then you go on to say

11· ·that you were "asked to provide an

12· ·opinion on the standards of conduct

13· ·generally applicable to nonprofits"; do

14· ·you see that?

15· · · · ·A.· · Which number are you

16· ·referring to?

17· · · · ·Q.· · I'm referring to the

18· ·sentence right under the word

19· ·"assignment," that starts with the

20· ·words --

21· · · · ·A.· · Okay.

22· · · · ·Q.· · "I've been asked"?

23· · · · ·A.· · Yes.· And as I stated

24· ·earlier, that should say "nonprofits,"

25· ·plural.
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·2· · · · ·Q.· · Understood.

·3· · · · · · · ·So there's a reference to

·4· ·"standards of conduct generally

·5· ·applicable to nonprofits," right?

·6· · · · ·A.· · Correct.

·7· · · · ·Q.· · When you're referring to

·8· ·"standards of conduct, generally

·9· ·applicable to nonprofits," are you

10· ·referring to standards of conduct

11· ·generally applicable nonprofits in a

12· ·particular jurisdiction?

13· · · · ·A.· · How do I put it?· It --

14· ·It's both.· So, yes.· I'm referring to

15· ·New York Not-for-profit Corporations,

16· ·like the NRA.· But I'm also referring

17· ·to nonprofits, generally, because part

18· ·of what I did in my Report was

19· ·comparing the structures, processes,

20· ·policies, compliance constructs, and

21· ·everything else of the NRA to what are,

22· ·kind of, typical standard processes and

23· ·structures and compliance protocols in

24· ·other nonprofit corporations.

25· · · · · · · ·And so, yes, there was in
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·2· ·part a focus on New York, but frankly,

·3· ·there was equally as much of a focus on

·4· ·what are, kind of, standards and norms

·5· ·in nonprofit corporations, generally.

·6· · · · · · · ·And because these issues

·7· ·are pretty much the same from state to

·8· ·state in terms of fiduciary duties, of

·9· ·care, loyal to obedience, and things

10· ·you need to do safeguard a nonprofit

11· ·organization's assets, and measures to

12· ·detect and prevent fraud and abuse in

13· ·diversion of assets; you know, these

14· ·things are very common amongst all

15· ·nonprofit organizations from state to

16· ·state.

17· · · · · · · ·So some of what I opined on

18· ·is not specific to New York; it's

19· ·specific to nonprofit organizations,

20· ·generally.

21· · · · ·Q.· · What in your Report is

22· ·specific to New York?

23· · · · · · MS. CONNELL:· Objection.

24· · · · ·A.· · I will give you some

25· ·examples.· You know, for instance, when
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·2· ·I refer to the requirements of the New

·3· ·York statutes when it comes to conflict

·4· ·of interest and related party

·5· ·transaction, disclosures policies,

·6· ·protocols, prior approvals, that is

·7· ·specific to the New York statutes.

·8· · · · · · · ·When I refer to

·9· ·requirements to have a whistleblower

10· ·protection policy that meets certain

11· ·requirements, that's specific to New

12· ·York statutory requirements.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · Okay.

15· · · · · · · ·So where you talk about

16· ·whistleblower issue, you discuss those

17· ·under New York law?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · I discussed -- I made

20· ·references to the New York statutes and

21· ·what they require.· But I also compared

22· ·and contrasted with norms and common

23· ·practices in nonprofit organizations,

24· ·generally, when it comes to those

25· ·things.· So it was a combination of
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·2· ·both.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · So one of your conclusions

·5· ·is that the NRA did not act

·6· ·consistently with its obligations under

·7· ·whistleblower laws, right?

·8· · · · ·A.· · Yes.

·9· · · · · · MS. CONNELL:· Objection.

10· · · · · · MS. EISENBERG:

11· · · · ·Q.· · And that's your conclusion,

12· ·that the NRA did not act consistently

13· ·with its obligations under New York

14· ·whistleblower law, right?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · Both, under New York law

17· ·and generally.· Like for instance, New

18· ·York law, you know, says that you can't

19· ·retaliate against good faith

20· ·whistleblowers -- or it's something --

21· ·I don't remember the exact language.

22· ·It's something to that effect.

23· · · · · · · ·But I also opine more

24· ·generally on, that is a common practice

25· ·in -- no matter where a nonprofit is
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·2· ·incorporated, that it have a blower

·3· ·protection policy.· That's something

·4· ·that the IRS even asks about on the

·5· ·form I-90 since 2008.· And one of the

·6· ·most important -- some would say the

·7· ·most important provision in any

·8· ·whistleblower protection policy is a

·9· ·"no retaliation" clause.

10· · · · · · · ·So I'm referring both to

11· ·the New York statutory requirements as

12· ·well as to common nonprofit industry

13· ·practices.

14· · · · ·Q.· · So one of your conclusions

15· ·that when it comes to New York law, the

16· ·NRA did not act consistently with its

17· ·whistleblower-related obligations under

18· ·New York law, correct?

19· · · · ·A.· · Correct.

20· · · · ·Q.· · What makes you an expert to

21· ·opine on that issue?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · I'm very familiar with the

24· ·New York not-for-profit Corporation Act

25· ·and other applicable New York laws
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·2· ·because I regularly advise clients on

·3· ·compliance with those laws, well before

·4· ·I was ever retained as an expert in

·5· ·this case.

·6· · · · · · MS. EISENBERG:

·7· · · · ·Q.· · But you can't name the

·8· ·statutory provision of the NPCL,

·9· ·pursuant to which the NYAG asserts her

10· ·claims against the NRA, right?

11· · · · · · MS. CONNELL:· Objection.

12· · · · ·A.· · To be honest, if you asked

13· ·me a particular section number of the

14· ·D.C. Nonprofit Corporation Act, which

15· ·is probably the state -- or you know,

16· ·the Nonprofit Corporation Act that I'm

17· ·most familiar with because we deal with

18· ·it the most in our firm, I couldn't

19· ·even point to section numbers there.

20· ·So, no.

21· · · · · · · ·The answer is, no, I can't

22· ·point to a particular section number.

23· ·But I'm generally familiar with the

24· ·requirements in both statutes.

25· · · · · · MS. EISENBERG:
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·2· · · · ·Q.· · Can you name the NPCL

·3· ·provision pursuant to which the NYAG

·4· ·has sued any of the individual

·5· ·defendants?

·6· · · · · · MS. CONNELL:· Objection.

·7· · · · ·A.· · I cannot.· Not off the top

·8· ·of my head.

·9· · · · · · MS. EISENBERG:

10· · · · ·Q.· · But you say that you're

11· ·very familiar with the NPCL?

12· · · · · · MS. CONNELL:· Objection.

13· · · · ·A.· · I am very familiar with the

14· ·NCPL.· I'm very familiar with many

15· ·other statutes.· Just because I can't

16· ·cite particular section number,

17· ·pursuant to which a claim was brought,

18· ·does not make me, at least in my

19· ·judgment, any less familiar with the

20· ·statute.

21· · · · · · MS. EISENBERG:

22· · · · ·Q.· · Is there a single claim

23· ·that the NYAG asserts against the NRA

24· ·or the individual defendants for which

25· ·you know the elements?
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·2· · · · · · MS. CONNELL:· Objection.

·3· · · · ·A.· · Not off the top of my head,

·4· ·no.

·5· · · · · · MS. EISENBERG:

·6· · · · ·Q.· · Single claim NYAG asserts,

·7· ·against the NRA or the individual

·8· ·defendants for which you know the

·9· ·statutory provision?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · Not off the top of my head,

12· ·no.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · And you don't know whether

15· ·the whistleblower claim is asserted

16· ·pursuant to the NPCL or the EPTL or

17· ·Executive Law, right?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · Not off the top of my head.

20· ·If you'll allow me to consult the

21· ·exhibit list to my report, that might

22· ·be listed in there, but I can't tell

23· ·you for sure.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · And you don't know whether
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·2· ·the NYAG's related party transaction

·3· ·claim against the NRA is asserted under

·4· ·the NPCL, EPTL or Executive law, right?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · Not off the top of my head,

·7· ·correct.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · And you don't know whether

10· ·the NYAG's allegation and claim for

11· ·allegedly materially misleading

12· ·regulatory filings is asserted under

13· ·the EPTL, the NPCL or the Executive

14· ·Law, right --

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · Not off the top of my head,

17· ·correct.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · What defenses are available

20· ·to a defendant sued pursuant to

21· ·Section 715 of NPCL?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · Frankly, if you look at my

24· ·Expert Report, those were not issues I

25· ·was opining on.· I'm not a litigator
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·2· ·for the New York Attorney General's

·3· ·Office.· I'm not brining a case.· I'm

·4· ·not proving a case.

·5· · · · · · · ·I'm just opining on

·6· ·essentially standard industry practices

·7· ·along with New York statutory

·8· ·requirements that are imposed on New

·9· ·York nonprofit corporations and

10· ·nonprofit organizations, generally.

11· · · · · · · ·So the fact that I'm not

12· ·familiar with what the elements of a

13· ·defense are to certain claims, that's

14· ·not contained within my report; that's

15· ·not what I was asked to opine on.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · But you hold yourself out

18· ·to be an expert on the issue of

19· ·compliance with New York law, right?

20· · · · · · MS. CONNELL:· Objection,

21· ·argumentative.

22· · · · ·A.· · I hold myself out to be an

23· ·expert on the applicable standards of

24· ·care that apply in this case.· I'm not

25· ·holding myself out as an expert in
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·2· ·proving any of the New York AG's claims

·3· ·against any of the defendants.

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · In the paragraph under the

·6· ·word "Assignment" on Page 1, you refer

·7· ·to standards of care, and that appears

·8· ·in the third line from the bottom in

·9· ·that paragraph; do you see that

10· ·reference?

11· · · · ·A.· · Yes.

12· · · · ·Q.· · And then on Page 2, you

13· ·proceed to define standard of care as a

14· ·term, right?

15· · · · ·A.· · Yes.

16· · · · ·Q.· · Where you refer to

17· ·standards of care in Paragraph 1, I'm

18· ·sorry -- on Page 1 in the paragraph

19· ·under "Assignment," and you use the

20· ·word "standards of care," is that

21· ·effectively the term that you define on

22· ·the next page, on Page 2?

23· · · · ·A.· · Yes.

24· · · · ·Q.· · Further down, you refer

25· ·to --
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·2· · · · · · · ·On Page 1 in the first

·3· ·paragraph under "assignment," at the

·4· ·end of the paragraph, you refer to

·5· ·whether defendants, quote, "administer

·6· ·the NRA's charitable assets consistent

·7· ·with applicable standards"; do you see

·8· ·that?

·9· · · · ·A.· · Yes.

10· · · · ·Q.· · What does "applicable

11· ·standards" in that phrase refer to?

12· · · · ·A.· · Just like on Page 2 that

13· ·you just asked me about, where I

14· ·defined standard of care to mean both

15· ·statutory duties, that would mean New

16· ·York; as well as common law fiduciary

17· ·duties; along with prudent management

18· ·and oversight in the nonprofit field,

19· ·generally; generally accepted guidance

20· ·provided by industry leaders, and all

21· ·those -- as well as an organization's

22· ·own bylaws and policies and common

23· ·practices.

24· · · · · · · ·Just like there, as I

25· ·define the standard of care to mean
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·2· ·those things, that's what I'm referring

·3· ·to here as well when it comes to the

·4· ·administration of charitable assets

·5· ·consistent with applicable standards.

·6· ·It's all of those things combined; it's

·7· ·not just New York statutory

·8· ·requirements.

·9· · · · ·Q.· · So applicable standards as

10· ·that term is used on Page 1 is defined

11· ·by you to mean the same thing as what

12· ·you say for standard of care on Page 2,

13· ·correct?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · Yes.· And then there was

16· ·also a final sentence in that paragraph

17· ·that says:

18· · · · · · · ·"In some circumstances

19· ·there exists a range of policies and

20· ·behavior that are consistent with

21· ·prudent management and oversight.· But

22· ·the standard of care in this field is

23· ·sufficiently developed that there are

24· ·some actions that are clearly beyond

25· ·any measure of acceptability."
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·2· · · · · · · ·So yes, it's what I said in

·3· ·that paragraph to define a standard of

·4· ·care.· It is also what I meant to

·5· ·define applicable standards when it

·6· ·comes to the safeguarding of charitable

·7· ·assets.

·8· · · · ·Q.· · On Page 5 of -- of your

·9· ·report in Item 4, you state that:

10· · · · · · · ·"The NRA did not meet the

11· ·applicable standards for properly

12· ·administering its charitable assets";

13· ·do you see that?

14· · · · ·A.· · Yes.

15· · · · ·Q.· · We looked at that statement

16· ·before, right?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · Did I look at that

19· ·statement before?

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · Do you recall looking at

22· ·the statement earlier in your

23· ·deposition?

24· · · · ·A.· · Oh, yes, yes.

25· · · · ·Q.· · And that is a legal
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·2· ·conclusion; isn't it?

·3· · · · · · MS. CONNELL:· Objection.

·4· · · · ·A.· · No, I --

·5· · · · · · · ·Actually, I would disagree

·6· ·with that.· I don't find it to be a

·7· ·legal conclusion.· If you --

·8· · · · · · · ·If you look at my report,

·9· ·it is both comparing the standards, the

10· ·policies the practices of the NRA

11· ·compared to applicable legal

12· ·requirements, such as in New York, such

13· ·as from the IRS and else where; but

14· ·also and even more so comparing it to

15· ·standard nonprofit industry practices

16· ·generally when it comes to these areas.

17· · · · · · MS. EISENBERG:

18· · · · ·Q.· · Have you written any

19· ·scholarly or academic articles about

20· ·these standard industry practices?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · I've written a lot of

23· ·articles and given a lot of speaking

24· ·presentations as we just talked about

25· ·earlier.· I believe I have one that's
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·2· ·on our firm's website called the "Legal

·3· ·Duties of Nonprofit Board Members,"

·4· ·something to that effect, that speaks

·5· ·to these issues fairly directly, not in

·6· ·as comprehensive a manner as this

·7· ·report, but certainly speaks to

·8· ·fiduciary duties and what a -- boards

·9· ·needs to do.· Now, that was specific to

10· ·board members, but it generally touches

11· ·on a lot of these same issues, yes.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · It wasn't published in a

14· ·scholarly journal, though; was it?

15· · · · ·A.· · No.· I -- I don't think

16· ·identify ever had any --

17· · · · · · · ·Well, I have had some

18· ·articles published in nonprofit tax

19· ·journals.· I don't know if you consider

20· ·that a scholarly journal or not.  I

21· ·just had one recently published in a

22· ·Journal of Taxation of Exempts, an

23· ·article about unrelated business income

24· ·tax for nonprofits.

25· · · · · · · ·But generally, most of the
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·2· ·articles that I've written are not

·3· ·designed for scholarly publication.

·4· ·They're for magazines, newsletters and

·5· ·to put on our firm's website, things

·6· ·like that.

·7· · · · ·Q.· · Are you familiar with the

·8· ·peer review concept?

·9· · · · ·A.· · Of course.

10· · · · ·Q.· · Occurs in conjunction with

11· ·scholarly journals and --

12· · · · ·A.· · Yes.

13· · · · · · MS. CONNELL:· Objection,

14· ·sorry.

15· · · · · · MS. EISENBERG:

16· · · · ·Q.· · Have you written any

17· ·articles that have been peer reviewed

18· ·that talk about the requirements of New

19· ·York law?

20· · · · ·A.· · I have not.

21· · · · ·Q.· · Have you written any

22· ·articles that have been peer reviewed

23· ·that talk about related party

24· ·transactions?

25· · · · ·A.· · I have not.· Because I've
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·2· ·never written any peer review -- peer

·3· ·reviewed articles on any -- any topic.

·4· ·That's not what I --

·5· · · · · · · ·That's just not what I do.

·6· ·Different attorneys write different

·7· ·sorts of things in different sorts of

·8· ·publications, and that's just not

·9· ·something that's ever been something

10· ·that I've done.

11· · · · ·Q.· · You're not a professor of

12· ·law, right?

13· · · · ·A.· · No.

14· · · · ·Q.· · And you've never been a

15· ·professor of law, correct?

16· · · · ·A.· · I have never.· I've

17· ·guess-lectured at certain law school

18· ·and graduate school classes on occasion

19· ·on nonprofit legal topics -- George

20· ·Washington University, I believe

21· ·Georgetown University, and American

22· ·University in D.C. -- maybe three times

23· ·over the course of my career, just

24· ·guest-lectured on some topics.· But,

25· ·no, I've never been a professor.
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·2· · · · ·Q.· · And when you say three

·3· ·times total, that's between GW,

·4· ·Georgetown, and American combined?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · Yeah, I'm not -- I can't --

·7· · · · · · · ·I know George -- George

·8· ·Washington was certainly one of them,

·9· ·and I believe American was another one.

10· ·But it might have been two times at one

11· ·and one time another; honestly I can't

12· ·recall.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · And you can't recall

15· ·whether or not you guest lectured at

16· ·Georgetown, right?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · I -- I don't believe so,

19· ·but again, I'm not positive; but I

20· ·don't believe so.

21· · · · · · MS. EISENBERG:· Let's take a

22· ·five-minute break.

23· · · · · · THE VIDEOGRAPHER:· We will go

24· ·off the record at 3:39 and we'll end

25· ·Media Number 4.

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



356

·1· · · · · · · · · · · J. TENENBAUM

·2· · · ·(Whereupon, a short recess was taken.)

·3· · · · · · · · ·THE VIDEOGRAPHER:· We are back

·4· · · · on the record at 3:49.· This is Media

·5· · · · Number 5 in the deposition of

·6· · · · Tenenbaum.

·7· BY MS. EISENBERG:

·8· · · · · · · Q.· · Whose interest does the

·9· · · · NYAG represent in seeking the

10· · · · appointment of an independent

11· · · · compliance monitor at the NRA?

12· · · · · · · · ·MS. CONNELL:· Objection.

13· · · · · · · A.· · I believe they represent

14· · · · the interest of the people of The State

15· · · · of New York.

16· · · · · · · · ·MS. EISENBERG:

17· · · · · · · Q.· · Anyone else?

18· · · · · · · · ·MS. CONNELL:· Objection.

19· · · · · · · A.· · Not to the best of my

20· · · · knowledge, essentially the public

21· · · · interest with respect to the people of

22· · · · The State of New York.

23· · · · · · · · ·MS. EISENBERG:

24· · · · · · · Q.· · Who --

25· · · · · · · · · · Whose interest does the
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·2· ·NYAG represent in seeking the removal

·3· ·of Wayne LaPierre as the Executive Vice

·4· ·President of the NRA.

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · My understanding is the

·7· ·people of The State of New York.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · Anyone else?

10· · · · ·A.· · Not to my knowledge.

11· · · · ·Q.· · Whose interest does the

12· ·NYAG represent in seeking the removal

13· ·of John Frazer?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · Same answer.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · Whose interest does the

18· ·NYAG represent in seeking a prohibition

19· ·against solicitation?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · Same answer.

22· · · · · · MS. EISENBERG:

23· · · · ·Q.· · Insofar as the NYAG seeks

24· ·other relief against the NRA or

25· ·individual defendants, is it your
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·2· ·understanding that with regard to each

·3· ·of those claims and items of relief,

·4· ·the NYAG represents the people of The

·5· ·State of New York?

·6· · · · ·A.· · Yes.

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · And that she doesn't

10· ·represent anyone else's interest?

11· · · · · · MS. CONNELL:· Objection.

12· · · · ·A.· · That's my understanding.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · Are you familiar with the

15· ·concept of an analytical bias?

16· · · · ·A.· · No.

17· · · · ·Q.· · Your report in this case

18· ·has not been reviewed by anyone other

19· ·than the NYAG, right?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · I described the process

22· ·earlier for how the report was written,

23· ·and there were no other -- no other

24· ·individuals or entities involved in the

25· ·review.
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·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · It was not peer reviewed;

·4· ·was it?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · No.

·7· · · · · · MS. EISENBERG:

·8· · · · ·Q.· · And the individuals of the

·9· ·New York Attorney General's Office who

10· ·reviewed your report are all litigation

11· ·attorneys, right?

12· · · · · · MS. CONNELL:· Objection.

13· · · · ·A.· · To my knowledge, yes.

14· · · · · · MS. EISENBERG:

15· · · · ·Q.· · And they're all advocates

16· ·in this action, right?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · They're litigators who work

19· ·for the Attorney General's Office of

20· ·the State of New York.

21· · · · · · MS. EISENBERG:

22· · · · ·Q.· · And they're pursuing the

23· ·NRA, right?

24· · · · · · MS. CONNELL:· Objection.

25· · · · ·A.· · They have filed suit
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·2· ·against the NRA and for individual

·3· ·defendants, yes.

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · Have you discussed with the

·6· ·attorneys from the New York Attorney

·7· ·General's Office how much it has cost

·8· ·them to pursue the NRA?

·9· · · · · · MS. CONNELL:· Objection.

10· · · · ·A.· · No.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · You didn't ask; did you?

13· · · · ·A.· · No.· I didn't ask them.

14· ·I've had no such discussions.

15· · · · · · MS. CONNELL:· Objection.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · And you're familiar, are

18· ·you not, with Attorney General James's

19· ·statements in 2018, that she was going

20· ·to go after the NRA because of the

21· ·substance of its constitutionally

22· ·protected speech?

23· · · · · · MS. CONNELL:· Objection.

24· · · · ·A.· · No.· I don't remember that.

25· ·What I -- All I do remember is -- is
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·2· · · · that there was some controversial

·3· · · · statements that were -- that the NRA

·4· · · · believed that the statements that the

·5· · · · New York Attorney General made when she

·6· · · · announced the case were viewed as

·7· · · · controversial by the NRA.· That's what

·8· · · · I remember; I don't remember the

·9· · · · substance or the details, and I never

10· · · · saw -- As I said earlier, I never saw

11· · · · that press conference.

12· · · · · · · · ·MS. EISENBERG:

13· · · · · · · Q.· · And you're not aware of any

14· · · · statements Attorney General James made

15· · · · before the lawsuit was filed about

16· · · · going after the NRA?

17· · · · · · · A.· · I don't recall any --

18· · · · · · · · ·MS. CONNELL:· Objection.

19· · · · · · · A.· · -- such statements.

20· · · · · · · · ·MS. EISENBERG:· We'll mark 357

21· · · · as Exhibit 3.

22· · · ·(Whereupon, Articles· about· Letitia· James· re

23· the· NRA· was· · marked· · as· · Exhibit· · 3· · for

24· identification, as of November 1st, 2022.)

25· · · · · · · Q.· · We've handed you what we've
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·2· ·marked as Exhibit 3.

·3· · · · · · · ·Please take a look at that

·4· ·document and let us know once you've

·5· ·done that.

·6· · · · ·A.· · Okay.· I've read it.

·7· · · · ·Q.· · You haven't seen this

·8· ·article?

·9· · · · ·A.· · I have not.

10· · · · ·Q.· · This is the first time

11· ·you're seeing it?

12· · · · ·A.· · Yes.

13· · · · ·Q.· · You haven't heard about

14· ·this article?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · Nope.

17· · · · · · MS. EISENBERG:

18· · · · ·Q.· · This is the first time

19· ·you're hearing about it?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · Yes.

22· · · · · · MS. EISENBERG:

23· · · · ·Q.· · And the article reports on

24· ·Page 2 of the exhibit that:

25· · · · · · · ·"Letitia James, before she
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·2· ·became the Attorney General of our

·3· ·state, stated, quote, 'I will use the

·4· ·constitutional power as an Attorney

·5· ·General to regulate charities; that

·6· ·includes the NRA, to investigate their

·7· ·legitimacy.'"

·8· · · · · · · ·Do you see that?

·9· · · · ·A.· · Yes.

10· · · · · · MS. CONNELL:· Objection.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · Now you realize that she

13· ·made this statement before she became

14· ·Attorney General, right?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · I see that now.· I was not

17· ·aware of that.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · This is the other one.· And

20· ·you're not familiar with any other

21· ·statements Attorney General James made

22· ·in or around 2018 about going after the

23· ·NRA; are you?

24· · · · · · MS. CONNELL:· Objection.

25· · · · ·A.· · No.
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·2· · · · · · · · ·MS. EISENBERG:· We'll mark as

·3· · · · Exhibit 4, Tab 356.

·4· · · ·(Whereupon,· Article· about· Letitia· James· re

·5· the· NRA· · was· marked· · as· · Exhibit· · 4· · for

·6· identification, as of November 1st, 2022.)

·7· · · · · · · · ·MS. EISENBERG:

·8· · · · · · · Q.· · We've placed in front of

·9· · · · you what's been marked as Exhibit 4.

10· · · · · · · · · · Please take a look at the

11· · · · exhibit and let us know once you've had

12· · · · a chance to do so.

13· · · · · · · A.· · Will do.

14· · · · · · · · · · Oh, I've read it.

15· · · · · · · Q.· · And you haven't seen this

16· · · · article that we've marked as Exhibit 4

17· · · · before just now, right?

18· · · · · · · A.· · I have not.

19· · · · · · · · ·MS. CONNELL:· Objection.

20· · · · · · · · ·MS. EISENBERG:

21· · · · · · · Q.· · And on the last page, I'm

22· · · · sorry -- On the penultimate page of the

23· · · · article, which is Page 3 of the

24· · · · exhibit, under the heading "What is the

25· · · · most important issue?"· There's a
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·2· ·statement at the -- in the penultimate

·3· ·sentence that states:

·4· · · · · · · ·"The NRA holds itself out

·5· ·as a charitable organization, but in

·6· ·fact, it really is a terrorist

·7· ·organization."

·8· · · · · · · ·Do you see that statement?

·9· · · · ·A.· · I do.

10· · · · · · MS. CONNELL:· Objection.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · Did you realize before just

13· ·now that the Attorney General of our

14· ·state accused the NRA of being a

15· ·terrorist organization?

16· · · · ·A.· · I was not aware of when or

17· ·where she said that, but I do remember

18· ·reading some press coverage that the

19· ·NRA, itself, quoting that statement.

20· · · · · · · ·And I've heard that phrase

21· ·before, and obviously, objecting to it.

22· ·But I didn't know the context, and I

23· ·didn't know whether it was before or

24· ·after she was elected Attorney General.

25· · · · · · MS. EISENBERG:
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·2· · · · ·Q.· · You disagree with that

·3· ·statement, right?

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · I don't hold an opinion on

·6· ·it.

·7· · · · · · MS. EISENBERG:

·8· · · · ·Q.· · You don't think it has any

·9· ·merit, right?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · I don't hold an opinion on

12· ·it.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · You believe that the NRA

15· ·may be a terrorist organization?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · I don't hold an opinion on

18· ·it.· That's -- Those were not the

19· ·issues that I opined on in my reports.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · You're not going to testify

22· ·at the trial in this case, if called

23· ·and permitted to, that the NRA's

24· ·mission is not appropriate; are you?

25· · · · · · MS. CONNELL:· Objection.
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·2· · · · ·A.· · I don't know what questions

·3· ·I will be asked if I'm called to

·4· ·testify.· If I had to presume, I would

·5· ·not think that I would be asked or

·6· ·answer any questions regarding the

·7· ·appropriateness or inappropriateness of

·8· ·the NRA's mission and purposes.· That's

·9· ·not what I opined on in my report.

10· · · · · · MS. EISENBERG:

11· · · · ·Q.· · So it's not your intent to

12· ·testify at the trial of this case that

13· ·the NRA's mission is not appropriate?

14· · · · ·A.· · As I said, I don't know

15· ·what questions I would be asked, but,

16· ·no, that's not my intention to testify

17· ·to that effect.

18· · · · ·Q.· · Do you believe that the

19· ·NRA's mission is not appropriate?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · I have not -- I don't have

22· ·an opinion on that.· I haven't weighed

23· ·in on it.· That wasn't the focus of my

24· ·report.

25· · · · · · MS. EISENBERG:
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·2· · · · ·Q.· · You think it might be

·3· ·appropriate?

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · I have -- I will say this:

·6· ·I have no concerns or objections about

·7· ·the Second Amendment, if that's what

·8· ·you're asking.

·9· · · · ·Q.· · So you believe that the

10· ·NRA's mission might be inappropriate,

11· ·right?

12· · · · · · MS. CONNELL:· Objection.

13· · · · ·A.· · No.· I never opined on the

14· ·appropriateness or not of the NRA's

15· ·mission.· What I opined on was the

16· ·policies and procedures and practices

17· ·of the NRA and how it carries itself

18· ·out as nonprofit taxes exempt

19· ·organization, frankly, blind to the

20· ·mission and purpose of the

21· ·organization.

22· · · · · · MS. EISENBERG:

23· · · · ·Q.· · You did not claim that the

24· ·NRA does not perform valuable education

25· ·services, right?
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·2· · · · ·A.· · I do not.

·3· · · · ·Q.· · You do not claim that the

·4· ·NRA does not perform valuable gun

·5· ·safety services, right?

·6· · · · ·A.· · I do not.

·7· · · · ·Q.· · And you do not claim that

·8· ·the NRA does not perform valuable

·9· ·advocacy activities on behalf of the

10· ·Second Amendment, right?

11· · · · · · MS. CONNELL:· Objection.

12· · · · ·A.· · Correct.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · You have no basis to

15· ·criticize the NRA when it comes to gun

16· ·safety training, right?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · Correct.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · You have no basis to

21· ·criticize the NRA when it comes to

22· ·Second Amendment advocacy, right?

23· · · · · · MS. CONNELL:· Objection.

24· · · · ·A.· · Correct.

25· · · · · · MS. EISENBERG:
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·2· · · · ·Q.· · You have no basis to

·3· ·criticized the NRA when it comes to

·4· ·firearms education, right?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · Correct.

·7· · · · · · MS. EISENBERG:

·8· · · · ·Q.· · You have no reason to

·9· ·criticize the work of hundreds of

10· ·employees of the NRA, right?

11· · · · · · MS. CONNELL:· Objection.

12· · · · ·A.· · Correct.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · You have no reason to

15· ·criticize the work of volunteers for

16· ·the NRA, right?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · Correct.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · You have no reason to

21· ·criticize the NRA's members; do you?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · Correct.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · And you have no reason to
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·2· ·criticize the NRA's donors, right?

·3· · · · · · MS. CONNELL:· Objection.

·4· · · · ·A.· · Correct.

·5· · · · · · MS. EISENBERG:

·6· · · · ·Q.· · You've testified previously

·7· ·about the number of approximate hours

·8· ·you spent studying for -- studying the

·9· ·materials in this case.· What about

10· ·your colleagues?· How much time did

11· ·each of them spend working on this

12· ·case?

13· · · · ·A.· · I honestly don't know.

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · I would have to consult our

16· ·invoices and billing system.

17· · · · · · MS. EISENBERG:

18· · · · ·Q.· · How many invoices have you

19· ·sent to the New York Attorney General's

20· ·office?

21· · · · ·A.· · To the best of my

22· ·recollection, four, three or four.

23· ·There's actually, probably after this

24· ·month, we're in the beginning of a new

25· ·month that would probably be the
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·2· ·fourth.

·3· · · · ·Q.· · You agree that the New York

·4· ·Attorney General threatened to go after

·5· ·the NRA because of the substance of its

·6· ·constitutionally protected speech,

·7· ·right?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · I don't know that.· I've

10· ·read these two articles that you put in

11· ·front of me, but I don't know any more

12· ·about the motivations of the New York

13· ·Attorney General in pursuing the case,

14· ·and I did not opine on that.

15· · · · · · MS. EISENBERG:

16· · · · ·Q.· · You agree that if she is

17· ·pursuing the NRA because she disagrees

18· ·with its politically -- I'm sorry --

19· · · · · · · ·You agree that if she is

20· ·pursuing the NRA because she disagrees

21· ·with the substance of its

22· ·constitutionally protected speech, that

23· ·would be inappropriate, right?

24· · · · · · MS. CONNELL:· Objection.

25· · · · ·A.· · The focus of my report was
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·2· · · · not on those issues whatsoever.· So I

·3· · · · don't have an opinion on that.

·4· · · · · · · · ·MS. EISENBERG:

·5· · · · · · · Q.· · You would agree that when a

·6· · · · government official pursues an entity

·7· · · · because they disagree with the entity's

·8· · · · constitutionally protected speech,

·9· · · · that's inappropriate?

10· · · · · · · · ·MS. CONNELL:· Objection.

11· · · · · · · A.· · I did not and do not

12· · · · express an opinion on that.

13· · · · · · · · ·MS. EISENBERG:· Let's mark the

14· · · · Bylaws as the next exhibit.

15· · · ·(Whereupon,· NRA· Bylaws· · was· · marked· · as

16· Exhibit 5 for identification, as· of· November· 1st,

17· 2022.)

18· · · · · · · Q.· · We've placed in front of

19· · · · you what we've marked as Exhibit 5.

20· · · · · · · · · · What is it?

21· · · · · · · A.· · It appears to be the

22· · · · Bylaws, presumably the current Bylaws

23· · · · of the National Rifle Association of

24· · · · America.

25· · · · · · · Q.· · You reviewed the NRA's
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·2· ·Bylaws in connection with your work on

·3· ·this case, right?

·4· · · · ·A.· · I have.

·5· · · · ·Q.· · That is one of the

·6· ·documents that the NYAG provided you

·7· ·with?

·8· · · · ·A.· · Yes.

·9· · · · ·Q.· · One of the documents that

10· ·the attorneys of the NYAG determined to

11· ·be relevant, right?

12· · · · · · MS. CONNELL:· Objection.

13· · · · ·A.· · I believe that that was one

14· ·of -- within a category of documents

15· ·that we asked for at the outset, that I

16· ·asked for things like all the governing

17· ·documents of the NRA, articles of

18· ·corporation, by laws, policies and

19· ·procedures.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · So it is your testimony

22· ·that you asked for the Bylaws before

23· ·they provided it to you?

24· · · · ·A.· · As I said, I believe that

25· ·was captured.· It's hard for me to
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·2· ·remember every single thing that I

·3· ·asked for in the beginning.· But I

·4· ·vaguely remember in a telephone

·5· ·conversation asking for, among other

·6· ·things, all of the governing -- what we

·7· ·in our firm in our field call the

·8· ·governing documents of the

·9· ·organization -- articles of

10· ·incorporation, bylaws and policies.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · Did you ask the attorneys

13· ·at the New York Attorney General's

14· ·Office for any other categories of

15· ·documents?

16· · · · ·A.· · Yes.· I spoke to that

17· ·earlier.· I asked for all the relevant

18· ·pleadings in the case.· I asked for all

19· ·the relevant deposition and trial

20· ·testimony.

21· · · · · · · ·And frankly, I believe I

22· ·had like a catch-all, anything else

23· ·that I need to be able to review in

24· ·order to form an opinion on the

25· ·questions that I was asked to opine on.
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·2· · · · ·Q.· · So, you asked them to

·3· ·provide you with relevant deposition

·4· ·testimony, right?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · I asked them to provide

·7· ·with all of the deposition testimony

·8· ·and also the -- the bankruptcy court

·9· ·decision.· But, no, I didn't ask for

10· ·just what they thought was relevant.  I

11· ·asked for all deposition and trial

12· ·transcripts.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · And they provided you with

15· ·all deposition and trial transcripts?

16· · · · ·A.· · I am presuming so.

17· · · · ·Q.· · Did you ask them for all

18· ·documents that have been produced in

19· ·this case?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · I don't understand the

22· ·question.· Are you saying was every

23· ·document produced, something that I

24· ·asked for?

25· · · · · · MS. EISENBERG:

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



377

·1· · · · · · · · ·J. TENENBAUM

·2· · · · ·Q.· · No.

·3· · · · · · · ·What I'm asking you is

·4· ·whether or not you asked the NYAG for

·5· ·documents.· And if so, whether you

·6· ·asked them for all documents that have

·7· ·been produced or some smaller universe?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · I honestly can't recall.

10· · · · · · MS. EISENBERG:

11· · · · ·Q.· · You don't recall whether or

12· ·not you asked for documents, or you

13· ·don't recall for what documents you

14· ·asked?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · The latter.

17· · · · · · MS. EISENBERG:

18· · · · ·Q.· · So you think it's possible

19· ·that you might have asked them for a

20· ·smaller universe.· You just don't

21· ·remember if that's what you did, right?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · I do remember purposefully

24· ·asking for a very large universe of

25· ·documents.
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·2· · · · · · · ·I said, "I'd rather have

·3· ·more rather than less.· Just -- It's

·4· ·all going to go into a Dropbox, so it's

·5· ·easy for us to access," and I said,

·6· ·"I'd rather have it all there."

·7· · · · · · · ·I do remember something to

·8· ·that effect.

·9· · · · ·Q.· · And everything they

10· ·provided is listed in your Exhibit B or

11· ·is referenced in your report, right?

12· · · · ·A.· · Yes.

13· · · · · · MS. CONNELL:· Objection.

14· · · · ·A.· · Except publicly available

15· ·information.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · If it's not listed in

18· ·Exhibit B or your report, then they did

19· ·not provide it to you, right?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · Correct.

22· · · · · · MS. EISENBERG:

23· · · · ·Q.· · Let's take a look at

24· ·Article 2 of the NRA's Bylaws, which is

25· ·Bates numbered NRA-NYAG
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·2· ·ComDiv-00102894.

·3· · · · ·A.· · Are we talking about

·4· ·Page 1.

·5· · · · ·Q.· · Yes.

·6· · · · ·A.· · Okay.

·7· · · · ·Q.· · Article II of the Bylaws

·8· ·sets forth the NRA's Purposes and

·9· ·Objectives, right?

10· · · · ·A.· · Correct.

11· · · · ·Q.· · You've studied this

12· ·provision in connection with your work

13· ·on this case?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · I have reviewed it, yes.

16· · · · ·Q.· · The various items in

17· ·Article II set forth the purposes and

18· ·objectives of the NRA, right?

19· · · · ·A.· · Correct.

20· · · · ·Q.· · Let's start at the bottom.

21· ·One of the purposes and objectives of

22· ·the NRA is to promote hunter safety; do

23· ·you see that?

24· · · · ·A.· · Yes.

25· · · · ·Q.· · Do you have any reason to
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·2· ·criticize the NRA when it comes to its

·3· ·work to promote hunter safety?

·4· · · · ·A.· · No.

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · · · MS. EISENBERG:

·7· · · · ·Q.· · The fourth item refers to

·8· ·fostering and promoting the shooting

·9· ·sports, right?

10· · · · ·A.· · Yes.

11· · · · ·Q.· · You have no reason to

12· ·criticize the NRA when it comes to its

13· ·work to promote the shooting sports,

14· ·right?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · No.

17· · · · ·Q.· · And you're not saying that

18· ·the NRA isn't capable of fostering,

19· ·promoting and supporting shooting

20· ·sports, right?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · Correct.

23· · · · ·Q.· · Item 3 refers to training

24· ·members of law enforcement agencies and

25· ·others in marksmanship and safe
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·2· ·handling and efficient use of small

·3· ·arms; do you see that?

·4· · · · ·A.· · Yes.

·5· · · · ·Q.· · You have no reason to

·6· ·criticize the NRA when it comes to the

·7· ·work that it does to train members of

·8· ·law enforcement and others in

·9· ·marksmanship skills?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · Correct.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · You're not contending that

14· ·the NRA is incapable of training law

15· ·enforcement members in marksmanship,

16· ·right?

17· · · · ·A.· · Correct.

18· · · · ·Q.· · Is there any purpose or

19· ·objective stated in Article II for --

20· ·where you believe the NRA's unable to

21· ·achieve and promote that purpose?

22· · · · ·A.· · Can you restate the

23· ·question?· Are you asking me:· Do I

24· ·believe -- Are there any provisions

25· ·here that they are not able to fulfill?
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·2· ·Or are you asking me are there any

·3· ·provisions that I do not believe are

·4· ·appropriate?

·5· · · · ·Q.· · Are there any provisions in

·6· ·Article II that you believe are

·7· ·inappropriate?

·8· · · · ·A.· · No.

·9· · · · ·Q.· · Are there any objectives

10· ·stated in Article II that you contend

11· ·the NRA is unable to fulfill?

12· · · · ·A.· · No.

13· · · · · · MS. CONNELL:· Objection.

14· · · · · · MS. EISENBERG:

15· · · · ·Q.· · Are there any objectives

16· ·stated in Article II with regard to

17· ·which you criticize the NRA?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · No.

20· · · · · · MS. EISENBERG:· We could set

21· ·that aside.

22· · · · ·Q.· · Let's take a look at your

23· ·Report which is Exhibit 1.

24· · · · ·A.· · Okay.

25· · · · ·Q.· · Do you have that in front
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·2· ·of you?

·3· · · · ·A.· · I do.

·4· · · · ·Q.· · Let's turn to Page 11.

·5· · · · ·A.· · Okay.

·6· · · · ·Q.· · There's a reference at the

·7· ·top to specific duties under New York

·8· ·law; do you see that?

·9· · · · ·A.· · Yes.

10· · · · ·Q.· · Is this the extent of your

11· ·explanation of New York law in your

12· ·Report?

13· · · · · · MS. CONNELL:· Objection.

14· · · · ·A.· · Sorry, I'm just looking

15· ·through.· Well, there are certainly

16· ·plenty of other references to

17· ·applicable New York law and, in many

18· ·cases, specifying instances where those

19· ·laws were not complied with.

20· · · · · · · ·This is just a high-level

21· ·overview of New York law as it relates

22· ·to New York nonprofit corporations.

23· ·It's not designed to be a comprehensive

24· ·recitation of the applicable law.

25· · · · ·Q.· · So Section D on Page 11 is
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·2· · · · the extent of your explanation of New

·3· · · · York law in your Report, right?

·4· · · · · · · · ·MS. CONNELL:· Objection.

·5· · · · · · · A.· · Again, this is an Expert

·6· · · · Witness Report.· It's not a pleading,

·7· · · · trying to establish a claim and prove a

·8· · · · claim.· And so -- and this is not a --

·9· · · · this is not a legal analysis.· This is

10· · · · an Expert Witness Report evaluating

11· · · · conduct and practices of the NRA,

12· · · · compared to nonprofit industry norms.

13· · · · · · · · · · So unlike a pleading, where

14· · · · you would spell out very specifically

15· · · · and in great detail, all the applicable

16· · · · law, that wasn't the purpose of this

17· · · · function of this Report.

18· · · · · · · · ·MS. EISENBERG:· Ms. Court

19· · · · reporter could you please repeat the

20· · · · question.

21· · · · · · · · ·MS. CONNELL:· Objection.

22· · · ·(Whereupon,· the· requested· portion· was· read

23· back by the reporter.)

24· · · · · · · A.· · No, it's not.

25· · · · · · · Q.· · Where else in your report
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·2· ·do you explain New York law?

·3· · · · ·A.· · We could go through page by

·4· ·page.· I just flipped over and if

·5· ·you'll look on Page 22, it discusses

·6· ·the New York Not-for-profit Corporation

·7· ·law and, specifically, it's minimum

·8· ·requirements for conflict of interest

·9· ·policies.· So that's spelled out there.

10· ·And similar references to New York

11· ·statutory requirements are sprinkled

12· ·throughout the document.

13· · · · ·Q.· · Where on Page 2 were you

14· ·referring to?

15· · · · ·A.· · Twenty-two, the paragraph

16· ·that begins, "In contrast of Federal

17· ·law."

18· · · · ·Q.· · Where on Page 22 were you

19· ·referring to, sir?

20· · · · ·A.· · About halfway down the

21· ·paragraph that says, "In contrast to

22· ·Federal law," and then the whole rest

23· ·of that section, numbers 1 through 6

24· ·that bleed over to the next page.

25· · · · ·Q.· · So everything that starts
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·2· ·with the words "In contrast of -- to,"

·3· ·and ends with 715 on Page 23 is

·4· ·explanation of New York law?

·5· · · · ·A.· · That's another example,

·6· ·yes.

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · That's another example.· If

·9· ·you want another example, look at the

10· ·bottom of Page 23.· And I discuss the

11· ·New York Statutory Requirements when it

12· ·comes to related party transactions

13· ·with citations to the relevant

14· ·statutory provisions.· And that's that

15· ·entire Section B, subsection B.

16· · · · ·Q.· · The entire subsection b is

17· ·your discussion of New York law,

18· ·correct?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · As I said, it's my

21· ·discussion of the applicable New York

22· ·law when it comes to related party

23· ·transactions.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · So, it is your discussion
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·2· ·of New York law, right?

·3· · · · · · MS. CONNELL:· Objection.

·4· · · · ·A.· · Can you repeat the

·5· ·question, please.

·6· · · · ·Q.· · Yes.

·7· · · · · · · ·Section B that starts on

·8· ·Page 23 and ends on Page 24 of your

·9· ·report is your discussion of New York

10· ·law, correct?

11· · · · · · MS. CONNELL:· Objection.

12· · · · ·A.· · It's another example of my

13· ·discussion of New York law, yes.

14· · · · · · MS. EISENBERG:

15· · · · ·Q.· · Is this the last example of

16· ·your discussion of New York law?

17· · · · ·A.· · No.

18· · · · ·Q.· · Where else do you discuss

19· ·New York law in your Report?

20· · · · ·A.· · If you want me to page

21· ·through it, I'm happy to go throughout

22· ·the Report, focusing on the footnotes

23· ·where there's references to New York

24· ·statutory provisions, and there are

25· ·quite a few throughout the Report.
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·2· · · · · · · ·Do you want me to do that?

·3· · · · ·Q.· · Sure.

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · So, at the top of Page 17,

·6· ·there's a reference to one of the New

·7· ·York statutes that requires New York

·8· ·nonprofit -- nonprofit corporations

·9· ·with $1 million or more in gross

10· ·revenue to annually file an audit and

11· ·financial statement prepared by an

12· ·independent accountant.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · So that is another --

15· · · · ·A.· · And then --

16· · · · · · · ·And then it goes on to talk

17· ·about other aspects of the requirement.

18· · · · ·Q.· · So that is another example

19· ·where, in your Report, you discuss the

20· ·requirements of New York law, correct?

21· · · · ·A.· · Correct.

22· · · · ·Q.· · Anything else?

23· · · · ·A.· · Yes.

24· · · · · · MS. CONNELL:· Objection.

25· · · · ·A.· · On Page 45 around the
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·2· ·middle of the page, I stated many of

·3· ·these practices.· This is relating to

·4· ·whistleblower protection policies, and

·5· ·I opined on what are typical and common

·6· ·provisions in industry practice when it

·7· ·comes to nonprofit whistleblower

·8· ·protection policies.· And I said, "Many

·9· ·of these practices and norms are also

10· ·codified in Section 750B of the New

11· ·York Not-for-profit Corporation Act

12· ·which requires that certain entities

13· ·have such a Whistleblower Policy,

14· ·meeting certain criteria in addition to

15· ·any other required by law or policy."

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · Is there any other place in

18· ·your Report where you interpret New

19· ·York law?

20· · · · ·A.· · I will keep going.· That's

21· ·it for the underlying report --

22· · · · ·Q.· · Thank you.

23· · · · ·A.· · -- to the best of my

24· ·knowledge.

25· · · · ·Q.· · You're aware, are you not,
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·2· ·that in New York, expert opinions as to

·3· ·legal conclusions are impermissible?

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · I'm generally aware of

·6· ·that, yes.

·7· · · · · · MS. EISENBERG:

·8· · · · ·Q.· · And you're aware that the

·9· ·interpretation of a statute is a purely

10· ·question of law?

11· · · · · · MS. CONNELL:· Objection.

12· · · · ·A.· · I can't speak to the

13· ·specific requirements, but I know

14· ·generally that an Expert Witness Report

15· ·in New York is supposed to provide a --

16· ·a factual perspective and opinion as

17· ·opposed a purely legal opinion.

18· · · · · · · ·That being said, when we're

19· ·looking at policies and practices of

20· ·the NRA and talking about how they

21· ·diverge from standard industry practice

22· ·in the nonprofit industry, looking at

23· ·specific instances where they fail to

24· ·match up to the requirements in New

25· ·York law, as well as Federal Tax
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·2· ·Exemption Law and other things, is in

·3· ·my opinion, relevant to that analysis

·4· ·and part in parcel of the opinion that

·5· ·I'm giving in these reports.

·6· · · · · · MS. EISENBERG:

·7· · · · ·Q.· · So, your analysis is

·8· ·whether or not the NRA complies with

·9· ·New York law?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · To restate:· The --

12· · · · · · · ·My independent opinion

13· ·about how the policies and practices of

14· ·the NRA did not conform to norms and

15· ·standards in the nonprofit industry,

16· ·generally, is in part informed by

17· ·whether or not those policies and

18· ·practices comport with the requirements

19· ·of applicable federal and state law.

20· · · · · · · ·And so I believe that that

21· ·is all part and parcel of my report in

22· ·that the primary focus of the report is

23· ·talking about how those policies and

24· ·practices, and the overall culture and

25· ·atmosphere within the organization did
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·2· ·not comport with what are the norms for

·3· ·nonprofit organizations of the size and

·4· ·scope of the NRA.

·5· · · · · · MS. EISENBERG:

·6· · · · ·Q.· · You realize that in New

·7· ·York, the interpretation of a statute

·8· ·is the responsibility of the Court,

·9· ·right?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · If you're asking -- Are you

12· ·asking -- Let me restate this.

13· · · · · · · ·Are you asking me if a

14· ·judge or a jury has to rule on the

15· ·applicability of -- how a certain law

16· ·applies to a set of facts, that's the

17· ·responsibility of a judge as opposed to

18· ·someone else?· I'm not sure what you're

19· ·asking.

20· · · · ·Q.· · Is it fair to say that one

21· ·of the issues in this case is what

22· ·specific statutory provisions mean?

23· · · · · · MS. CONNELL:· Objection.

24· · · · ·A.· · Frankly, I'm thinking about

25· ·my Reports, there really wasn't any
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·2· ·question in my mind as to what the

·3· ·statutes mean.· They were very clear.

·4· ·It was more pointing out a number of

·5· ·areas where the NRA's policies and

·6· ·practices did not rise to the level of

·7· ·what is required under the New York

·8· ·statutes.

·9· · · · · · MS. EISENBERG:

10· · · · ·Q.· · So you believe that all New

11· ·York statutory provisions that are in

12· ·play in this case are clear?

13· · · · · · MS. CONNELL:· Objection.

14· · · · ·A.· · I thought they were pretty

15· ·clear as applied to the issues that I

16· ·was opining on, yes.

17· · · · · · MS. EISENBERG:

18· · · · ·Q.· · You --

19· · · · ·A.· · I'm not speaking --

20· · · · · · · ·I'm not speaking more

21· ·generally than that.

22· · · · ·Q.· · You understand that it's

23· ·Judge Cohen who will instruct the jury

24· ·on the law at the trial in this case,

25· ·right?
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·2· · · · · · · · ·MS. CONNELL:· Objection.

·3· · · · · · · A.· · Yes.

·4· · · · · · · · ·MS. EISENBERG:

·5· · · · · · · Q.· · You don't intend to do

·6· · · · that, right?

·7· · · · · · · · ·MS. CONNELL:· Objection,

·8· · · · argumentative.

·9· · · · · · · A.· · Absolutely -- no.

10· · · · · · · · ·MS. EISENBERG:· 194.

11· · · ·(Whereupon, Report by Greg· Plotts· was· marked

12· as· Exhibit· 6· · for· · identification,· · as· · of

13· November 1st, 2022.)

14· · · · · · · Q.· · What is Exhibit 6.

15· · · · · · · A.· · This looks to be a Report

16· · · · from Greg Plots who is with Aronson.

17· · · · It's entitled "Engagement Acceptance

18· · · · and Continuance Form."

19· · · · · · · Q.· · You've seen this before,

20· · · · right?

21· · · · · · · A.· · I believe that I have, yes.

22· · · · · · · Q.· · It was provided to you by

23· · · · the New York Attorney General's Office.

24· · · · · · · · ·MS. CONNELL:· Objection.

25· · · · · · · A.· · I believe so, yes.
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·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · Did anyone other than the

·4· ·New York Attorney General provide you

·5· ·with documents in this case?

·6· · · · ·A.· · No.· Other than what my

·7· ·colleagues and I found on our own from

·8· ·publicly available sources.

·9· · · · ·Q.· · You didn't really rely on

10· ·this document, did you?

11· · · · · · MS. CONNELL:· Objection.

12· · · · ·A.· · No.· I would disagree with

13· ·that.· I did opine on some aspects of

14· ·this.

15· · · · · · MS. EISENBERG:

16· · · · ·Q.· · Okay.

17· · · · · · · ·Where in your Report or

18· ·your Rebuttal Report did you do so?

19· · · · ·A.· · You're going to have to

20· ·give me time to go through it.

21· · · · · · · ·In the one area where I

22· ·opined was when I was talking about the

23· ·limitations of a CPA firm's audit of

24· ·the external financial statements of a

25· ·nonprofit organization and how such
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·2· ·audits -- For instance, second

·3· ·paragraph of Page 17:

·4· · · · · · · ·"While independent audits

·5· ·are important, a clean audit opinion is

·6· ·not a clean bill of health.· Financial

·7· ·statement audits are not intended to

·8· ·detect all failures of internal

·9· ·controls.· This caveat is included in

10· ·most audit cover letters, including

11· ·those received by the NRA.

12· · · · · · · ·"In my experience, and I've

13· ·seen this quite often, nonprofit

14· ·organizations that receive clean audit

15· ·opinions may still have significant

16· ·internal control problems."

17· · · · ·Q.· · Did you rely on documents

18· ·that we marked as Exhibit 6 to express

19· ·the opinion that you just read from

20· ·Page 17 of Exhibit 1?

21· · · · ·A.· · I'm not sure.· I've

22· ·reviewed a number of documents relating

23· ·to Aronson's work, I believe.· And I

24· ·don't know if that was the one that I

25· ·relied on specifically with respect to
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·2· ·what I just read to you.

·3· · · · ·Q.· · Fair enough.· Let's take a

·4· ·look at your Rebuttal Report, which is

·5· ·Exhibit 2?

·6· · · · ·A.· · Yes.

·7· · · · ·Q.· · If I could please direct

·8· ·your attention to footnote 18.

·9· · · · ·A.· · Okay.

10· · · · ·Q.· · You cite to Exhibit 6 in

11· ·footnote 18 of your Rebuttal Report,

12· ·right?

13· · · · ·A.· · Yes.

14· · · · ·Q.· · Other than footnote 18 of

15· ·your Rebuttal Report, you do not cite

16· ·to Exhibit 6 anywhere in your

17· ·Affirmative Report or the Rebuttal

18· ·Report, right?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · I can't say that for sure.

21· · · · · · MS. EISENBERG:

22· · · · ·Q.· · Sitting here right now, do

23· ·you recall any instance where you cite

24· ·to Exhibit 6 other than footnote 18?

25· · · · ·A.· · If you're asking me to
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·2· ·remember if I -- whatever 10 --

·3· ·10 digit document number from Aronson

·4· ·was cited anywhere else in either

·5· ·Report, I certainly can't say that off

·6· ·the top of my head.· I'm happy to look

·7· ·through every page and search for other

·8· ·footnotes.

·9· · · · ·Q.· · That's not necessary.

10· ·Thank you.

11· · · · · · · ·You've reviewed Exhibit 6

12· ·in connection with your work for this

13· ·case, right?

14· · · · ·A.· · Yes.

15· · · · ·Q.· · You considered it?

16· · · · ·A.· · Yes.

17· · · · ·Q.· · Let's take a look at the

18· ·page that is paginated 12 in the top

19· ·left corner and the Bates number is

20· ·Aronson NRA 004-6038.

21· · · · ·A.· · Yes.

22· · · · ·Q.· · Directing your attention

23· ·towards the second half of the page

24· ·that starts with the words "Aronson and

25· ·Craig Spray"; do you see that?
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·2· · · · ·A.· · Yes.

·3· · · · ·Q.· · And fair to say that the

·4· ·auditor is reporting that when they

·5· ·spoke to Craig Spray, he was very

·6· ·transparent?

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · It says here:· "Craig was

·9· ·very transparent and open in his

10· ·conversation," so I have no reason to

11· ·doubt that.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · But you don't mention that

14· ·in your report; do you?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · I reviewed thousands of

17· ·pages of documents.· There's no way

18· ·that I can cite everything that I

19· ·reviewed throughout my Report.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · And then in first bullet,

22· ·it states that:

23· · · · · · · ·"Craig Spray was not aware

24· ·of any fraud at the organization,"

25· ·right?
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·2· · · · ·A.· · It does say that, yes.

·3· · · · ·Q.· · Now, you accused the NRA of

·4· ·allowing fraudulent behavior to occur

·5· ·at the NRA, right?

·6· · · · · · MS. CONNELL:· Objection,

·7· ·argumentative.

·8· · · · ·A.· · Fraudulent behavior in

·9· ·part.· But a lot of it wasn't just, you

10· ·know, fraud, I would view more as

11· ·theft, right? -- which was proven or

12· ·admitted I can't recall by Joshua

13· ·Powell, by Millie, in terms of personal

14· ·expenses being paid by the NRA.

15· · · · · · · ·So whether you put it in a

16· ·bucket of fraud or whether you put it

17· ·in a bucket of diversion of assets or

18· ·inappropriate safeguarding of assets --

19· ·I'm not trying to categor- --

20· ·categorize what bucket it goes into.

21· · · · · · · ·But certainly, there were

22· ·examples of that cited throughout both

23· ·of my Reports.

24· · · · ·Q.· · You used the word fraud

25· ·your report, right?
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·2· · · · ·A.· · Yes.· I did, but not to

·3· ·describe all of the various diversions

·4· ·of assets and inappropriate use of

·5· ·charitable assets.· Like I said, that

·6· ·term fraud has a different meaning.

·7· · · · · · · ·So for instance, if rules

·8· ·aren't complied with in terms of

·9· ·treating, you know, private air travel

10· ·as a working condition fringe benefit,

11· ·I wouldn't put the word -- the label

12· ·fraud on it, but it's an inappropriate

13· ·use of charitable assets, if that

14· ·answers your question.· And there's a

15· ·lot of examples like that.

16· · · · ·Q.· · But you used the word fraud

17· ·in your report, right?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · I believe so, to describe

20· ·certain instances, like I said, where,

21· ·you know, funds were being -- I don't

22· ·know what the right word is, if it's

23· ·embezzlement or what not from the

24· ·organization.· But what I'm saying is

25· ·I'm not using that term to describe all
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·2· ·of the various examples of poor

·3· ·safeguarding of charitable assets

·4· ·throughout my reports.

·5· · · · ·Q.· · Who embezzled money from

·6· ·the association?

·7· · · · ·A.· · Like I said, maybe

·8· ·embezzlement is not the right word.

·9· ·But both Joshua Powell and Millie, I'm

10· ·sorry, I can't remember her last name.

11· · · · ·Q.· · Hallow?

12· · · · ·A.· · Hallow -- were -- I don't

13· ·recall if they admitted it or they were

14· ·just discovered -- But in both cases

15· ·they were taking NRA assets for their

16· ·own personal benefit in a way that was

17· ·not allowed.

18· · · · ·Q.· · And --

19· · · · ·A.· · Put whatever label on that

20· ·you want.

21· · · · ·Q.· · Anything else --

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · And there's a lot of

24· ·examples of inappropriate use of assets

25· ·described in my Report.· And like I

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



403

·1· · · · · · · · ·J. TENENBAUM

·2· ·said, whether you put it in that

·3· ·bucket.

·4· · · · · · · ·Whether you're looking at

·5· ·inappropriate expense, you know --

·6· ·expense reimbursements and/or

·7· ·nonbusiness expenses being covered by

·8· ·the organization, whether you're

·9· ·looking at private air travel being

10· ·paid for and not being treated as

11· ·taxable income -- All of these things

12· ·are inappropriate safeguarding of

13· ·assets.

14· · · · · · · ·I would not put the label

15· ·fraud or embezzlement on all these

16· ·things, probably not even on most of

17· ·them, but they are certainly

18· ·problematic.

19· · · · · · · ·They reflect a lack of

20· ·safeguarding of charitable assets of

21· ·the organization, and they certainly

22· ·don't comport with standard industry

23· ·nonprofit practice and custom.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · You believe that what
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·2· ·Mr. Powell is alleged to have done is

·3· ·embezzlement, right?

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · I'm not putting a label on

·6· ·it, and I don't believe I use that term

·7· ·anywhere in my reports.

·8· · · · ·Q.· · Which term?

·9· · · · ·A.· · Embezzlement.

10· · · · ·Q.· · So you are not aware of any

11· ·instance of embezzlement at the NRA,

12· ·correct?

13· · · · · · MS. CONNELL:· Objection.

14· · · · ·A.· · That's not what I said.  I

15· ·don't -- I don't know if that term has

16· ·a legal meaning or not, so I don't

17· ·know -- I don't want to use that term

18· ·inappropriately.

19· · · · · · · ·I do know that Mr. Powell

20· ·and Millie were found to have taken

21· ·NRA -- used and taken NRA funds for

22· ·their own personal benefit.· Put

23· ·whatever label on that you want.

24· ·That's how I described it in my Report.

25· ·I'm not trying to label it fraud or
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·2· ·embezzlement for any other reason.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · Who else at the NRA took

·5· ·NRA funds for their personal use,

·6· ·whether we describe it as fraud,

·7· ·embezzlement or something else?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · I mean, I gave you some

10· ·examples earlier, for instance, of

11· ·quite a number of expenses being paid

12· ·for, either directly by the NRA or

13· ·paying them through Ackerman McQueen in

14· ·ways that that were later determined,

15· ·in some cases, to be personal

16· ·expenses -- even instances where

17· ·Mr. LaPierre paid back some monies to

18· ·the -- I mean to the NRA -- for excess

19· ·benefit transactions and things that

20· ·should have been reimbursed by him

21· ·because they were personal expenses.

22· ·There's a lot of examples like that

23· ·throughout my Report.

24· · · · · · · ·I don't know if that's what

25· ·you're asking me or not.
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·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · Other than what

·4· ·Mr. LaPierre repaid, the situation with

·5· ·Mr. Powell and the situation with

·6· ·Ms. Hallow, who else took money from

·7· ·the NRA for their personal purposes?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · I did not categorize in my

10· ·report a lot of these financial

11· ·improprieties as being, you know,

12· ·"individuals taking money for their own

13· ·personal benefit."

14· · · · · · · ·But when you have personal

15· ·expenses being covered and/or paid for

16· ·by the NRA, that's inappropriate.

17· · · · · · · ·When you have overpayment

18· ·to vendors without proper documentation

19· ·and business justifications and all the

20· ·other protocols required by NRA's own

21· ·policies and by the New York statutes,

22· ·that's inappropriate.

23· · · · · · · ·When you have $10 to

24· ·$12 million being expended in legal

25· ·fees to pursue a bankruptcy proceeding,

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



407

·1· · · · · · · · ·J. TENENBAUM

·2· ·an effort that wasn't at all, in my

·3· ·opinion, properly vetted or approved by

·4· ·the organization, that's inappropriate.

·5· · · · · · · ·There's many other examples

·6· ·that I cited in my Reports as well.

·7· · · · ·Q.· · You're not an expert in

·8· ·bankruptcy law; are you?

·9· · · · · · MS. CONNELL:· Objection.

10· · · · ·A.· · No.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · And you told us you're not

13· ·a litigator, right?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · Correct.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · You're not qualified to

18· ·defend a not-for-profit corporation in

19· ·a New York Attorney General enforcement

20· ·proceeding, such as this one, right?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · No.· I would not say that.

23· ·So what I would say is that I'm not a

24· ·litigator.· I don't go into court to

25· ·represent clients, but many times in
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·2· ·the past, when my clients were subject

·3· ·to either enforcement actions that

·4· ·sometimes led to litigation and

·5· ·sometimes didn't, I was often involved

·6· ·as part of the team advising the

·7· ·client.· But I am not one that will go

·8· ·into court to represent my client in

·9· ·the litigation against the New York

10· ·Attorney General, no.

11· · · · · · MS. EISENBERG:· Move to strike

12· ·everything after I would not say that.

13· · · · ·Q.· · Would you agree with me

14· ·that in Exhibit 6, Aronson states that

15· ·Greg Spray reported that he was not

16· ·aware of any fraud at the organization?

17· · · · · · MS. CONNELL:· Object.

18· · · · ·A.· · Yes, I see that.

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · I see that in his -- in

21· ·Greg's report, yes.

22· · · · · · MS. EISENBERG:

23· · · · ·Q.· · In your report, you

24· ·conclude that:

25· · · · · · · ·"There are too many
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·2· ·opportunities at the NRA for

·3· ·individuals to continue to violate the

·4· ·law," right?

·5· · · · ·A.· · Correct.

·6· · · · ·Q.· · But you didn't consider

·7· ·that Greg Spray said he was not aware

·8· ·of any fraud at the organization in

·9· ·drawing that conclusion; did you?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · I did not point to this

12· ·provision in Mr. Plotts Report, but I

13· ·did point to a number of serious

14· ·concerns that Mr. Spray did raise and

15· ·that, in my judgment after reviewing

16· ·the record, led to his termination from

17· ·his employment with the NRA.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · So you drew conclusions as

20· ·to what led to his termination?

21· · · · ·A.· · I inferred it from the

22· ·facts, yes.

23· · · · ·Q.· · And that's what normally

24· ·jurors would do, right?

25· · · · · · MS. CONNELL:· Objection,
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·2· ·argumentative.

·3· · · · ·A.· · In my opinion, I reviewed

·4· ·what transpired -- not even the law,

·5· ·just the facts of what transpired --

·6· ·and I rendered an opinion that

·7· ·Mr. Spray was effectively functioning

·8· ·as a whistleblower and was terminated

·9· ·as a result.· Yes, that was my factual

10· ·conclusion which I believe I'm

11· ·permitted to do in an Expert Witness

12· ·Report like this.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · You believe that you're

15· ·permitted to draw ultimate factual

16· ·conclusions in a witness in an Expert

17· ·Report like this?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · My report looked at facts,

20· ·things that occurred, things that

21· ·failed to occur at the NRA, involving

22· ·individual defendants, compared it to

23· ·norms and practices in the nonprofit

24· ·community, and drew factual conclusions

25· ·about that, yes, absolutely.
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·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · "Drew factual conclusions"

·4· ·about what happened at the NRA, right?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · And how it compared to

·7· ·norms and common practices in the a

·8· ·nonprofit industry, yes.

·9· · · · · · MS. EISENBERG:

10· · · · ·Q.· · And so you concluded that

11· ·Craig Spray was a whistleblower, right?

12· · · · ·A.· · In my judgment, while some

13· ·people might not put that label on it,

14· ·and I'm not really big on labels.

15· · · · · · · ·What I'm big on is the fact

16· ·that he was raising some significant

17· ·concerns, the final one being about the

18· ·way the bankruptcy filing happened.

19· ·And I believe I read that he had a

20· ·conversation with Mr. LaPierre,

21· ·something to the effect of:· I think

22· ·it's time we go our separate ways, and

23· ·then he entered into if I recall a

24· ·severance agreement that says he was

25· ·being terminated without cause and
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·2· · · · shortly there after his termina- -- his

·3· · · · employment ended.

·4· · · · · · · · · · So yes, I inferred from all

·5· · · · of those facts that he was effectively

·6· · · · a whistleblower and that he was asked

·7· · · · to leave and was offered a severance

·8· · · · agreement because of that, yes.

·9· · · · · · · · ·MS. CONNELL:· I think we've

10· · · · been on the record for a little over an

11· · · · hour.· We would like a break.· I have

12· · · · to use the bathroom.

13· · · · · · · · ·MS. EISENBERG:· Certainly.

14· · · · · · · · ·MS. CONNELL:· Great.

15· · · · · · · · ·THE VIDEOGRAPHER:· Okay.· We

16· · · · will go off the record 4:43, ending

17· · · · Media Number 5.

18· · · ·(Whereupon, a short recess was taken.)

19· · · · · · · · ·THE VIDEOGRAPHER:· Okay.· We

20· · · · are back on the record at 4:53.· This

21· · · · will be Media 6 in the deposition of

22· · · · Tenenbaum.

23· BY MS. EISENBERG:

24· · · · · · · Q.· · You concluded that Greg

25· · · · Spray was effectively a whistleblower,
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·2· ·right?

·3· · · · ·A.· · And that's my own personal

·4· ·characterization, not a legal

·5· ·conclusion.· But I believe that he was

·6· ·calling attention to some problematic

·7· ·practices, and then he was ultimately

·8· ·terminated.· That seemed pretty clear

·9· ·that he was terminated, and I do

10· ·believe it was because of those things.

11· ·Again, that's my inference based on the

12· ·facts that I reviewed and the documents

13· ·I reviewed.

14· · · · ·Q.· · You concluded that he was

15· ·retaliated against, right?

16· · · · ·A.· · Correct.

17· · · · ·Q.· · And that is another opinion

18· ·that you intend to express at the trial

19· ·in this case?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · I expressed it in my

22· ·reports, so anything that's in my

23· ·report would be something that I would

24· ·potentially express at trial.

25· · · · · · MS. EISENBERG:
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·2· · · · ·Q.· · What technique did you use

·3· ·to arrive at your conclusion that

·4· ·Mr. Spray was effectively a

·5· ·whistleblower?

·6· · · · ·A.· · What technique?· I don't

·7· ·know what that means.

·8· · · · ·Q.· · Did you use a technique of

·9· ·any kind to arrive at your conclusion

10· ·that Mr. Spray was effectively a

11· ·whistleblower?

12· · · · ·A.· · I did not use any

13· ·particular technique, no.

14· · · · ·Q.· · All you did was look at

15· ·some documents and testimony, right?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · I looked at all the

18· ·relevant documents and testimony and

19· ·other information, and using my own

20· ·experience and judgement, came to

21· ·conclusion that, to me, it seemed like

22· ·he was forced out for calling attention

23· ·to too many issues.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · Let's take a look at
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·2· ·Exhibit 6, page ending in Bates number

·3· ·6038.

·4· · · · · · · ·This is the same page we

·5· ·were looking at before.

·6· · · · ·A.· · Yes.

·7· · · · ·Q.· · Directing your attention to

·8· ·the bulleted list in the middle of the

·9· ·page, do you see that?

10· · · · ·A.· · Yes.

11· · · · ·Q.· · It states:

12· · · · · · · ·"Aronson"-- and I'm sorry,

13· ·right above the first bullet it states:

14· · · · · · · ·"Aronson will continue to

15· ·try to set up a meeting with Craig.

16· ·However, in the meantime, Aronson

17· ·received the transcript of his

18· ·testimony at the bankruptcy case and

19· ·noted the following points."

20· · · · · · · ·Do you see that?

21· · · · ·A.· · Yes.

22· · · · ·Q.· · And then Aronson states

23· ·that:

24· · · · · · · ·"The NRA and Craig decided

25· ·to go their separate ways at the end of
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·2· ·January 2021."

·3· · · · · · · ·Do you see that?

·4· · · · ·A.· · I do.

·5· · · · ·Q.· · So, according to Aronson,

·6· ·Craig Sprays testimony characterizes

·7· ·his departure as a decision to go their

·8· ·separate ways, right?

·9· · · · · · MS. CONNELL:· Objection.

10· · · · ·A.· · That's what Mr. Plotts

11· ·concluded.· That's not necessarily what

12· ·I concluded.

13· · · · · · MS. EISENBERG:

14· · · · ·Q.· · Okay.

15· · · · · · · ·Well, did you look at the

16· ·bankruptcy testimony to which

17· ·Mr. Plotts refers to see if that's in

18· ·fact what Mr. Spray said?

19· · · · ·A.· · Yes, I did.

20· · · · ·Q.· · And you disagree with

21· ·Mr. Plotts's conclusion?

22· · · · ·A.· · Like I said before, when I

23· ·pieced together all of the different

24· ·facts including, by the way, a key one

25· ·that Mr. Spray refused to sign the 2019
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·2· ·Form 990 -- IRS Form 990 for the NRA,

·3· ·and then his objection to the

·4· ·bankruptcy filing, and the fact that he

·5· ·was left out of it, and then he was cut

·6· ·out of key communications, if I recall,

·7· ·with other key officers in the

·8· ·organization -- you put all of that

·9· ·together, you hear how he described

10· ·that conversation with Mr. LaPierre

11· ·about going separate ways, you see a

12· ·severance agreement that has 18 months

13· ·of severance pay in it.· And being

14· ·someone who counsels clients regularly

15· ·on those sorts of employee termination

16· ·issues and drafts and negotiates

17· ·severance agreements, to me, I took all

18· ·of that in my judgment, I think he was

19· ·forced out.

20· · · · · · · ·Can I conclude that for

21· ·absolute certainty?· Of course not.

22· · · · ·Q.· · But you want the jury to

23· ·know that that was your conclusion,

24· ·right?

25· · · · · · MS. CONNELL:· Objection.
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·2· · · · ·A.· · That was my analysis and my

·3· ·judgment, yes.

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · And Mr. Plotts goes on to

·6· ·note in the third bullet from the

·7· ·bottom that according to Mr. Spray's

·8· ·testimony in the bankruptcy case

·9· ·Mr. Spray moved out of his apartment in

10· ·Washington, D.C. and moved his stuff

11· ·out of his office as he was working

12· ·remotely from Michigan in late 2020; do

13· ·you see that?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · I do.· As did many other

16· ·people in the Washington, D.C. area

17· ·during COVID-19, moved to other parts

18· ·of the country, other parts of the

19· ·world, places where they came from.

20· ·That was a very common practice, as I

21· ·think all of us know, especially in

22· ·2020, the first year of COVID.

23· · · · · · MS. EISENBERG:

24· · · · ·Q.· · So for the reasons that you

25· ·just said, you decided to disregard the
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·2· ·reference to his having moved out of

·3· ·his apartment in D.C.?

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · I didn't disregard it, and

·6· ·I was aware of it.· It just did not

·7· ·affect my judgment that ultimately he

·8· ·was terminated or forced out, whatever

·9· ·the word that you want to use.

10· · · · ·Q.· · And you did not reference

11· ·this in your report, right? -- that he

12· ·moved out of his apartment?

13· · · · ·A.· · I did not.

14· · · · ·Q.· · You claim to be an

15· ·independent expert, right?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · Correct.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · It states here that

20· ·according to Craig Spray's bankruptcy

21· ·testimony he was fine that he did not

22· ·sign the 990, and that Mr. LaPierre

23· ·signed it, as some of the information

24· ·disclosed was before Craig Spray

25· ·arrived at the NRA; do you see that?
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·2· · · · ·A.· · I do.

·3· · · · · · MS. CONNELL:· Objection.

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · Now, you did not mention in

·6· ·your report that Mr. Spray testified

·7· ·that he was fine, that he did not sign

·8· ·the 990, right?

·9· · · · · · MS. CONNELL:· Objection.

10· · · · ·A.· · Correct.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · And you did not mention in

13· ·your report that according to

14· ·Mr. Spray's bankruptcy testimony, Wayne

15· ·signed it because the information

16· ·disclosed was before Mr. Spray arrived

17· ·at the NRA; did you?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · Correct.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · You testified earlier today

22· ·that one of the things that you did in

23· ·this case was compare the NRA to

24· ·others.· Do you recall that testimony?

25· · · · ·A.· · Yes.
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·2· · · · ·Q.· · And you compared the NRA to

·3· ·whom?

·4· · · · ·A.· · Not any one or two or three

·5· ·particular organizations, just other

·6· ·similarly-sized, large, you know, two,

·7· ·$300 million-plus annual budget

·8· ·nonprofit organizations that I have

·9· ·counseled and advised in the past.· And

10· ·there are a number of them.

11· · · · ·Q.· · Have you performed a

12· ·comparison of this type before?

13· · · · ·A.· · I'm not sure I understand

14· ·the question.

15· · · · · · MS. CONNELL:· Objection.

16· · · · · · I'm sorry, I should have

17· ·objected earlier.

18· · · · · · MS. EISENBERG:

19· · · · ·Q.· · Well, you compared the NRA

20· ·to others in this case, right?

21· · · · ·A.· · What I did in my report was

22· ·talk about what I would have expected

23· ·an organization like this to do under

24· ·certain circumstances.

25· · · · · · · ·So, yes, if you're calling
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·2· ·that a comparison to other

·3· ·similarly-situated, similarly-sized

·4· ·nonprofit organizations, then the

·5· ·answer would be "yes."

·6· · · · · · · ·But I did not do some side

·7· ·by side comparison:· This organization

·8· ·did this; NRA did this.· This

·9· ·organization did this; NRA did that.

10· · · · ·Q.· · So it is incorrect then to

11· ·say that as part of your work on this

12· ·case, you compared the NRA to others?

13· · · · · · MS. CONNELL:· Objection.

14· · · · ·A.· · That is not correct.  I

15· ·would not agree with that.· I did

16· ·compare it to others.

17· · · · · · · ·What was notable to me was

18· ·that the NRA, frankly, was an outlier

19· ·compared to norms practices, customs in

20· ·virtually every other large

21· ·organization that I worked with.

22· · · · · · · ·That was very notable to

23· ·me.· That is a comparison to other

24· ·organizations in a general sense, for

25· ·sure.· And I gave a lot of examples of
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·2· ·that in my report.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · So you claim that the NRA's

·5· ·an outlier when compared to your

·6· ·clients, correct?

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · To my clients, as well as

·9· ·other large nonprofit organizations.  I

10· ·frankly live and breathe the nonprofit

11· ·world, and I have for close to

12· ·30 years, my time as a lawyer in my

13· ·time before that when I was working in

14· ·the field and going to law school at

15· ·night.

16· · · · · · · ·And I've observed patterns

17· ·and practices, of course, of my

18· ·clients, but of many other nonprofit

19· ·organizations as well.· And I've also

20· ·seen other large nonprofits that have

21· ·gone through compliance issues and

22· ·problems and investigations and

23· ·enforcement actions and how they've

24· ·responded as a result.

25· · · · · · · ·Not all of them were my
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·2· ·clients, but I certainly have had a

·3· ·front-row seat to a lot of that over

·4· ·the years.· And all of that factored

·5· ·into my benchmarking of NRA policies

·6· ·and practices compared to other similar

·7· ·size and type organizations in the

·8· ·space.

·9· · · · · · MS. EISENBERG:

10· · · · ·Q.· · Have you done this type of

11· ·benchmarking for any other corporation

12· ·other than the NRA?

13· · · · ·A.· · Frankly, I do it for my

14· ·clients almost every day when I'm

15· ·asked, you know:· What do other -- How

16· ·do other organizations, other clients

17· ·of yours -- I get asked all the time:

18· · · · · · · ·You know, How do you deal

19· ·with this situation?

20· · · · · · · ·What's a common typical

21· ·policy to have here?

22· · · · · · · ·How, you know, would other

23· ·organizations that you worked with

24· ·respond to this situation or deal with

25· ·this compliance deficiency?
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·2· · · · · · · · · · So yeah, that sort of

·3· · · · benchmarking is something that my

·4· · · · clients rely on me on a very regular

·5· · · · basis.

·6· · · · · · · · ·MS. EISENBERG:· Thank you.

·7· · · · Let's take a look at what we

·8· · · · previously -- What we'll mark as a new

·9· · · · Exhibit 7.

10· · · ·(Whereupon, Tenebaum's Top Ten· Tips,· PPT· was

11· marked· as· Exhibit· 7· for· identification,· as· of

12· November 1st, 2022.)

13· · · · · · · Q.· · Handed you what we've

14· · · · marked as Exhibit 7; do you have it in

15· · · · front of you?

16· · · · · · · A.· · I do.

17· · · · · · · Q.· · What is Exhibit 7?

18· · · · · · · A.· · It is the PowerPoint

19· · · · printed copy of the PowerPoint

20· · · · presentation from a session that I

21· · · · organized and moderated back in 2017,

22· · · · when I was at Venable:· "Top Ten Cyber

23· · · · Security, tips for nonprofits:

24· · · · Managing you technical and legal

25· · · · risks," along with copies of the bios
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·2· ·of the speakers and an attachment.

·3· · · · · · · ·This is what we would

·4· ·typically do.· We would put this

·5· ·together in a PDF, the PowerPoint

·6· ·presentation, the bios of all the

·7· ·speakers and any relevant articles or

·8· ·alerts or other handout materials from

·9· ·any of the speakers on the related

10· ·topics.· And this looks to be a copy of

11· ·that.

12· · · · ·Q.· · After the PowerPoint

13· ·section of Exhibit 7, there is a

14· ·section entitled "Speaker Biographies,"

15· ·right?

16· · · · ·A.· · Yes.

17· · · · ·Q.· · Could you please turn to

18· ·that section?

19· · · · ·A.· · Yes, I'm there.

20· · · · · · MS. EISENBERG:· I'm sorry.  I

21· ·apologize.· I gave you my copy of

22· ·Exhibit 7.

23· · · · · · Ms. Connell, did you mark

24· ·yours?

25· · · · · · MS. CONNELL:· I just wrote
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·2· ·"seven" on it.

·3· · · · · · MS. EISENBERG:· Could you

·4· ·please give that to Mr. Tenenbaum.

·5· · · · · · MS. CONNELL:· Can I have a

·6· ·copy to look at?

·7· · · · · · MS. EISENBERG:· Yes.

·8· · · · · · MS. CONNELL:· Great.· Thank

·9· ·you.

10· · · · · · MS. EISENBERG:

11· · · · ·Q.· · Let's take a look at your

12· ·biography.

13· · · · ·A.· · Okay.

14· · · · ·Q.· · This fairly represents your

15· ·qualifications at the time of the

16· ·presentation, right?

17· · · · ·A.· · Correct.

18· · · · ·Q.· · You wrote this biography?

19· · · · ·A.· · Yes.

20· · · · ·Q.· · And all of it is correct,

21· ·right?

22· · · · ·A.· · Yes.

23· · · · ·Q.· · And on the next page, it;

24· ·states "Representative clients"; do you

25· ·see that?
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·2· · · · ·A.· · I do.

·3· · · · ·Q.· · And there's a long list

·4· ·that ends on the next page, right?

·5· · · · ·A.· · Yes.

·6· · · · ·Q.· · You personally represented

·7· ·AARP when you were at Venable?

·8· · · · ·A.· · So we did work --

·9· · · · · · · ·We did some work for all of

10· ·these clients, and I was either the

11· ·relationship partner or a principal

12· ·relationship partner with respect to

13· ·all of these clients.· And when you say

14· ·"I," at Venable we had a very large

15· ·practice and a lot of different people

16· ·working in that practice.· On every

17· ·single one of these clients, it was

18· ·never just me doing work for the

19· ·client.· But, yes, that is one of -- it

20· ·looks like, you know, maybe 100-plus

21· ·clients on this list.

22· · · · ·Q.· · But you personally did at

23· ·least some work for AARP, right?

24· · · · ·A.· · Yes.

25· · · · · · MS. CONNELL:· Objection.
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·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · And you personally did at

·4· ·least some work for Academy of

·5· ·Television Arts and Sciences, right?

·6· · · · ·A.· · Yes.

·7· · · · ·Q.· · And for Air-conditioning

·8· ·Contractors of America, right?

·9· · · · ·A.· · Yes.

10· · · · ·Q.· · And for Air Force

11· ·Association, right?

12· · · · ·A.· · Yes, for all of these.

13· · · · ·Q.· · So for every single entity

14· ·listed under "Representative clients,"

15· ·you personally did work for each of

16· ·them, correct?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · I personally did some work

19· ·for each of these, some more than

20· ·others, obviously.

21· · · · · · MS. EISENBERG:

22· · · · ·Q.· · And this was, aside from

23· ·being the relationship partner, right?

24· · · · · · MS. CONNELL:· Objection.

25· · · · ·A.· · Correct.· Well, to clarify,
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·2· ·there could be a certain client where,

·3· ·let's say, we were just dealing with an

·4· ·area where I didn't have, you know,

·5· ·much, if any, expertise like a privacy

·6· ·and data security issue.· Or I don't

·7· ·know something along those lines, or a

·8· ·real estate transaction.

·9· · · · · · · ·And so while I might have

10· ·been the relationship partner on that

11· ·type of work, the work would

12· ·primarily -- the billable work would

13· ·have been primarily done by other

14· ·colleagues of mine in those other areas

15· ·of the firm.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · Some of these have

18· ·5 million members or more?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · I don't know.

21· · · · · · MS. EISENBERG:

22· · · · ·Q.· · You don't know if any --

23· · · · ·A.· · I know generally some are

24· ·larger than others, but I don't know

25· ·the numbers, no.
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·2· · · · ·Q.· · You don't if any of these

·3· ·organizations that are listed your

·4· ·representative clients have 5 million

·5· ·members or more right?

·6· · · · ·A.· · I don't.· That wasn't a

·7· ·metric that we asked about or cared

·8· ·about or tracked in any way, so I just

·9· ·don't know.

10· · · · ·Q.· · Some of these have at least

11· ·4 million members or more, right?

12· · · · · · MS. CONNELL:· Objection.

13· · · · ·A.· · I don't know.

14· · · · · · MS. EISENBERG:

15· · · · ·Q.· · Some of these have at least

16· ·3 million members or more, right?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · I don't know.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · Some of these have at least

21· ·2 million members or more, right?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · I don't know.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · Some of these have at least
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·2· ·1 million members or more, right?

·3· · · · · · MS. CONNELL:· Objection.

·4· · · · ·A.· · I don't know.

·5· · · · · · MS. EISENBERG:

·6· · · · ·Q.· · Which, if any, of these

·7· ·entities are of your current clients?

·8· · · · ·A.· · I'm not at liberty to go

·9· ·through --

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · -- and discuss this, and I

12· ·understood from the New York Attorney

13· ·General's counsel that that issue was

14· ·resolved earlier.

15· · · · · · MS. EISENBERG:

16· · · · ·Q.· · Are any of the entities

17· ·listed on this list your current

18· ·clients?

19· · · · ·A.· · Some of them, yes.

20· · · · ·Q.· · How many?

21· · · · ·A.· · I'm not going to say.

22· · · · ·Q.· · On what basis?

23· · · · ·A.· · I would say a good number.

24· · · · ·Q.· · On what basis are you not

25· ·going to say?
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·2· · · · · · MS. CONNELL:· You can say how

·3· ·many, if you can.

·4· · · · ·A.· · Yeah, I mean --

·5· · · · · · MS. CONNELL:· We've marked

·6· ·this portion of the transcript

·7· ·confidential.

·8· · · · ·A.· · Maybe a third is my best

·9· ·guess.

10· · · · · · MS. EISENBERG:

11· · · · ·Q.· · A third of the full list,

12· ·correct?

13· · · · ·A.· · Correct.

14· · · · ·Q.· · And the list includes the

15· ·Democratic Attorneys General

16· ·Association, right?

17· · · · ·A.· · Yes.

18· · · · ·Q.· · What is Democratic

19· ·Attorneys General Association?

20· · · · ·A.· · I believe, as I answered

21· ·earlier, this was a client from quite a

22· ·number of years ago, not anyone I've

23· ·done work for since.· There was a small

24· ·project; I don't remember exactly what

25· ·it involved, but it had nothing to do
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·2· ·with their politics or anything else.

·3· · · · · · · ·It just had to do with

·4· ·typical type of work I do for

·5· ·associations and nonprofits,

·6· ·everything -- like I described earlier,

·7· ·from contract reviews, and corporate

·8· ·governance, and bylaws, and conflicts

·9· ·of interest, and other things like

10· ·that.· And I honestly --

11· · · · · · · ·I don't even remember the

12· ·nature of the project that we did for

13· ·them.· But it had nothing to do with

14· ·their -- with politics.

15· · · · · · · ·And I am not a lobbyist; I

16· ·am not -- I advise clients on

17· ·compliance with lobbying Tax Laws,

18· ·lobbying disclosure laws, regulation of

19· ·political campaign activity, federal

20· ·election law, but neither myself or my

21· ·colleague are lobbyists in any manner.

22· · · · · · MS. CONNELL:· Can you give me

23· ·a time check.

24· · · · · · THE VIDEOGRAPHER:· Six hours,

25· ·twenty-three.
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·2· · · · · · MS. CONNELL:· Are other

·3· ·defendants intending on asking

·4· ·Mr. Tenenbaum questions?· Anybody?

·5· · · · · · MR. MCLISH:· Yes, for

·6· ·Mr. Powell.

·7· · · · · · MS. CONNELL:· Can you give me

·8· ·an estimate, if you have one, of how

·9· ·long you think we need.· Because we're

10· ·approaching seven hours, even adding on

11· ·some time for the discussion with the

12· ·special master, we're getting close to

13· ·the deadline, so --

14· · · · · · MR. McLISH:· Yeah, I don't

15· ·know.· Probably less than an hour.

16· ·This is Tom McLish for Mr. Powell.

17· · · · · · MR. WERBER:· This is Mark

18· ·Wertner for Woody Phillips.· I probably

19· ·have 30 to 45 minutes.

20· · · · · · MR. CORRELL:· This is Kent

21· ·Correll for Wayne LaPierre.· I probably

22· ·have 30 to 40 minutes, but I can't be

23· ·held to that.

24· · · · · · MR. FLEMING:· And I think

25· ·that's probably my timeframe, too,
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·2· ·actually maybe a little shorter.

·3· · · · · · MS. CONNELL:· So that -- I

·4· ·mean, I'm not good at math, but I think

·5· ·we're talking another two hours when

·6· ·we're already at the seven-hour limit.

·7· · · · · · Svetlana, if you're not going

·8· ·to cede, then you guys have to try to

·9· ·talk and work something out.

10· · · · · · MS. EISENBERG:· Are you taking

11· ·the position that you will not permit

12· ·the witness to testify past

13· ·seven hours, allowing for the time

14· ·elapsed with Judge Sherwood?

15· · · · · · MS. CONNELL:· Allowing for the

16· ·time that elapsed with Judge Sherwood,

17· ·I will allow some questioning beyond

18· ·seven hours.· But I am taking the

19· ·position that I'm not going to allow

20· ·another two to four hours.

21· · · · · · I'm not sure what the final

22· ·number tab was of that.· I think that's

23· ·too long, and I think that's not called

24· ·for, and I think a lot of the

25· ·questioning today -- I mean, without
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·2· ·I'm not trying to certify it, I just

·3· ·don't think it's been an efficient use

·4· ·of time.· So if you guys want to take a

·5· ·break and talk about how to divide up

·6· ·that time, this might be a good place

·7· ·to do it.

·8· · · · · · MR. CORRELL:· Well, this is

·9· ·Kent, I don't think we have to divide

10· ·up the time.· We've got five defendants

11· ·here.· And this is a witness who has

12· ·covered a lot of in his report, and he

13· ·has refused to answer a lot of

14· ·questions that have sucked a lot of

15· ·time out of the day.· So I'm not

16· ·conceding that you get to limit this to

17· ·seven hours.· One possibility is we

18· ·just called -- call Judge Sherwood now,

19· ·explain the situation and seek his

20· ·guidance.

21· · · · · · MR. FLEMING:· I too, for the

22· ·record, don't think it's appropriate --

23· ·to divide up time.· You know, I also --

24· ·There are five defendants.· This is

25· ·entirely predictable that people would
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·2· ·have questions.· We actually talked

·3· ·about it weeks beforehand.

·4· · · · · · And there's history here of

·5· ·providing extra time and we certainly

·6· ·provided the Attorney General

·7· ·three days for corporate depositions.

·8· · · · · · So, I think there's ample

·9· ·precedent to permit extra time.

10· · · · · · MS. CONNELL:· So just to be

11· ·clear, I'm not agreeing with any

12· ·characterizations that are made on the

13· ·record here.· I haven't said I'm going

14· ·to hold it to seven hours.· I said I'm

15· ·going to add on time for the time we

16· ·spoke with the special master, within

17· ·reason.· And I'm willing to go within a

18· ·reasonable amount of time past that.

19· · · · · · But there is a seven-hour

20· ·limit on depositions, and that's part

21· ·of the Commercial Division rules.· And

22· ·the special -- All defendants were free

23· ·to make an application to the Special

24· ·Master in advance.· But one thing -- We

25· ·were clear about it when we discussed
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·2· ·it, it was based upon an efficient use

·3· ·of time.

·4· · · · · · We've spent a lot of time here

·5· ·inefficiently.· So I would suggest that

·6· ·you guys talk to each other, make sure

·7· ·you're not asking the same questions

·8· ·and try to come to some proposal or

·9· ·agreement that we could consider and

10· ·agree to otherwise, if you want to call

11· ·the Special Master, we can.

12· · · · · · But I'm not going to agree to

13· ·unlimited time or whatever, how many

14· ·hours did it come to that they asked

15· ·for.

16· · · · · · MR. FLEMING:· Again just for

17· ·the record, I think everyone's

18· ·responsible.· No one's asking for

19· ·unlimited time.· There's no request for

20· ·30 hours of deposition testimony, but

21· ·you know, I don't see how it's required

22· ·that, you know, I need to, sort of, cut

23· ·my time to fit a schedule.

24· · · · · · MR. WERBER:· Well, I have 30

25· ·to 45 minutes.· We noticed the
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·2· ·deposition, and I think Judge Sherwood

·3· ·would -- would understand that we're

·4· ·entitled to 30 or 45 minutes of

·5· ·questioning.· I could represent to you

·6· ·that every single one of my questions

·7· ·is going to be specific to Mr. Wilson.

·8· · · · · · It's not going to have any

·9· ·general questions at all.· It's going

10· ·to be going through his report with, I

11· ·think, 10 or 11 references to

12· ·Mr. Wilson, getting him to explain or

13· ·elaborate on some of those.· So that's

14· ·my position.· I should be able to do

15· ·that this evening or some other

16· ·approximations.

17· · · · · · MS. CONNELL:· I mean, again.

18· · · · · · MR. MCLISH:· Monica, this is

19· ·Tom McLish for Mr. Powell.· I agree

20· ·with what Mark said.· We're sort of in

21· ·the same position.· I'm going to ask

22· ·questions about Mr. Tenenbaum's

23· ·opinions, specifically with regard to

24· ·Mr. Powell.· And I had understood you

25· ·to say that, you know, you didn't need
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·2· ·all the defendants to notice the

·3· ·depositions of your experts.

·4· · · · · · So we didn't rely on that.· We

·5· ·didn't serve him notice, but I don't

·6· ·think we should be curtailed because

·7· ·you believe that NRA's counsel has been

·8· ·inefficient.· I'm not responsible for

·9· ·that, and I think it's reasonable,

10· ·given the accusations that have been

11· ·made against our client to allow us up

12· ·to an hour to question Mr. Tenenbaum.

13· · · · · · MS. CONNELL:· Svetlana, how

14· ·much more time do you have?

15· · · · · · MS. EISENBERG:· I have a

16· ·substantial amount of questioning left.

17· · · · · · MS. CONNELL:· So, guys, we

18· ·just can't agree.· The -- The NRA's not

19· ·telling me how much time, just a

20· ·substantial amount.· I'm hearing

21· ·30 minutes to an hour for each of the

22· ·four of you.· The Commercial Division

23· ·rules call for a seven-hour deposition.

24· · · · · · Again, I'm assuming efficiency

25· ·in questioning which, again, I haven't
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·2· · seen.· And assuming that we can agree

·3· · to some reasonable extension, I'm

·4· · willing to talk about that, but we're

·5· · not going to have, you know, a 10, 11,

·6· · 12-hour deposition here.· That's not

·7· · going to happen, so --

·8· · · · · · ·MR. CORRELL:· This is Kent

·9· · Correll, I'd like to respond.

10· · · · · · ·MS. CONNELL:· Can I just

11· · finish?

12· · · · · · ·MR. CORRELL:· I said 30 to

13· · 40 minutes; you turned that into an

14· · hour.· Please turn it back into 30 to

15· · 40.

16· · · · · · ·MS. CONNELL:· No, I won't

17· · because I was referring to other

18· · defendants as well, and I believe

19· · somebody said maybe up to an hour.

20· · · · · · ·MR. CORRELL:· Correct.· You

21· · swept me into that. Excuse me.

22· · · · · · ·MS. CONNELL:· Okay.· So -- I

23· · don't -- I don't think this will work

24· · out well, so why don't you guys talk --

25· ·(Simultaneous speaking.)
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·2· · · · · · ·MR. CORRELL:· Excuse me.  I

·3· · was talking --

·4· ·(Simultaneous speaking.)

·5· · · · · · ·MS. CONNELL:· Why don't you

·6· · guys talk, and get back to us on that.

·7· · · · · · ·MR. CORRELL:· I'd like record

·8· · to be clear, I said 30 to 40, and

·9· · you're sweeping me into other

10· · defendants in order to present

11· · Judge Sherwood with an inflated

12· · estimate, is something you shouldn't

13· · do.

14· · · · · · ·MS. CONNELL:· Well, you're

15· · just -- I disagree with your

16· · characterization of the record.· It's

17· · not accurate.

18· · · · · · ·In any case, we're just not

19· · going to agree to that.· So I think you

20· · all have to decide or talk amongst

21· · yourself about how to divide up time or

22· · how you want to the proceed.· And if we

23· · can agree to it, I think that would be

24· · great.· If we can't, I -- You know,

25· · we're just going to end some time after
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·2· ·seven hours and 40 minutes or some

·3· ·reasonable time thereafter, but what we

·4· ·can't do is agree to --

·5· · · · · · Hold on one second, Mark.

·6· ·What we can't do, is agree to -- I

·7· ·don't know how much time the NRA has

·8· ·left.· So we're already near

·9· ·seven hours there.· So we just can't

10· ·agree to this unlimited time or even

11· ·the time, you know, nine, ten, 11,

12· ·12 hours, I don't know.· Okay.

13· · · · · · Why don't we take a break when

14· ·Svetlana -- or actually, I think we

15· ·should take a break now so you guys can

16· ·discuss it, and we can reach out to the

17· ·Special Master if necessary, and

18· ·resolve this one way other another.

19· · · · · · MR. McLISH:· Can I ask where

20· ·we are in terms of time on the record

21· ·with the witness.

22· · · · · · MS. CONNELL:· Six hours,

23· ·30 minutes.

24· · · · · · MR. McLISH:· So that's even

25· ·subtracting the time with
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·2· ·Judge Sherwood?

·3· · · · · · MS. CONNELL:· No.

·4· · · · · · THE VIDEOGRAPHER:· No, this is

·5· ·actual, on the record.

·6· · · · · · MR. McLISH:· Yeah.· I'm asking

·7· ·about time with the witness.

·8· · · · · · MS. CONNELL:· So, assume we

·9· ·give 40 minutes for Judge Sherwood,

10· ·okay?· You're at five hours and

11· ·50 minutes.

12· · · · · · So, we have an hour and

13· ·ten minutes left on the record, for the

14· ·seven-hour cut off.· And, again, we're

15· ·willing to go somewhat above that, but

16· ·you know, not a substantial, but

17· ·undefined time for the NRA, and then

18· ·30 minutes to an hour or whatever for

19· ·each other defendant.

20· · · · · · So do you want to take a

21· ·break -- you all can talk amongst

22· ·yourselves and get back to us?

23· · · · · · MR. MCLISH:· I think best use

24· ·of our time would be to call

25· ·Judge Sherwood now.
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·2· · · · · · MS. CONNELL:· Sure.

·3· · · · · · MR. MCLISH:· There's no point

·4· ·in us going offline to talk.· We've

·5· ·already each stated the time that we

·6· ·need.· Let's just call Judge Sherwood

·7· ·and see if he -- what he considers

·8· ·reasonable.

·9· · · · · · MS. CONNELL:· Sure.

10· · · · · · MR. McLISH:· If somebody could

11· ·do that, I'd appreciate it.· I don't

12· ·have his number.

13· · · · · · MS. CONNELL:· Someone's doing

14· ·it, Mark.

15· · · · · · MR. MCLISH:· Thank you.

16· · · · · · MS. EISENBERG:· Shall we

17· ·excuse the witness?

18· · · · · · MS. CONNELL:· Yeah.

19· · · · · · MS. EISENBERG:· We don't need

20· ·to go off the record, though.

21· · · · · · THE VIDEOGRAPHER:· Okay.

22· · · · · · MR. MCLISH:· Can I lead off

23· ·this discussion?

24· · · · · · MR. CORRELL:· Yes, you have my

25· ·vote.
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·2· · · · · · ·MS. CONNELL:· Sure, that's

·3· · fine with me.

·4· · · · · · ·MR. MCLISH:· Thank you.

·5· · · · · · ·MS. EISENBERG:· I'm sorry.

·6· · What was stated?

·7· · · · · · ·MS. CONNELL:· He wants to lead

·8· · off with the discussion with the

·9· · Special Master.

10· · · · · · ·THE VIDEOGRAPHER:· Okay.· Now

11· · we're going to go off the record at

12· · 5:24.

13· ·(Whereupon, a short recess was taken.)

14· · · · · · ·THE VIDEOGRAPHER:· Back on the

15· · record.· 5:30.

16· · · · · · ·MS. CONNELL:· Plaintiff would

17· · propose a total of nine hours of

18· · deposition for Mr. Tenenbaum today.

19· · How ever you want to divide it up,

20· · that's between you all to discuss.

21· · · · · · ·MR. WERBER:· That's unworkable

22· · because I can't control or reach

23· · agreements with Svetlana.· So that's

24· · really unworkable.

25· · · · · · ·If we want to reach some
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·2· ·agreement, it's going to have to be

·3· ·allowing each of these individual

·4· ·defendants a certain amount of time.

·5· ·And you can cut Svetlana off wherever

·6· ·you want to cut her off, but I've got

·7· ·to have my 30 to 45 minutes.· And if we

·8· ·can't reach an agreement, I need to ask

·9· ·Judge Sherwood to allow it.

10· · · · · · MS. CONNELL:· Okay.· So why

11· ·don't we call Judge Sherwood then?

12· ·You're going to lead off, right Mark?

13· · · · · · MR. MCLISH:· Yeah, I'm happy

14· ·to lead off.· Thank you.

15· · · · · · "Your call has been forwarded

16· ·to the voicemail for Peter Sherwood.

17· ·No one is available to take your call.

18· ·At the tone, please record your

19· ·message.· When you finish recording you

20· ·may hang up or press the pound key for

21· ·more options."

22· · · · · · MR. UMANSKY:· Hi

23· ·Judge Sherwood, this is David Umansky

24· ·from Brewer Attorneys and Counselors.

25· ·Could you please give us a call back;
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·2· · thank you.

·3· · · · · · ·MS. CONNELL:· Do you want to

·4· · try emailing both Ms. -- Judge Sherwood

·5· · and Ms. Wilson?· Parties, do we agree

·6· · to that?

·7· · · · · · ·MS. EISENBERG:· No objection.

·8· · · · · · ·MS. CONNELL:· Does anyone want

·9· · to take control of that?

10· · · · · · ·THE VIDEOGRAPHER:· Do we want

11· · to stay on the record?

12· · · · · · ·MS. CONNELL:· It's up to -- if

13· · you want the time --

14· · · · · · ·MS. EISENBERG:· Let's go off

15· · the record, please.· Thank you very

16· · much.

17· · · · · · ·THE VIDEOGRAPHER:· We're going

18· · off the record at 5:32.

19· ·(Whereupon, a short recess was taken.)

20· · · · · · ·THE VIDEOGRAPHER:· We're back

21· · on the record at 5:52.

22· · · · · · ·MS. CONNELL:· Okay.· We have

23· · endeavored to reach out to the Special

24· · Master by phone and email.· We have not

25· · heard back from him at this point.· In
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·2· ·an effort to resolve this issue, the

·3· ·parties have tried to work, I believe

·4· ·collaboratively.

·5· · · · · · And Ms. Eisenberg has

·6· ·indicated she will endeavor to keep her

·7· ·questioning to 30 minutes.

·8· · · · · · And then the remaining

·9· ·defendants have indicated that they

10· ·have between 30 minutes to an hour.

11· · · · · · We have asked them, to the

12· ·extent possible, to keep it to the

13· ·lower side.· We understand that that's

14· ·not necessarily something they'll be

15· ·able to do.· We are keeping

16· ·Mr. Tenenbaum here to answer questions

17· ·because we'd like to resolve this and

18· ·finish his deposition in one day if

19· ·possible.

20· · · · · · Our trusty and hard-working

21· ·court reporter does have a limit.  I

22· ·think she said 6:30.

23· · · · · · Ms. Eisenberg has represented

24· ·to me that they're endeavoring to get

25· ·another court reporter to continue.
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·2· · · · · · · · ·I will be guided by

·3· · · · defendants; but you know, I'm not

·4· · · · agreeing to bring Mr. Tenenbaum back

·5· · · · for a second day at this time.· I would

·6· · · · like to get this done in one fell-swoop

·7· · · · tonight, if it's at all possible, but

·8· · · · let's see where we get to or if we hear

·9· · · · from the Special Master.· And let's see

10· · · · if hopefully we can all get this done

11· · · · and be done with Mr. Tenenbaum tonight.

12· · · · · · · · ·Mr. Tenenbaum has agreed to

13· · · · stay later for this; okay.· So why

14· · · · don't we start questioning.

15· BY MS. EISENBERG:

16· · · · · · · Q.· · Most of your clients are

17· · · · professional and trade associations,

18· · · · right?

19· · · · · · · · ·MS. CONNELL:· Objection.

20· · · · · · · A.· · Our clients --

21· · · · · · · · · · My law firm's clients

22· · · · Tenenbaum Law Group are a mix of trade

23· · · · and professional associations and other

24· · · · nonprofit organizations.· I would say

25· · · · about -- Of our current client base,
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·2· ·probably about a third are 501(c)(3),

·3· ·and (c)(4) organizations that are not

·4· ·associations, charities, foundations

·5· ·international NGOs, arts and cultural

·6· ·institutions, advocacy groups, whatnot.

·7· · · · · · · ·And then I would say about

·8· ·two-thirds, maybe 60 percent are trade

·9· ·and professional associations; some are

10· ·exempt under C6, some are exempt under

11· ·C3.

12· · · · · · MS. CONNELL:· Counsel, I'm

13· ·going to interject for one second, and

14· ·I'm sorry if this draws an objection.

15· ·In light of time pressures that are

16· ·here, I'm going on the record say,

17· ·Mr. Tenenbaum, thank you that was

18· ·informative answer, but if you can

19· ·answer -- I think, maybe it could have

20· ·been answered "yes" or "no."

21· · · · · · THE WITNESS:· Okay.

22· · · · · · MS. CONNELL:· And that might

23· ·help us move things along more quickly

24· ·Ms. Eisenberg can follow up if need be.

25· · · · · · MS. EISENBERG:
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·2· · · · ·Q.· · You compared the NRA to

·3· ·your clients, right?

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · In part to my clients and

·6· ·in part to other similarly-situated

·7· ·organizations with which I am familiar.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · Even though your clients

10· ·are not as complex as the NRA, right?

11· · · · · · MS. CONNELL:· Objection.

12· · · · ·A.· · I wouldn't say that, no.  I

13· ·would not agree with that assessment.

14· · · · ·Q.· · Not as sophisticated as the

15· ·NRA?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · I would no agree with that

18· ·assessment.· We have a lot of clients,

19· ·and their size and complexity is all

20· ·over the place.

21· · · · · · MS. EISENBERG:

22· · · · ·Q.· · Not as large as the NRA,

23· ·right?

24· · · · ·A.· · Some are larger, some are

25· ·smaller; they vary.
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·2· · · · ·Q.· · Some larger than the NRA?

·3· · · · ·A.· · Yes.

·4· · · · ·Q.· · How much larger?

·5· · · · ·A.· · We have probably two or

·6· ·three that have operating -- annual

·7· ·operating budgets, maybe in the $600,

·8· ·$700 million range, maybe even a few

·9· ·more clients in that range.· And then

10· ·we have one that's over a $1 billion in

11· ·annual budget.· And that's how I

12· ·generally judge size of an organization

13· ·is by the size of their annual

14· ·operating budget.

15· · · · ·Q.· · So those are just two

16· ·companies that are larger than the NRA,

17· ·right?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · No, I said -- That's not

20· ·what I said.· I said there were several

21· ·in the $6 to $700 million annual budget

22· ·range.· And one over a billion.· And I

23· ·honestly can't say for sure because I

24· ·don't -- That's not a metric that we

25· ·track.
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·2· · · · ·Q.· · What do you mean by

·3· ·"several"?

·4· · · · ·A.· · Three or four.

·5· · · · ·Q.· · Are any of your clients

·6· ·current or former, to which you are

·7· ·comparing the NRA in the political

·8· ·space?

·9· · · · · · MS. CONNELL:· Objection.

10· · · · ·A.· · Please clarify what you

11· ·mean by "political space."

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · The NRA engages in second

14· ·amendment advocacy, right?

15· · · · ·A.· · Correct.

16· · · · ·Q.· · And that tends to be a

17· ·polarizing issue, right?

18· · · · ·A.· · Correct.

19· · · · ·Q.· · And as a result, Wayne

20· ·LaPierre faces security threats, right?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · I have heard that and read

23· ·that in the research and preparation of

24· ·my Expert Witness Report, yes.· And

25· ·I've certainly read the NRA's Expert
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·2· ·Reports on the issue as well.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · You don't disagree with the

·5· ·NRA's Expert Reports on the issue of

·6· ·security, right?

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · You're going to have to be

·9· ·more specific.· There's -- I can't

10· ·opine on an entire Report and say I

11· ·agree or disagree.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · So, one of the opinions

14· ·that Special Agent Cunningham express

15· ·is that Wayne LaPierre, since 2012

16· ·faced security threats; do you remember

17· ·that?

18· · · · ·A.· · I do.

19· · · · · · MS. CONNELL:· Objection,

20· ·please.

21· · · · · · MS. EISENBERG:

22· · · · ·Q.· · You don't have any reason

23· ·to disagree with that conclusion,

24· ·right?

25· · · · · · MS. CONNELL:· Objection.

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



457

·1· · · · · · · · ·J. TENENBAUM

·2· · · · ·A.· · I have no reason to agree

·3· ·or not agree with it.· I have no basis

·4· ·of forming an opinion, but I didn't --

·5· ·On its face, it would seem credible to

·6· ·me, knowing the high profile and

·7· ·sometimes controversial position that

·8· ·the NRA finds itself in.

·9· · · · · · MS. EISENBERG:

10· · · · ·Q.· · Have executives in -- at

11· ·any of your clients, current or former,

12· ·to which you are comparing the NRA

13· ·faced security threats?

14· · · · ·A.· · Not in this manner, no.

15· ·No, we have a lot of client -- When

16· ·you -- That's why I was asking what you

17· ·meant by political.· We have a lot of

18· ·clients, a lot of them, that engage in

19· ·lobbying and political campaign

20· ·activity on all different issues.· But

21· ·if you're asking me do I have a single

22· ·client that has a chief executive

23· ·officer that is facing significant

24· ·regular security threats, I would say

25· ·"no."
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·2· · · · ·Q.· · In your Report, you state

·3· ·that:

·4· · · · · · · ·"There seems to exist an

·5· ·intense devotion by NRA directors and

·6· ·executives."

·7· · · · · · · ·Recall saying that?

·8· · · · ·A.· · Yes.

·9· · · · ·Q.· · And you refer to "divided

10· ·loyalties" in the same sentence, right?

11· · · · ·A.· · Yes.

12· · · · ·Q.· · Did you conclude that the

13· ·NRA's directors suffer from divided

14· ·loyalties?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · Well, sometimes the term

17· ·"divided loyalties" or "dual loyalties"

18· ·is a term that's used synonymously with

19· ·conflicts of interest.· But I think --

20· ·If I recall that section of the Report,

21· ·what I was trying to say was that there

22· ·seemed to be a -- a bit of a cult of

23· ·personality around -- I might have even

24· ·used that term -- around Mr. LaPierre,

25· ·such that if he said, Let's do
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·2· ·something; let's approve something;

·3· ·Let's pay more for this; Let's approve

·4· ·first class travel for that; let's book

·5· ·me on a private jet.· That there seem

·6· ·to be a pattern and practice of folks

·7· ·around him doing what he wanted to,

·8· ·even if sometimes that was contrary to

·9· ·the NRA's own policies or legal

10· ·requirements.

11· · · · ·Q.· · So, by "divided loyalties,"

12· ·you are referring to conflicts of

13· ·interest, right?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · It's what I just explained.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · Joe Alba is a board member

18· ·of the NRA, right?

19· · · · ·A.· · I don't remember offhand; I

20· ·believe there's something like 80-some

21· ·board members of the NRA, so I don't

22· ·know everyone's name by heart, by

23· ·memory.

24· · · · ·Q.· · You have no reason to

25· ·suspect that he has a conflict of
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·2· ·interest; do you?

·3· · · · · · MS. CONNELL:· Objection.

·4· · · · ·A.· · I don't even know the name,

·5· ·so I don't -- If I came across his name

·6· ·as part of my research and preparation,

·7· ·I don't remember.

·8· · · · · · MS. EISENBERG:

·9· · · · ·Q.· · Thomas Aravas is a board

10· ·member, right?

11· · · · ·A.· · I'm presuming --

12· · · · · · MS. CONNELL:· Objection.

13· · · · ·A.· · -- you're reading from an

14· ·accurate list.· I can't say that for

15· ·sure.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · So given that you don't

18· ·know if Thomas Arvas is a board member,

19· ·I take it you have no reason to suspect

20· ·that he has a conflict of interest?

21· · · · ·A.· · I have no -- I don't have

22· ·any information about him.

23· · · · · · MS. CONNELL:· I'm going to

24· ·object if we're going to continue to go

25· ·through board members.· This is not an
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·2· · efficient use of time.· We've all been

·3· · trying to economize, keeping

·4· · Mr. Tenenbaum here to go through board

·5· · members for this line of questioning is

·6· · not efficient, and --

·7· · · · · · ·MR. CORRELL:· I object.· That

·8· · is more than a speaking objection.

·9· · It's that is more than --

10· ·(Simultaneous speaking.)

11· · · · · · ·MS. CONNELL:· Yeah, that's

12· · correct.· I'm trying to -- I'm trying

13· · to ensure that our agreement to try and

14· · use reasonable time here to resolve our

15· · dispute about how long this deposition

16· · will last is effective.· And that's why

17· · I'm noting it and objecting it -- to

18· · that line of questioning.

19· · · · · · ·MR. CORRELL:· There was no

20· · agreement to waive the speaking

21· · objection rule and allow do you edit

22· · the questioning, all right?· If you got

23· · the impression that I agreed to that,

24· · then I withdraw that, which I never

25· · agreed to in this first place, okay?
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·1· · · · · · · · · · · J. TENENBAUM

·2· · · · · · · · ·MS. CONNELL:· I don't think

·3· · · · you agreed to it.· I don't think this

·4· · · · back and forth helps us, but if the

·5· · · · questioning is inefficient, we're just

·6· · · · not going to keep him here.· Go ahead.

·7· BY MS. EISENBERG:

·8· · · · · · · Q.· · Sir, I'm going to read you

·9· · · · a list of names and in the name of

10· · · · efficiency ask you whether you

11· · · · recognize any of those names as NRA's

12· · · · board members.

13· · · · · · · A.· · Okay.

14· · · · · · · Q.· · And then I'll ask you a

15· · · · follow-up question in the interest of

16· · · · completing the deposition --

17· · · · · · · A.· · Yeah.

18· · · · · · · Q.· · -- sooner rather than later

19· · · · and accommodating --

20· · · · · · · A.· · That's fine.

21· · · · · · · Q.· · -- Ms. Connell's perception

22· · · · that this is not efficient.

23· · · · · · · A.· · I will.· By the way, can I

24· · · · make one factual clarification.  I

25· · · · referenced another name of another
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·2· ·attorney in the New York Attorney

·3· ·General' Office incorrectly.· It was

·4· ·not Erica; it was Emily Stern.

·5· · · · ·Q.· · Thank you.

·6· · · · · · MS. CONNELL:· I will still say

·7· ·I object to that line of questioning,

·8· ·but go ahead if that's how you use the

·9· ·time.

10· · · · · · MS. EISENBERG:

11· · · · ·Q.· · So to recap, I'm going

12· ·list -- Read the list of names of

13· ·individuals and the question for each

14· ·is whether you recognize that person to

15· ·be a current member of the NRA's board;

16· ·okay?

17· · · · ·A.· · Okay.

18· · · · · · MS. CONNELL:· Objection.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · Thomas Arvas.

21· · · · · · · ·Paul Babas.

22· · · · · · · ·Bob Barr.

23· · · · · · · ·Ronnie Barrett.

24· · · · · · · ·Cleil Bodlaire.

25· · · · · · · ·Jay Kenneth Blackwell.
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·2· ·Donald J Bradway.

·3· ·Ted W Carter.

·4· ·James Chapman.

·5· ·Patricia Clark.

·6· ·Alan Coors.

·7· ·Charles Contin.

·8· ·Larry Crag.

·9· ·Stephen Dolan.

10· ·Todd Ellis.

11· ·Richard Figueroa.

12· ·Edy Fleeman.

13· ·Carol Frampton.

14· ·Al Hammond.

15· ·Maria Hale.

16· ·Antonio Hernandez.

17· ·Graham Hill.

18· ·Charles Hilltune, III.

19· ·Niger Innes.

20· ·Curtis Jenkins.

21· ·Phillip Journey.

22· ·Herb Glanford.

23· ·Willis Lee.

24· ·Robert Menzell.

25· ·Bill Miller.
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·2· · · Owen Buzzmills.

·3· · · Mitsie McCorbie.

·4· · · Janet Nice.

·5· · · Jay Prince.

·6· · · Kim Road.

·7· · · Mark Robinson.

·8· · · Carol Rowan.

·9· · · Barber Rumpel.

10· · · Don Sabaa.

11· · · Ronald Sites.

12· · · Stephen Schriner.

13· · · John Zigler.

14· · · Laroy Cisco.

15· · · Danny Stowars.

16· · · Craig Shorts.

17· · · Jim Tomes.

18· · · Dwight D Van Horne.

19· · · Blaine Wade.

20· · · Glenda Walker.

21· · · James Wallis.

22· · · Judy White.

23· · · Robert Wass.

24· · · Cathy Wright.

25· ·MS. CONNELL:· I object to that
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·2· ·question or questions.

·3· · · · · · MS. FUCHS:· What was the

·4· ·question?

·5· · · · ·A.· · So you asked me if I

·6· ·recognized any of them as board

·7· ·members?· There were three names that I

·8· ·remember.· I certainly know Charles

·9· ·Cotton and Willis Lee, and I forget his

10· ·first name Journey's the last name.

11· ·And all three of those are cited in my

12· ·report.· Off the top of my head, the

13· ·others are not ringing a bell, but it's

14· ·certainly possible that I cited one or

15· ·more of them in my Report.

16· · · · ·Q.· · Is it your claim that

17· ·Mr. Cotton is intensely devoted to

18· ·Mr. LaPierre?

19· · · · · · MS. CONNELL:· Objection.

20· · · · ·A.· · I honestly couldn't tell

21· ·you whether he's intensely devoted or

22· ·not.

23· · · · · · · ·If I -- I believe somewhere

24· ·many my Report I referenced somewhere

25· ·that's suggested a strong loyalty and
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·2· ·allegiance by Mr. Cotton to

·3· ·Mr. LaPierre, but I can't recall

·4· ·specifics.

·5· · · · ·Q.· · Is it possible that he is

·6· ·loyal, to use your word, to

·7· ·Mr. LaPierre because Mr. LaPierre is an

·8· ·excellent vice president and CEO of the

·9· ·NRA?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · I did not and am not

12· ·commenting on Mr. LaPierre's overall

13· ·job performance.

14· · · · · · MS. EISENBERG:

15· · · · ·Q.· · Do you contend that Charles

16· ·Cotton has a conflict of interest when

17· ·it comes to the vote that he casts on

18· ·the election of the Executive Vice

19· ·President?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · So to be clear, my

22· ·Report -- my Reports when focused on

23· ·board members that have related party

24· ·transactions, meaning they were

25· ·compensated by the organization for
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·2· ·services, that's kind of one bucket of

·3· ·issues.

·4· · · · · · · ·I also commented

·5· ·specifically on the individual

·6· ·defendants and certain instances where

·7· ·in my judgment they breached their

·8· ·fiduciary -- one or more of their

·9· ·fiduciary duties to the organization.

10· · · · · · · ·And then, in general, I

11· ·commented on the fact that the board,

12· ·as a whole, and the Audit Committee,

13· ·specifically, in my judgment were not

14· ·performing -- were not fulfilling their

15· ·fiduciary duties by exercising the type

16· ·of prudent and vigorous oversight over

17· ·the affairs of the organization that is

18· ·expected and is typical in a situation

19· ·like that.· I was not commenting on

20· ·individual board members, but I was

21· ·commenting on the board as a whole, and

22· ·the Audit Committee which is delegated

23· ·a lot of responsibility in that area.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · You have no reason to
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·2· ·contend that any of the individuals

·3· ·whose names I've read suffered from a

·4· ·conflict of interest when it comes to

·5· ·the election of the executive vice

·6· ·president of the NRA, right?

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · Not a conflict of interest,

·9· ·but I did opine in my report that I

10· ·felt that the board, and specifically

11· ·the board's Audit Committee, was not

12· ·exercising the sort of prudent

13· ·oversight and due diligence as is

14· ·expected and required of a board and

15· ·its committees.

16· · · · ·Q.· · The NRA has bylaws, right?

17· · · · ·A.· · Yes.

18· · · · ·Q.· · And it's Board of Directors

19· ·is comprised 76 directors, right?

20· · · · ·A.· · Correct.

21· · · · ·Q.· · Seventy-five are elected

22· ·for three-year terms?

23· · · · ·A.· · I don't remember the

24· ·specifics, but that sounds right.

25· · · · ·Q.· · And they're elected by a
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·2· ·subset of members who are eligible to

·3· ·vote, right?

·4· · · · ·A.· · Correct.

·5· · · · ·Q.· · And one board member is

·6· ·elected for a one-year term, right?

·7· · · · ·A.· · I -- If you want me -- I

·8· ·have the bylaws in front of me, if you

·9· ·want me to refresh my memory.· I'm not

10· ·doubting you, I just don't remember

11· ·specifics or board term on the NRA

12· ·board.

13· · · · ·Q.· · Under the bylaws, the

14· ·officers of the NRA include a

15· ·president, right?

16· · · · · · MS. CONNELL:· Objection.

17· · · · ·A.· · There are a number of

18· ·officers, yes.· They certainly include

19· ·a president.

20· · · · · · MS. EISENBERG:

21· · · · ·Q.· · And one or more vice

22· ·presidents, right?

23· · · · ·A.· · Yes.

24· · · · ·Q.· · And the president and the

25· ·vice presidents are elected annually,
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·2· ·right?

·3· · · · ·A.· · I believe so.

·4· · · · ·Q.· · And they're elected from

·5· ·the Board of Directors, right?

·6· · · · ·A.· · I believe so, yes.

·7· · · · ·Q.· · The executive vice

·8· ·president is elected annually, right?

·9· · · · · · MS. CONNELL:· Objection.

10· · · · ·A.· · I honestly can't recall.  I

11· ·was not focused on overall election and

12· ·governance protocols -- well, certainly

13· ·governance protocols, but not election

14· ·protocols in my report.

15· · · · · · MS. EISENBERG:

16· · · · ·Q.· · It is the board who elects

17· ·the executive vice president, right?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · Again, I believe so, but I

20· ·would have to consult the bylaws to

21· ·make sure.

22· · · · · · MS. EISENBERG:

23· · · · ·Q.· · And it is the members of

24· ·the NRA who elect the board, right?

25· · · · · · MS. CONNELL:· Objection.
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·2· · · · ·A.· · I believe that is correct;

·3· ·yes.

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · Wayne LaPierre was

·6· ·reelected to serve as the executive

·7· ·vice president in 2022, correct?

·8· · · · ·A.· · I will take your word for

·9· ·it.· I don't doubt that, and I never

10· ·opined that he wasn't dually elected as

11· ·executive vice president.

12· · · · · · MS. EISENBERG:

13· · · · ·Q.· · And he's been reelected as

14· ·executive vice president several times

15· ·since Attorney General James commenced

16· ·this litigation, right?

17· · · · ·A.· · That's my understanding,

18· ·yes.

19· · · · ·Q.· · And even more time since

20· ·she commenced her investigation, right?

21· · · · · · MS. CONNELL:· Objection.

22· · · · ·A.· · He's been repeatedly

23· ·reelected for I think it's close to

24· ·30 years now.· So yes, that would

25· ·include the last few years.
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·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · Yet you think that the

·4· ·board should fire Wayne LaPierre,

·5· ·right?

·6· · · · · · MS. CONNELL:· Objection.

·7· · · · ·A.· · Well, I opine that I agreed

·8· ·with the relief requested by the New

·9· ·York Attorney General's Office that

10· ·Mr. LaPierre should be removed from

11· ·office for material and repeated and

12· ·persistent breaches of his fiduciary

13· ·duty and standard of care and his lack

14· ·of prudent safeguarding of the assets

15· ·of the organization.

16· · · · · · · ·I never opined that the

17· ·board should hold a vote to remove

18· ·Mr. LaPierre from office.

19· · · · · · MS. EISENBERG:

20· · · · ·Q.· · But it is the board who

21· ·elected him to the office, right?

22· · · · · · MS. CONNELL:· Objection.

23· · · · ·A.· · Yes, that is true.

24· · · · · · MS. EISENBERG:

25· · · · ·Q.· · And reelected him, right?
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·2· · · · · · MS. CONNELL:· Objection.

·3· · · · ·A.· · Correct.

·4· · · · · · MS. EISENBERG:

·5· · · · ·Q.· · Multiple times since

·6· ·Letitia James threatened to destroy the

·7· ·NRA, right?

·8· · · · ·A.· · Correct.

·9· · · · · · MS. CONNELL:· Objection, asked

10· ·and answered, argumentative.

11· · · · · · MS. EISENBERG:

12· · · · ·Q.· · What is the expertise that

13· ·you have to opine that board members

14· ·seem to suffer from cult of

15· ·personality?

16· · · · ·A.· · First off, I was in -- In

17· ·my Report I refer to a number of

18· ·particular examples, particularly with

19· ·officers and certainly -- primarily

20· ·with officers, and certainly other

21· ·board members as well, that seemed

22· ·to --

23· · · · · · · ·There was a reference in

24· ·Greg Plotts' Report that you showed me

25· ·earlier, which I've read elsewhere in
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·2· ·some of the documentation, about kind

·3· ·of a "Wayne said" kind of culture

·4· ·within the organization, that "we do

·5· ·what Wayne says."

·6· · · · · · · ·And in my judgment, there

·7· ·were numerous examples of situations

·8· ·where laws and policies were not

·9· ·followed because "Wayne said."

10· · · · · · · ·And other officers and

11· ·directors of the organization went

12· ·along with that; that's what I was

13· ·opining on.

14· · · · ·Q.· · The NRA is led by multiple

15· ·individuals, right?

16· · · · ·A.· · Yes.

17· · · · ·Q.· · They include Sonia

18· ·Raouling?

19· · · · ·A.· · Yes.

20· · · · ·Q.· · Jason Wemay?

21· · · · ·A.· · Yes.

22· · · · ·Q.· · Linda Crouch?

23· · · · · · MS. CONNELL:· Objection.

24· · · · ·A.· · I don't recall her name,

25· ·but I take your word for it.
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·2· · · · · · MS. EISENBERG:

·3· · · · ·Q.· · Michael Erslink?

·4· · · · ·A.· · Yes.

·5· · · · ·Q.· · Charles Cotton?

·6· · · · ·A.· · Yes.

·7· · · · ·Q.· · Carol Frampton?

·8· · · · ·A.· · Yes.

·9· · · · ·Q.· · Sonya Rouling is committed

10· ·to ethical conduct, right?

11· · · · · · MS. CONNELL:· Objection.

12· · · · ·A.· · I -- I can't opine on that

13· ·Sonya Rouling is the treasurer and CFO,

14· ·is my understanding.

15· · · · ·Q.· · In fact, a federal judge

16· ·referred to her as a champion of

17· ·compliance, right?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · I believe I recall reading

20· ·that; I can't answer for absolute

21· ·certain.

22· · · · · · MS. EISENBERG:

23· · · · ·Q.· · Mr. Erslink is committed to

24· ·ethical conduct, right?

25· · · · · · MS. CONNELL:· Objection.
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·2· · · · ·A.· · I can't speak to that.

·3· · · · · · MS. EISENBERG:

·4· · · · ·Q.· · In fact, he was amongst

·5· ·those who voiced concerns in 2018,

·6· ·right?

·7· · · · ·A.· · Yes, he was one of those.

·8· · · · ·Q.· · Did you --

·9· · · · ·A.· · Along with Ms. Rouling yes.

10· · · · ·Q.· · Apologies.

11· · · · · · · ·You have no reason to doubt

12· ·Jason Weemay's commitment to ethical

13· ·conduct?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · I have no opinion on that.

16· · · · · · MS. EISENBERG:

17· · · · ·Q.· · You have no reason to doubt

18· ·Charles Cotton's opinion to ethical

19· ·conduct?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · I have no opinion on that.

22· · · · · · MS. EISENBERG:

23· · · · ·Q.· · When an organization

24· ·identifies serious red flags regarding

25· ·compliance, it is important to respond
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·2· ·to them, right?

·3· · · · ·A.· · Yes.

·4· · · · ·Q.· · There is no one way to

·5· ·respond to serious red flags regarding

·6· ·compliance, right?

·7· · · · ·A.· · Yes, I believe you're

·8· ·reading from my Report.

·9· · · · ·Q.· · So you agree with that?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · Yes.

12· · · · · · MS. EISENBERG:· I have no

13· ·further questions at this time.

14· · · · · · MS. CONNELL:· So we have

15· ·14 minutes.· I'm not good at math.  I

16· ·don't know who wants to take a stab at

17· ·it.

18· · · · · · MR. CORRELL:· Yeah, it's Kent

19· ·Correll, I'm ready to ask a few

20· ·questions.

21· · · · · · MR. FLEMING:· Go ahead Kent.

22· · · · · · MR. CORRELL:· Does anyone want

23· ·to take a break before I begin?

24· · · · · · MS. CONNELL:· We have the

25· ·court reporter leaving at 6:30, so I
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·2· · · · would suggest we try to keep going if

·3· · · · we have someone who's ready to go.

·4· EXAMINATION BY

·5· MR. CORRELL:

·6· BY MR. CORRELL:

·7· · · · · · · Q.· · Mr. Tenenbaum, My name is

·8· · · · Kent Correll.· And I represent Wayne

·9· · · · LaPierre.· And you've made a lot of

10· · · · statements about Mr. LaPierre in your

11· · · · report.

12· · · · · · · · ·MS. CONNELL:· Kent, can you

13· · · · put on your video while you're

14· · · · questioning?

15· · · · · · · · ·THE WITNESS:· It's on now.

16· · · · · · · · ·MS. CONNELL:· Okay.· Sorry.

17· · · · · · · · ·MR. CORRELL:· Can you put

18· · · · yours on?

19· · · · · · · · ·MS. CONNELL:· Sure.

20· · · · · · · · ·MR. CORRELL:· Thank you.

21· · · · · · · Q.· · Have you ever met

22· · · · Mr. LaPierre?

23· · · · · · · A.· · I have not.

24· · · · · · · Q.· · Have you ever seen him on

25· · · · TV?
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·2· · · · ·A.· · I have.

·3· · · · ·Q.· · Have you ever been on TV?

·4· · · · ·A.· · A few times.· I've been

·5· ·interviewed by some local morning news

·6· ·shows about nonprofit tax issues.

·7· · · · ·Q.· · Are you an expert on media

·8· ·appearances?

·9· · · · ·A.· · No.

10· · · · ·Q.· · When you appeared or

11· ·whatever your on-air experience was,

12· ·did someone put some make up on you

13· ·before you stepped before the cameras?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · I don't believe so.

16· · · · · · MR. CORRELL:

17· · · · ·Q.· · Okay.

18· · · · · · · ·Did they do anything with

19· ·your hair?

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·A.· · I don't believe so.· There

22· ·might have been make up in one -- I

23· ·only did this two or three times.· I'm

24· ·certainly not an expert on television

25· ·appearances.
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·2· · · · · · MR. CORRELL:

·3· · · · ·Q.· · Okay.

·4· · · · · · · ·You've spoken a lot at

·5· ·events, correct?

·6· · · · ·A.· · Yes.

·7· · · · ·Q.· · And presentations?

·8· · · · ·A.· · Yes.

·9· · · · ·Q.· · Correct?· Do people do hair

10· ·and make up for those?

11· · · · ·A.· · No.

12· · · · ·Q.· · Okay.

13· · · · · · · ·Are those filmed?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · A number have been

16· ·recorded, especially over the last

17· ·three -- about three years by

18· ·recordings of Zoom webinars, and what

19· ·not.· And prior to that some were

20· ·recorded as well.

21· · · · · · MR. CORRELL:

22· · · · ·Q.· · Okay.

23· · · · · · · ·Are they filmed for a

24· ·national audience?

25· · · · ·A.· · No.
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·2· · · · ·Q.· · Okay.

·3· · · · · · · ·What's the biggest audience

·4· ·you've ever had when you were speaking?

·5· · · · · · MS. CONNELL:· Objection.

·6· · · · ·A.· · Maybe 1,500 people.

·7· · · · · · MR. CORRELL:

·8· · · · ·Q.· · Okay.

·9· · · · · · · ·Have you ever spoken to

10· ·80,000 people at one time?

11· · · · · · MS. CONNELL:· No.

12· · · · ·A.· · Objection.

13· · · · · · MR. CORRELL:

14· · · · ·Q.· · Have you ever hosted a

15· ·television show?

16· · · · ·A.· · No.

17· · · · ·Q.· · Okay.· Where did you --

18· · · · · · · ·Where were you born?

19· · · · ·A.· · Boston, Massachusetts.

20· · · · ·Q.· · Okay.

21· · · · · · · ·Where did you grow up?

22· · · · ·A.· · In the Philadelphia,

23· ·Pennsylvania area.

24· · · · ·Q.· · Okay.

25· · · · · · · ·Were you a football fan?
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·2· · · · ·A.· · Yes.

·3· · · · ·Q.· · Do you know who Dave Butts

·4· ·was?

·5· · · · ·A.· · I have heard his name, yes.

·6· · · · ·Q.· · Okay.

·7· · · · ·A.· · He was a Washington Red

·8· ·Skin, I believe, for a while, and maybe

·9· ·with the Cardinals, I think.

10· · · · ·Q.· · Correct.

11· · · · · · · ·And he was one of the

12· ·greatest defensemen in the history of

13· ·the NFL, correct?

14· · · · · · MS. CONNELL:· Objection.

15· · · · ·A.· · I recall he has a very

16· ·solid reputation.· I also recall he's

17· ·in the pro Football Hall of Fame.

18· · · · · · MR. CORRELL:

19· · · · ·Q.· · Yeah.

20· · · · · · · ·How valuable do you think

21· ·it would be for a nonprofit

22· ·organization have Tom Brady show up for

23· ·a dinner?

24· · · · · · MS. CONNELL:· Objection.

25· · · · ·A.· · Extremely valuable.
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·2· ·Obviously, more so depending on the

·3· ·nature of the mission and purpose of

·4· ·the organization.

·5· · · · · · MR. CORRELL:

·6· · · · ·Q.· · Correct.

·7· · · · · · · ·And do you think you would

·8· ·be able to sell tickets to the event

·9· ·more easily if Tom Brady was going to

10· ·be there?

11· · · · ·A.· · Of course.

12· · · · ·Q.· · What if Tom Brady was

13· ·signing autographs for people?

14· · · · ·A.· · Probably be able to sell

15· ·even more tickets.

16· · · · ·Q.· · Right.

17· · · · · · · ·And if he was giving away a

18· ·few footballs with his signature on

19· ·them, do you think that would be a big

20· ·draw?

21· · · · ·A.· · Absolutely.

22· · · · ·Q.· · Okay.

23· · · · · · · ·So you're not in a position

24· ·to second-guess Mr. LaPierre in terms

25· ·of his business judgment as to whether
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·2· ·having Dave Butts act as an ambassador

·3· ·of the NRA is a good idea or a bad

·4· ·idea; are you?

·5· · · · ·A.· · No.

·6· · · · ·Q.· · Have you ever been a CEO of

·7· ·anything?

·8· · · · ·A.· · No.

·9· · · · ·Q.· · Are you an expert on CEOs?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · I have a lot of experience

12· ·working with, advising, counseling and

13· ·observing nonprofit CEOs, yes.· Whether

14· ·you -- You put an "expert" label on

15· ·that, that's not for me to

16· ·characterize.

17· · · · · · MR. CORRELL:

18· · · · ·Q.· · Okay.

19· · · · · · · ·But you've never been a CEO

20· ·yourself, right?

21· · · · ·A.· · No.

22· · · · ·Q.· · Okay.

23· · · · · · · ·So, you can't speak from

24· ·experience on all of the matters that a

25· ·CEO has to deal with on any given day,
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·2· ·correct?

·3· · · · · · MS. CONNELL:· Objection.

·4· · · · ·A.· · No.

·5· · · · · · MR. CORRELL:

·6· · · · ·Q.· · Have you ever been up to

·7· ·the Hill to talk to elected officials

·8· ·about pending legislation?

·9· · · · ·A.· · Yes.

10· · · · ·Q.· · Okay.

11· · · · · · · ·Tell us about that.· When

12· ·were you up there last?

13· · · · ·A.· · It's been several years,

14· ·but on occasion, not many occasions,

15· ·but on occasion when clients of mine

16· ·have had legislative parties on Capital

17· ·Hill that involve some issues within my

18· ·area of expertise, I've accompanied

19· ·them.· It's been a while.

20· · · · · · · ·I also was consulted by

21· ·counsel for -- I believe it was the

22· ·Senate Finance Committee -- in

23· ·connection with tax legislation.

24· · · · · · · ·I was also consulted by the

25· ·Joint Committee on Taxation in
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·2· ·connection with an amendment to the tax

·3· ·code that dealt with taxes and credit

·4· ·counseling organizations.· So several

·5· ·things like that.

·6· · · · · · · ·But like I said earlier,

·7· ·I'm not a lobbyist, so that's not my

·8· ·primary activities.

·9· · · · ·Q.· · Have you ever been credited

10· ·with tipping the result of a Senate

11· ·election, personally?

12· · · · ·A.· · No.

13· · · · ·Q.· · Have you ever been credited

14· ·it with tipping the result of

15· ·Congressional a House Election,

16· ·personally?

17· · · · ·A.· · No.

18· · · · ·Q.· · Okay.

19· · · · · · · ·Have you ever engaged in

20· ·grassroots activism for a cause?

21· · · · ·A.· · You mean, going out and

22· ·trying to drum up grassroots support

23· ·for a legislative matter or something

24· ·like that?

25· · · · ·Q.· · I'm talking, dealing with
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·2· ·elected officials at the state level on

·3· ·any pending or proposed legislation?

·4· · · · · · MS. CONNELL:· Objection.

·5· · · · ·A.· · Yeah.· That's not --

·6· ·Grassroots lobbying has a special

·7· ·definition under the tax code; that's

·8· ·something different.· That's what I

·9· ·thought you meant.

10· · · · · · · ·Answer's no.

11· · · · ·Q.· · All right.

12· · · · · · · ·You mentioned a tax case

13· ·that you were involved in.· Can you

14· ·give us the name of that case?

15· · · · ·A.· · No.· It wasn't -- Are you

16· ·referring to what I just talked about

17· ·when my discussions on Capital Hill

18· ·about tax legislation?

19· · · · ·Q.· · No.· You said you have

20· ·something on your wall that says you're

21· ·admitted to the Tax Court; is that

22· ·correct?

23· · · · ·A.· · Yes.

24· · · · ·Q.· · Okay.

25· · · · ·A.· · And that was -- That was
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·2· ·obviously a case of public record.· It

·3· ·was a case involving proposed IRS

·4· ·revocation of the tax excerpt status of

·5· ·a tax exempt 501(c)(3) credit

·6· ·counseling agency.

·7· · · · ·Q.· · What side were you on?

·8· · · · ·A.· · Defending the tax exempt

·9· ·organization.

10· · · · ·Q.· · And what was the outcome

11· ·there the case?

12· · · · ·A.· · I believe we ended up

13· ·settling the case prior to the -- prior

14· ·to the end of the litigation.

15· · · · ·Q.· · And was the settlement one

16· ·that was publicly disclosed?

17· · · · ·A.· · I honestly can't recall.

18· ·It was a long time ago, probably 12,

19· ·13 years ago.

20· · · · ·Q.· · Okay.

21· · · · ·A.· · And I wasn't, you know --

22· ·As I said earlier, I'm not a litigator.

23· ·I wasn't the litigator.· I was more

24· ·like a consulting attorney on the case.

25· ·I was an expert in the substance of
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·2· ·Section 5, 1(C)(3) of the tax code and

·3· ·how it applies to credit counseling

·4· ·agencies, but I was not the litigator

·5· ·defending the case.

·6· · · · ·Q.· · What is the credit

·7· ·counseling company?

·8· · · · ·A.· · That particular

·9· ·organization, I honestly -- I thought

10· ·you might ask me that, and I can't

11· ·remember exactly which one it was.

12· · · · ·Q.· · Well, first of all, did

13· ·they lose their tax excerpt that status

14· ·or not?

15· · · · ·A.· · No.· I believe we entered

16· ·into a -- essentially a settlement

17· ·agreement that enabled them to retain

18· ·their tax exempt status but agree to do

19· ·a number of things differently going

20· ·forward.

21· · · · ·Q.· · Did the settlement provide

22· ·for the appointment of a monitor?

23· · · · ·A.· · No.

24· · · · ·Q.· · Was the Attorney General

25· ·involved in that action?

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



491

·1· · · · · · · · ·J. TENENBAUM

·2· · · · ·A.· · No.· This was -- Tax court

·3· ·solely involves the IRS.

·4· · · · ·Q.· · You mentioned that you went

·5· ·out for drinks with Yael Fuchs; do you

·6· ·remember that testimony?

·7· · · · ·A.· · Yes.

·8· · · · ·Q.· · Can you tell me the event

·9· ·that preceded that -- that occasion?

10· · · · · · MS. CONNELL:· Objection.

11· · · · ·A.· · Yeah.· I think I described

12· ·it earlier.· It was a -- an in-person

13· ·presentation regarding governmental

14· ·investigations of nonprofit

15· ·organizations that I moderated and had

16· ·organized.· I was one of the panelists

17· ·along with one or two of my colleagues

18· ·from the law firm at the time.· I can't

19· ·remember who they were.

20· · · · · · MR. CORRELL:

21· · · · ·Q.· · Okay.

22· · · · · · · ·And did your colleagues

23· ·accompany you to go have a drink?

24· · · · ·A.· · No.· I don't think so.· And

25· ·it was just one drink, by the way,
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·2· ·because I remember she had to catch a

·3· ·train back to New York.

·4· · · · ·Q.· · Okay.

·5· · · · · · · ·Did she ask you to go for a

·6· ·drink?

·7· · · · ·A.· · No.· I think I asked her if

·8· ·she had time to grab a drink, just so

·9· ·we could catch up before she left.

10· · · · ·Q.· · Okay.

11· · · · · · · ·You said it lasted about

12· ·30 minutes, correct?

13· · · · ·A.· · That's my recollection.

14· · · · ·Q.· · Okay.

15· · · · · · · ·What do you talk about

16· ·during the 30 minutes?

17· · · · ·A.· · I honestly couldn't tell

18· ·you.· I really don't remember.· I think

19· ·we talked a bit about the presentation

20· ·if I recall; and I honestly can't

21· ·recall.

22· · · · · · · ·I think that was the first

23· ·time I ever met Yael in person.· So it

24· ·was just more a meet and greet, just to

25· ·get to know her a little bit.
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·2· · · · ·Q.· · Did you talk about the

·3· ·possibility of your doing work for the

·4· ·AG's office in the future?

·5· · · · ·A.· · No.

·6· · · · ·Q.· · Did she talk to you about

·7· ·maybe doing more panels with you in the

·8· ·future?

·9· · · · ·A.· · I don't believe so.  I

10· ·might have said something to her like,

11· ·you know, "This was great; this was

12· ·really valuable.· You know, we should

13· ·try to do this again sometime," but we

14· ·never did.

15· · · · ·Q.· · Okay.

16· · · · · · · ·Who paid for the drinks?

17· · · · ·A.· · I honestly don't remember.

18· ·I think we might have each paid our own

19· ·way for ethics reasons.

20· · · · ·Q.· · Right.

21· · · · · · · ·That's because people who

22· ·work for the AG's office can't take

23· ·anything of value from anyone, correct?

24· · · · · · MS. CONNELL:· Objection.

25· · · · ·A.· · That's my general

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



494

·1· · · · · · · · ·J. TENENBAUM

·2· ·understanding, yes.

·3· · · · · · MR. CORRELL:

·4· · · · ·Q.· · Okay.

·5· · · · · · · ·Are you an expert in

·6· ·ethics?

·7· · · · · · MS. CONNELL:· Objection.

·8· · · · ·A.· · No.

·9· · · · · · MR. CORRELL:

10· · · · ·Q.· · Okay.

11· · · · · · · ·What are you an expert in?

12· · · · · · MS. CONNELL:· Objection.

13· · · · ·A.· · If I had to categorize it,

14· ·I would say I am an expert after

15· ·26 years of practicing law, almost

16· ·exclusively representing nonprofit

17· ·organizations as outside general

18· ·counsel, I would say that I'm an expert

19· ·in the laws and rules and norms and

20· ·best practices and common practices

21· ·regarding nonprofit legal issues, in a

22· ·wide variety of areas of law.· From

23· ·corporate governance, to federal tax

24· ·exemption, to state nonprofit

25· ·corporation laws, to other areas that I
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·2· ·practiced in like antitrust and

·3· ·employment and intellectual property

·4· ·and other areas.

·5· · · · ·Q.· · Okay.

·6· · · · · · · ·All laws?· You're an expert

·7· ·on all laws?

·8· · · · · · MS. CONNELL:· Objection.

·9· · · · ·A.· · Of course not, no.

10· · · · · · MR. CORRELL:

11· · · · ·Q.· · Are you an expert on New

12· ·York law?

13· · · · · · MS. CONNELL:· Objection.

14· · · · ·A.· · I would say with regard to

15· ·New York's not-for-profit-specific

16· ·laws, I have extensive experience

17· ·counseling many clients over the years

18· ·on those laws.· So yes, I would

19· ·consider myself an expert on those

20· ·laws, but certainly not all New York

21· ·laws.

22· · · · · · MR. CORRELL:

23· · · · ·Q.· · Have you ever counseled a

24· ·client to form a nonprofit under the

25· ·laws of the State of New York?
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·2· · · · ·A.· · I don't believe so.  I

·3· ·think every New York nonprofit client

·4· ·that I've counseled had already been

·5· ·incorporated in New York.

·6· · · · ·Q.· · And have you ever been

·7· ·asked by a client to advise them on a

·8· ·formation of a not-for-profit

·9· ·corporation and asked to recommend a

10· ·state where they should organize

11· ·themselves?

12· · · · · · MS. CONNELL:· Objection.

13· · · · ·A.· · Yes, that happens

14· ·regularly.

15· · · · · · MR. CORRELL:

16· · · · ·Q.· · Okay.

17· · · · · · · ·And you tell them, Don't do

18· ·it in New York, right? -- because

19· ·that's --

20· · · · · · MS. CONNELL:· Objection.

21· · · · ·Q.· · -- that standard; right?

22· ·(inaudible).

23· · · · ·A.· · No.· We -- My colleagues

24· ·and I generally recommend D.C. because

25· ·we believe D.C.'s Nonprofit Corporation
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·2· ·Act most closely hews to the ABA -- the

·3· ·American Bar Association Model

·4· ·Nonprofit Corporation Act, provides for

·5· ·a lot of flexibility.· It's not overly

·6· ·regulatory.· It clearly answers a lot

·7· ·of open questions that some other state

·8· ·statutes are less clear about, allows

·9· ·for flexibility in terms of remote

10· ·meetings and votes for members and

11· ·things like that, so we do tend to

12· ·recommend D.C., sometimes Delaware.

13· ·And so those are the answers we usually

14· ·give.

15· · · · · · MR. CORRELL:

16· · · · ·Q.· · And never New York,

17· ·correct?

18· · · · · · MS. CONNELL:· Objection.

19· · · · ·A.· · We don't generally

20· ·recommend New York or California, just

21· ·because those two nonprofit corporation

22· ·statutes are very different, as I think

23· ·I said earlier, at least for New York,

24· ·compared to the Model Nonprofit

25· ·Corporation Act.
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·2· · · · · · · ·And I believe the Model

·3· ·Act -- they just came out with a new

·4· ·edition of it -- you know, does a

·5· ·really nice job of keeping up with

·6· ·changes in technology and current tends

·7· ·and providing for flexibility.· But

·8· ·sometimes when clients are located in

·9· ·New York, they want to incorporate in

10· ·New York.

11· · · · ·Q.· · But I thought you testified

12· ·that you had never organized a

13· ·nonprofit corporation in New York,

14· ·correct?

15· · · · · · MS. CONNELL:· Objection.

16· · · · ·A.· · No.· I don't recall that I

17· ·have ever organized a nonprofit

18· ·corporation in New York.

19· · · · · · · ·I certainly can't say for

20· ·sure, and I certainly can't speak for

21· ·the last 26 years.· But over the last

22· ·three years that I've had Tenenbaum Law

23· ·Group, we have not incorporated -- I

24· ·don't believe we've incorporated any

25· ·group in New York.· And I could be
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·2· ·wrong about that.

·3· · · · ·Q.· · Have you ever had an office

·4· ·in New York for Tenenbaum Law Group?

·5· · · · ·A.· · No.

·6· · · · ·Q.· · Do you have anyone in the

·7· ·office who is admitted to practice law

·8· ·in New York?

·9· · · · ·A.· · Yeah.· I believe my

10· ·colleagues Susan Hamsher is admitted in

11· ·New York.

12· · · · ·Q.· · Are you aware that New York

13· ·has had a long-standing rule requiring

14· ·lawyers from out of state to practice

15· ·in New York to have an office in New

16· ·York?

17· · · · · · MS. CONNELL:· Objection.

18· · · · ·A.· · Like I said, I'm not an

19· ·expert on ethics, but I do recall, you

20· ·know, back -- especially when I was at

21· ·Venable, asking questions like that

22· ·about, you know, issues dealing with

23· ·unauthorized practice of law and

24· ·whether or not it was okay for me to

25· ·advise clients in other states when I
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·2· ·wasn't admitted to that bar, and the

·3· ·answer consistently was, if it's an

·4· ·area that you have expertise in, and

·5· ·you're generally familiar with, and as

·6· ·long as you're admitted to the bar in

·7· ·the state where your principal office

·8· ·is located and so long as you're not

·9· ·going into court and litigating that,

10· ·you're just providing advice in

11· ·counsel, that that was completely

12· ·permissible.· And that's always been my

13· ·understanding, and that's how I've

14· ·always -- Those are the rules I've

15· ·always abided by.

16· · · · · · MS. CONNELL:· Kent --

17· · · · ·Q.· · So it was your

18· ·understanding that you could practice

19· ·law in New York even though you weren't

20· ·admitted in New York as long as you

21· ·didn't go to court?· Is that a fair

22· ·assessment?

23· · · · · · MS. CONNELL:· Objection.

24· · · · ·A.· · I'm not sure I would say

25· ·practice law in New York because I
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·2· ·don't know what that exactly means in

·3· ·terms of the ethics rules.· And I don't

·4· ·want to agree to something that I don't

·5· ·know exactly what it means.

·6· · · · · · · ·What I said was:· It's my

·7· ·understanding that it is perfectly

·8· ·acceptable for me to opine on laws --

·9· ·on the laws of New York with which I

10· ·have general familiarity, even though

11· ·I'm only admitted in D.C. and my

12· ·principal office, my only office, is

13· ·located in D.C.

14· · · · · · MS. CONNELL:· Can I --

15· · · · · · MS. EISENBERG:· We have a new

16· ·court reporter who is ready to start.

17· · · · · · MS. CONNELL:· Perfect.· That's

18· ·what I wanted to know.

19· · · · · · MR. CORRELL:· I'm sorry, what

20· ·is the interruption?

21· · · · · · MS. EISENBERG:· We have a new

22· ·court reporter who is ready to start.

23· · · · · · MR. UMANSKY:· I just want to

24· ·confirm that it's Lindsay Stoker, is

25· ·the new court reporter?
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·2· · · · · · THE COURT REPORTER 2:· Yes,

·3· ·hi.

·4· · · · · · MS. CONNELL:· Hi, Ms. Stoker.

·5· · · · · · THE COURT REPORTER:· Can we

·6· ·take a break so I can pack up?

·7· · · · · · MS. EISENBERG:· Certainly, so

·8· ·thank you very much to our court

·9· ·reporter.· We appreciate all of your

10· ·hard work.· We arranged for a new court

11· ·reporter whom I would like to ask to

12· ·please introduce themselves on the

13· ·record, and we can proceed.

14· · · · · · Thanks, all.

15· · · · · · MS. CONNELL:· I'll get it

16· ·tomorrow, if you're doing it for

17· ·tomorrow, and I'll take the rough

18· ·tonight.

19

20

21

22

23

24

25
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·1

·2· · · · · · · · ·MS. EISENBERG:· Us as well.

·3· · · ·(Whereupon, a short recess was taken.)

·4

·5· · · · · · · · · · · · ·-o0o-

·6· · · ·(Whereupon,· the· ·examination· · of· · JEFFREY

·7· TENENBAUM was concluded at 6:34 p.m.)

·8

·9

10· · · · · · · · · ·_____________________

11· · · · · · · · · · ·JEFFREY TENENBAUM

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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·1· · · · · · · · ·C E R T I F I C A T E

·2· · · · · · · · I, AMBRIA IANAZZI, a Registered

·3· Professional Reporter, Certified Realtime

·4· Reporter, New York Association Certified Reporter,

·5· New York Realtime Certified Reporter, Certified

·6· Shorthand Reporter and Notary Public in New York

·7· do hereby certify:

·8· · · · · · · · That JEFFREY TENENBAUM whose

·9· examination is hereinbefore set forth, was duly

10· sworn, and that such examination is a true record

11· of the testimony given by JEFFREY TENENBAUM.

12· · · · · · · · I further certify that I am not

13· related to any of the parties to this action by

14· blood or marriage; and that I am in no way

15· interested in the outcome of this matter.

16

17· · · · · · In· witness· whereof,· I· · have· · hereunto· · set

18· my hand this 2 day of November, 2022.

19

20

21· · · · · · · · · · ______________________________

22· · · · · · · · · · ·AMBRIA IANAZZI, RPR, CRR, CSR

23

24

25
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·1· · · · STENOGRAPHIC REPORTER APPEARING REMOTELY

·2· · · · · · · ·HUNTINGTON BEACH, CALIFORNIA

·3· · · · Tuesday, November 1, 2022, 6:34 p.m. EST

·4

·5· · · · · · · · · ·FURTHER EXAMINATION

·6· ·BY MR. CORRELL:

·7· · · ·Q.· ·So how much revenue have you generated for

·8· ·your firm by advising clients on New York law?

·9· · · ·MS. CONNELL:· Objection.

10· · · ·THE WITNESS:· I frankly have no idea.

11· ·BY MR. CORRELL:

12· · · ·Q.· ·What -- what proportion of the revenue do

13· ·you think it would be?

14· · · ·MS. CONNELL:· Objection.

15· · · ·THE WITNESS:· Are you talking about in

16· ·connection with this case?· Or are you talking about

17· ·generally.

18· ·BY MR. CORRELL:

19· · · ·Q.· ·I'm talking about generally, not including

20· ·this case?

21· · · ·A.· ·And are you talking about in my current

22· ·firm?· Like, over the last -- close to three years?

23· · · ·MR. CORRELL:· Yes.

24· · · ·MS. CONNELL:· Objection.

25· · · ·THE WITNESS:· It's -- it's a -- it's purely a
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·1· ·guess, but it would be a very, very small

·2· ·proportion, you know, maybe -- and it -- and it's

·3· ·hard to say whether you are talking about my time or

·4· ·my colleagues time.

·5· · · ·And I don't always know exactly how much time

·6· ·they are spending counseling a client.· I see it on

·7· ·invoices I approve, but I don't always know offhand

·8· ·how much time each one of them is spending

·9· ·counseling a client on compliance with New York

10· ·laws.

11· ·BY MR. CORRELL:

12· · · ·Q.· ·All right.

13· · · ·Would it be fair to say it was a substantial

14· ·amount of revenue?

15· · · ·A.· ·No.· It would not be fair to say that.

16· · · ·Q.· ·And how much have you been paid so far for

17· ·your work on this case by the attorney general?

18· · · ·A.· ·Approximately -- I can't remember the exact

19· ·number but approximately $90,000.

20· · · ·Q.· ·And have you provided a budget for future

21· ·work?

22· · · ·A.· ·Yes.

23· · · ·Q.· ·And what is that budget?

24· · · ·MS. CONNELL:· Objection.

25· · · ·THE WITNESS:· It's hard to remember exactly, but
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·1· ·it's probably not -- I don't think I provided a

·2· ·budget for potential trial testimony, but for work,

·3· ·you know, leading to that or leading up to that

·4· ·or -- I -- I don't remember exactly where I would

·5· ·cut it off.· I think another maybe $65-, $70,000.

·6· ·BY MR. CORRELL:

·7· · · ·Q.· ·You talked a lot about fiduciary duties in

·8· ·your report.

·9· · · ·Is it your view -- is it -- you plan -- is it

10· ·your opinion that, under New York law, the duty of

11· ·an officer or director or a key person of a

12· ·not-for-profit corporation is determined by common

13· ·law?

14· · · ·MS. CONNELL:· Objection.

15· · · ·THE WITNESS:· I want to consult the statute to

16· ·be sure, but I believe it is defined in statute.

17· · · ·There are certain -- certainly common law

18· ·fiduciary duties that apply as well.· And I opined

19· ·on that in my report.

20· · · ·In terms of how an officer, director, or a key

21· ·employee is defined, I -- I would have to consult

22· ·the statute to see exact.

23· ·BY MR. CORRELL:

24· · · ·Q.· ·And have you ever heard of a case called

25· ·People v. Grasso?
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·1· · · ·MS. CONNELL:· Objection.

·2· · · ·THE WITNESS:· No.

·3· ·BY MR. CORRELL:

·4· · · ·Q.· ·So you've never read People v. Grasso?

·5· · · ·MS. CONNELL:· Objection.

·6· · · ·THE WITNESS:· Not that I recall, no.

·7· ·BY MR. CORRELL:

·8· · · ·Q.· ·Have you ever read any of the opinions of

·9· ·the highest court of the state interpreting and

10· ·applying the not-for-profit corporation law?

11· · · ·MS. CONNELL:· Objection.

12· · · ·THE WITNESS:· I have certainly read some in the

13· ·past.· I can't cite them by name.

14· ·BY MR. CORRELL:

15· · · ·Q.· ·Okay.

16· · · ·Can you name one?

17· · · ·MS. CONNELL:· Objection.

18· · · ·THE WITNESS:· No.· Not off the top of my head.

19· ·BY MR. CORRELL:

20· · · ·Q.· ·Okay.

21· · · ·So it's your opinion as to what New York law

22· ·requires based solely on your reading of a statute?

23· · · ·MS. CONNELL:· Objection.

24· · · ·THE WITNESS:· For the issues that I opined on in

25· ·my report -- and I -- I said this in response to a
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·1· ·question earlier -- to me, the -- the relevant and

·2· ·applicable statutory provisions were pretty clear,

·3· ·and certainly there's a lot of things in a lot of

·4· ·statutes, including in these statutes I'm -- I'm

·5· ·sure that's subject to dispute and interpretation

·6· ·and has to be settled by courts.

·7· · · ·But the issues that I was opining on -- things

·8· ·like the requirements of an appropriate conflict of

·9· ·interest and related-party transaction policy and

10· ·procedures required by the statute, you know, the

11· ·elements of an appropriate and legally acceptable

12· ·whistleblower protection policy and the elements of

13· ·that policy, those were very clear to me.

14· · · ·If there were issues that were unclear, I would

15· ·consult relevant case law, but I didn't find that

16· ·necessary.

17· ·BY MR. CORRELL:

18· · · ·Q.· ·Do you know a man named Brian Schwalb?

19· · · ·A.· ·Yes.

20· · · ·Q.· ·Who is he?

21· · · ·A.· ·He is a former colleague of mine at the

22· ·Venable Law Firm.· He is a -- I believe he is still

23· ·the head of the Washington, D.C. office, and he is a

24· ·candidate for the attorney general of D.C.

25· · · ·Q.· ·And the attorney general of D.C. is suing
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·1· ·the NRA; correct?

·2· · · ·A.· ·No.· The -- I'm not involved in the case,

·3· ·but I believe the attorney general of D.C. is suing

·4· ·the NRA Foundation.

·5· · · ·Q.· ·Correct.

·6· · · ·A.· ·Which is a separate but affiliated

·7· ·501(c)(3) organization.

·8· · · ·Q.· ·Thank you.

·9· · · ·And some of the allegations in that case are

10· ·similar to the allegations in this case; correct?

11· · · ·MS. CONNELL:· Objection.

12· · · ·THE WITNESS:· I -- I wouldn't dispute that, but

13· ·I don't know that for sure.· I honestly haven't read

14· ·any of the pleadings in that case.· I'm generally

15· ·aware of it, but I haven't read any of the

16· ·pleadings, and I haven't been involved.

17· ·BY MR. CORRELL:

18· · · ·Q.· ·Okay.

19· · · ·And you said he was a colleague of yours; is

20· ·that --

21· · · ·A.· ·I said a former colleague, yeah.

22· · · ·Q.· ·Former colleague, that's right.· But he --

23· ·he was actually a former partner; correct?

24· · · ·A.· ·Correct.

25· · · ·MS. CONNELL:· Objection.
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·1· ·BY MR. CORRELL:

·2· · · ·Q.· ·How long were you partner?

·3· · · ·A.· ·18 minus 3 and a half -- about 15 years.

·4· · · ·Q.· ·Did he work in your group, the nonprofit

·5· ·group?

·6· · · ·A.· ·No.· He was a commercial litigator.· He

·7· ·didn't work in my group.· I worked with him -- I

·8· ·believe it was that U.S. tax court case that I was

·9· ·talking about earlier.· He was the principal

10· ·litigator in that case.

11· · · ·Q.· ·When was the last time you spoke with him?

12· · · ·A.· ·Probably four years ago, four-and-a-half

13· ·years ago.

14· · · ·Q.· ·Did you contribute to his political

15· ·campaign?

16· · · ·A.· ·No.

17· · · ·Q.· ·Are you a Democrat?

18· · · ·A.· ·No.

19· · · ·MS. CONNELL:· Objection.

20· ·BY MR. CORRELL:

21· · · ·Q.· ·Are you a member of the NRA?

22· · · ·A.· ·No.

23· · · ·Q.· ·Have you ever been?

24· · · ·A.· ·No.

25· · · ·Q.· ·Are you a sports shooter?
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·1· · · ·MS. CONNELL:· Objection.

·2· · · ·THE WITNESS:· I have gone sports shooting a

·3· ·couple times, maybe two or three times, skeet

·4· ·shooting, I think, twice.· And I have gone to a

·5· ·shooting -- an indoor shooting range with my son, I

·6· ·think, twice.

·7· ·BY MR. CORRELL:

·8· · · ·Q.· ·Have you ever been hunting?

·9· · · ·A.· ·No.· I have never been hunting.

10· · · ·Q.· ·Okay.

11· · · ·Under New York law, who governs a not-for-profit

12· ·corporation?

13· · · ·A.· ·I'm sorry.· There was a little background

14· ·noise.· Can you repeat that?

15· · · ·Q.· ·Sure.

16· · · ·Under New York law -- in your opinion, under New

17· ·York law, who governs a not-for-profit corporation?

18· · · ·MS. CONNELL:· Objection.

19· · · ·THE WITNESS:· Well, there are a number of

20· ·different people and bodies involved in the

21· ·governance of an organization, but the ultimate

22· ·governing body of any nonprofit corporation in New

23· ·York and in every other state in D.C. is the board

24· ·of directors.

25· ·///
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·1· ·BY MR. CORRELL:

·2· · · ·Q.· ·All right.

·3· · · ·It's not the attorney general of the state, is

·4· ·it?

·5· · · ·A.· ·No.

·6· · · ·MS. CONNELL:· Objection.

·7· ·BY MR. CORRELL:

·8· · · ·Q.· ·All right.

·9· · · ·What do you -- do you have any understanding,

10· ·based on your purported familiarity with New York

11· ·law, as to the proper role of the attorney general,

12· ·vis-à-vis not-for-profit corporations?

13· · · ·MS. CONNELL:· Objection.

14· · · ·THE WITNESS:· I mean, I know from 26 years of

15· ·experience that the attorney general of the state of

16· ·incorporation of a nonprofit corporation has the

17· ·right and ability to enforce their state laws that

18· ·are applicable to nonprofit corporations

19· ·incorporated in the state, and I've seen instances

20· ·of that plenty of times all across the country in

21· ·different states, including New York.

22· ·BY MR. CORRELL:

23· · · ·Q.· ·Right.

24· · · ·And that authority is the authority to enforce

25· ·the laws impartially; correct?
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·1· · · ·A.· ·Correct.

·2· · · ·MS. CONNELL:· Objection.

·3· ·BY MR. CORRELL:

·4· · · ·Q.· ·And it would be wrong for an attorney

·5· ·general to enforce the law selectively; correct?

·6· · · ·A.· ·Correct.

·7· · · ·MS. CONNELL:· Objection.

·8· ·BY MR. CORRELL:

·9· · · ·Q.· ·So it would be wrong for an attorney

10· ·general to decide that she doesn't like the content

11· ·of a -- of the speech being engaged in the nonprofit

12· ·organization, and use the power of her office to --

13· ·to shut that organization down; correct?

14· · · ·MS. CONNELL:· Objection.· Go ahead.

15· · · ·THE WITNESS:· If you are asking me what I was

16· ·asked earlier about purported comments of the New

17· ·York attorney general regarding the -- the speech of

18· ·the NRA, I -- as I answered then, I'll answer now:

19· ·I -- I have no opinion on that.

20· · · ·What I do believe is that any law enforcement

21· ·official, including an attorney general, should be

22· ·enforcing the laws when they believe there are

23· ·violations of those laws, and that's the only reason

24· ·they should be enforcing those?

25· · · ·MS. CONNELL:· We are getting feedback from
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·1· ·somebody.

·2· · · ·MR. CORRELL:· Excuse me.· Do not interrupt.

·3· · · ·MS. CONNELL:· We can't hear you due to feedback.

·4· ·Can somebody like -- does anyone have their speaker

·5· ·unmuted?

·6· · · ·(Off-the-record technical interruption.)

·7· · · ·THE VIDEOGRAPHER:· I was hearing the noise.

·8· ·It's hard to identify, but I believe it has been

·9· ·isolated and removed.

10· · · ·Thank you.

11· ·BY MR. CORRELL:

12· · · ·Q.· ·I move to strike the answer as

13· ·nonresponsive, and I would like the court reporter

14· ·to read back my question, and I would like you to

15· ·answer that question, not the question that you said

16· ·you were answering earlier.

17· · · ·MS. CONNELL:· Objection.

18· · · ·MR. CORRELL:· May I have the question read back,

19· ·please?

20· · · · · · (The reporter read back as follows:

21· · · · · · "QUESTION:· So it would be wrong

22· · · · · · for an attorney general to decide

23· · · · · · she doesn't like the content of the

24· · · · · · speech, being engaged in in the

25· · · · · · nonprofit organization and use the
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·1· · · · · · power of her office to shut that

·2· · · · · · organization down; correct?")

·3· · · ·THE WITNESS:· Go ahead and answer the question.

·4· · · ·MS. CONNELL:· Objection.

·5· ·BY MR. CORRELL:

·6· · · ·Q.· ·Yeah.

·7· · · ·A.· ·I would say that an attorney general should

·8· ·only bring an enforcement action or a lawsuit if he

·9· ·or she believes that there have been violations of

10· ·the laws that he or she is charged with enforcing

11· ·and that should be the only reason to bring an

12· ·enforcement action.

13· · · ·Q.· ·Isn't it true that many nonprofit

14· ·organizations are in some -- in technical

15· ·noncompliance with the law -- with nonprofit laws of

16· ·states on a pretty regular basis?

17· · · ·MS. CONNELL:· Objection.

18· · · ·THE WITNESS:· I don't know about the last part

19· ·you said about "on a pretty regular basis."· I'm not

20· ·sure I would say that, but there certainly are

21· ·instances all the time with respect to state

22· ·nonprofit corporation laws and plenty of other laws,

23· ·IRS laws, you know, IRS enforced laws, where there

24· ·is not 100 percent compliance.

25· · · ·How you want to categorize it, it's -- that's up
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·1· ·to you; but, no, certainly I wouldn't state that,

·2· ·you know, every or most nonprofit organization is

·3· ·100 percent compliance with all applicable federal

·4· ·and state laws.

·5· ·BY MR. CORRELL:

·6· · · ·Q.· ·Right.· Because if they were, you would be

·7· ·out of a job; correct?

·8· · · ·MS. CONNELL:· Objection.

·9· · · ·THE WITNESS:· I'm not going to agree with that

10· ·characterization, but that's part of what we do --

11· ·is to help organizations understand the laws and

12· ·comply with the laws, for sure.

13· ·BY MR. CORRELL:

14· · · ·Q.· ·Right.

15· · · ·But isn't that supposed to be the thing that the

16· ·AG is supposed to do -- to help people understand

17· ·and comply with the laws?

18· · · ·MS. CONNELL:· Objection.

19· · · ·THE WITNESS:· My experience has been that AGs

20· ·take different positions and postures in cases

21· ·depending on how they view the severity and the

22· ·persistence and the length of the violations.

23· · · ·I've seen some where, you know, it's the -- the

24· ·violations are maybe not as severe or haven't gone

25· ·on for as long.
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·1· · · ·And a resolution like you suggest, you know,

·2· ·where they -- the AG's office is kind of helping the

·3· ·organization to get in compliance in some sort of a

·4· ·consent degree where the organization agrees to --

·5· ·to do so.· That may be an appropriate sanction.

·6· · · ·In -- in this particular case -- or that may be

·7· ·an appropriate result, I should say.

·8· · · ·In this particular case, the AG clearly doesn't

·9· ·feel that way, and the attorney general of New York

10· ·believes that the violations here were so

11· ·significant, so widespread and rampant and so

12· ·longstanding and that even the purported

13· ·course-correction measures over the last four years

14· ·haven't come close to -- enough to rectify those

15· ·issues that the AG is therefore seeking the remedies

16· ·that it is seeking.

17· ·BY MR. CORRELL:

18· · · ·Q.· ·Does the New York AG review 990s every year

19· ·for every not-for-profit corporation?

20· · · ·MS. CONNELL:· Objection.

21· · · ·THE WITNESS:· So the New York nonprofits that

22· ·are -- that are subject to filing what's called a

23· ·CHAR500 return or report is -- they are required to

24· ·attach a copy of the 990.

25· · · ·And so I can't sit here and tell you whether the
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·1· ·AG's office is reviewing every 990 that is submitted

·2· ·along with the CHAR500.· I -- I have frankly no

·3· ·idea?

·4· ·BY MR. CORRELL:

·5· · · ·Q.· ·There's a place on the -- in the CHAR500 or

·6· ·the 990 -- you can tell me which one it is -- where

·7· ·it asks whether the organization has used any

·8· ·charter travel; correct?

·9· · · ·MS. CONNELL:· Objection.

10· · · ·THE WITNESS:· Yeah.· Since 2008, I believe, the

11· ·form -- the IRS form 990 asks about first class or

12· ·private air travel, yes.

13· ·BY MR. CORRELL:

14· · · ·Q.· ·So if the attorney general of the State of

15· ·New York had a deep concern about use of charter

16· ·travel by not-for-profit corporations, the attorney

17· ·general could have picked up the phone and called

18· ·the NRA 10 years ago -- correct? -- and asked, "You

19· ·checked the box for charter travel, what kind of

20· ·charter travel is going on?"· Right?

21· · · ·MS. CONNELL:· Objection.

22· · · ·THE WITNESS:· Well, first, I -- I -- I haven't

23· ·looked at the last 10 years of the NRA's form 990;

24· ·so I can't -- I can't speak to what was disclosed or

25· ·not disclosed.
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·1· · · ·But it -- let's -- let's presume that -- that,

·2· ·if you're correct and there was disclosures of that

·3· ·each year for the last, whatever, since '08, since

·4· ·the revised form 990 has been out, certainly, if the

·5· ·NRA was filing those 990s with the New York Attorney

·6· ·General as they are required to, then that would

·7· ·have been something that the AG's office could have

·8· ·spotted and inquired about, for sure, yes?

·9· ·BY MR. CORRELL:

10· · · ·Q.· ·So if you had an impartial AG with a

11· ·professional staff who had become concerned about

12· ·use of charter travel by not-for-profit

13· ·corporations, the AG could have simply asked that

14· ·the CHAR500 showing use of charter travel be

15· ·segregated and those entities contacted to find out

16· ·more about the charter travel and the reasons for

17· ·that; correct?

18· · · ·MS. CONNELL:· Objection.

19· · · ·THE WITNESS:· That could have happened, sure.

20· ·BY MR. CORRELL:

21· · · ·Q.· ·Okay.

22· · · ·MS. CONNELL:· Kent, I'm just going to note here

23· ·you are over 30 minutes.· So --

24· · · ·MR. CORRELL:· I think I said 30 to 40, so thank

25· ·you for the --
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·1· · · ·MS. CONNELL:· I'm just letting you know.

·2· ·BY MR. CORRELL:

·3· · · ·Q.· ·So the Commissioner of Internal Revenue

·4· ·decides whether a taxpayer has a bona fide security

·5· ·concern.· Is that fair to say?

·6· · · ·MS. CONNELL:· Objection.

·7· · · ·THE WITNESS:· Are you -- are you referring to

·8· ·the requirements for private air travel to be

·9· ·excluded from income as a working condition fringe

10· ·benefit?

11· ·BY MR. CORRELL:

12· · · ·Q.· ·Yes.· Who makes that -- who makes that

13· ·call?

14· · · ·A.· ·Well, it's a -- it's -- it's a requirement

15· ·in the Internal Revenue code, and that's -- that's

16· ·specifically spelled out in the code of federal

17· ·regulations, so what we refer to as treasury

18· ·regulations that are enforced by the IRS.

19· · · ·That's where those requirements stem; and, yes,

20· ·those are enforced by the Commissioner of Internal

21· ·Revenue.

22· · · ·Q.· ·Right.

23· · · ·But in -- in your opinion, is there -- the

24· ·ultimate requirement is that the -- that the

25· ·Commissioner of Internal Revenue be satisfied that
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·1· ·there is a bona fide security concern; correct?

·2· · · ·MS. CONNELL:· Objection.

·3· · · ·THE WITNESS:· Well, that's not the standard.  I

·4· ·don't want to concur with that one.· That's not

·5· ·accurate.· The standard is that you either have --

·6· ·well, I don't know if you want me get into the --

·7· ·the details, if you even care about that.

·8· ·BY MR. CORRELL:

·9· · · ·Q.· ·I'm just asking who decides.· Who's the

10· ·final arbiter?· Where does the buck stop?· Is it the

11· ·Commission of Internal Revenue, or is the attorney

12· ·general of the State of New York?

13· · · ·MS. CONNELL:· Objection.

14· · · ·THE WITNESS:· If -- if you're asking who has the

15· ·right -- who has the sole right to enforce the tax

16· ·laws, including in that area, and whether something,

17· ·you know, for instance, is an appropriate tax

18· ·deduction or not or whether something was

19· ·appropriately excluded from taxable income or not as

20· ·a working condition fringe benefit, then, yes, the

21· ·Commissioner of Internal Revenue is the sole

22· ·regulator that has that authority.

23· ·BY MR. CORRELL:

24· · · ·Q.· ·Okay.

25· · · ·Who is that right now?
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·1· · · ·MS. CONNELL:· Objection.

·2· · · ·THE WITNESS:· I believe it's Charles Redding.

·3· ·BY MR. CORRELL:

·4· · · ·Q.· ·Rettig.

·5· · · ·A.· ·Rettig, sorry.

·6· · · ·Q.· ·R-e-t-t-i-g; is that correct?

·7· · · ·A.· ·I believe so, yes.

·8· · · ·Q.· ·Good.

·9· · · ·And -- and how long has he been the Commissioner

10· ·of Internal Revenue?

11· · · ·A.· ·If I recall, maybe six years.· I believe he

12· ·was appointed by President Trump, but I can't

13· ·remember for sure.

14· · · ·Q.· ·Okay.

15· · · ·And has he raised any issue about the -- about

16· ·whether or not Wayne LaPierre has a bona fide

17· ·security concern that would justify private air

18· ·travel?

19· · · ·A.· ·That I -- I don't know, but what I do know

20· ·is that IRS examinations -- if the IRS wanted to do

21· ·something about this, it would be through an

22· ·examination and -- or sometimes called an audit.

23· ·And those are not subject to public disclosure.· In

24· ·fact, they're -- they're strictly confidential.

25· · · ·And so if the commissioner was examining that
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·1· ·issue and conducting an examination of the NRA, I

·2· ·would have no way of knowing about it.

·3· · · ·Q.· ·Would the NRA have some way of knowing

·4· ·that?

·5· · · ·A.· ·Of course.

·6· · · ·Q.· ·Okay.

·7· · · ·Have you ever had a security concern?

·8· · · ·MS. CONNELL:· Objection.

·9· · · ·THE WITNESS:· No.

10· ·BY MR. CORRELL:

11· · · ·Q.· ·You have never had a threat on your life?

12· · · ·MS. CONNELL:· Objection.

13· · · ·THE WITNESS:· Thankfully, no.

14· ·BY MR. CORRELL:

15· · · ·Q.· ·You never had to worry about the security

16· ·of your family?

17· · · ·MS. CONNELL:· Objection.

18· · · ·THE WITNESS:· I mean, beyond just the general

19· ·security concerns that most of Americans have, no.

20· ·BY MR. CORRELL:

21· · · ·Q.· ·Okay.

22· · · ·But no one has ever walked up to you in an

23· ·airport and confronted you and started screaming at

24· ·you because of who they think you are?

25· · · ·A.· ·No.
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·1· · · ·MS. CONNELL:· Objection.

·2· ·BY MR. CORRELL:

·3· · · ·Q.· ·All right.

·4· · · ·So you're not -- you're not saying you're a

·5· ·security expert; right?· I think you testified you

·6· ·don't view yourself as a security expert.

·7· · · ·A.· ·Correct, I'm not.

·8· · · ·Q.· ·Well, really not in a position to opine on

·9· ·whether Mr. LaPierre had a bona fide security

10· ·concern that prompted him to use charter travel

11· ·to --

12· · · ·MS. CONNELL:· Objection.

13· ·BY MR. CORRELL:

14· · · ·Q.· ·-- for NRA business; correct?

15· · · ·MS. CONNELL:· Objection.

16· · · ·THE WITNESS:· No, I'm not.· And that's what I

17· ·opined on.· I never opined on whether or not there

18· ·was a bona fide security concern.· That is kind of

19· ·step one of what you have to establish if you want

20· ·to exclude the employer paid cost of private

21· ·travel -- private air travel from taxable income.

22· · · ·But then there's a second-level test and that's

23· ·what I opined on -- that neither one of the

24· ·requirements of the second-level test, either the

25· ·independent security study that mandates the use of
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·1· ·private travel or a 24-hour secured

·2· ·round-the-clock-security program, neither one of

·3· ·those existed here.

·4· · · ·So the fact that, even assuming there was a bona

·5· ·fide security concern -- and I'm not opining that

·6· ·there wasn't, and I don't have any reason to doubt

·7· ·the NRA's expert in that regard.· All I was opining

·8· ·on is that's not enough.

·9· ·BY MR. CORRELL:

10· · · ·Q.· ·Well, so you're opining on a question of

11· ·law; correct?

12· · · ·MS. CONNELL:· Objection.

13· · · ·THE WITNESS:· I was opining on the fact that the

14· ·facts that I read about and observed did not meet

15· ·the requirements for excluding the cost of those

16· ·private air travel from Mr. La Pierre's taxable

17· ·income.

18· ·BY MR. CORRELL:

19· · · ·Q.· ·But you're -- you're interpreting a

20· ·statute; correct?

21· · · ·MS. CONNELL:· Objection.

22· · · ·THE WITNESS:· As I said earlier, I believe

23· ·that's part and parcel with my overall judgment and

24· ·analysis and opinions in my expert reports.

25· ·///
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·1· ·BY MR. CORRELL:

·2· · · ·Q.· ·Okay.

·3· · · ·But I just want to be clear on this.· You are

·4· ·reading the Internal Revenue code; correct?· And you

·5· ·are expressing an opinion, a legal opinion, as to

·6· ·what it requires; correct?

·7· · · ·MS. CONNELL:· Objection.

·8· · · ·THE WITNESS:· Well, more the code of federal

·9· ·regulations to be specific.· But, yes, I was

10· ·certainly opining on the fact that this is what I

11· ·say that it means.· It's stated especially clearly

12· ·in my rebuttal report and the fact that, in my

13· ·observation, neither of those two alternative tests

14· ·were met.

15· ·BY MR. CORRELL:

16· · · ·Q.· ·So if you're wrong about what the law

17· ·means, your conclusion is wrong; correct?

18· · · ·MS. CONNELL:· Objection.

19· · · ·THE WITNESS:· On that particular issue, if I am

20· ·wrong on my interpretation of the CFR regulations,

21· ·then, yes, the conclusion there would be incorrect

22· ·as well.

23· ·BY MR. CORRELL:

24· · · ·Q.· ·And that's the judge's job to decide what

25· ·the proper interpretation of a regulation is;
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·1· ·correct?

·2· · · ·MS. CONNELL:· Objection.

·3· · · ·THE WITNESS:· Of course, it is a judge's job,

·4· ·but I don't know that I'm prohibited from opining on

·5· ·that as part of a broader evaluation of the

·6· ·organization and its policies and practices.

·7· ·BY MR. CORRELL:

·8· · · ·Q.· ·Well, can't the AG --

·9· · · ·MS. CONNELL:· It has been 40 minutes now.

10· · · ·MR. CORRELL:· Excuse me, thank you.

11· ·BY MR. CORRELL:

12· · · ·Q.· ·The -- can't the AG make the argument as to

13· ·how the AG thinks that the regulation should be read

14· ·and applied?· Does the AG need you to make that

15· ·argument too?

16· · · ·MS. CONNELL:· Objection.

17· · · ·THE WITNESS:· Honestly, I can't speak to the

18· ·AG's strategy in retaining me and what sort of

19· ·arguments they feel they can make on their own

20· ·versus utilizing my expert testimony.· That's not

21· ·my -- I'm not in a position to opine on it.

22· ·BY MR. CORRELL:

23· · · ·Q.· ·But you have never been an IRS agent, have

24· ·you?

25· · · ·A.· ·No.
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·1· · · ·Q.· ·You have never worked for the IRS; correct?

·2· · · ·A.· ·No.

·3· · · ·Q.· ·You didn't write the reg; correct?

·4· · · ·A.· ·Correct.

·5· · · ·Q.· ·You didn't write the law; right?

·6· · · ·A.· ·Correct.

·7· · · ·Q.· ·You've never studied the legislative

·8· ·history of the Internal Revenue Code?

·9· · · ·A.· ·Certain aspects, not this aspect.

10· · · ·Q.· ·Okay.

11· · · ·Have you ever done a hard deep dive on the reg

12· ·itself?

13· · · ·MS. CONNELL:· Objection.

14· · · ·THE WITNESS:· I did a deep dive on the verbiage

15· ·contained in this provision of the CFR, yes.· Did I

16· ·review legislative history or any other

17· ·interpretive, you know, documentation or background

18· ·outside of the regs themselves?· No.· Because I

19· ·didn't believe it was necessary.

20· · · ·It seemed very clear cut to me, and the facts

21· ·that I reviewed in this regard seemed very clear cut

22· ·to me that those -- neither one of those two

23· ·alternative requirements was met.

24· ·BY MR. CORRELL:

25· · · ·Q.· ·Are you a tax lawyer?
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·1· · · ·A.· ·I would refer to myself as a nonprofit tax

·2· ·lawyer.· That is very different than being a

·3· ·for-profit corporate tax lawyer or an individual tax

·4· ·lawyer, but there are certain aspects of tax law

·5· ·that apply equally to kind of for-profits and

·6· ·nonprofits, things like working addition fringe

·7· ·benefits and ordinary necessary business expenses

·8· ·and things like that.

·9· · · ·So there are certain areas where, you know, my

10· ·expertise bleeds over, but I am principally and

11· ·solely a nonprofit tax lawyer.

12· · · ·Q.· ·Have you ever prepared a form 990?

13· · · ·A.· ·I have never prepared one, but I have

14· ·reviewed hundreds and hundreds of them.

15· · · ·Q.· ·Have you ever signed one?

16· · · ·A.· ·No.

17· · · ·Q.· ·Have you ever represented a CEO who signed

18· ·one?

19· · · ·A.· ·I represent a number of CEOs in connection

20· ·with employment contracts, CEO employment contracts.

21· · · ·And I'm sure some of those CEOs were the ones

22· ·that signed their organization's form 990.· It has

23· ·to be signed by an officer.· It doesn't have to be

24· ·the CEO, but I can't tell you for sure that -- I'm

25· ·sure some of them did, certainly a high likelihood.
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·1· · · ·Q.· ·Are there -- isn't it true that those forms

·2· ·are typically signed by a CFO?

·3· · · ·MS. CONNELL:· Objection.

·4· · · ·THE WITNESS:· I'd say for larger organizations

·5· ·that's -- tends to be the norm, yes.· In smaller

·6· ·organizations, not necessarily so.

·7· ·BY MR. CORRELL:

·8· · · ·Q.· ·And that's because information to populate

·9· ·the responses is often gathered from a variety of

10· ·sources within the organization; correct?

11· · · ·A.· ·Absolutely.

12· · · ·Q.· ·And it is typically the treasurer or the

13· ·CFO that is tasked with gathering information and

14· ·putting it in the form; correct?

15· · · ·A.· ·In large organizations, yes, I would agree

16· ·with you.

17· · · ·Q.· ·All right.

18· · · ·And it is not typically the CEO who goes around

19· ·department to department asking them for their

20· ·numbers to put in the 990; correct?

21· · · ·MS. CONNELL:· Objection.

22· · · ·THE WITNESS:· For larger organizations, I would

23· ·agree.

24· · · ·MS. CONNELL:· Kent, we are past 45 minutes now.

25· · · ·MR. CORRELL:· I've got a few more minutes more
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·1· ·to go, and I will wrap it up.

·2· · · ·MS. CONNELL:· Okay.

·3· ·BY MR. CORRELL:

·4· · · ·Q.· ·The -- typically, in a large nonprofit

·5· ·organization, in order to function properly, you've

·6· ·got to have some degree of delegation of duties;

·7· ·right?

·8· · · ·A.· ·Absolutely.

·9· · · ·Q.· ·Right.

10· · · ·A CEO can't do everything in a 500-employee

11· ·organization; correct?

12· · · ·A.· ·Correct.

13· · · ·Q.· ·And CEOs often rely on their treasurers to

14· ·cover the treasury function; correct?

15· · · ·MS. CONNELL:· Objection.

16· · · ·THE WITNESS:· Well, the only clarification I'd

17· ·make to that statement is that, in some larger

18· ·nonprofit organizations, the CFO and the treasurer

19· ·are one and the same person, but that's not always

20· ·the case.

21· · · ·In other large organizations, the CFO is an

22· ·employee, and the treasurer is a volunteer officer.

23· ·So it is not always combined within the same office.

24· ·It is obviously in the NRA as we know.

25· ·///
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·1· ·BY MR. CORRELL:

·2· · · ·Q.· ·Right.

·3· · · ·So when you have a person who is both treasurer

·4· ·and CFO, it is reasonable for the CEO to rely on

·5· ·that person to cover the treasury --

·6· · · ·MS. CONNELL:· Objection.

·7· · · ·THE WITNESS:· Just like I said -- just like I

·8· ·say when I do --

·9· · · ·THE REPORTER:· I'm sorry.· There was a cough,

10· ·and I did not hear that question.· Can I have that

11· ·repeated?

12· · · ·MR. CORRELL:· I'll -- I'll try it again.

13· ·BY MR. CORRELL:

14· · · ·Q.· ·In an organization where you do have an

15· ·individual who is serving as a treasurer and a CFO,

16· ·it is reasonable for the CEO to rely on that person

17· ·to cover the treasury, finance, and accounting

18· ·function; correct?

19· · · ·MS. CONNELL:· Objection.

20· · · ·THE WITNESS:· I believe the New York

21· ·not-for-profit corporation statute, like most of the

22· ·state not-profit -- perhaps all of the state

23· ·nonprofit corporation statutes say that officers,

24· ·directors, and key employees, when carrying out

25· ·their fiduciary duties, can rely on others such as
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·1· ·other officers, committees, outside lawyers,

·2· ·accountants, so long as reliance is not unwarranted

·3· ·on its face.

·4· · · ·I think that's the basic standard; so, yes, the

·5· ·CEO -- in this case the EVP can rely on the

·6· ·treasurer so long as reliance is not unwarranted on

·7· ·its face.

·8· ·BY MR. CORRELL:

·9· · · ·Q.· ·And in your opinion, you believe that

10· ·reliance was unwarranted on its face in the NRA with

11· ·respect to Woody Phillips, the treasurer and -- and

12· ·CFO?

13· · · ·A.· ·So, you know, what I say there, as I cited

14· ·in my report, I found a number of instances and

15· ·cited a number of instances where Mr. Phillips

16· ·seemed to me to not be rising to the standard of

17· ·care and exercising his fiduciary duties in the

18· ·manner that he should be.

19· · · ·So if Mr. LaPierre was aware of that and

20· ·cognizant of that, then I would say perhaps reliance

21· ·is not warranted on its face, but frankly that

22· ·wasn't something that I focused on or opined on in

23· ·that report; so I -- I can't really say that for

24· ·sure.

25· · · ·Q.· ·Do you have any basis for assuming that
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·1· ·Mr. LaPierre was aware of that?

·2· · · ·MS. CONNELL:· Objection.

·3· · · ·THE WITNESS:· Frankly, I -- I would have to go

·4· ·back to -- through my report.· I can't remember

·5· ·specifically if I -- just to jog my memory, I have

·6· ·to go back and see if there were instances where Mr.

·7· ·Phillips did or failed to do certain things that

·8· ·Mr. LaPierre was aware of.

·9· · · ·And I may not be just because, you know, I

10· ·obviously only reviewed -- I reviewed a number of

11· ·documents, but I only have a snapshot into what was

12· ·going on.· I wasn't there at the time.· I don't know

13· ·what the conversations were.· I don't know what

14· ·documentation Mr. LaPierre reviewed; so I don't know

15· ·if I'm in a position to opine that reliance was or

16· ·was not warranted on its face for Mr. Phillips.

17· ·BY MR. CORRELL:

18· · · ·Q.· ·So as you sit there right now, you can't

19· ·think of a single instance in which Mr. LaPierre was

20· ·aware of Mr. Phillips not doing his job properly?

21· · · ·MS. CONNELL:· Objection.

22· · · ·MR. WERBNER:· Object --

23· · · ·THE WITNESS:· Well, look, for instance, when

24· ·Mr. LaPierre was approving, you know, significant

25· ·increases in payments under certain contracts that
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·1· ·weren't authorized by the contracts, such as the

·2· ·close to $45 million in payments over the years to

·3· ·the vendor MMP?

·4· · · ·Should Mr. Phillips have been aware of that and

·5· ·said something and done something?· Yes, absolutely.

·6· · · ·I also cited in my report that Mr. Phillips was

·7· ·aware of Mr. La Pierre's personal friendship and

·8· ·relationship with David McKenzie and the McKenzies,

·9· ·and yet there was no disclosure of that conflict of

10· ·interest on any financial disclosure forms until the

11· ·day of Mr. La Pierre's bankruptcy testimony in --

12· ·bankruptcy testimony in 2021.

13· ·BY MR. CORRELL:

14· · · ·Q.· ·Excuse me --

15· · · ·A.· ·Should -- should Mr. Phillips have

16· ·disclosed that to the audit committee?· Yes,

17· ·absolutely.

18· · · ·And I would think that Mr. LaPierre was

19· ·certainly aware of that; so there's -- there's an

20· ·example.

21· · · ·Q.· ·Well, that was a very long answer to a very

22· ·short question.· It could have been answered with

23· ·one word, but embedded in your response was the

24· ·assumption that the contract, the 2011 contract with

25· ·MMP, did not authorize any changes.
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·1· · · ·Is your -- are you expressing an opinion as to

·2· ·requirements of that contract?

·3· · · ·MS. CONNELL:· Objection.

·4· · · ·THE WITNESS:· What I expressed an opinion on in

·5· ·my report is that Mr. LaPierre approved numerous

·6· ·increases in the level of payments to MMP in a

·7· ·manner that did not comport with the NRA's

·8· ·procurement policy and conflict of interest and

·9· ·related-party transaction policy, and that the

10· ·proper steps, in terms of prior approval and whatnot

11· ·and documentation of business case and value and all

12· ·the other things that are required under the policy,

13· ·were not done.· That's what I opined on.

14· ·BY MR. CORRELL:

15· · · ·Q.· ·But you're not -- you testified that you

16· ·are not a CEO and you have never been a CEO; so you

17· ·are really not in a position to assess whether the

18· ·increases in that -- in the payments to MMP were in

19· ·the best interest of the NRA and warranted for

20· ·business purposes; correct?

21· · · ·MS. CONNELL:· Objection.

22· · · ·And I'm going to note the time, Counsel, if you

23· ·keep going.· I mean, we're just not going to be able

24· ·to give everyone a chance.

25· · · ·THE WITNESS:· I will say what I said earlier,

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



543

·1· ·which is that, on all of these various related-party

·2· ·transactions and other transactions -- some of which

·3· ·did not involve related parties like Ackerman --

·4· ·what I opined on was that the proper protocols and

·5· ·procedures and requirements, the legal and policy

·6· ·requirements, were not followed.

·7· · · ·I'm not opining that, you know, payment X to

·8· ·this individual or payment Y to this individual or

·9· ·payment, you know, Z to MMP, whether or not the NRA

10· ·got good value or not for it, I'm not opining on

11· ·that.· I would have no way to opine on that.

12· ·BY MR. CORRELL:

13· · · ·Q.· ·So you are opining on two things:· one, the

14· ·requirements, the legal requirements; and then, two,

15· ·the policy requirements; correct?

16· · · ·MS. CONNELL:· Objection.

17· · · ·THE WITNESS:· Yes.· I stated that numerous times

18· ·in my reports.

19· ·BY MR. CORRELL:

20· · · ·Q.· ·Okay.

21· · · ·And you believe that, under New York law, you,

22· ·as a lawyer, should be qualified as an expert

23· ·witness to tell the jury what your opinion is as to

24· ·the legal requirements around the MMP contract;

25· ·correct?
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·1· · · ·MS. CONNELL:· Objection.

·2· · · ·THE WITNESS:· The primary focus of my expert

·3· ·opinions in my reports was that there was a

·4· ·longstanding failure when it came to compliance

·5· ·protocols and processes within the NRA.

·6· · · ·Some that didn't comport with New York legal

·7· ·requirements; some that didn't comport with

·8· ·policies.· And many of which just simply didn't

·9· ·comport with standard nonprofit custom and practice.

10· · · ·MR. WERBNER:· Can you --

11· · · ·MR. CORRELL:· I'm almost finished.

12· ·BY MR. CORRELL:

13· · · ·Q.· ·So do you plan to tell the jury what New

14· ·York law is?

15· · · ·MS. CONNELL:· Objection.

16· · · ·THE WITNESS:· First off, I plan to answer

17· ·whatever questions I'm asked.· I'm not -- I'm not

18· ·giving an opening or closing statement.· That's not

19· ·a role of an expert witness, as you know.

20· ·BY MR. CORRELL:

21· · · ·Q.· ·Do you plan to offer an opinion to the jury

22· ·as to what New York law is?

23· · · ·MS. CONNELL:· Objection.

24· · · ·THE WITNESS:· I will answer the questions that I

25· ·am asked.
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·1· ·BY MR. CORRELL:

·2· · · ·Q.· ·And if you are asked the question what is

·3· ·New York law in this area of nonprofit corporations,

·4· ·you will offer your opinion as to what New York law

·5· ·is; correct?

·6· · · ·MS. CONNELL:· Objection.

·7· · · ·THE WITNESS:· If I was asked, for instance, what

·8· ·does the New York not-for-profit corporation statute

·9· ·require in terms of conflict of interest and

10· ·related-party transaction policies and disclosures

11· ·and protocols, then I would answer that question,

12· ·yes.

13· ·BY MR. CORRELL:

14· · · ·Q.· ·And if you are asked the question -- if you

15· ·are asked to give your opinion as to whether or not

16· ·my client violated the not-for-profit corporation

17· ·law, you would offer that opinion to the jury;

18· ·correct?

19· · · ·MS. CONNELL:· Objection.

20· · · ·THE WITNESS:· I would say exactly what I said in

21· ·my report -- that there were clear violations in my

22· ·opinion of law, of policy, and of common in kind of

23· ·established typical customary nonprofit industry and

24· ·practice.

25· · · ·All of those things, in my view, are kind of
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·1· ·rolled together; and so, yes, I would answer in that

·2· ·broader context.

·3· ·BY MR. CORRELL:

·4· · · ·Q.· ·And would you offer an opinion to the jury,

·5· ·if asked, as to the relevant credibility of

·6· ·witnesses?

·7· · · ·MS. CONNELL:· Objection.

·8· · · ·THE WITNESS:· No.· That's not my role.

·9· ·BY MR. CORRELL:

10· · · ·Q.· ·Okay.

11· · · ·But in your report, you've credited the

12· ·testimony of certain witnesses, but you discredited

13· ·the testimony of other witnesses; correct?

14· · · ·MS. CONNELL:· Objection.

15· · · ·THE WITNESS:· I wouldn't call it a, you know,

16· ·crediting or discrediting any witnesses.· I'm -- I'm

17· ·not a trier of fact; I'm not a jury.· It is not my

18· ·role to assess.· I have never talked to any of these

19· ·witnesses.· I've never interviewed them and -- nor

20· ·will I be doing so.

21· · · ·I viewed the facts in the various transcripts

22· ·and testimony and lots of other things that I read

23· ·and based my assessments on that.

24· ·BY MR. CORRELL:

25· · · ·Q.· ·You carried --
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·1· · · ·MS. CONNELL:· Counsel --

·2· ·BY MR. CORRELL:

·3· · · ·Q.· ·-- certain facts from the record to support

·4· ·your position; correct?

·5· · · ·MS. CONNELL:· Objection.· Argumentative.

·6· · · ·Kent, we are at an hour for you, by my

·7· ·calculations.

·8· · · ·THE WITNESS:· I -- I would say there is no way

·9· ·to include every fact in a -- in a report; so I -- I

10· ·included what I felt were the salient, most relevant

11· ·facts that helped me to formulate my opinion.

12· · · ·MS. CONNELL:· So at this point --

13· ·BY MR. CORRELL:

14· · · ·Q.· ·You didn't pick -- well, excuse me.

15· · · ·MS. CONNELL:· Hold on.· I'm going -- I'm going

16· ·to speak.

17· · · ·MR. CORRELL:· No, you are not.· You are

18· ·interrupting my --

19· · · ·MS. CONNELL:· Kent, please, I'm going to speak

20· ·because we have been trying to arrange a way to

21· ·permit all parties to question Mr. Tenenbaum without

22· ·keeping him here until 10:00 at night.

23· · · ·Kent, you told me you thought you had 30 to

24· ·40 minutes, that's fine.· You are now at an hour,

25· ·and if the other defendants go similarly, we are
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·1· ·going to be here until 10:30 at night or later with

·2· ·breaks, which is not acceptable, fair, or agreeable

·3· ·to us.· You asked for a few more minutes sometime

·4· ·ago.· Again, we're at an hour.

·5· · · ·So if -- if no other party wants to question

·6· ·Mr. Tenenbaum, that's fine.· We can give Kent

·7· ·another minute or two and end it, but I'm not going

·8· ·to allow this to go on endlessly.

·9· · · ·MR. CORRELL:· Excuse me -- excuse me.

10· · · ·MR. WERBNER:· Now let me make a statement.  I

11· ·just want to say on behalf of Mr. Phillips that we

12· ·had an agreement on the amount of time, and you're

13· ·prejudicing my client by exceeding what you agreed

14· ·to, so note my objection.· And there's nothing I can

15· ·do to stop you, but I do have 30 minutes' worth of

16· ·questions.

17· · · ·MR. CORRELL:· Okay.· And let me just speak now.

18· ·Please let me speak.

19· · · ·This witness has gone very long on his answers,

20· ·and I have let him go because I didn't want to

21· ·interrupt him.· So that was not my -- I wasn't --

22· ·not in control of that either.· You guys heard it.

23· ·You heard him go on and talk at length in -- when he

24· ·could have answered yes or no.· Okay.

25· · · ·So, Monica, I was going to try to keep it at 30
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·1· ·or 40 minutes, but your witness has been running the

·2· ·clock.· So I just a want you to acknowledge that,

·3· ·and let me finish my examination, and then I'm happy

·4· ·to stay as long as anyone else wants to stay to

·5· ·finish up.· So the -- excuse me.

·6· · · ·MS. CONNELL:· Hold on.· I will not acknowledge

·7· ·that; I don't agree with your characterization.  I

·8· ·believe that Mr. Tenenbaum is trying to give

·9· ·complete, full, and fair answers to the questions

10· ·and --

11· · · ·MR. MCLISH:· Can we please proceed?

12· · · ·MS. CONNELL:· And we have given you over an

13· ·hour.· You asked for a few more minutes.· I think it

14· ·was 15 minutes ago.· In fact, I told you when you

15· ·had reached 30 minutes.· I told you when you had

16· ·reached 40 minutes or 45.

17· · · ·MR. CORRELL:· Can we just proceed?

18· · · ·MS. CONNELL:· No.· I don't know how much more

19· ·you have.· Are you telling me you have one minute

20· ·left.· You tell me one question or two.· Otherwise,

21· ·it's not fair to the other defendants.· It is not

22· ·fair to Mr. Tenenbaum to sit here and --

23· · · ·(Simultaneous crosstalk.)

24· · · ·MR. FLEMING:· Let's just go forward.· Let's just

25· ·go forward, please.· We are ignoring you now,
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·1· ·Monica, so please just --

·2· · · ·MS. CONNELL:· No, you are not -- you are not

·3· ·going to ignore me.· We're not going to go forward

·4· ·to where we stay until 10:00 at night.· So are you

·5· ·going to tell me exactly how much time you have left

·6· ·--

·7· · · ·MR. FLEMING:· Let's please just stop the

·8· ·colloquy and just go forward, please.

·9· · · ·MS. CONNELL:· No.· That's not okay with me.  I

10· ·have been giving him from -- from 30 minutes to an

11· ·hour.· That is not acceptable.· It is not colloquy.

12· · · ·So, Kent, can you tell me how many questions or

13· ·exactly how many minutes you have left, or we're

14· ·just going to either end the deposition or move on

15· ·to another party, but we are not going to subject

16· ·Mr. Tenenbaum to unlimited questioning.

17· · · ·We agreed to proceed on this idea that people

18· ·agreed to try and keep their questions to certain

19· ·limitations.· And we have gone through that.

20· · · ·So now you can - you can either work with us,

21· ·and we can try and amicably resolve this or not.

22· · · ·MR. CORRELL:· Monica, are you finished speaking

23· ·now?

24· · · ·MS. CONNELL:· I am.

25· · · ·MR. CORRELL:· Okay.· I represent a client who is
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·1· ·a defendant in a lawsuit.· You have basically taken

·2· ·the position that you, the AG, are going to give my

·3· ·client one hour to examine your witness.· That is

·4· ·impermissible.

·5· · · ·I told you that I would try to do 30 to

·6· ·40 minutes, but I couldn't be bound to that.· I am

·7· ·confronting a witness who is very long-winded in his

·8· ·responses.

·9· · · ·And so in -- in order to accommodate other

10· ·counsel, I'm going to end my -- I'm going to suspend

11· ·my questioning now over the objection and reserve

12· ·the right to seek additional time either remotely or

13· ·bringing the witness back if I need to.· I have more

14· ·than I had hoped to cover, and I had hoped to cover

15· ·it very expeditiously.

16· · · ·You have decided -- you have ordered my --

17· ·ordered me to stop questioning the witness after one

18· ·hour.· And I believe I'm entitled to more than one

19· ·hour with the witness.

20· · · ·At this point, I will -- subject to that

21· ·exception and that objection, I will suspend my

22· ·questioning and turn it over to Mr. Fleming, who is

23· ·next in order.

24· · · ·MS. CONNELL:· I will just note I disagree with

25· ·pretty much everything you just said.
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·1· · · ·Mr. Fleming?

·2· · · ·(Simultaneous crosstalk.)

·3· · · ·MR. CORRELL:· -- disagree.

·4· · · ·MR. FLEMING:· I will give Mark a chance to go

·5· ·first.

·6· · · ·THE VIDEOGRAPHER:· Okay.· I just need to

·7· ·change media.· Everybody hold still.· We are going

·8· ·to go off the record at 7:17.· We are ending media

·9· ·6.

10· · · ·(Recess.)

11· · · ·THE VIDEOGRAPHER:· We're back on the record.

12· ·It's 7:18.· This is media 7 in the deposition of

13· ·Mr. Tenenbaum.

14

15· · · · · · · · · · · ·EXAMINATION

16· ·BY MR. WERBNER:

17· · · ·Q.· ·Mr. Tenenbaum, my name is Mark Werbner, and

18· ·I represent Woody Phillips.· I have a few questions

19· ·for you.· Are you ready to proceed?

20· · · ·A.· ·I am.

21· · · ·Q.· ·Do you have any evidence that Woody

22· ·Phillips acted in bad faith?

23· · · ·MS. CONNELL:· Objection.

24· · · ·THE WITNESS:· I was not opining on good faith or

25· ·bad faith actions of any of the defendants, no.
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·1· ·BY MR. WERBNER:

·2· · · ·Q.· ·Look -- do you have your report in front of

·3· ·you?

·4· · · ·A.· ·I do.

·5· · · ·MS. CONNELL:· It's Exhibit 1, Mark.

·6· ·BY MR. WERBNER:

·7· · · ·Q.· ·Yes.· Exhibit 1, if you will turn to the

·8· ·top of page 10, you think there in part that "The

·9· ·individual materially breaching the duty is

10· ·potentially liable to the nonprofit for any damages

11· ·caused to the nonprofit as a result of the material

12· ·breach."

13· · · ·Do you see that?

14· · · ·A.· ·Yes.

15· · · ·Q.· ·What damages, if any, did Woody Phillips

16· ·cause to the NRA based on your work in this case?

17· · · ·A.· ·As I stated earlier, I'm not -- I wasn't

18· ·retained as a damages expert.· I was not retained to

19· ·-- and was not within the scope of my report to

20· ·quantify any damages.· So I have no opinion on that.

21· · · ·Q.· ·Would you change -- turn to page 24 of

22· ·Exhibit 1, your report.

23· · · ·A.· ·Yeah.

24· · · ·Q.· ·There you define what a, quote, "related

25· ·party," end quote is.· I think citing to the N-PCL
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·1· ·section.

·2· · · ·Do you see that?

·3· · · ·A.· ·Yep.

·4· · · ·Q.· ·A friend is not a related party under this

·5· ·legal authority, is it?

·6· · · ·MS. CONNELL:· Objection.

·7· · · ·THE WITNESS:· That is correct, but a friend can

·8· ·constitute a conflict of interest, particularly in a

·9· ·situation where the friend is providing very

10· ·significant amounts and -- dollar amounts of -- of

11· ·gifts and whatnot.

12· · · ·And so there's a distinction between a conflict

13· ·of interest in a related-party transaction.· All

14· ·related-party transactions involve conflicts of

15· ·interest but not all conflicts of interest are

16· ·related-party transactions.

17· ·BY MR. WERBNER:

18· · · ·Q.· ·I will object.· Nonresponsive.

19· · · ·A related party, as it is defined in the N-PCL,

20· ·does not include a friend; isn't that correct?

21· · · ·A.· ·I said I agreed with that, yes.

22· · · ·Q.· ·All right.

23· · · ·Then let's turn to page 27 and to the last

24· ·paragraph on page 27, you stated that "LaPierre,

25· ·Phillips, and Powell failed to disclose their
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·1· ·conflicts of interest as required by the policy."

·2· · · ·Please tell me which disclosure was failed to be

·3· ·given by Mr. Phillips?

·4· · · ·A.· ·I can't recall.

·5· · · ·Q.· ·Turn to page 29 of your report.· Again,

·6· ·there you will see under your paragraph 8, the

·7· ·second sentence, "Each individual defendant had

·8· ·knowledge of conflicts of interest and repeatedly

·9· ·failed either to appropriately report them or to

10· ·review and approve such conflicts as required by the

11· ·NRA's Conflict of Interest and Related Party

12· ·Transaction Policy."

13· · · ·Do you see that?

14· · · ·A.· ·I do.

15· · · ·Q.· ·Can you tell me what Mr. Woody Phillips did

16· ·or failed to do in that regard?

17· · · ·A.· ·As I cited, I think, in the next section of

18· ·the report, this was not referring to a conflict of

19· ·interest that Mr. Phillips had.· It was referring to

20· ·a conflict of interest that Mr. LaPierre had, that

21· ·Mr. Phillips was aware of and failed to disclose to

22· ·the audit committee:· Namely, the -- the nature of

23· ·the close friendship and extensive gifts and travel

24· ·and other things received by Mr. LaPierre from

25· ·Mr. McKenzie.
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·1· · · ·Q.· ·Well, on page 32, if you will turn to that,

·2· ·the second paragraph above your Topic B, you state

·3· ·that "Furthermore, Phillips was aware of La Pierre's

·4· ·personal relationship with the McKenzies."

·5· · · ·Do you see that?

·6· · · ·A.· ·Wait, hold on.· On page 32?

·7· · · ·Q.· ·Right.· Second paragraph.

·8· · · ·A.· ·Yeah.· I see it.· I see it.· Yep.

·9· · · ·Q.· ·Yeah.· So what did Mr. Phillips know beyond

10· ·that he knew of a personal relationship with the

11· ·McKenzies?· Do you have any evidence that he knew

12· ·anything more than that?

13· · · ·A.· ·Number one, I can't remember all of the

14· ·details of Mr. Phillips's deposition that I reviewed

15· ·and that I cited there, but I believe that not only

16· ·was he aware of the close personal friendship but

17· ·that he was aware of a lot of the McKenzie paid

18· ·travel and -- and -- and sometimes first class

19· ·commercial, sometimes private air travel, multiple

20· ·stays on yachts, and various countries around the

21· ·world and many other expenses that, in my view, were

22· ·very material and could easily affect someone's

23· ·judgment, talking about Mr. LaPierre, in terms of

24· ·whether and to what extent to continue a

25· ·relationship with a particular vendor.
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·1· · · ·And that's what conflict of interest disclosure

·2· ·is all about and that Mr. Phillips was aware of that

·3· ·and should have disclosed it.

·4· · · ·And then I cited the fact that, during the

·5· ·bankruptcy trial, Mr. Phillips invoked his Fifth

·6· ·Amendment right and refused to answer questions

·7· ·about his relationship with -- his own relationship

·8· ·with Mr. McKenzie and his knowledge of Mr. La

·9· ·Pierre's relationship with the McKenzies.

10· · · ·Q.· ·On page 42, if you will turn to that.

11· · · ·You talked about the failure of the defendants

12· ·to "not comply with the applicable standards of care

13· ·with respect to addressing whistleblower

14· ·complaints."

15· · · ·Do you see that?

16· · · ·A.· ·I do.

17· · · ·Q.· ·You are not accusing Mr. Woody Phillips of

18· ·that, are you?

19· · · ·A.· ·I honestly can't recall with respect to

20· ·Mr. Phillips specifically, if I recall any

21· ·instances, where he was involved in whistleblower

22· ·retaliation or ignoring a whistleblower complaints.

23· ·That being said, he was in a very key role as the

24· ·CFO and -- and treasurer for many, many years.

25· · · ·Q.· ·Can you identify for me any personal
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·1· ·benefits that Woody Phillips derived in any way due

·2· ·to the matters you discussed in your report?

·3· · · ·A.· ·As I said earlier, I reviewed thousands of

·4· ·pages of -- of testimony and documentation, and I

·5· ·can't recall off the top of my head, and I am not

·6· ·sure -- I honestly can't recall if I cited any of

·7· ·that in my report.

·8· · · ·Q.· ·So as you sit here today, you can't

·9· ·identify for me any personal benefit that Woody

10· ·Phillips derived from the conduct or the omissions

11· ·in your report.· Is that true?

12· · · ·MS. CONNELL:· Objection.

13· · · ·THE WITNESS:· That was not one of the primary

14· ·focuses in my reports when I refer to personal

15· ·benefits that various individuals receive.

16· ·Mr. Phillips was not a -- a primary focus for that.

17· ·That's correct.

18· ·BY MR. WERBNER:

19· · · ·Q.· ·Well, not a primary focus.· As you sit here

20· ·today, you can't identify any personal benefit that

21· ·he received in any --

22· · · ·A.· ·Correct.· I can't recall.

23· · · ·MS. CONNELL:· Objection.

24· · · ·MR. WERBNER:· I'll pass the witness.

25· · · ·MS. CONNELL:· Thank you, Mark.
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·1· · · · · · · · · · · ·EXAMINATION

·2· ·BY MR. MCLISH:

·3· · · ·Q.· ·Mr. Tenenbaum, my name is Tom McLish.  I

·4· ·represent Joshua Powell.· Can you hear me okay?

·5· · · ·A.· ·I sure can.

·6· · · ·MS. CONNELL:· Tom, I know we are rushing.· Can I

·7· ·just ask the witness if he needs a break?· It's been

·8· ·a little while --

·9· · · ·THE WITNESS:· I'm -- I'm fine.

10· · · ·MS. CONNELL:· Okay.

11· · · ·MR. MCLISH:· I was just going to ask the same

12· ·question.· You are fine, Mr. Tenenbaum?

13· · · ·THE WITNESS:· I am.· Thank you.

14· ·BY MR. MCLISH:

15· · · ·Q.· ·Okay.

16· · · ·Continuing to look at your -- your expert

17· ·report, Exhibit 1, if we could look at page 10?

18· · · ·A.· ·Sure.

19· · · ·Q.· ·Mr. Phillips's attorney just asked you

20· ·about the bottom paragraph there and where you state

21· ·that "In the event that the fiduciary duties of

22· ·care, loyalty, or obedience are breached, the

23· ·individual materially breaching the duties is

24· ·potentially liable to the nonprofit for any damages

25· ·caused to the nonprofit as a result of material

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



560

·1· ·breached."

·2· · · ·I have the same question that Mr. Phillips's

·3· ·attorney did for you but with respect to Mr. Powell.

·4· ·Are you -- what -- do you have an opinion that

·5· ·Mr. Powell caused any damages to the NRA as result

·6· ·of the conduct that you described in your report?

·7· · · ·MS. CONNELL:· Objection.

·8· · · ·THE WITNESS:· I cited to several things.· One of

·9· ·which I believe had a -- a monthly dollar amount

10· ·attached to it.

11· · · ·One of which did not because I don't think I had

12· ·that information.

13· · · ·With respect to Mr. Powell, my understanding --

14· ·and I don't remember exactly which documents I read

15· ·this from -- was that he was ultimately terminated

16· ·from his employment with the organization for

17· ·improper taking, misusing improper NRA funds and

18· ·resources for his own personal benefit.

19· · · ·I don't have any idea as to the -- the dollar

20· ·amounts there or the financial harm to the

21· ·organization.

22· · · ·The other example that I cited in my report were

23· ·the fees paid to McKenna, especially once

24· ·Mr. Powell's wife started working for McKenna, and

25· ·there seemed to be a direct correlation where, I
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·1· ·think, they got a $35,000 monthly amount that the

·2· ·NRA was paying to McKenna that seemed to correspond

·3· ·to -- to when Mr. Powell's wife started working

·4· ·there.

·5· · · ·But, again, I don't even know the total dollar

·6· ·amounts, how long that lasted or -- and I was -- I

·7· ·was not trying to quantify damages.

·8· ·BY MR. MCLISH:

·9· · · ·Q.· ·You were not trying to quantify --

10· · · ·A.· ·Total damages.

11· · · ·Q.· ·Okay.

12· · · ·And why is that?

13· · · ·A.· ·That is just not my role.· I'm not a

14· ·damages expert.· I wouldn't be in a position to do

15· ·so even if I was asked to.

16· · · ·Q.· ·Did you try to determine whether there was,

17· ·in fact, damage caused by Mr. Powell?

18· · · ·A.· ·You mean to try to determine how much?

19· · · ·Q.· ·No.· Whether -- regardless of what the

20· ·actual amount was, whether there was actual damage

21· ·caused?

22· · · ·MS. CONNELL:· Objection.

23· · · ·THE WITNESS:· Well, those two instances, I just

24· ·did -- the two examples I just pointed to are

25· ·certainly instances of damage caused to the
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·1· ·organization.· I just can't opine as to how much.

·2· ·BY MR. MCLISH:

·3· · · ·Q.· ·Okay.· We will turn to that in a second.

·4· · · ·Does your report describe each instance in which

·5· ·Mr. Powell engaged in inappropriate conduct, in your

·6· ·opinion?

·7· · · ·A.· ·No.· That would have been impossible.

·8· · · ·Q.· ·Why is it impossible for you to describe

·9· ·each instance in which you believe Mr. Powell

10· ·engaged in inappropriate conduct?

11· · · ·A.· ·I cited what I believed were, you know, for

12· ·lack of a better word, the highlights, the -- the

13· ·most notable examples.

14· · · ·But with limited time to research and prepare an

15· ·expert witness report and limited pages -- or

16· ·actually, I don't even know if there was a page

17· ·limit.· But more it's -- it's the limited time that

18· ·I had to prepare the report.

19· · · ·I -- I literally had probably two -- two months,

20· ·maybe two-and-a-half months at the most from

21· ·engagement to the deadline for the -- for the

22· ·underlying report.· There just -- there wasn't time

23· ·to do that with any of the defendants.

24· · · ·Q.· ·What -- what's your understanding of the

25· ·purpose of an expert report?
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·1· · · ·MS. CONNELL:· Objection.

·2· · · ·THE WITNESS:· Well, my understanding is that

·3· ·different expert reports have different purposes.

·4· ·Wide variety -- even in this case is a variety of

·5· ·expert reports on both sides that have a variety of

·6· ·different purposes.

·7· ·BY MR. MCLISH:

·8· · · ·Q.· ·Is -- is one of the purposes to disclose to

·9· ·the other parties what you might testify to at trial

10· ·if permitted?

11· · · ·MS. CONNELL:· Objection.

12· · · ·THE WITNESS:· That's my understanding, yes.

13· ·BY MR. MCLISH:

14· · · ·Q.· ·Okay.

15· · · ·And are -- are you stating that you might

16· ·testify to conduct by Mr. Powell that, in your

17· ·opinion, was inappropriate at trial even though it

18· ·is not disclosed in your report?

19· · · ·MS. CONNELL:· Objection.

20· · · ·THE WITNESS:· No.· I don't -- I -- I would not

21· ·expect that I would be testifying to anything that

22· ·is not contained in my reports, no.

23· ·BY MR. MCLISH:

24· · · ·Q.· ·All right.

25· · · ·Let's -- let's look at page 21 of Exhibit 1.
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·1· · · ·A.· ·Yes.

·2· · · ·Q.· ·And this is where the section of your

·3· ·report that contains your opinions begins; right?

·4· · · ·A.· ·Yes.· It's correct.

·5· · · ·Q.· ·And the first opinion listed here is "The

·6· ·defendants did not act in a way consistent with the

·7· ·applicable standards of care with respect to

·8· ·conflicts of interest and related party

·9· ·transactions"; right?

10· · · ·A.· ·Correct.

11· · · ·Q.· ·Does this section of your report identify

12· ·every instance in which you concluded that

13· ·Mr. Powell acted inconsistently with the applicable

14· ·standards of care with respect to conflicts of

15· ·interest and related-party transactions?

16· · · ·A.· ·No.· For the same reason I explained a few

17· ·minutes ago.

18· · · ·Q.· ·Okay.

19· · · ·Do you agree that this section describes one

20· ·instance in which you have concluded that Mr. Powell

21· ·did not act consistently with the applicable

22· ·standards of care with respect to conflicts of

23· ·interest and related-party transactions?

24· · · ·A.· ·If you are --

25· · · ·MS. CONNELL:· Objection.
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·1· · · ·THE WITNESS:· If you are referring to the

·2· ·McKenna relationship, yes.

·3· ·BY MR. MCLISH:

·4· · · ·Q.· ·Okay.

·5· · · ·What other instances have you determined

·6· ·Mr. Powell acted inconsistently with the applicable

·7· ·standards of care with respect to conflicts of

·8· ·interest and related-party transactions?

·9· · · ·A.· ·I believe that was the only one that I

10· ·cited in my report.

11· · · ·Q.· ·Right.· I understand that.

12· · · ·I'm asking you what other ones?

13· · · ·A.· ·I'm not aware of other ones.· I'm not

14· ·saying there were not any.· I'm just not aware.· As

15· ·I said, I had limited time to prepare the report, to

16· ·research it, to review transcripts; so I'm in no way

17· ·asserting that this is a full and complete

18· ·recitation of all of those instances.

19· · · ·But I'm -- I'm also, like I just said a few

20· ·minutes ago, would not expect that I would be

21· ·testifying, if I do testify at trial, to anything

22· ·that's not stated in the report.

23· · · ·Q.· ·All right.

24· · · ·So let's turn to page 34 of Exhibit 1.

25· · · ·A.· ·Okay.
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·1· · · ·Q.· ·And in the middle of this page is where you

·2· ·begin your discussion of the McKenna situation that

·3· ·you just mentioned; right?

·4· · · ·A.· ·Correct.

·5· · · ·Q.· ·And -- and this was the only instance of

·6· ·alleged conduct by Mr. Powell with respect to

·7· ·conflicts of interest that you've identified; right?

·8· · · ·MS. CONNELL:· Objection.

·9· · · ·THE WITNESS:· Presuming we are not counting the

10· ·misappropriation of NRA funds for Mr. Powell's

11· ·personal benefit, which I'm not putting in the

12· ·category of a conflict of interest, then, yes, that

13· ·would be correct.

14· ·BY MR. MCLISH:

15· · · ·Q.· ·The last sentence on page 34, you say that

16· ·"Powell claims that, at the time, both LaPierre and

17· ·Phillips were aware of and supported his wife's role

18· ·at McKenna, although LaPierre and Phillips dispute

19· ·this."

20· · · ·Do you see that?

21· · · ·A.· ·I do.

22· · · ·Q.· ·You -- you testified a moment ago that you

23· ·included in your report the most salient, most

24· ·relevant facts; is that right?

25· · · ·MS. CONNELL:· Objection.
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·1· · · ·THE WITNESS:· Correct.

·2· ·BY MR. MCLISH:

·3· · · ·Q.· ·And you included this statement here -- in

·4· ·here because you thought it was salient and

·5· ·relevant; right?

·6· · · ·A.· ·I thought it was relevant because I am not

·7· ·in a position to, you know, assess any of the -- the

·8· ·defendants' -- I guess, all -- all of them are

·9· ·defendants here -- credibility with respect to a

10· ·he-said-he-said situation; so, you know, citing the

11· ·various deposition testimony, I absolutely included

12· ·that.

13· · · ·I -- I really had no idea whether or not

14· ·LaPierre and Phillips were aware of Powell's

15· ·disclosure of the conflict although I do know that

16· ·it wasn't disclosed to the audit committee.

17· · · ·Q.· ·And it is important, otherwise, you

18· ·wouldn't have included whether or not Mr. Powell --

19· ·whether or not Mr. LaPierre and Phillips were aware

20· ·of and supported Mr. Powell's wife's role at

21· ·McKenna; right?

22· · · ·MS. CONNELL:· Objection.

23· · · ·THE WITNESS:· Agreed, agreed.

24· ·BY MR. MCLISH:

25· · · ·Q.· ·And if that were true, if Mr. Powell's
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·1· ·testimony were true that Mr. LaPierre and

·2· ·Mr. Phillips were aware of and supported his wife's

·3· ·role at McKenna, that would be important for what

·4· ·reason?

·5· · · ·MS. CONNELL:· Objection.

·6· · · ·THE WITNESS:· Well, I think it is always

·7· ·important if you have, you know, someone who is not

·8· ·at the, you know, the very top of the -- of the food

·9· ·chain in a -- in the management of a nonprofit

10· ·organization.

11· · · ·Someone, who is beneath that, who is disclosing

12· ·and reporting a conflict to his or her superiors and

13· ·the superiors say, "Okay.· We understand.· We've got

14· ·it.· We're good with that as long as you do XYZ."  I

15· ·have no idea what was said, but if that's what was

16· ·said or something like that, then, of course, it's

17· ·relevant, absolutely.

18· ·BY MR. MCLISH:

19· · · ·Q.· ·And explain more.· Why is it relevant?

20· · · ·A.· ·Well --

21· · · ·MS. CONNELL:· Objection.

22· · · ·THE WITNESS:· Well, first off, as I stated in my

23· ·report, the NRA has on paper a very appropriate role

24· ·for the audit committee in managing and vetting all

25· ·conflicts of interest and related-party
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·1· ·transactions, including for staff.

·2· · · ·On paper, it's a -- it's a terrific policy.· In

·3· ·practice, it wasn't followed almost at all.

·4· · · ·That being said, I'm not opining on whether or

·5· ·not your client disclosed, you know, the -- the

·6· ·conflict of interest involving his wife to

·7· ·Mr. LaPierre or Mr. Phillips.

·8· · · ·I certainly did opine that Mr. LaPierre and

·9· ·Mr. Phillips did not, in a number of instances, make

10· ·disclosures to the audit committee the way they

11· ·should and on their own financial disclosure forms.

12· · · ·But certainly it is relevant if that were true.

13· ·I would not argue with it.

14· ·BY MR. MCLISH:

15· · · ·Q.· ·It shows -- if it's true, if you credit

16· ·Mr. Powell's testimony, it shows that Mr. Powell was

17· ·not trying to hide the fact that his wife was

18· ·working at McKenna; correct?

19· · · ·A.· ·Correct.

20· · · ·Q.· ·And it shows that Mr. Powell understood --

21· ·if his testimony is true, understood that both

22· ·executive vice-president and the treasurer of the

23· ·NRA supported that -- the fact that his wife worked

24· ·at McKenna; right?

25· · · ·A.· ·That is true although, like I said, later
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·1· ·in -- in the next paragraph, on the subsequent page,

·2· ·I stated, "There is no evidence of the full expanded

·3· ·scope of McKenna's services above and beyond

·4· ·fundraising consulting were memorialized in an

·5· ·executed writing, and it was only after then-CFO

·6· ·Craig Spray confronted Powell about the conflict

·7· ·that Powell disclosed the relationship to the audit

·8· ·committee."

·9· · · ·So -- and that's why I was referring to

10· ·earlier -- that the NRA's own policies require that

11· ·disclosure to the audit committee.· So is it

12· ·helpful, if it's true, that he disclosed it to

13· ·Mr. LaPierre and Mr. Phillips?· Sure.

14· · · ·But that is still not consistent with the policy

15· ·and the lack of a -- of a memorializing that

16· ·expanded scope of the contract in writing also is

17· ·inconsistent with the procurement policy.

18· · · ·Q.· ·Okay.

19· · · ·At the bottom of page 34, the sentence we've

20· ·been looking at, you have a footnote, Footnote 131.

21· · · ·Do you see that?

22· · · ·A.· ·Yes.

23· · · ·Q.· ·And you cite three things:

24· · · ·An excerpt from Mr. Powell's deposition, an

25· ·excerpt from Mr. La Pierre's deposition, and an
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·1· ·expert -- an excerpt from Mr. Phillip's deposition.

·2· · · ·Are the excerpts from Mr. LaPierre and

·3· ·Mr. Phillips's depositions what you rely on to say

·4· ·that Mr. LaPierre and Mr. Phillips disputed

·5· ·Mr. Powell's testimony in this regard?

·6· · · ·A.· ·Yes.

·7· · · ·Q.· ·Okay.

·8· · · ·Is there anything else that you rely on --

·9· · · ·A.· ·No.

10· · · ·Q.· ·-- as a basis for saying that Mr. LaPierre

11· ·and Mr. Phillips disputed what Mr. Powell was

12· ·saying?

13· · · ·A.· ·No.

14· · · ·Q.· ·And if -- if it were not for Mr. La

15· ·Pierre's and Mr. Phillips's testimony that you cite

16· ·in Footnote 131, you would credit what Mr. Powell

17· ·said; right?

18· · · ·A.· ·Sure.· Although I certainly would still

19· ·have followed what I said in subsequent paragraph.

20· · · ·Q.· ·Okay.

21· · · ·Turning to the next page, page 35.

22· · · ·Second sentence says, "After Powell's wife was

23· ·hired by McKenna, it was Powell who signed a new

24· ·contract with McKenna that increased McKenna's

25· ·monthly fee for fundraising services and
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·1· ·dramatically increased the amounts paid to McKenna."

·2· · · ·Do you see that?

·3· · · ·A.· ·I do.

·4· · · ·Q.· ·You aware that the NRA's relationship with

·5· ·McKenna preceded Mr. Powell joining the NRA?

·6· · · ·A.· ·I believe -- I believe that's accurate,

·7· ·yes.· I think I remember that.

·8· · · ·Q.· ·Okay.

·9· · · ·And do you recall how much the NRA was paying

10· ·McKenna prior to this new contract that you

11· ·mentioned on page 35?

12· · · ·A.· ·I don't.· I just remember that it was a lot

13· ·lesser amount for a lesser scope of services.

14· · · ·Q.· ·All right.

15· · · ·If I could ask that -- I'm sorry.

16· · · ·MS. CONNELL:· Which exhibit are you looking for,

17· ·Tom?

18· · · ·MR. MCLISH:· In the Akin Gump folder, Tab Number

19· ·6.

20· ·BY MR. MCLISH:

21· · · ·Q.· ·Mr. Tenenbaum, I am showing you what's --

22· ·and I guess I will ask this to be marked as the next

23· ·exhibit.· What number are we up to?

24· · · ·MS. CONNELL:· I think up to 8?· Yeah, 8.

25· · · · · · (Exhibit 8 was marked for
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·1· · · · · · identification.)

·2· ·BY MR. MCLISH:

·3· · · ·Q.· ·Mr. Tenenbaum, I'm going to show you what

·4· ·-- what's going to be marked as Exhibit 8.

·5· · · ·Are you familiar with this document?

·6· · · ·A.· ·Yes.

·7· · · ·Q.· ·And if you need it blown up, I'm sure they

·8· ·can blow it up for you.

·9· · · ·A.· ·I can see it.

10· · · ·Q.· ·Is this -- is this the document you are

11· ·referring to in your report as the new contract that

12· ·Mr. Powell signed?

13· · · ·A.· ·I believe so.· I can't say for absolute

14· ·certain.

15· · · ·Q.· ·How would you go about getting absolutely

16· ·certain about that?

17· · · ·A.· ·I'd have to go back and review a lot of

18· ·underlying source material, which I'm not able to do

19· ·today.

20· · · ·Q.· ·Is it correct that Mr. Phillips also signed

21· ·this agreement?

22· · · ·A.· ·Yes.

23· · · ·Q.· ·And would you agree that it is not a new

24· ·contract?

25· · · ·MS. CONNELL:· Objection.
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·1· · · ·THE WITNESS:· No.· It is an addendum to an

·2· ·existing agreement.

·3· ·BY MR. MCLISH:

·4· · · ·Q.· ·And -- and how much was the increase?

·5· · · ·A.· ·So it says, "For consultation services

·6· ·provided, Client shall pay Consultant a monthly fee

·7· ·in the amount of $25,000."

·8· · · ·Q.· ·Do you know what it was before?

·9· · · ·A.· ·No, I don't.

10· · · ·Q.· ·You recall that it was $20,000?

11· · · ·A.· ·I'm -- I'm not going to dispute that.· I --

12· ·I just -- I honestly can't recall.

13· · · ·MS. CONNELL:· Objection.

14· ·BY MR. MCLISH:

15· · · ·Q.· ·And is it your opinion that the reason that

16· ·Mr. Phillips and Mr. Powell signed this agreement

17· ·was because Mr. Powell's wife was working for

18· ·McKenna?

19· · · ·A.· ·I -- if I read that in one of the

20· ·deposition transcripts, I -- I can't recall.· So I

21· ·just don't know.

22· · · ·Q.· ·Well, do you know why this agreement was

23· ·entered into -- this addendum to a previous

24· ·agreement was entered into?

25· · · ·A.· ·As I cited -- as I stated in my report, I
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·1· ·believe it was due to an expanded scope of

·2· ·additional consulting services that were going to be

·3· ·provided.

·4· · · ·Q.· ·Okay.

·5· · · ·And that's based on --

·6· · · ·A.· ·I'm not going to purport to be an expert in

·7· ·the -- the details and nuances of all of the

·8· ·services that were provided.

·9· · · ·Q.· ·Okay.

10· · · ·Is it your opinion that those additional

11· ·services were not provided?

12· · · ·MS. CONNELL:· Objection.

13· · · ·THE WITNESS:· I -- I have no opinion on that.  I

14· ·have no way of knowing nor -- as I said multiple

15· ·times today, I am not expressing an opinion on the

16· ·value received by NRA, whether it was a good value,

17· ·a bad payment, whether it was overpayment,

18· ·underpayment.· That was not the scope of my

19· ·opinions.

20· · · ·Q.· ·So you are not saying that -- that this

21· ·contract addendum was entered into solely because

22· ·Mr. Powell's wife began working for McKenna, are

23· ·you?

24· · · ·A.· ·As I stated in my report, there was a --

25· ·kind of a corresponding alignment of time where the
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·1· ·additional consulting work to be provided to the NRA

·2· ·by Mr. Powell's wife coincided with her working at

·3· ·McKenna.

·4· · · ·Q.· ·Was it your testimony that, if McKenna had

·5· ·hired someone else who wasn't Mr. Powell's wife to

·6· ·do this work, that this addendum would not have been

·7· ·entered into?

·8· · · ·A.· ·I have no idea.· I don't have an opinion on

·9· ·it.

10· · · ·Q.· ·So you don't know whether this addendum --

11· ·strike that.

12· · · ·You don't know whether the fact that

13· ·Mr. Powell's wife began working at McKenna has

14· ·anything to do with why this addendum was entered

15· ·into?

16· · · ·MS. CONNELL:· Objection.

17· · · ·THE WITNESS:· No.· All I was opining on was

18· ·failure to -- failure to follow NRA policies and

19· ·protocols of legal requirements when it comes to

20· ·related-party transactions.· I was not opining on

21· ·anything more.

22· ·BY MR. MCLISH:

23· · · ·Q.· ·And if, in fact, McKenna did begin

24· ·providing more services to the NRA, it would be

25· ·appropriate for the NRA to pay McKenna more; right?
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·1· · · ·MS. CONNELL:· Objection.

·2· · · ·THE WITNESS:· Again, that's not what I was

·3· ·opining on.· Certainly, if -- in any situation, if

·4· ·-- if a vendor or consultant is providing, you know,

·5· ·more expanded services, then they would be paid more

·6· ·for those.

·7· · · ·What I was opining on was the process, the

·8· ·approval process, the disclosure process, things

·9· ·like that, not on the value of the services.

10· ·BY MR. MCLISH:

11· · · ·Q.· ·Does it matter to you that Mr. Phillips

12· ·signed this in addition to Mr. Powell?

13· · · ·MS. CONNELL:· Objection.

14· · · ·THE WITNESS:· I think that's relevant, yes.· It

15· ·always is.· Anytime that you have someone that has

16· ·conflict of interest or a related-party

17· ·transaction -- like I said, having other independent

18· ·approvals by someone who doesn't have a conflict of

19· ·interest is relevant.

20· · · ·That doesn't mean that the NRA's policies were

21· ·followed here in the way they were supposed to, but

22· ·is it relevant?· Is it helpful?· Certainly.  I

23· ·wouldn't argue with that as opposed to Mr. Powell

24· ·signing it himself, sure.

25· · · ·Q.· ·Okay.
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·1· · · ·Again, looking at page 35 of Exhibit 1, you go

·2· ·on in that same paragraph to say, "There is no

·3· ·evidence that the full expanded scope of McKenna's

·4· ·services above and beyond fundraising consulting

·5· ·were memorialized in an executed writing."

·6· · · ·Do you see that?

·7· · · ·A.· ·Yes.

·8· · · ·Q.· ·Is it your opinion that Mr. Powell's

·9· ·responsibilities at the NRA included writing

10· ·contracts?

11· · · ·MS. CONNELL:· Objection.

12· · · ·THE WITNESS:· I honestly couldn't say.· I don't

13· ·have information about that.· What I was opining on

14· ·was the fact that, if that was the document I was

15· ·referring to, it didn't define what those services

16· ·were.

17· · · ·And being someone who writes and reviews and

18· ·negotiates contracts virtually every day, that would

19· ·not be a typical practice to include in an amendment

20· ·to a, you know, fundraising consultant's contract.

21· · · ·Q.· ·Okay.

22· · · ·What's your basis for assuming, in this

23· ·sentence, that the scope of McKenna's services were

24· ·going to go above and beyond fundraising consulting?

25· · · ·MS. CONNELL:· Objection.
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·1· · · ·THE WITNESS:· I -- I haven't -- I have no -- no

·2· ·opinion on that.· I -- I just don't know.· That was

·3· ·kind of what I was saying -- that -- that there was

·4· ·no disclosure of what those services were.

·5· ·BY MR. MCLISH:

·6· · · ·Q.· ·In the next paragraph, on page 35 of

·7· ·Exhibit 1, you say, "There's also evidence that

·8· ·Powell's wife's consulting fee from McKenna was

·9· ·passed through directly to the NRA."

10· · · ·Do you see that?

11· · · ·A.· ·Yes.

12· · · ·Q.· ·What is the significance of that?

13· · · ·A.· ·Like I said, it suggests that, because of

14· ·the related party -- because of the conflict of

15· ·interest, the related-party connection between

16· ·Mr. Powell and his wife working for this key vendor

17· ·of the NRA, McKenna, that the fact that this

18· ·unsigned contract, including a line item for finance

19· ·subcontract of $35,000 a month at the same time that

20· ·McKenna's contract with Powell's wife called for

21· ·monthly payments of $30,000 suggests that it was

22· ·related and connected to the related-party

23· ·relationship between them.

24· · · ·Michael Erstling, as I said, also testified to

25· ·his suspicions in that regard.
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·1· · · ·But that's -- what I said here is the -- my sole

·2· ·opinion.· I have no knowledge beyond that, and if I

·3· ·testify at trial, will not be testifying to anything

·4· ·beyond that.

·5· · · ·In some cases, experts form opinions, looking at

·6· ·the facts based on what they see.· Sometimes there's

·7· ·more details and, you know, factual evidence than

·8· ·others.· And sometimes you -- you piece things

·9· ·together and form a judgment based on what -- what

10· ·you know.

11· · · ·And I tried to be as fulsome and forthcoming as

12· ·I could in situations like this where I have some

13· ·information.· I certainly don't have the whole

14· ·picture.

15· · · ·Q.· ·Is it your opinion that there is something

16· ·inappropriate about McKenna passing through to the

17· ·NRA its costs for an independent contractor who is

18· ·doing work to help it perform its service for the

19· ·NRA?

20· · · ·A.· ·No, not at all.· It's -- it's all about the

21· ·process, the disclosure, recusal, and independent

22· ·approval process.· That's all I was focused on.

23· · · ·Q.· ·All right.

24· · · ·You mentioned in your report and you mentioned

25· ·in your testimony a moment ago an -- an unsigned
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·1· ·contract is one of the pieces of evidence that you

·2· ·are relying on here; right?

·3· · · ·A.· ·Correct.

·4· · · ·Q.· ·Was that contract ever signed?

·5· · · ·A.· ·I don't know.

·6· · · ·Q.· ·Does that matter?

·7· · · ·A.· ·Of course it matters.· It's -- you know,

·8· ·it's -- it's what -- you know, if this were -- I

·9· ·don't know.· I'm not a -- I'm not a criminal lawyer.

10· ·But, you know, it's -- it's what -- you know, some

11· ·people might call circumstantial evidence.· It might

12· ·not be conclusive or definitive, but I think it is

13· ·certainly relevant.

14· · · ·Q.· ·Okay.

15· · · ·And are you aware of any evidence -- well, let

16· ·me -- let me ask it differently.

17· · · ·Is it your opinion that, if McKenna had hired

18· ·someone other than Mr. Powell's wife to do the work

19· ·that she was hired to do, that this pass-through

20· ·would not have occurred?

21· · · ·MS. CONNELL:· Objection.

22· · · ·THE WITNESS:· I have no idea.· I don't know.

23· ·BY MR. MCLISH:

24· · · ·Q.· ·Well, my question is:· Is that your

25· ·opinion?· Is it your opinion that, if McKenna had
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·1· ·hired someone other than Mr. Powell's wife to

·2· ·perform those services that she provided, that this

·3· ·pass-through that you are mentioning in your report

·4· ·would not have occurred?

·5· · · ·A.· ·No.· That's not my opinion.

·6· · · ·Q.· ·Okay.

·7· · · ·Now, are these -- well, is it your opinion that

·8· ·Mr. Powell violated any of the related-party rules?

·9· ·Or is this a conflict-of-interest situation only?

10· · · ·A.· ·No.· This is a related-party transaction.

11· ·If you recall the definition of "related party" that

12· ·we were discussing a -- a while ago, today's

13· ·deposition, it includes family members.

14· · · ·And so if the NRA has an employee who has a

15· ·family member and a vendor who is being compensated,

16· ·that is going to be considered a related-party

17· ·transaction as well as a conflict of interest, again

18· ·which doesn't mean that the transaction can't occur

19· ·or shouldn't occur or even that it's inappropriate.

20· ·I'm not opining on any of that.

21· · · ·It just requires disclosure, recusal,

22· ·independent decision-makers determining what is in

23· ·the best interest of the NRA and following the

24· ·appropriate protocols and processes under the

25· ·procurement policy and the related-party
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·1· ·transactions policy to be sure that the audit

·2· ·committee is able to evaluate, weigh that, and say,

·3· ·"Look, yes, even though Mr. Powell's wife works for

·4· ·McKenna, we believe she is delivering great services

·5· ·at a great value; and it is worth the cost, and we

·6· ·are independently approving it, and we give our

·7· ·blessing to it."

·8· · · ·If that occurs, then that's the way the process

·9· ·is supposed to work, and then there would be nothing

10· ·inappropriate with it.

11· · · ·Q.· ·If you could look at page 24 of Exhibit 1.

12· · · ·A.· ·Yes.

13· · · ·Q.· ·The definition of "related party"?

14· · · ·A.· ·Yes.

15· · · ·Q.· ·Now, you would agree that Ms. Gallagher,

16· ·who is -- Colleen Gallagher, who is Mr. Powell's

17· ·wife, was not a party to any of the contractural

18· ·agreements between the NRA and -- and McKenna;

19· ·right?

20· · · ·A.· ·My understanding is she -- she was -- is or

21· ·was an employee of McKenna.

22· · · ·Q.· ·Right.

23· · · ·A.· ·So --

24· · · ·Q.· ·But -- but not an employee of NRA.

25· · · ·A.· ·Her employer is a party to -- to an
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·1· ·agreement.

·2· · · ·Q.· ·Okay.

·3· · · ·So under the definition of "related party," she

·4· ·would only be a related party if she had a

·5· ·35 percent or greater ownership or beneficial

·6· ·interest in McKenna; right?

·7· · · ·A.· ·No.· Because they -- if you look at the

·8· ·definition in that first full paragraph in page 24,

·9· ·"related party" is defined as number one, number

10· ·two, or number three.

11· · · ·Q.· ·Right.

12· · · ·So -- but she is not a party -- we just

13· ·established she is not a party to any agreement with

14· ·the NRA and --

15· · · ·A.· ·She is a relative -- she is a relative of

16· ·an officer, director, or key person of the

17· ·nonprofit.· So that's why I believe she is a related

18· ·party.

19· · · ·Q.· ·All right.

20· · · ·Now, the -- the NRA policy manual contemplates

21· ·that there may be errors in the reporting of

22· ·conflicts of -- of interest and related-party

23· ·transactions; right?

24· · · ·A.· ·Correct.

25· · · ·Q.· ·And it says what is supposed to happen if
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·1· ·there is such an error; right?

·2· · · ·A.· ·Correct.· Yes.

·3· · · ·Q.· ·And it -- it says that it should be taken

·4· ·up by the audit committee, and the audit committee

·5· ·should review the situation and -- is that right?

·6· · · ·A.· ·Essentially.· I don't remember the exact

·7· ·verbiage but something like that -- that the audit

·8· ·committee is supposed to review it, analyze all the

·9· ·salient details, go through that analysis that it

10· ·should have gone through at the outset, and then

11· ·make a determination as to what's in the best

12· ·interest of the NRA, yes.

13· · · ·Q.· ·And in this instance with regard to the

14· ·employment of Mr. Powell's wife by McKenna, the

15· ·audit committee did that; right?

16· · · ·A.· ·I believe that was one of the numerous kind

17· ·of post-hoc, fairly -- I would say I reviewed the --

18· ·the audit committee meeting minutes -- very

19· ·superficial and a post-hoc ratification under a

20· ·number of different related-party transactions.  I

21· ·believe this was one of them.

22· · · ·But as I noted in my report, in all or virtually

23· ·all of those post-hoc ratifications, the audit

24· ·committee didn't drill down to say, "Is this

25· ·contract and this deal good and fair to the
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·1· ·organization?· Were other alternatives considered?

·2· ·Are we getting appropriate value?· Are there less

·3· ·expensive alternatives?"

·4· · · ·None of that seems to have been done for this or

·5· ·other related-party transactions, which is why I

·6· ·called that process out in my report as being

·7· ·insufficient.

·8· · · ·MS. EISENBERG:· Objection.· Nonresponsive.· This

·9· ·is Svetlana Eisenberg on behalf of the NRA.

10· ·BY MR. MCLISH:

11· · · ·Q.· ·Mr. Tenenbaum, so if I understand

12· ·correctly, you agree that the NRA policy manual

13· ·provides for a process if a conflict of interest or

14· ·a related-party transaction is erroneously not

15· ·disclosed before it is entered into; right?

16· · · ·A.· ·Correct.

17· · · ·Q.· ·And whether you believe that the audit

18· ·committee handled it appropriately or not, the audit

19· ·committee did review the situation regarding

20· ·Mr. Powell's wife's employment at McKenna; right?

21· · · ·A.· ·Correct.

22· · · ·Q.· ·And they ratified it; right?

23· · · ·A.· ·Correct.

24· · · ·Q.· ·Okay.

25· · · ·Now, do you -- is it your opinion that the
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·1· ·superficial review that you believe the audit

·2· ·committee undertook is something that Mr. Powell had

·3· ·any involvement with?

·4· · · ·A.· ·No --

·5· · · ·MS. CONNELL:· Objection.

·6· · · ·THE WITNESS:· -- I was not.· I was not

·7· ·suggesting that at all.

·8· ·BY MR. MCLISH:

·9· · · ·Q.· ·All right.

10· · · ·Let's look at page 47 of Exhibit 1.

11· · · ·A.· ·Okay.

12· · · ·Q.· ·At the top there, the heading says,

13· ·"Defendants Failed to adhere to NRA's Statement of

14· ·Corporate Ethics and the Standard of Care Applicable

15· ·to Whistleblower Complaints."

16· · · ·Do you see that?

17· · · ·A.· ·Yes.

18· · · ·Q.· ·Is it your opinion that Mr. Powell did not

19· ·adhere to the NRA's statement of corporate ethics

20· ·and the standard of care applicable to whistleblower

21· ·complaints?

22· · · ·A.· ·I don't believe I ever opined on that

23· ·specifically with respect to Mr. Powell.

24· · · ·Q.· ·Well, let's look at page 51.

25· · · ·A.· ·But I could -- I could be wrong.· If you
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·1· ·can point me to a particular section.

·2· · · ·Q.· ·Page 51, please.

·3· · · ·A.· ·Okay.

·4· · · ·Q.· ·The first sentence under the heading "iv,"

·5· ·you say, "The NRA, LaPierre, Frazer, and Powell did

·6· ·not process the above complaints in a manner that

·7· ·would be in line with what is typical and permitted

·8· ·and even participated in whistleblower retaliation."

·9· · · ·Do you see that?

10· · · ·A.· ·Yes.

11· · · ·Q.· ·What -- what is your basis for saying that

12· ·Mr. Powell participated in whistleblower

13· ·retaliation?

14· · · ·A.· ·I can't remember any specific details.

15· ·There's -- there was a lot of details that I

16· ·reviewed.· I wouldn't have stated that unless there

17· ·was something that I reviewed that certainly

18· ·suggested that, but I can't recall any specific

19· ·details -- well, with -- with respect to Mr. Powell.

20· · · ·Q.· ·And if you were aware of something, would

21· ·you have written it down in your report?

22· · · ·A.· ·Well, again, the -- the time -- time that I

23· ·had didn't allow me to, you know, go down for each

24· ·individual defendant and lay out each and everything

25· ·that was ascribable to that particular person.
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·1· · · ·There were times when I lumped the defendants

·2· ·together as I did here.· And obviously, as you can

·3· ·see, not lumping in Mr. Phillips as one of the

·4· ·individual defendants.· So obviously that had to be

·5· ·for good reason.· I just can't remember the details.

·6· · · ·Q.· ·Well, you -- you say that "Powell did not

·7· ·process the above complaints."

·8· · · ·Do you see that?

·9· · · ·A.· ·Yes.

10· · · ·Q.· ·What -- what are the "above complaints"?

11· · · ·A.· ·Talking about the complaints raised by

12· ·Oliver North.· The complaints raised by various

13· ·board members -- Schneider, Maloney, West, Knight.

14· ·The complaints raised by Craig Spray.· I believe

15· ·those were the above complaints that I was referring

16· ·to.

17· · · ·Q.· ·All right.

18· · · ·So the first one, which is under the heading,

19· ·"Complaints Raised by and Retaliation Against

20· ·Lieutenant Colonel Oliver North," do you have any

21· ·evidence that Mr. Powell was in a position to

22· ·process Lieutenant Colonel North's complaints?

23· · · ·A.· ·None that I can specifically recall, no.

24· · · ·Q.· ·Do you have any information about

25· ·Mr. Powell participating in retaliation against
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·1· ·Lieutenant Colonel North?

·2· · · ·MS. CONNELL:· Objection.

·3· · · ·THE WITNESS:· Again, none that I can

·4· ·specifically recall.

·5· ·BY MR. MCLISH:

·6· · · ·Q.· ·On page 49, you -- you refer to "Complaints

·7· ·Raised by and Retaliation Against Various Board

·8· ·Members."

·9· · · ·And you do mention here in your bullets the

10· ·situation with Mr. Powell's wife hired as a

11· ·consultant by an NRA vendor?

12· · · ·A.· ·Correct.

13· · · ·Q.· ·The sixth bullet down?

14· · · ·A.· ·Yeah.

15· · · ·Q.· ·But what -- is it your opinion that

16· ·Mr. Powell did not process a complaint in this

17· ·regard?

18· · · ·A.· ·You are talking about complaints by these

19· ·four board members that I cited?· If that's the

20· ·question, then the answer is, no, none that I can

21· ·recall.

22· · · ·Q.· ·Okay.

23· · · ·And do you have any evidence that Mr. Powell

24· ·participated in any whistleblower retaliation in

25· ·relation to what your describing here on page 49?
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·1· · · ·A.· ·No.· None that I can recall.

·2· · · ·MS. CONNELL:· Objection.

·3· · · ·THE WITNESS:· No.· None that I can recall.

·4· ·BY MR. MCLISH:

·5· · · ·Q.· ·On the next page, page 50, you discussed

·6· ·"Complaints Raised by and Retaliation Against Craig

·7· ·Spray."

·8· · · ·Do you see that?

·9· · · ·MS. CONNELL:· Objection.

10· · · ·THE WITNESS:· Yes.

11· ·BY MR. MCLISH:

12· · · ·Q.· ·What information do you have about

13· ·Mr. Powell's failure to process any complaints

14· ·raised by Mr. Spray?

15· · · ·MS. CONNELL:· Objection.

16· · · ·THE WITNESS:· None that I can recall.

17· ·BY MR. MCLISH:

18· · · ·Q.· ·What information do you have about

19· ·Mr. Powell participating in any whistleblower

20· ·retaliation in connection with Mr. Spray?

21· · · ·MS. CONNELL:· Objection.

22· · · ·THE WITNESS:· None that I can recall.

23· ·BY MR. MCLISH:

24· · · ·Q.· ·When you refer to "whistleblower," -- you

25· ·refer in your report to whistleblower policy that
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·1· ·the NRA -- NRA have; right?

·2· · · ·A.· ·I referred to a whistleblower policy that

·3· ·was in effect for a while, and then I referred to an

·4· ·updated whistleblower policy that was put into

·5· ·effect, I believe, in 2020.

·6· · · ·Q.· ·Do you know when Mr. Powell left the NRA?

·7· · · ·A.· ·I -- I believe it is stated in my report

·8· ·somewhere.· I can't recall the exact year of when he

·9· ·was let go from his position.· I -- I can't remember

10· ·the exact year, no.

11· · · ·Q.· ·Okay.

12· · · ·Would it refresh your recollection if I said he

13· ·left at the beginning of 2020?

14· · · ·A.· ·I was actually going to guess that, if I

15· ·had to guess.· But I've been trying not to guess if

16· ·I don't know something; but, yeah, that would not

17· ·surprise me.· That would be consistent with my

18· ·recollection, yeah.

19· · · ·Q.· ·Would you agree that Mr. Powell could not

20· ·be faulted for not complying with the whistleblower

21· ·policy that was enacted in 2020?

22· · · ·A.· ·Well, I don't know the timing of when the

23· ·policy took effect and when he left the

24· ·organization, but the policy took effect after he

25· ·left the organization; then certainly he can't be
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·1· ·responsible for complying with it.

·2· · · ·Q.· ·And let's look at page 52 of Exhibit 1.

·3· · · ·A.· ·Okay.

·4· · · ·Q.· ·Roman 3 of your report here says, "The

·5· ·Individual Defendants, and the NRA, Did Not Act in a

·6· ·Way Consistent with the Applicable Standards of Care

·7· ·to Prevent the Misuse of NRA Funds and to Ensure the

·8· ·Proper Administration of Charitable Assets."

·9· · · ·Now, I will represent to you -- but I'm -- I'm

10· ·happy to let you go through it, but would you agree

11· ·that this section of your report, Section 3, does

12· ·not mention Mr. Powell even once?

13· · · ·MS. CONNELL:· Objection.

14· · · ·THE WITNESS:· Give me a second.

15· · · ·MR. MCLISH:· Sure.

16· · · ·THE WITNESS:· In my skimming of Section 3, that

17· ·appears to be correct.

18· ·BY MR. MCLISH:

19· · · ·Q.· ·Okay.

20· · · ·You testified earlier today -- I believe you

21· ·said that Mr. Powell had admitted to taking assets

22· ·for his own personal benefit.

23· · · ·Do you recall that?

24· · · ·A.· ·Yes, I do.

25· · · ·Q.· ·What is the basis for that?
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·1· · · ·A.· ·Can you direct me to where in my report

·2· ·that is referenced.

·3· · · ·Q.· ·I don't believe that it is referenced.

·4· · · ·A.· ·Do you know if it is referenced in my

·5· ·rebuttal report?

·6· · · ·Q.· ·I don't believe it is.

·7· · · ·A.· ·I just recall reading that Mr. Powell was

·8· ·relieved from his employment with the NRA due to --

·9· ·and I don't remember the nature of the details,

10· ·whether it was improper expense reimbursements or

11· ·something else but essentially a diversion of NRA

12· ·assets for personal benefit.

13· · · ·Q.· ·Do you know how much money we're talking

14· ·about?

15· · · ·A.· ·As I stated earlier, I don't.

16· · · ·Q.· ·If it is not in your report, does that mean

17· ·you concluded that it wasn't important enough to be

18· ·included?

19· · · ·MS. CONNELL:· Objection.

20· · · ·THE WITNESS:· Not necessarily.· As -- as I told

21· ·you, I had limited time to pull this all together.

22· · · ·I stated that because I was asked something

23· ·about it and I remembered it, but I -- I don't

24· ·remember the details, and I certainly have no

25· ·knowledge about it.
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·1· ·BY MR. MCLISH:

·2· · · ·Q.· ·Are you aware that Mr. Powell disputed the

·3· ·NRA's claim that he had diverted NRA funds?

·4· · · ·MS. CONNELL:· Objection.

·5· · · ·THE WITNESS:· I -- I do believe I remember that,

·6· ·yes.

·7· ·BY MR. MCLISH:

·8· · · ·Q.· ·And are you resolved --

·9· · · ·A.· ·Again, I'm not -- I'm not weigh- -- I'm not

10· ·weighing in on the veracity of, you know, Mr., you

11· ·know, Powell's -- the accusation or the denials.

12· ·I'm just -- I -- I remember vaguely that he disputed

13· ·those claims.

14· · · ·Q.· ·So you haven't formed an opinion as to

15· ·whether or not the NRA or Mr. Powell is correct in

16· ·that dispute?

17· · · ·MS. CONNELL:· Objection.

18· · · ·THE WITNESS:· I have not.

19· ·BY MR. MCLISH:

20· · · ·Q.· ·So when you testified earlier that you

21· ·understood that Mr. Powell had taken assets from NRA

22· ·for his own personal benefit, you don't know whether

23· ·that is true or not; right?

24· · · ·A.· ·If I recall, I believe I testified that he

25· ·was either accused or admitted, and I wasn't sure.
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·1· ·And, no, I have no opinion on whether those

·2· ·allegations were true or not true.

·3· · · ·Q.· ·All right.

·4· · · ·Are there --

·5· · · ·A.· ·And I -- and I did not include them in my

·6· ·report.

·7· · · ·Q.· ·Are there instances in which a conflict of

·8· ·interest can have an identifiable and quantifiable

·9· ·harm on an organization?

10· · · ·MS. CONNELL:· Objection.

11· · · ·THE WITNESS:· Yes.· But in my experience it is

12· ·often difficult to quantify those things in numbers

13· ·-- in dollar amounts.

14· ·BY MR. MCLISH:

15· · · ·Q.· ·But there are occasions in which you can;

16· ·right?

17· · · ·A.· ·Sure.

18· · · ·Q.· ·But this is not one of them.· Mr. Powell's

19· ·situation is not one of them; right?

20· · · ·A.· ·Are you asking with respect to McKenna and

21· ·Mr. Powell's wife.

22· · · ·Q.· ·Yes.

23· · · ·MS. CONNELL:· Objection.

24· · · ·THE WITNESS:· I would concur with that.

25· · · ·MR. MCLISH:· All right.· Thank you,

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



597

·1· ·Mr. Tenenbaum for your time and for staying late.  I

·2· ·don't have anything else right now.

·3· · · ·MS. CONNELL:· Can we take a really quick break,

·4· ·like, three minutes?

·5· · · ·MR. FLEMING:· Sure.

·6· · · ·THE VIDEOGRAPHER:· We will go off the record at

·7· ·8:13.

·8· · · ·(Recess.)

·9· · · ·THE VIDEOGRAPHER:· We are back on the record at

10· ·8:18.

11

12· · · · · · · · · · · ·EXAMINATION

13· ·BY MR. FLEMING:

14· · · ·Q.· ·Mr. Tenenbaum, good evening.· I'm William

15· ·Fleming.· I represent John Frazer.

16· · · ·A.· ·Good evening.

17· · · ·Q.· ·I know you're tired.· I am tired, but what

18· ·I'm going to try to do is avoid having to refer you

19· ·to your report and just assume your familiarity with

20· ·it.· And if that is an issue and you would like to

21· ·refer to it, just let me know.· Is it okay if I

22· ·proceed that way?

23· · · ·A.· ·Sure.

24· · · ·Q.· ·Okay.

25· · · ·So you talked about concepts of private
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·1· ·inurement and impermissible private benefit.

·2· · · ·Do you recall that?

·3· · · ·A.· ·Yes.

·4· · · ·Q.· ·All right.

·5· · · ·Do you -- is it part of your opinion that

·6· ·Mr. Frazer received an impermissible private benefit

·7· ·in this case?

·8· · · ·A.· ·I never opined that any of the individual

·9· ·defendants, including Mr. Frazer, received

10· ·impermissible private benefits.

11· · · ·What I was really opining on was that the

12· ·policies, the practices, the breaches of fiduciary

13· ·duty, all led to situations that failed to guard

14· ·against private inurement, excess benefit

15· ·transactions, and impermissible private benefit.· In

16· ·other words, I was not opining tax law in this case.

17· · · ·Q.· ·I understand, but if you could just answer

18· ·my questions, we can all get done quicker.

19· · · ·MS. CONNELL:· Objection.

20· · · ·THE WITNESS:· No.· I did not opine that

21· ·Mr. Frazer received impermissible private benefit.

22· ·BY MR. FLEMING:

23· · · ·Q.· ·Okay.

24· · · ·Did you have an understanding that he received

25· ·an impermissible private benefit?
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·1· · · ·MS. CONNELL:· Objection.

·2· · · ·THE WITNESS:· No.

·3· ·BY MR. FLEMING:

·4· · · ·Q.· ·And did you have any understanding that he

·5· ·received private inurement?

·6· · · ·A.· ·No.

·7· · · ·Q.· ·Would you agree that his compensation that

·8· ·was paid to him was not an excess benefit to him?

·9· · · ·A.· ·I honestly don't recall what his

10· ·compensation was, but I also don't recall any belief

11· ·on my part that -- that Mr. Frazer received an

12· ·excess benefit, meaning -- meaning greater than fair

13· ·market value compensation.

14· · · ·Q.· ·Okay.

15· · · ·And did you understand that the attorney general

16· ·has alleged that his compensation was unreasonable

17· ·and excessive?

18· · · ·A.· ·I honestly can't recall.

19· · · ·Q.· ·Do you share that view?

20· · · ·A.· ·I didn't analyze it; so I have no view on

21· ·that.

22· · · ·Q.· ·You talked about whether someone receives

23· ·fair market compensation is a -- is a measure of

24· ·whether they received an excess benefit; is that

25· ·right?· If it was greater than fair market value?
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·1· · · ·A.· ·It -- it is part of the analysis.· It is

·2· ·obviously a tax law, federal tax law principal, and

·3· ·it is part of the analysis as to whether someone

·4· ·received greater than fair market value compensation

·5· ·for the services they provided to the organization.

·6· · · ·Q.· ·Okay.

·7· · · ·And you didn't view that he received greater

·8· ·than fair market value compensation?

·9· · · ·A.· ·I -- I never analyzed that or opined on it

10· ·with respect to Mr. Frazer or anyone else.· That

11· ·wasn't my role.

12· · · ·Q.· ·Do you know what the term -- have you ever

13· ·heard the term "median-level compensation"?

14· · · ·A.· ·Yes.· In -- in terms of compensation

15· ·studies and surveys -- and I've reviewed many.  I

16· ·have never conducted one because that's not what I

17· ·do, but I reviewed them as part of my work advising

18· ·and consulting with nonprofit compensation

19· ·committees and others.

20· · · ·And there is concepts of median and -- and mean

21· ·when it comes to looking at comparable compensation

22· ·of -- for other similarly -- similarly placed

23· ·executives in other similarly sized and situated

24· ·organizations.

25· · · ·Q.· ·And what is your understanding of what
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·1· ·median-level compensation is?

·2· · · ·MS. CONNELL:· Objection.

·3· · · ·THE WITNESS:· I -- I always get confused between

·4· ·median and mean.

·5· ·BY MR. FLEMING:

·6· · · ·Q.· ·Well, let me -- let me clarify.

·7· · · ·Do you understand that median is the 50th

·8· ·percentile spot where you were the exact middle of

·9· ·what -- of the range of compensated individuals who

10· ·are similarly situated?

11· · · ·A.· ·Yes.· Agreed.

12· · · ·Q.· ·Okay.

13· · · ·And if -- if a hypothetical person were paid at

14· ·median-level compensation or lower, in your view,

15· ·could that ever be an excess benefit?

16· · · ·MS. CONNELL:· Objection.

17· · · ·THE WITNESS:· Again, I'm not opining on this

18· ·particular situation, but if you are asking me

19· ·theoretically -- where -- where it gets a little bit

20· ·trickier and not black and white and not always

21· ·objective is that comparability surveys and studies

22· ·can be -- they -- they are not always as objective

23· ·as you want them to be.

24· · · ·You know, the compensation consultants can

25· ·sometimes cherry pick certain organizations that
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·1· ·have higher levels of compensation.

·2· · · ·So I have seen situations, for instance, where

·3· ·the IRS has disputed the validity of a compensation

·4· ·survey, saying it is not a valid comparability data.

·5· · · ·I have no idea whether that was the case here or

·6· ·not.· I am not opining.

·7· ·BY MR. FLEMING:

·8· · · ·Q.· ·All right.

·9· · · ·Well, just to take my hypothetical situation

10· ·where you have an individual hypothetically earning

11· ·median-level compensation or lower, is it unlikely

12· ·that that would ever be an excess benefit, in your

13· ·view?

14· · · ·MS. CONNELL:· Objection.

15· · · ·THE WITNESS:· Presuming -- and the -- the IRS

16· ·requirements refer to appropriate comparability

17· ·data.· Presuming this is appropriate comparability

18· ·data --

19· ·BY MR. FLEMING:

20· · · ·Q.· ·Yes.

21· · · ·A.· ·-- and presuming all of the benefits

22· ·received by the individual compensation and benefits

23· ·were reported, then I would agree with that

24· ·statement.

25· · · ·Q.· ·Okay.
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·1· · · ·Now, you discussed earlier today that the scope

·2· ·of -- one of the scopes of your opinion was to opine

·3· ·on the fiduciary duties of and standards of conduct

·4· ·generally applicable to defendants.

·5· · · ·Do you recall that?

·6· · · ·A.· ·Yes.

·7· · · ·Q.· ·What body of law serves as a source for

·8· ·that analysis?

·9· · · ·MS. CONNELL:· Objection.

10· · · ·THE WITNESS:· As I stated in my report in

11· ·multiple places, my analysis in -- with respect to

12· ·these issues was informed by legal requirements,

13· ·specifically the New York -- the New York statutes

14· ·applicable to New York nonprofit corporations.

15· · · ·Secondly, the NRA's own policies.

16· · · ·And, thirdly, essentially, benchmarking --

17· ·comparing NRA's policies and practices in their

18· ·exercise of fiduciary responsibilities to -- in a

19· ·typical nonprofit industry norms, customs, and

20· ·practices.

21· ·BY MR. FLEMING:

22· · · ·Q.· ·Now --

23· · · ·A.· ·And -- and one -- one modification, when I

24· ·say New York requirements, you know, New York

25· ·requirements, it is both statutory requirements as
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·1· ·well as common law fiduciary obligations.

·2· · · ·Q.· ·So you think the common law applies to --

·3· ·applies a rule decision in this case?

·4· · · ·MS. CONNELL:· Objection.

·5· · · ·THE WITNESS:· I -- I couldn't hear that.· Can

·6· ·you repeat the question.

·7· ·BY MR. FLEMING:

·8· · · ·Q.· ·Do you believe the common law pertains to

·9· ·the claims in this case?

10· · · ·MS. CONNELL:· Objection.

11· · · ·THE WITNESS:· That factored into my analysis and

12· ·my expert report and my opinions.

13· · · ·I don't believe that the New York Attorney

14· ·General's Office relied on common law in making its

15· ·allegations in its complaint.· I can't say that with

16· ·absolute certain.

17· ·BY MR. FLEMING:

18· · · ·Q.· ·Well, you are aware they brought a common

19· ·law claim?· Did you not know that?

20· · · ·MS. CONNELL:· Objection.

21· · · ·THE WITNESS:· I -- like I said, it's been a

22· ·while since I reviewed the -- the underlying

23· ·complaint, and I -- I can't recall all of the

24· ·different bases for the claims.· I would not be

25· ·surprised, put it that.
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·1· ·BY MR. FLEMING:

·2· · · ·Q.· ·Do you understand that the statutes at

·3· ·issue in this case have been deemed by the New York

·4· ·Court of Appeals to be a comprehensive enactment?

·5· · · ·MS. CONNELL:· Objection.

·6· · · ·THE WITNESS:· By that, do you mean that they

·7· ·supersede common law?

·8· ·BY MR. FLEMING:

·9· · · ·Q.· ·Well, I -- I have to defer to the Court of

10· ·Appeals, but have you heard that expression by the

11· ·Court of Appeals about the New York not-for-profit

12· ·statutes?

13· · · ·MS. CONNELL:· Objection.

14· · · ·THE WITNESS:· I -- I have not, and I am not

15· ·familiar with that term.· I was speculating as to

16· ·what it means.

17· ·BY MR. FLEMING:

18· · · ·Q.· ·Now, are your aware of what statutory

19· ·provision that has been alleged in this case -- or

20· ·have been alleged in this case permit the attorney

21· ·general to recover damages?

22· · · ·MS. CONNELL:· Objection.

23· · · ·THE WITNESS:· I don't remember the statutory

24· ·provision per se.· I do know that, in many cases I

25· ·have seen over the years, including in New York,
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·1· ·that, when an AG's office brings claims like this --

·2· ·including for breaches of fiduciary duty by

·3· ·officers, directors, and key employees -- that the

·4· ·office is able to at least assert or allege or try

·5· ·to recover damages for injury that occurred to the

·6· ·organization itself as a direct result of those

·7· ·breaches.

·8· · · ·But, again, I'm not a -- I'm not -- I'm not -- I

·9· ·wasn't opining on damages or anything like that.

10· ·BY MR. FLEMING:

11· · · ·Q.· ·Well, I -- I -- I believe I heard you today

12· ·say that you are an expert on New York law, law

13· ·about not-for-profits.· Am I wrong about that?

14· · · ·MS. CONNELL:· Objection.

15· · · ·THE WITNESS:· You are not wrong.

16· ·BY MR. FLEMING:

17· · · ·Q.· ·Okay.

18· · · ·So I'll ask you again.· Are you aware of which

19· ·statutory provision permits the attorney general to

20· ·obtain damages in this case?

21· · · ·MS. CONNELL:· Objection.

22· · · ·THE WITNESS:· Not off the top of my head.  I

23· ·can't recall.

24· ·BY MR. FLEMING

25· · · ·Q.· ·In preparation for today deposition, did
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·1· ·you review those statutory provisions?

·2· · · ·A.· ·I did review some of the statutory

·3· ·provisions.· That was not the primary focus of my

·4· ·preparation.

·5· · · ·Q.· ·Now, you mentioned CHAR500 filings.

·6· · · ·Do you recall the testimony?

·7· · · ·A.· ·Yes.

·8· · · ·Q.· ·And I believe you said there's a

·9· ·requirement that a form 990 be attached thereto; is

10· ·that right?

11· · · ·A.· ·Correct.· Along with, I believe, the

12· ·audited financial statements for certain sized

13· ·organizations.

14· · · ·Q.· ·All right.

15· · · ·Is that a statutory requirement?

16· · · ·A.· ·I don't know the answer to that, whether it

17· ·is statutory or just imposed by the AG's office.

18· · · ·Q.· ·Now, does New York law permit -- permit

19· ·ratification of related-party transactions?

20· · · ·A.· ·It does.

21· · · ·Q.· ·Okay.

22· · · ·And what is the standard for ratification of

23· ·related-party transactions?

24· · · ·MS. CONNELL:· Objection.

25· · · ·THE WITNESS:· If you would allow to me to
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·1· ·consult my report, I can give you more specifics.

·2· · · ·But in general, the concept, the requirement is

·3· ·that, if there is, say, an inadvertent disclosure of

·4· ·a conflict or related-party transaction, then there

·5· ·is a later disclosure.

·6· · · ·And then the audit committee, say, in this

·7· ·situation evaluates the terms of the proposed

·8· ·related party -- or in this case already enacted

·9· ·related-party transaction and does that multifactor

10· ·evaluation that I spoke to earlier -- you know, did

11· ·they consider other alternatives?· Is it a good

12· ·value?· Is it a fair price?· And all these other

13· ·things, what is the business case for it?

14· · · ·They go through all that, and they make the

15· ·determination that, yes, this is fair and acceptable

16· ·and all this -- check the boxes -- are checked; then

17· ·they can ratify that after the fact.

18· ·BY MR. FLEMING:

19· · · ·Q.· ·Now, you have said in your report that

20· ·ratification of related-party transactions should be

21· ·"exceedingly rare."· That was your -- your term.

22· · · ·Do you recall that?

23· · · ·A.· ·Correct.· Yes, I do.

24· · · ·Q.· ·Okay.

25· · · ·Now, certain philosophical question.· If the law
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·1· ·permits ratification, why should it be exceedingly

·2· ·rare?

·3· · · ·MS. CONNELL:· Objection.

·4· · · ·THE WITNESS:· What I was opining on was what I

·5· ·have observed over close to three decades in this

·6· ·field as to typical standard nonprofit custom

·7· ·industry practice, and I have not --

·8· · · ·MR. FLEMING:· I've lost the video.· Has anyone

·9· ·else?· I'm sorry, the -- the audio.

10· · · ·MS. CONNELL:· No.

11· · · ·THE VIDEOGRAPHER:· I can still hear.

12· · · ·MS. CONNELL:· Can you hear now?

13· · · ·MR. FLEMING:· Yes.

14· ·BY MR. FLEMING:

15· · · ·Q.· ·Were you finished with your answer or -- or

16· ·not?

17· · · ·A.· ·No.· We got interrupted.· Can you repeat

18· ·the question?

19· · · ·Q.· ·I -- I don't remember the question at this

20· ·point.· I was moving on.

21· · · ·A.· ·That's fine.

22· · · ·Q.· ·Oh, I -- I think I -- I think I said where

23· ·-- where -- where ratification is permitted, you

24· ·know, why should it be exceedingly rare?· And you

25· ·said -- you were mentioning about standards and
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·1· ·practices; right?

·2· · · ·MS. CONNELL:· Objection.

·3· · · ·THE WITNESS:· What I opined on was, A, the sheer

·4· ·number of related-party transactions that I

·5· ·witnessed here -- is something I have never seen

·6· ·before in any organization; and, B, the fact that

·7· ·there was so many after-the-fact ratifications of

·8· ·related-party transactions is unlike anything I have

·9· ·even remotely ever seen before.

10· · · ·That was what I was commenting on, not that --

11· ·that ratification is not permitted by the New York

12· ·statute.· It certainly is, like you said.

13· ·BY MR. FLEMING:

14· · · ·Q.· ·Okay.

15· · · ·Now, if you recall -- and, again, if you don't,

16· ·you can refer to your report at any time.· You don't

17· ·have to ask my permission, but you said in your

18· ·report that individuals failed to disclose their

19· ·conflicts of interest as required by the policy.

20· · · ·Do you recall saying that?

21· · · ·A.· ·I do.

22· · · ·Q.· ·Okay.

23· · · ·And you then say that Mr. Frazer failed to

24· ·enforce the NRA policies after he became aware.

25· · · ·Do you recall that?
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·1· · · ·A.· ·I do.

·2· · · ·Q.· ·When did he become aware?

·3· · · ·A.· ·I would have to go back through my report,

·4· ·and it depends on which conflicts of interest you

·5· ·are referring to, but I certainly do recall my

·6· ·report stating that there were numerous instances

·7· ·where Mr. Frazer was aware of conflicts of interest

·8· ·and related-party transactions and failed to report

·9· ·them to the audit committee.

10· · · ·Q.· ·Can you name one?

11· · · ·A.· ·Let me go and find this report because I

12· ·don't want to misspeak about details or dates.

13· · · ·I wasn't just referring to related-party

14· ·transactions.· I was reporting -- I was referring to

15· ·follow-up on whistleblower allocations --

16· ·allegations.

17· · · ·Q.· ·Well, I -- the question is about conflicts

18· ·of interest right now.· We will get to

19· ·whistleblowers.

20· · · ·MS. CONNELL:· Objection.

21· · · ·THE WITNESS:· So one related to the --

22· ·related -- well, the conflicts of interest with

23· ·respect to the NRA and the MMP entities.

24· ·BY MR. FLEMING:

25· · · ·Q.· ·Okay.
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·1· · · ·And you are talking about Mr. LaPierre's

·2· ·disclosure?· Is that the one you are talking about

·3· ·or something different?

·4· · · ·MS. CONNELL:· Objection.

·5· · · ·THE WITNESS:· Well, yeah, the disclosure that he

·6· ·made in 2021 after -- I don't remember how many

·7· ·years, maybe close to a decade of such conflicts of

·8· ·interest existing but not being reported on his

·9· ·disclosure forms.

10· ·BY MR. FLEMING:

11· · · ·Q.· ·Well, you're not alleging that Mr. Frazer

12· ·knew before that moment that there was a conflict;

13· ·right?

14· · · ·MS. CONNELL:· Objection.

15· · · ·THE WITNESS:· No, not Mr. Frazer.· I -- I

16· ·commented -- I testified earlier with respect to

17· ·Mr. Phillips.

18· · · ·But what I did state, on page 34 of my report,

19· ·is that Mr. Frazer failed to enforce the NRA

20· ·conflict of interest, related party, and procurement

21· ·policies and failed to bring Mr. La Pierre's

22· ·conflict to the audit committee once he learned of

23· ·the conflict during the NRA bankruptcy proceedings,

24· ·so once he learned about it in 2021.

25· · · ·I was not suggesting that he knew about it and
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·1· ·failed to report it in the prior years that the

·2· ·conflict existed, but he did fail to report it in

·3· ·2021 when he learned about it.

·4· ·BY MR. FLEMING:

·5· · · ·Q.· ·Well, you don't dispute that the audit

·6· ·committee is aware of that conflict?

·7· · · ·MS. CONNELL:· Objection.

·8· · · ·THE WITNESS:· Now is the audit committee aware

·9· ·of the conflict?· Yes, I believe they are.· But when

10· ·they became aware, I -- I can't recall.· But I do

11· ·recall that Mr. Frazer did not report it to the

12· ·audit committee when he learned about it.

13· ·BY MR. FLEMING:

14· · · ·Q.· ·You -- you don't know -- I think I just

15· ·heard you say when it was disclosed to the audit --

16· ·audit committee; is that right?

17· · · ·A.· ·I honestly can't recall.· I -- I may well

18· ·have known and -- and described that in my report,

19· ·but I can't recall off the top of my head.

20· · · ·Q.· ·Well, you -- let me ask you differently.

21· · · ·Are you able to dispute that the audit committee

22· ·knew about it immediately?

23· · · ·MS. CONNELL:· Objection.

24· · · ·THE WITNESS:· No, I'm not.

25· ·BY MR. FLEMING:

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



614

·1· · · ·Q.· ·Okay.

·2· · · ·Now, are you aware that Mr. Frazer is conflicted

·3· ·with respect to issues arising out of this

·4· ·litigation because of his status as a defendant?

·5· · · ·A.· ·I'm not sure what you mean.· I mean, if you

·6· ·are saying that all of the defendants don't --

·7· ·aren't, you know, some of the defendants may have a

·8· ·conflict with respect to each other.· Is that what

·9· ·you're asking?

10· · · ·Q.· ·No.· Mr. Frazer is the general counsel of

11· ·the organization.

12· · · ·You understand that; right?

13· · · ·A.· ·Right, of course.

14· · · ·MS. CONNELL:· Objection.

15· ·BY MR. FLEMING:

16· · · ·Q.· ·Okay.

17· · · ·And he is a defendant in this case; correct?

18· · · ·A.· ·Correct.

19· · · ·Q.· ·All right.

20· · · ·And are you aware that the NRA at Mr. Frazer's

21· ·request -- or at least observation, you know,

22· ·determined that he had a conflict of interest with

23· ·respect to issues in the case because the NRA is

24· ·also a defendant?

25· · · ·MS. CONNELL:· Objection.
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·1· · · ·THE WITNESS:· I was not aware of that, but that

·2· ·doesn't surprise me.

·3· ·BY MR. FLEMING:

·4· · · ·Q.· ·Don't you think that's appropriate?

·5· · · ·MS. CONNELL:· Objection.

·6· · · ·THE WITNESS:· That's not something I knew about

·7· ·or opined on before, but I can certainly see how

·8· ·there could be a conflict of interest, sure.

·9· ·BY MR. FLEMING:

10· · · ·Q.· ·But, I mean, you are sort of an expert in

11· ·conflicts.· We've talked a lot about conflicts

12· ·today.· Don't you think that is an appropriate step

13· ·to take?

14· · · ·MS. CONNELL:· Objection.

15· · · ·THE WITNESS:· Yeah.· I just said -- I just said

16· ·I would not be -- that doesn't surprise me.

17· ·BY MR. FLEMING:

18· · · ·Q.· ·Yeah.· Now, I'd like to actually -- well,

19· ·if you recall, on page 35 of your report -- you can

20· ·refer to it if you like, but you talk about the

21· ·McKenna situation that Mr. McLish just asked you

22· ·about.

23· · · ·A.· ·Right.

24· · · ·Q.· ·Which is the related -- the

25· ·conflict/related-party transaction that came to
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·1· ·Mr. Frazer's attention in 2018; correct?

·2· · · ·A.· ·Correct.

·3· · · ·Q.· ·Okay.

·4· · · ·Now, you claim that the NRA did not consider

·5· ·potential alternatives.

·6· · · ·Do you see that?

·7· · · ·A.· ·Can you direct me to where?

·8· · · ·Q.· ·Bottom paragraph, bottom paragraph of 35?

·9· · · ·A.· ·Give me a second to read it.

10· · · ·Yes.

11· · · ·Q.· ·What were the potential -- the potential

12· ·alternatives that they failed to consider?

13· · · ·A.· ·What I'm referring to is potential

14· ·alternative fundraising consultants that could have

15· ·been hired for potentially more value, less money,

16· ·or some other combination.

17· · · ·And, again, like I've said multiple times today,

18· ·I'm not opining on whether or not the NRA got fair

19· ·value or good value or good price and great services

20· ·or not from McKenna.

21· · · ·I was just opining on the process, and I also

22· ·opined multiple times in my report that that seemed

23· ·to be a kind of a common trend with, you know, how

24· ·the NRA generally and through the audit committee

25· ·specifically, specially with those post-hoc
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·1· ·ratifications, failed to evaluate the kind of issues

·2· ·that it was supposed to evaluate, including whether

·3· ·there were other alternatives.· You know, the

·4· ·typical things that most nonprofits do -- they do an

·5· ·RFP before you hire a vendor, things like that.

·6· · · ·That just never seemed to be the pattern and

·7· ·practice of the NRA.

·8· · · ·Q.· ·Listen, I -- I -- with all due respect, I

·9· ·really do need you to answer my questions so that we

10· ·can -- so I'm not foreclosed from asking important

11· ·questions.

12· · · ·A.· ·All right.· Fair enough.

13· · · ·Q.· ·So how do you know -- how do you know they

14· ·did not consider alternatives and reject them?

15· · · ·MS. CONNELL:· Objection.

16· · · ·THE WITNESS:· All I know is what I read in

17· ·things like audit committee meeting minutes and

18· ·the -- the -- I believe the New York statute

19· ·requires that, in considering related-party

20· ·transactions, that contemporaneous documentation of

21· ·that deliberation reflect those sort of details, and

22· ·it didn't.

23· · · ·But can I sit here and tell you that things were

24· ·discussed that weren't reflected in the meeting

25· ·minutes or, you know, individual's testimony?· No, I
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·1· ·cannot.

·2· ·BY MR. FLEMING:

·3· · · ·Q.· ·All right.

·4· · · ·I would like to introduce an exhibit if David

·5· ·can help me or whoever is there.· It's the audit

·6· ·committee report dated September 8th and 9th, 2018.

·7· · · · · · (Exhibit 9 was marked for

·8· · · · · · identification.)

·9· · · ·MS. EISENBERG:· Mr. Fleming, they are getting

10· ·it.

11· · · ·Mr. FLEMING:· Thank you so much.· I apologize

12· ·for imposing.

13· · · ·Should I move on?

14· · · ·Mr. UMANSKY:· I just need to send it to our

15· ·concierge.

16· · · ·Mr. FLEMING:· Okay.

17· · · ·Mr. UMANSKY:· It should be titled "2018.09.08

18· ·Report of the Audit Committee."

19· · · ·THE VIDEOGRAPHER:· I believe I found it.· Here,

20· ·Tab 348.

21· ·BY MR. FLEMING:

22· · · ·Q.· ·Okay.

23· · · ·If you could turn to page 247, and there's the

24· ·McKenna entry.

25· · · ·So, Mr. Tenenbaum, feel free to read the whole
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·1· ·thing, but I'll direct your attention to the bottom

·2· ·lines.· It says, "Whereas factors considered in

·3· ·reaching this determination include," and then if

·4· ·you flip to next page, I'll show you what I want to

·5· ·ask you about.

·6· · · ·MS. CONNELL:· I'm sorry, what exhibit number was

·7· ·this?

·8· · · ·THE VIDEOGRAPHER:· It should be Exhibit 9.

·9· ·BY MR. FLEMING:

10· · · ·Q.· ·And if you could look at romanette 2 at the

11· ·top, it says, "McKenna's success at the development

12· ·of key donor relationships and the lack of equally

13· ·effective alternative conduits to such

14· ·relationships."

15· · · ·Do you see that?

16· · · ·A.· ·I do.

17· · · ·Q.· ·Okay.

18· · · ·So -- and you -- you were aware, were you, not

19· ·that McKenna was a preexisting contract?

20· · · ·A.· ·You mean prior to Mr. Powell's wife getting

21· ·employed there?

22· · · ·Q.· ·Yeah.· Prior -- prior to this whole -- the

23· ·-- prior to what prompted this disclosure?

24· · · ·A.· ·Yes.

25· · · ·Q.· ·Okay.
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·1· · · ·And do you have any basis to dispute the audit

·2· ·committee's judgment that the -- that McKenna was a

·3· ·successful engagement?

·4· · · ·A.· ·No.· And nor would I opine on that.

·5· · · ·Q.· ·Okay.

·6· · · ·And do you have any understanding that they did

·7· ·not seek out and -- or unable to find effective

·8· ·alternative conduits to such relationships?

·9· · · ·MS. CONNELL:· Objection.

10· · · ·THE WITNESS:· I don't have any specific factual

11· ·knowledge, but I do recall that, in many audit

12· ·committee meeting minutes, particularly involving

13· ·Kennedy's post-hoc ratifications, that that was a

14· ·common statement throughout many of the

15· ·relationships, which suggested to me that perhaps

16· ·there was not a true meaningful evaluation of other

17· ·alternative relationships.

18· · · ·But can I say for sure factually that they did

19· ·not actually look at other alternatives, weigh them,

20· ·and make a determination?· No.

21· ·BY MR. FLEMING:

22· · · ·Q.· ·And you -- you say -- you're saying you saw

23· ·other -- well, withdrawn.

24· · · ·Now, if you -- if you -- if you go back -- go

25· ·back or take out this highlighting and -- yeah, if
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·1· ·you go to the bottom, you'll see -- or the bottom of

·2· ·the McKenna discussion where it says, "Resolved," do

·3· ·you see that the NRA did order prospective market

·4· ·testing, market testing?

·5· · · ·A.· ·Let me read this.· Which -- which number

·6· ·are you referring to?

·7· · · ·Q.· ·The -- the resolution at the bottom of what

·8· ·we just read.

·9· · · ·A.· ·Right.· But there's 1 through 4.· Which one

10· ·are you referring to?· Number 2, I guess.

11· · · ·Q.· ·Yes, there it is.· Number 2.

12· · · ·A.· ·Yes, I see that now.

13· · · ·Q.· ·Okay.

14· · · ·And you -- do you deem this somehow to be a

15· ·failure by John Frazer?

16· · · ·MS. CONNELL:· Objection.

17· · · ·THE WITNESS:· No.· I think that's actually very

18· ·appropriate language that I would expect to see in a

19· ·resolution like that.

20· ·BY MR. FLEMING:

21· · · ·Q.· ·Okay.

22· · · ·So I -- I want to move quickly.· You testified

23· ·about a reduced fee.· You can get rid of the

24· ·exhibit.

25· · · ·You testified about a reduced fee being
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·1· ·negotiated for Dave Butz.

·2· · · ·Do you recall the testimony?

·3· · · ·A.· ·I do.

·4· · · ·Q.· ·And do you know who negotiated the reduced

·5· ·fee for Mr. Butz?

·6· · · ·A.· ·I don't recall.

·7· · · ·Q.· ·So you don't know that it was John Frazer?

·8· · · ·MS. CONNELL:· Objection.

·9· · · ·THE WITNESS:· I had a feeling you were going to

10· ·tell me that; but, no, I didn't.

11· ·BY MR. FLEMING:

12· · · ·Q.· ·I -- I -- yes.· I -- I did not hide my

13· ·telegraph very much -- very well.

14· · · ·Now, you agree, do you not, that a financial

15· ·disclosure questionnaire is an appropriate method

16· ·for obtaining disclosures of conflicts?

17· · · ·A.· ·By the way, just to clarify my last answer,

18· ·now that I think about it, I did -- I did recall

19· ·that Mr. Frazer was the one who negotiated that

20· ·revised contract.

21· · · ·Q.· ·Okay.

22· · · ·A.· ·Sorry.· Can you repeat the question?

23· · · ·Q.· ·Yes, I can.

24· · · ·Do you -- would you agree that a financial --

25· ·well, withdrawn.
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·1· · · ·Do -- do you know what a financial disclosure

·2· ·questionnaire is at the NRA?

·3· · · ·A.· ·I do.

·4· · · ·Q.· ·Okay.

·5· · · ·And do you agree that a financial disclosure

·6· ·questionnaire is an appropriate method for

·7· ·disclosures of conflicts?

·8· · · ·MS. CONNELL:· Objection.

·9· · · ·THE WITNESS:· I do, and it is a standard

10· ·nonprofit industry custom and practice.· It is also

11· ·required by the New York nonprofit corporate

12· ·statutes so long as it is coupled with an obligation

13· ·for the affected individuals to disclose actual or

14· ·potential or apparent conflicts of interest as they

15· ·arise during the course of the year so that you are

16· ·not just waiting once a year to make those

17· ·disclosures.

18· ·BY MR. FLEMING:

19· · · ·Q.· ·And -- and you're aware that the IRS

20· ·permits such questionnaires as a method for

21· ·determining the number of independent directors;

22· ·right?

23· · · ·MS. CONNELL:· Objection.

24· · · ·THE WITNESS:· Yes.

25· ·BY MR. FLEMING:
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·1· · · ·Q.· ·Now, you've reviewed a -- a NRA financial

·2· ·disclosure questionnaire in the course of your work;

·3· ·right?

·4· · · ·A.· ·Yes.

·5· · · ·Q.· ·A current one?

·6· · · ·A.· ·Yes.

·7· · · ·Q.· ·And do you have any issues with it not

·8· ·being fulsome?

·9· · · ·MS. CONNELL:· Objection.

10· · · ·THE WITNESS:· No, I don't, and -- and I -- I

11· ·already testified today and certainly in my report

12· ·that the NRA policy overall with respect to

13· ·conflicts of interest and related-party transactions

14· ·on paper is a very good and compliant one.

15· · · ·My -- my opinion had to do with failure by a

16· ·number of individuals to comply with those rules.

17· ·BY MR. FLEMING:

18· · · ·Q.· ·Okay.

19· · · ·And let me ask you a -- sort of a truism

20· ·question:

21· · · ·Do you agree that, in the absence of other

22· ·evidence, you can't know about a conflict without it

23· ·being disclosed?

24· · · ·MS. CONNELL:· Objection.

25· · · ·THE WITNESS:· I actually say that line in
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·1· ·board -- client board trainings all the time -- that

·2· ·it starts with disclosure but it doesn't end with

·3· ·disclosure.

·4· ·BY MR. FLEMING:

·5· · · ·Q.· ·And -- and are you aware that Mr. Frazer

·6· ·instituted -- instituted methods along with others

·7· ·in the organization to develop a system of

·8· ·cross-checking.· So even in the absence of a

·9· ·disclosure by the affected individual, they can --

10· ·they have basis to try to find a conflicts of

11· ·interest.

12· · · ·Are you aware of that?

13· · · ·A.· ·I believe -- I believe I read something

14· ·about that.· I can't remember, though, how recent or

15· ·not recent that -- that protocol took effect.

16· · · ·Q.· ·Okay.

17· · · ·Now, do you recall in your report commenting

18· ·with respect to a related-party transaction

19· ·involving Sandra Froman?· That it was not ratified

20· ·until December of 2017?

21· · · ·A.· ·I happen to have that page open right here

22· ·so -- just by -- by coincidence, "Payments made to

23· ·Froman were not reviewed or approved by the audit

24· ·committee prior to Froman receiving the payments

25· ·from the NRA."
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·1· · · ·The agreement was purportedly ratified by the

·2· ·audit committee in December 2017.

·3· · · ·Q.· ·Okay.

·4· · · ·And would it surprise you to know that the --

·5· ·that that very conflict was vetted with the audit

·6· ·committee in March of 2016?

·7· · · ·A.· ·I mean, that -- there's probably a lot of

·8· ·things that -- details like that that weren't

·9· ·reflected in audit committee meeting minutes or

10· ·other things; so I only know what I was able to

11· ·review from things like that:· from testimony and

12· ·other documentation that I reviewed.

13· · · ·Q.· ·Well, in your review of documentation, did

14· ·you learn that, in December of 2017, the Froman

15· ·transaction was not ratified?· It was prospectively

16· ·approved for 2018?

17· · · ·MS. CONNELL:· Objection.· Excuse me.· Objection.

18· · · ·THE WITNESS:· I'm -- I'm -- I'm sorry.· I -- you

19· ·are referring to '17 -- 2017 and '18.· I'm not sure

20· ·what you're asking.

21· ·BY MR. FLEMING:

22· · · ·Q.· ·I'm asking two things:· First of all, I

23· ·already asked you about the Froman transaction being

24· ·ratified in 2016, and now I'm turning to 2017, and

25· ·I'm asking whether, in the course of seeing
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·1· ·documents, you came to the understanding that the

·2· ·Froman transaction was prospectively approved in

·3· ·2017 for the following year?

·4· · · ·A.· ·What my report says is there -- arrangement

·5· ·was purportedly ratified by the audit committee,

·6· ·which would have suggested a retroactive

·7· ·ratification in December 2017.

·8· · · ·Q.· ·I -- I'm sorry.· Can you say that again?

·9· · · ·A.· ·I'm just reading from my report.· It says,

10· ·"The arrangement with Froman was purportedly

11· ·ratified by the audit committee in December 2017."

12· · · ·Q.· ·So you're -- you're unaware of the fact

13· ·that it was prospectively approved in 2017 in

14· ·December?

15· · · ·MS. CONNELL:· Objection.

16· · · ·THE WITNESS:· Well, for all of those kind of

17· ·post-hoc, after-the-fact ratifications that

18· ·occurred, presumably -- I mean, the way I read them

19· ·is they weren't just ratifying what happened in the

20· ·past, but they were approving them prospectively.

21· ·BY MR. FLEMING:

22· · · ·Q.· ·Well, I -- I'm saying this was ratified in

23· ·2016, and then when it came up again in 2017, it was

24· ·prospectively approved.· You don't -- you are not

25· ·aware of that?
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·1· · · ·MS. CONNELL:· Objection.

·2· · · ·THE WITNESS:· I -- I don't recall.

·3· ·BY MR. FLEMING:

·4· · · ·Q.· ·All right.

·5· · · ·So let me ask you about whistleblowers.· Page 46

·6· ·of your report, you say that -- you judge the NRA's

·7· ·policy, the whistleblower policy, by what you call

·8· ·"expected practices and norms."

·9· · · ·Is that right?

10· · · ·A.· ·In part.· I certainly also evaluated --

11· ·evaluated its whistleblower protection policies in

12· ·connection with the requirements of the New York

13· ·statute.

14· · · ·Q.· ·Well, you claim that the old policy failed

15· ·to articulate a clear procedure for what is done

16· ·with such complaints.

17· · · ·Do you see that?

18· · · ·A.· ·That was one of my -- I don't want to

19· ·say -- criticisms of the prior policy.· Probably

20· ·another equally important one was that the policy

21· ·only applied to employees.· It didn't apply to

22· ·volunteer officers and directors.

23· · · ·Q.· ·Right.

24· · · ·But on the language I just directed you to

25· ·"failed to articulate a clear procedure for what is
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·1· ·done with such complaints," that's not required by

·2· ·the New York statute; right?

·3· · · ·MS. CONNELL:· Objection.

·4· · · ·THE WITNESS:· Honestly, I can't recall exactly

·5· ·what the New York statute says in that regard, but I

·6· ·will absolutely say that some of what I was opining

·7· ·on here is not just statutory requirement.

·8· · · ·I said that multiple times today -- that some of

·9· ·the things I'm opining on are what are standard

10· ·industry, kind of, custom and practice.· And if you

11· ·look even on the -- pages 43 through 45 of my report

12· ·where I talk about kind of components of an

13· ·effective whistleblower policy, there's a -- three,

14· ·four, five, six, seven, eight different bullet

15· ·points and certainly not all of those come from the

16· ·New York statute.

17· ·BY MR. FLEMING:

18· · · ·Q.· ·I -- I am aware of it.· I think, quite

19· ·frankly, it's a problem with your report -- is you

20· ·judging this case by "expected practices and norms,"

21· ·to use your words, rather than the statutes that

22· ·govern; is that right?

23· · · ·MS. CONNELL:· Objection.

24· · · ·THE WITNESS:· That is absolutely a part of what

25· ·I did in my report.· I would not dispute that.
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·1· ·BY MR. FLEMING:

·2· · · ·Q.· ·So there's no "road map," to use your

·3· ·words, that is require by the New York statute for

·4· ·the whistleblower policy?

·5· · · ·MS. CONNELL:· Objection.

·6· · · ·THE WITNESS:· Like I just said, I can't remember

·7· ·specifically what the New York statute says about

·8· ·the requirement for, kind of, what process has to be

·9· ·followed.

10· · · ·But I would certainly agree that there's no, you

11· ·know, very prescriptive specialized, you know,

12· ·procedure that has to be followed that is spelled

13· ·out in New York statute once a whistleblower

14· ·complaint is an issue.

15· ·BY MR. FLEMING:

16· · · ·Q.· ·Well, you also say that the policy fails to

17· ·provide assurances of confidentiality, but the

18· ·statute doesn't require that either; is that right?

19· · · ·MS. CONNELL:· Objection.

20· · · ·THE WITNESS:· I believe that's correct.· But it

21· ·is certainly a best practice.

22· ·BY MR. FLEMING:

23· · · ·Q.· ·Now, you testified earlier that you found

24· ·the law to be clear.

25· · · ·Do you remember saying that a couple of times?
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·1· · · ·MS. CONNELL:· Objection.

·2· · · ·THE WITNESS:· Yes, I do.

·3· ·BY MR. FLEMING:

·4· · · ·Q.· ·But you're reading provisions into the

·5· ·statute, aren't you?

·6· · · ·MS. CONNELL:· Objection.

·7· · · ·THE WITNESS:· No.· Like I said, I was not -- if

·8· ·you look, even the first sentence of that paragraph

·9· ·that you've cited from:· "The policy failed to

10· ·conform to expected practice and norms."

11· · · ·I'm not saying it failed to comport with all of

12· ·the requirements of the New York statute.

13· ·BY MR. FLEMING:

14· · · ·Q.· ·Now, you talked about Oliver North and his

15· ·what you call is a whistleblower complaint about the

16· ·Brewer invoices and the Ackerman McQueen

17· ·relationship; right?

18· · · ·A.· ·Correct.

19· · · ·Q.· ·Okay.

20· · · ·And you cite the -- at page 48 you cite the

21· ·attorney general's own guidance as imposing a good

22· ·faith requirement to focus on the existence of the

23· ·alleged violation; right?

24· · · ·MS. CONNELL:· Objection.

25· · · ·THE WITNESS:· Hold on.· Can you tell me where --
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·1· ·what paragraph you are referring to on page 48.

·2· ·BY MR. FLEMING:

·3· · · ·Q.· ·It's the -- it's the second to the bottom.

·4· ·The one that starts "Second."· "Charities Bureau

·5· ·says, 'A good faith report is one which the

·6· ·whistleblower reasonably believes to be true and

·7· ·reasonably believes to constitute illegal conduct,

·8· ·fraud, or a violation of an organization's policy.

·9· ·The good faith requirement focuses on the existence

10· ·of the violation or suspected violation'"; right?

11· · · ·MS. CONNELL:· Objection.

12· · · ·THE WITNESS:· Hold on.· I'm just reading it.

13· · · ·Correct.

14· ·BY MR. FLEMING:

15· · · ·Q.· ·Okay.

16· · · ·Is it your opinion that Mr. Frazer or the NRA

17· ·for that matter were not focused on the existence of

18· ·the violation alleged by Mr. North?

19· · · ·MS. CONNELL:· Objection.

20· · · ·THE WITNESS:· My judgment, after reading the

21· ·relevant evidence that I reviewed -- documents,

22· ·testimony, and whatnot -- was that the complaints by

23· ·-- by Mr. North were never fully vetted, analyzed.

24· ·They were simply kind of dismissed out of hand based

25· ·on the impugned motives of Mr. North.
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·1· ·BY MR. FLEMING:

·2· · · ·Q.· ·How is that --

·3· · · ·MS. CONNELL:· Are you done answering?

·4· · · ·THE WITNESS:· Yes.

·5· ·BY MR. FLEMING:

·6· · · ·Q.· ·How is that consistent with suing Ackerman

·7· ·McQueen?

·8· · · ·MS. CONNELL:· Objection.

·9· · · ·THE WITNESS:· I'm not disputing that Lieutenant

10· ·Colonel North had a dispute with the NRA or a

11· ·dispute with Ackerman McQueen.

12· · · ·I'm -- I'm not sure what your question is.

13· ·BY MR. FLEMING:

14· · · ·Q.· ·Well, your -- the question is -- was Mr. --

15· ·Lieutenant Colonel North's allegations, you said,

16· ·were just being ignored; right?

17· · · ·A.· ·Correct.

18· · · ·Q.· ·Okay.

19· · · ·And I'm asking you how suing Ackerman McQueen is

20· ·consistent with ignoring an allegation?

21· · · ·MS. CONNELL:· Objection.

22· · · ·THE WITNESS:· Oh, you're talking about the NRA

23· ·suing Ackerman McQueen.· Yeah.· I'm not -- I'm not

24· ·suggesting that the NRA properly or improperly sued

25· ·Ackerman McQueen.
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·1· · · ·All I was suggesting is that the fact that the

·2· ·NRA and Ackerman McQueen had a dispute between them,

·3· ·which ended up in litigation, doesn't mean that the

·4· ·organization NRA doesn't have an obligation to look

·5· ·into the allegations raised by Lieutenant Colonel

·6· ·North.

·7· ·BY MR. FLEMING:

·8· · · ·Q.· ·Now, you also talked about the Brewer

·9· ·invoices.· Were you aware that Mr. Frazer made the

10· ·Brewer invoices, for which there was no conflict of

11· ·interest, available to Mr. North?

12· · · ·MS. CONNELL:· Objection.

13· · · ·THE WITNESS:· Wait.· And so -- I'm -- I'm trying

14· ·to make sure I understand the question.· Just repeat

15· ·it if you don't mind, please.

16· ·BY MR. FLEMING:

17· · · ·Q.· ·Yeah.· Were you aware that invoices

18· ·relating to the services provided by the Brewer firm

19· ·were made available to Lieutenant Colonel North that

20· ·were not --

21· · · ·MS. CONNELL:· Objection.

22· ·BY MR. FLEMING:

23· · · ·Q.· ·-- that did not contain a conflict of

24· ·interest with respect to Lieutenant Colonel North?

25· · · ·MS. CONNELL:· Objection.
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·1· · · ·THE WITNESS:· I was not aware of that, or if

·2· ·I -- if I was, I don't recall.

·3· ·BY MR. FLEMING:

·4· · · ·Q.· ·And were you aware that Lieutenant Colonel

·5· ·North didn't bother to come see them?

·6· · · ·MS. CONNELL:· Objection.

·7· · · ·THE WITNESS:· I was not aware of that.

·8· ·BY MR. FLEMING:

·9· · · ·Q.· ·Now, you also claim that Judge Journey was

10· ·publicly disparaged and maligned through a letter

11· ·issued by Carolyn Meadows, quote, "with the help of

12· ·John Frazer."

13· · · ·Do you recall that?

14· · · ·A.· ·I do.

15· · · ·Q.· ·What specific help are you saying he

16· ·provided?

17· · · ·A.· ·I honestly can't recall.

18· · · ·Q.· ·Do you recall anything about what he did?

19· · · ·MS. CONNELL:· Objection.

20· · · ·THE WITNESS:· I reviewed countless pages of

21· ·documents, information, testimony.· I would not have

22· ·stated them in my report if it wasn't something that

23· ·I read.

24· · · ·But I can't -- I can't point to what it is.  I

25· ·also --

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



636

·1· ·BY MR. FLEMING:

·2· · · ·Q.· ·Are you aware that --

·3· · · ·A.· ·Go ahead.

·4· · · ·Q.· ·Are you -- are you aware that Mr. Frazer is

·5· ·the secretary of the organization?

·6· · · ·A.· ·I am.

·7· · · ·Q.· ·Are you aware that, when directors want

·8· ·something published to other directors, the

·9· ·secretary is the conduit for that?

10· · · ·A.· ·I was not aware of that specific fact here

11· ·that I recall, but I'm aware that that's a not

12· ·uncommon practice in certain nonprofit

13· ·organizations.

14· · · ·Q.· ·Are you -- are you aware with this

15· ·particular letter that you say is disparaging of

16· ·Judge Journey, Mr. Frazer did nothing except publish

17· ·it on request?

18· · · ·MS. CONNELL:· Objection.

19· · · ·THE WITNESS:· I was not aware of that.

20· ·BY MR. FLEMING:

21· · · ·Q.· ·Okay.

22· · · ·So do you withdraw the implication in your

23· ·report that he helped with any disparagement?

24· · · ·MS. CONNELL:· Objection.

25· · · ·THE WITNESS:· What I will stipulate to is that,
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·1· ·if that was the common practice for the secretary to

·2· ·distribute communications, say, from the NRA

·3· ·president to the rest of the board and that was

·4· ·Mr. Fraser's role to do so and if that was all he

·5· ·did in connection with this, then, yes, I would

·6· ·stipulate that he was not, you know, a coauthor or

·7· ·otherwise, you know, responsible for -- for that

·8· ·communication.

·9· ·BY MR. FLEMING:

10· · · ·Q.· ·Thank you.

11· · · ·Now, you alleged -- and I know that --

12· · · ·MS. CONNELL:· Will, can I just say -- I'm sorry.

13· · · ·MR. FLEMING:· Yeah.· I'm sorry.

14· · · ·MS. CONNELL:· Can you let me know how much more

15· ·time?· It is 9:00 now.

16· · · ·MR. FLEMING:· I know.· I mean, I -- to be

17· ·honest, I think I have another 20 minutes.

18· · · ·MS. CONNELL:· We're going to have to take a

19· ·break because my computer is going to shut down in

20· ·four minutes.· And I'm not -- what time do you think

21· ·-- you said --

22· · · ·MR. FLEMING:· I -- I -- tell you what, if you

23· ·want to take a break, I will take a break.· I will

24· ·cut; I will cut.

25· · · ·MS. CONNELL:· Thank you.· I appreciate that
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·1· ·because it is really getting late, and at some point

·2· ·it is hard for the witness.· Okay?

·3· · · ·THE VIDEOGRAPHER:· We're going to go off the

·4· ·record at -- I assume you want to go off right now.

·5· · · ·MS. CONNELL:· Yes, please.

·6· · · ·THE VIDEOGRAPHER:· We are going off the record

·7· ·at 9:03.· We are going to end with media number 7.

·8· · · ·(Recess.)

·9· · · ·THE VIDEOGRAPHER:· We are back on the record at

10· ·9:11.· This is media Number 8 in the deposition of

11· ·Mr. Tenenbaum.

12· ·BY MR. FLEMING:

13· · · ·Q.· ·So, Mr. Tenenbaum, if you'd just bear with

14· ·me just a little bit longer.· I -- I know it has

15· ·been a really long night.· I have cut a number of

16· ·areas that I really wanted to ask you about because

17· ·I do think there is some unfortunate

18· ·characterizations of John Frazer in there that I

19· ·wanted to challenge you on.

20· · · ·But in the interest of time, I will move on to

21· ·three discrete topics.· Okay?

22· · · ·A.· ·Okay.

23· · · ·Q.· ·So number one, page 59 of your report, you

24· ·say, Frazer should have been recused from discussing

25· ·or participating in the Top Concerns allegations or
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·1· ·words to that effect?

·2· · · ·MS. CONNELL:· Objection.

·3· · · ·MR. FLEMING:· I'm just directing him to it.

·4· ·BY MR. FLEMING:

·5· · · ·Q.· ·Do you see that?

·6· · · ·A.· ·I see it; I see it.

·7· · · ·Q.· ·Yeah.· Okay.

·8· · · ·So how do you maintain that he was implicated in

·9· ·the complaints?· Or maybe you don't?

10· · · ·A.· ·No.· I think what I'm getting at there is

11· ·not that Mr. Frazer had, say, related-party

12· ·transactions or conflicts of interest but more that

13· ·he failed to report to the audit committee on other

14· ·related-party transactions and conflicts of interest

15· ·of which he became aware and that he, in some

16· ·instances, failed to follow up on whistleblower

17· ·complaints and in other cases either directly or

18· ·indirectly retaliated against whistleblowers, or,

19· ·like, in the example we were just talking about,

20· ·allowed retaliation to occur without exercising his

21· ·judgment as general counsel to say, "No, we can't be

22· ·retaliating against whistleblowers."

23· · · ·Q.· ·You know, I -- I asked you earlier to

24· ·identify one time that he failed to notify the audit

25· ·committee of a conflict of interest, and you were
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·1· ·unable to do that -- do so.

·2· · · ·And you just now said that he failed to do so

·3· ·again.

·4· · · ·So I would object to that answer.

·5· · · ·MS. CONNELL:· Objection.

·6· ·BY MR. FLEMING:

·7· · · ·Q.· ·But you -- you -- you read Ms. Rowling's

·8· ·bankruptcy trial testimony, did you not?

·9· · · ·A.· ·I did.

10· · · ·Q.· ·Okay.

11· · · ·And you read where she said that every single

12· ·concern raised in the "Top Concerns" memo was

13· ·addressed and resolved to her satisfaction; right?

14· · · ·A.· ·I did.

15· · · ·Q.· ·Okay.

16· · · ·And you read that she was thrilled that the

17· ·audit committee listened and reacted accordingly;

18· ·right?

19· · · ·MS. CONNELL:· Objection.

20· · · ·THE WITNESS:· I remember that, and maybe it

21· ·wasn't just her testimony, but it might have been

22· ·emails or text messages or something I read that

23· ·clearly, to me, suggested that, no, she wasn't

24· ·thrilled with the reaction and that everything was

25· ·not okay.
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·1· · · ·And it might not have been in the testimony

·2· ·itself.· I believe it was in text messages or emails

·3· ·between she and, I think, one of the other coauthors

·4· ·of the "Top Concerns" memo.

·5· ·BY MR. FLEMING:

·6· · · ·Q.· ·Well, in -- in April of 2021, when she

·7· ·testified at the bankruptcy trial, she was talking

·8· ·about her personal statement.· And I can show you if

·9· ·you want me to, but I'll read from her answer where

10· ·she said, "I prepared it, but I actually never

11· ·presented this to the audit committee.· I felt the

12· ·audit committee actually listened to what we had to

13· ·say, and I didn't feel it was necessary.· But I

14· ·compiled it just as a precaution."

15· · · ·MS. CONNELL:· Objection.

16· ·BY MR. FLEMING:

17· · · ·Q.· ·Do you remember reading that?

18· · · ·A.· ·I -- I believe I do.· I vaguely remember

19· ·that.· And I'm not disputing her -- her

20· ·characterization of -- of how she viewed that.

21· · · ·Q.· ·Now, let me ask you about Craig Spray.

22· ·You've spoken about him today.

23· · · ·But in your rebuttal report at exit -- exit --

24· ·at page 10, you say, "Craig Spray, who is considered

25· ·a compliance-oriented CFO."

FILED: NEW YORK COUNTY CLERK 03/17/2023 06:06 PM INDEX NO. 451625/2020

NYSCEF DOC. NO. 1454 RECEIVED NYSCEF: 03/17/2023

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas

Jeffrey Tenenbaum - November 01, 2022

www.LexitasLegal.com/Premier Lexitas 888-267-1200· · ·
YVer1f



642

·1· · · ·Do you remember writing that?

·2· · · ·A.· ·Hold on.· Page 10 of my rebuttal report,

·3· ·which paragraph?

·4· · · ·Q.· ·At the bottom.· At the bottom, second last

·5· ·paragraph, last sentence.

·6· · · ·A.· ·Yes.

·7· · · ·Q.· ·Do you see that?

·8· · · ·A.· ·Yes.

·9· · · ·Q.· ·Why -- why did you consider Craig Spray a

10· ·compliance-oriented CFO?

11· · · ·MS. CONNELL:· Objection.

12· · · ·THE WITNESS:· I was quoting from Craig Spray's

13· ·own deposition.· I can't recall exactly what I was

14· ·referring to there.

15· · · ·But I certainly overall had the impression that

16· ·he was a compliance-oriented CFO.

17· ·BY MR. FLEMING:

18· · · ·Q.· ·Do you recall what gave you that

19· ·impression?

20· · · ·A.· ·Again, I cited to his deposition; so it

21· ·must have been something that he said at his

22· ·deposition, but I can't recall specifically what it

23· ·was.

24· · · ·Q.· ·You -- you think that he called himself in

25· ·his deposition a compliance-oriented CFO -- that he
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·1· ·was considered a compliance-oriented CFO?

·2· · · ·A.· ·Literally, I can't remember the details,

·3· ·but he could have been referring to how others or

·4· ·prior employers or others referred to him or

·5· ·reputations that he had.· I -- I really have no idea

·6· ·as to that perspective.

·7· · · ·But like I said, my overall impression of

·8· ·everything I saw and read about Mr. Spray's actions

·9· ·when he was as the CFO were that he was compliance

10· ·focused.

11· · · ·Q.· ·Now, you read his testimony in this case;

12· ·right?· You read his deposition?

13· · · ·A.· ·Yes.· Yes.

14· · · ·Q.· ·And do you recall that he described John

15· ·Frazer as a partner?

16· · · ·MS. CONNELL:· Objection.

17· · · ·THE WITNESS:· I vaguely remember reading that,

18· ·yes.

19· ·BY MR. FLEMING:

20· · · ·Q.· ·Let me turn to it, and if you would like me

21· ·to put it in front of you, I will.

22· · · ·A.· ·Like -- like I said, I don't doubt you.

23· ·And that does -- that does ring a bell.

24· · · ·Q.· ·Okay.

25· · · ·But I want to read it, "I do not believe that
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·1· ·John ever had any bad intent and was trying to

·2· ·improve the business and was a good partner."

·3· · · ·Was it --

·4· · · ·A.· ·That -- that sounds very familiar.

·5· · · ·MS. CONNELL:· Objection.

·6· ·BY MR. FLEMING:

·7· · · ·Q.· ·Okay.

·8· · · ·So if -- if Craig Spray is a compliance-oriented

·9· ·CFO and John Frazer is a partner and working to

10· ·improve the business with good intent, and he, later

11· ·on, said he didn't think that John had any bad

12· ·intent or bad faith whatsoever, how -- how does that

13· ·explain the conclusions that John failed in all the

14· ·ways that you've outlined in your report?

15· · · ·MS. CONNELL:· Objection.

16· · · ·THE WITNESS:· Well, first off, I never suggested

17· ·that Mr. Frazer had bad intent or bad faith, I

18· ·think, was the terms that you used.

19· · · ·I didn't ascribe those, you know, the -- those

20· ·thoughts to any -- to any of the defendants.

21· · · ·What I was referring to was objectively, with

22· ·respect to Mr. Fraser's part, a repeated failure to

23· ·take appropriate action in the face of notable

24· ·compliance deficiencies across the organization that

25· ·fell on him and, you know, his role as -- as general
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·1· ·counsel, in particular, of the organization and a

·2· ·failure to do enough about it.

·3· · · ·I'm not saying that he had bad faith or bad

·4· ·intent.

·5· ·BY MR. FLEMING:

·6· · · ·Q.· ·Are you familiar with NPCL-717?

·7· · · ·A.· ·I don't -- I am not going to say I recall

·8· ·the section number.· If you tell me what it

·9· ·generally relates to, I -- I am sure I am familiar

10· ·with.

11· · · ·Q.· ·Well, it's essentially is a business

12· ·judgment good faith defense?

13· · · ·A.· ·Yeah.· I'm --

14· · · ·Q.· ·The New York legislature has required that

15· ·you prove fault, isn't that right, to be liable?

16· · · ·MS. CONNELL:· Objection.

17· · · ·THE WITNESS:· Well, if you're asking me do I

18· ·understand the business judgment rule and how it

19· ·factors into the fiduciary duty of care, I am

20· ·familiar with it.· I am familiar with the New York

21· ·iteration of that.

22· ·BY MR. FLEMING:

23· · · ·Q.· ·Well, I'm asking you more specifically, are

24· ·you aware that the New York legislature, in

25· ·fashioning the NPCL -- NPCL, has required that there
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·1· ·be a fault element to -- to -- to ground liability?

·2· · · ·MS. CONNELL:· Objection.

·3· · · ·THE WITNESS:· I -- I honestly can't recall that

·4· ·specifically.· It would not surprise me.

·5· ·BY MR. FLEMING:

·6· · · ·Q.· ·And in that circumstance, you think that

·7· ·negligence subjects you to liability under the New

·8· ·York not-for-profit corporation law?

·9· · · ·MS. CONNELL:· Objection.

10· · · ·THE WITNESS:· Not remembering exactly what the

11· ·New York statute says in that regard, what I can say

12· ·is that, in situations where there is persistent and

13· ·repeated failure to deal with and report and

14· ·disclose compliance deficiencies, at some point, it

15· ·-- it moves, in my judgment, beyond just negligence

16· ·to something more that, in my judgment, does give

17· ·rise to liability under the statute.

18· · · ·But where that line is, I -- I can't say that I

19· ·opined in my report and cannot opine now on exactly

20· ·where that line is.

21· ·BY MR. FLEMING:

22· · · ·Q.· ·Would you say that is so even where you

23· ·demonstrate good faith dedication to the

24· ·organization you serve and its mission?

25· · · ·MS. CONNELL:· Objection.
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·1· · · ·THE WITNESS:· Are you asking me, if -- if those

·2· ·things are present, does that mitigate the liability

·3· ·risk?· I'm not --

·4· ·BY MR. FLEMING:

·5· · · ·Q.· ·I -- I'm asking you, if you take Craig

·6· ·Spray at his word and say John Frazer was a good

·7· ·partner working to improve the organization and

·8· ·acting in good faith, is it still the case, in your

·9· ·view as you've said, that, at some point, an

10· ·accumulation of failure subjects you to liability?

11· · · ·MS. CONNELL:· Objection.

12· · · ·THE WITNESS:· I would say if that were the case,

13· ·if that is the case, then those things should all be

14· ·taken into account, for sure.

15· ·BY MR. FLEMING:

16· · · ·Q.· ·All right.

17· · · ·Let me ask you one last line of questioning.

18· · · ·So you said that you served as an outside

19· ·general counsel; is that right?

20· · · ·MS. CONNELL:· Objection.

21· ·BY MR. FLEMING:

22· · · ·Q.· ·To your clients?

23· · · ·A.· ·Yes.· I provide -- perform outside general

24· ·counsel services.· So sometimes, for some of my

25· ·clients, they actually refer to me as their general
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·1· ·counsel because they don't have any in-house

·2· ·lawyers.

·3· · · ·And for other clients, they have in-house

·4· ·lawyers; they have a general counsel.· But they come

·5· ·to me for a wide variety of, kind of, outside

·6· ·counsel services.· So that's what I mean by that

·7· ·term.

·8· · · ·Q.· ·Okay.

·9· · · ·And I think you mentioned earlier in testimony

10· ·that where a case or a matter may require, say,

11· ·white collar criminal expertise or a data privacy

12· ·expertise, you will use someone else; is that right?

13· · · ·A.· ·Absolutely.

14· · · ·Q.· ·Because you're not an expert in everything;

15· ·right?

16· · · ·A.· ·No.

17· · · ·Q.· ·All right.

18· · · ·And do you rely on those people and -- and the

19· ·work that they do?

20· · · ·MS. CONNELL:· Objection.

21· · · ·THE WITNESS:· Absolutely.· Even in my current --

22· ·current firm, there's a number of outside counsel

23· ·that I refer matters to that require a level of

24· ·expertise beyond what we have in our firm.

25· ·BY MR. FLEMING:
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·1· · · ·Q.· ·And do you view yourself to be unreasonable

·2· ·to -- to rely on those people?

·3· · · ·A.· ·No.· I think the same standard that I was

·4· ·describing earlier that, unless reliance is

·5· ·unwarranted on its face, I know that the counsel to

·6· ·whom I refer matters are experts in their field.

·7· ·That doesn't mean that sometimes I don't push back

·8· ·or ask questions about things that they say; but,

·9· ·no, generally, I very much rely on and our clients

10· ·rely --

11· · · ·Q.· ·Well, not -- not to be coarse about it, but

12· ·they can be really good at what they do and, you

13· ·know, decide to, sort of, punt on a matter and, you

14· ·know, go to the beach; right?

15· · · ·MS. CONNELL:· Objection.

16· · · ·THE WITNESS:· That's what I just said.

17· ·Sometimes I push back at things.· I mean, I -- I

18· ·don't just say, "Okay.· Here, pass everything on to

19· ·my client."

20· ·BY MR. FLEMING:

21· · · ·Q.· ·Yeah.· But you -- you see that they're

22· ·doing the work, and you -- and you rely on their

23· ·expertise; right?

24· · · ·A.· ·Yes.

25· · · ·MS. CONNELL:· Objection.
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·1· ·BY MR. FLEMING:

·2· · · ·Q.· ·Okay.

·3· · · ·And you've used, I would imagine, third-party

·4· ·accountants or other vendors -- right?· -- or the

·5· ·professionals?

·6· · · ·MS. CONNELL:· Objection.

·7· · · ·THE WITNESS:· Well, my clients are generally the

·8· ·ones who would use third-party, you know, outside

·9· ·accounting firms to perform independent audits,

10· ·sometimes to perform special purpose audits like

11· ·internal control audits, sometimes to perform out --

12· ·outsourced accounting services.

13· · · ·And once in a while, when we're dealing with,

14· ·like, an internal investigation, our firm will

15· ·retain an accounting firm to come in and do an

16· ·analysis so that the work product is covered under

17· ·the attorney-client privilege and work product

18· ·privilege.

19· ·BY MR. FLEMING:

20· · · ·Q.· ·Right.

21· · · ·And in that circumstance, you rely on their work

22· ·as well and their expertise as well, isn't that

23· ·right?

24· · · ·A.· ·Yes.· Yes.

25· · · ·Q.· ·And you view -- and you view -- am I
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·1· ·correct that reliance to be justified and warranted?

·2· · · ·MS. CONNELL:· Objection.

·3· · · ·THE WITNESS:· Well, I can't say that as a

·4· ·sweeping blanket statement, but for the firms

·5· ·that -- that I typically work with, those that are

·6· ·well-known and experienced and have a good

·7· ·reputation in the nonprofit space, I would generally

·8· ·say that.

·9· ·BY MR. FLEMING:

10· · · ·Q.· ·And as an outside general counsel, you

11· ·realize you need help; right?

12· · · ·MS. CONNELL:· Objection.

13· · · ·THE WITNESS:· You need to be more specific.· I'm

14· ·not sure what kind of help you're referring to.

15· ·BY MR. FLEMING:

16· · · ·Q.· ·You can't do it all on your own you found

17· ·in your experience?

18· · · ·A.· ·Of course not.

19· · · ·Q.· ·All right.

20· · · ·MR. FLEMING:· I have nothing further.· Thank you

21· ·very much for your patience.· I really appreciate

22· ·it.

23· · · ·THE WITNESS:· Thank you for cutting your

24· ·questioning so that we can get out of here.

25· · · ·MR. FLEMING:· Okay.
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·1· · · ·MS. CONNELL:· Thanks, Will.· I just have a

·2· ·couple of follow-up redirect questions or cross or

·3· ·whatever they are called.

·4

·5· · · · · · · · · · · ·EXAMINATION

·6· ·BY MS. CONNELL:

·7· · · ·Q.· ·Mr. Tenenbaum, do you know -- have you ever

·8· ·heard the term "internal controls"?

·9· · · ·A.· ·Yes.

10· · · ·Q.· ·What are internal controls?

11· · · ·A.· ·Internal -- again, I'm not an accountant or

12· ·an auditor, and I don't know what specific, you

13· ·know, AICPA definitions and whatnot likely exist for

14· ·them.

15· · · ·But my understanding is that internal controls

16· ·are the types of procedures and checks and balances

17· ·that an organization has -- in this case nonprofit

18· ·organizations -- to help ensure safeguarding of

19· ·assets, to help ensure that actual or attempted

20· ·fraud or embezzlement is detected and prevented to

21· ·ensure that proper procedures are followed in terms

22· ·of, you know, things like expense reimbursement

23· ·approval and corporate credit card charges and

24· ·things like that, all sorts of checks and balances.

25· · · ·And there's a wide variety of, kind of, common
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·1· ·and standard practice internal controls that

·2· ·nonprofit organizations adopt.

·3· · · ·Q.· ·Nonprofit organizations might also have

·4· ·policies to prevent diversions of assets; right?

·5· · · ·A.· ·Absolutely.

·6· · · ·Q.· ·And to safeguard charitable assets; right?

·7· · · ·A.· ·Yes.

·8· · · ·Q.· ·Okay.

·9· · · ·What is the purpose of such policies?

10· · · ·A.· ·To help ensure that effectuation of

11· ·effective internal control mechanisms among other

12· ·things.

13· · · ·Q.· ·If a nonprofit's internal policy and

14· ·internal controls are not followed, can a nonprofit

15· ·be harmed thereby?

16· · · ·A.· ·Absolutely.

17· · · ·Q.· ·In what ways?

18· · · ·MR. CORRELL:· Objection.

19· · · ·THE WITNESS:· In a wide variety of ways.· In

20· ·part by diversion of the nonprofit's assets,

21· ·potential fraud and embezzlement, potential payment

22· ·or reimbursement of expenses for personal charges,

23· ·personal expenses that don't qualify as business

24· ·expenses and therefore are not treating it as

25· ·taxable income to the employees, failure to disclose
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·1· ·and act on related conflicts of interest and

·2· ·potential related-party transactions so that you

·3· ·have independent review and vetting of those

·4· ·transactions before the fact to ensure that they are

·5· ·in the best interest of the organization.

·6· · · ·There are plenty of others as well, but

·7· ·that's -- that's some good illustrative examples.

·8· · · ·MR. CORRELL:· This is Kent Correll.· May I know

·9· ·how long you intend to question, Ms. Connell?

10· · · ·MS. CONNELL:· I think -- I think maybe five

11· ·minutes, I think.

12· · · ·MR. CORRELL:· All right.· And I just want to

13· ·point out that you didn't disclose the fact -- at

14· ·least I didn't hear you disclose the fact that you

15· ·were planning to take time at the end of the

16· ·questioning.

17· · · ·So I object to this, but if it is five minutes.

18· ·That's fine.· If it is more, I object.· Since you

19· ·shut me down and kept me from asking any more

20· ·questions on the pretext that you wanted to provide

21· ·time to the other defendants, you are now taking my

22· ·time to ask questions of your own witness.· I want

23· ·to make that clear on the record.

24· · · ·MR. FLEMING:· You know, I just -- I want to

25· ·also -- pardon me, speak on the record and just say
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·1· ·I was given the impression -- I was trying to get

·2· ·Mr. Tenenbaum home, and I cut off my questioning

·3· ·too.· I wasn't aware that we would have to sit

·4· ·through more questions.

·5· · · ·MS. CONNELL:· Okay.

·6· ·BY MS. CONNELL:

·7· · · ·Q.· ·Mr. -- Mr. Tenenbaum, do you recall being

·8· ·shown Exhibit 5 by Ms. Eisenberg?· That's the bylaws

·9· ·of the NRA?

10· · · ·A.· ·Yes.

11· · · ·Q.· ·And do you recall being asked your opinion

12· ·about whether the NRA was capable of carrying out

13· ·the purposes and objectives of the organization?

14· · · ·A.· ·Yes.

15· · · ·Q.· ·You don't take an issue with the NRA's

16· ·mission-oriented conduct in your report; right?

17· · · ·A.· ·Not at all.

18· · · ·Q.· ·But your opinion does touch upon conduct

19· ·with the NRA that -- that creates a risk of waste

20· ·and diversion of funds away from that mission;

21· ·right?

22· · · ·A.· ·Correct.

23· · · ·Q.· ·Do you recall being asked about McKenna's

24· ·employment of Josh Powell's wife?

25· · · ·A.· ·Yes.
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·1· · · ·Q.· ·Do you recall if McKenna hired Ms. -- Josh

·2· ·Powell's wife directly or as a subcontractor?

·3· · · ·A.· ·I believe I opined -- or I referenced that

·4· ·in my report, but I would have to double-check.  I

·5· ·know she was compensated by McKenna, but I don't

·6· ·remember if she was an employee or an independent

·7· ·contractor.

·8· · · ·MS. CONNELL:· Can we bring back up Exhibit 9,

·9· ·please.· Oh, great.· Could we go to -- I think it is

10· ·page 247 relating to McKenna.

11· ·BY MS. CONNELL:

12· · · ·Q.· ·Can you please take a look at the section,

13· ·Roman numeral 5, Josh Powell, the second paragraph

14· ·thereunder?

15· · · ·A.· ·Yes.

16· · · ·Q.· ·Does that refresh your recollection as to

17· ·whether --

18· · · ·A.· ·Yes.· She was a subcontractor, but it

19· ·says -- just to clarify, it says, "subcontracted,"

20· ·but it likely means contracted.

21· · · ·Q.· ·Mr. Tenenbaum, do you know -- I'm going

22· ·to --

23· · · ·A.· ·Now I take it right.· You are right.

24· ·McKenna was a contractor; so they would be -- she

25· ·would be a subcontractor.
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·1· · · ·Q.· ·Mr. Tenenbaum, have you read the pleadings

·2· ·in this action?

·3· · · ·A.· ·Yes.

·4· · · ·Q.· ·Do you recall when the plaintiff filed this

·5· ·action?

·6· · · ·A.· ·I believe it was 2020.

·7· · · ·Q.· ·Okay.· I will represent to you that it was

·8· ·in August of 2020.

·9· · · ·A.· ·Okay.

10· · · ·Q.· ·Do you know whether that complaint

11· ·mentioned LaPierre's receipt of benefits from the

12· ·McKenzies?

13· · · ·A.· ·Yes, I believe it did.

14· · · ·Q.· ·Okay.· Would allegations in the complaint

15· ·be one way an organization might learn about

16· ·potential wrongdoing within the organization?

17· · · ·MS. EISENBERG:· Objection.

18· · · ·THE WITNESS:· Yes.

19· ·BY MS. CONNELL:

20· · · ·Q.· ·What, if anything, would you expect a

21· ·general counsel to do in response to such

22· ·allegation?

23· · · ·MR. CORRELL:· Objection.

24· · · ·THE WITNESS:· To follow-up on all of the

25· ·allegations, to look into them, to bring in
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·1· ·typically independent outside counsel, to conduct

·2· ·the review.· Outside counsel, if a lot of the

·3· ·allog- -- if some of the allegations involve

·4· ·financial improprieties, that outside counsel would

·5· ·likely retain an accounting firm to do an

·6· ·independent assessment.

·7· · · ·There would typically be a body of disinterested

·8· ·individuals, people without a conflict of interest,

·9· ·like an audit committee with any conflicted

10· ·individuals recused to oversee the process and

11· ·conduct an independent evaluation, things like that.

12· · · ·Q.· ·How soon after those allegations are

13· ·brought to light would you expect such actions to be

14· ·taken?

15· · · ·MS. EISENBERG:· Objection.

16· · · ·THE WITNESS:· In my experience, typically, very

17· ·quickly.

18· ·BY MS. CONNELL:

19· · · ·Q.· ·Okay.

20· · · ·Did you review the bankruptcy decision in this

21· ·case?

22· · · ·A.· ·I did.

23· · · ·Q.· ·Do you recall if it mentions Craig Spray?

24· · · ·A.· ·I believe it did.

25· · · ·Q.· ·Do you recall whether it mentions him as
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·1· ·having integrity or -- strike that.

·2· · · ·Do you recall whether it mentions him as being

·3· ·viewed as having integrity by others?

·4· · · ·MR. CORRELL:· Objection.

·5· · · ·THE WITNESS:· I can't specifically recall.· It

·6· ·would not surprise me if it did.

·7· · · ·MS. CONNELL:· Okay.· I'm almost done.

·8· · · ·THE WITNESS:· Okay.

·9· ·BY MS. CONNELL:

10· · · ·Q.· ·Mr. Tenenbaum, did you -- do you recall

11· ·Mr. Fleming asking you about John Frazer's

12· ·circulation of a letter relating to Judge Journey

13· ·regarding the bankruptcy?

14· · · ·A.· ·I do.

15· · · ·Q.· ·Does a general counsel secretary have no

16· ·option but to circulate a letter regarding a

17· ·whistleblower to the entire board?

18· · · ·A.· ·What I said in response to that question

19· ·was that I was not familiar with what the NRA's

20· ·policies and protocols are when it comes to

21· ·circulation by the secretary of communications to

22· ·the board from the president.

23· · · ·That being said, the general counsel, in his

24· ·general counsel role, certainly has an obligation to

25· ·make sure that the NRA's policies and applicable
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·1· ·laws are followed, including those relating to

·2· ·prohibitive retaliation against whistleblowers.

·3· · · ·Q.· ·Mr. Tenenbaum, did you review some of NRA's

·4· ·990s in this action?

·5· · · ·A.· ·Yes.

·6· · · ·Q.· ·Do you recall seeing any reports in those

·7· ·990s relating to Joshua Powell?

·8· · · ·A.· ·I can't recall.

·9· · · ·MS. CONNELL:· Can we bring up as Exhibit 10?

10· ·Can we load that up?

11· · · ·MR. CORRELL:· This is Kent Correll.· We are now

12· ·at nine minutes, you said five, and I -- I object to

13· ·this.· You basically ordered me to stop my

14· ·questioning.· And then -- in order to accommodate

15· ·other parties.· You are now examining your own

16· ·witness on things that weren't even raised in the --

17· ·in the direct.

18· · · ·So I object to this, and this is outrageous.  I

19· ·think we should call the judge right now.· You did

20· ·not arrange for this extra time.· We are almost --

21· ·we over 12 hours now, sitting in these chairs, and

22· ·you are here at 9:30 at night after getting everyone

23· ·else to curtail their questioning, and you're just

24· ·meandering about.

25· · · ·MS. CONNELL:· Kent, I'm going to object to
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·1· ·everything you said.· I have four more questions.

·2· ·So I'm going to go ahead and ask.· You are free to

·3· ·call the judge if you like.

·4· · · ·MR. CORRELL:· If it is four, I won't.· If it is

·5· ·five, I will.

·6· ·BY MS. CONNELL:

·7· · · ·Q.· ·Can you bring up Exhibit 10, please.

·8· · · ·MS. CONNELL:· Kent, I'm -- I'm just not going to

·9· ·go back and forth --

10· · · ·MR. CORRELL:· I'm calling him now, then.

11· · · ·MS. CONNELL:· Okay.· So while you call him, I'm

12· ·going to continue to ask.· Can we bring up

13· ·Exhibit 10, please.

14· · · ·THE VIDEOGRAPHER:· Yes.· Which document is that?

15· · · ·MS. CONNELL:· It is 990 for 2019.

16· · · ·THE VIDEOGRAPHER:· Oh, okay.· There it is.

17· · · · · · (Exhibit 10 was marked for

18· · · · · · identification.)

19· · · ·MS. CONNELL:· Can you go to page 96 -- 98 of the

20· ·PDF, please.

21· ·BY MS. CONNELL:

22· · · ·Q.· ·Mr. Tenenbaum, we are showing you what has

23· ·been marked as Exhibit 10.· I'm sorry, really

24· ·quickly, can we go back to that first page?

25· · · ·Can you see what this is?
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·1· · · ·A.· ·It is the 2019 CHAR500.

·2· · · ·Q.· ·Now can you go to page 98, please.

·3· · · ·Can you see the second box down, Schedule L,

·4· ·part 1, line 1-1B?

·5· · · ·A.· ·Yes.

·6· · · ·Q.· ·Can you take a look at that, please?

·7· · · ·A.· ·Yes.· I see this, and I do remember this

·8· ·now.· And this is in response to an earlier question

·9· ·where -- I think it was from Mr. Powell's attorney.

10· ·This is where I read about the automatic excess

11· ·benefit transaction in connection with Mr. Powell.

12· · · ·MS. EISENBERG:· Objection.· Nonresponsive.

13· ·BY MS. CONNELL:

14· · · ·Q.· ·So, Mr. Tenenbaum, does this refresh your

15· ·recollection as to your testimony earlier about

16· ·Mr. Powell's receipt of potential excess benefits?

17· · · ·A.· ·Yes, it does.

18· · · ·Q.· ·Okay.

19· · · ·And, Mr. Tenenbaum, nonprofits sometimes have

20· ·board members who render services for them; right?

21· · · ·A.· ·Occasionally.· That's definitely not the

22· ·norm.

23· · · ·Q.· ·Okay.

24· · · ·If Tom Brady was on a board and received

25· ·$150,000 to render services to the -- to the board,
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·1· ·it would still have to go through appropriate

·2· ·procedures as a potential conflict-of-interest

·3· ·transaction; right?

·4· · · ·A.· ·Correct.· And related-party transactions.

·5· · · ·MS. CONNELL:· Thank you.· That's it for me.· All

·6· ·right.· Mr. Tenenbaum, thank you very much.

·7· · · ·MR. CORRELL:· Good night, thank you.

·8· · · ·MS. CONNELL:· Thank you, Eric.· I appreciate you

·9· ·staying so long.

10· · · ·THE VIDEOGRAPHER:· We are going to go off the

11· ·record at 9:39 and conclude this deposition.

12· · · ·MR. CORRELL:· Actually, before you go off the

13· ·record, would you please give us a time count on

14· ·Ms. Connell's questioning?· I would like to know --

15· · · ·THE VIDEOGRAPHER:· I'm sorry.· I cannot break it

16· ·down in that manner.· I only can do it in an overall

17· ·time.

18· · · ·MR. CORRELL:· Okay.· Well, I can tell you for

19· ·the record it was 13 minutes and one second after

20· ·she said five.

21· · · ·THE VIDEOGRAPHER:· Okay.· We will go off the

22· ·record at 9:39 p.m.

23· · · ·MS. CONNELL:· Thank you, guys.

24· · · · · · · (The deposition was concluded

25· · · · · · · · · · at 9:39 p.m. EST)
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·1· · · · · · · · · ·I certify or declare under declaration

·2· ·under penalty of perjury that the foregoing testimony is

·3· ·true and correct.

·4

·5· · · · · · · ·Executed this _____ day of _____________,

·6· ·2022.

·7

·8

·9

· · · · · · · · · · ·_____________________________________

10· · · · · · · · · · · · · · · JEFFREY TENENBAUM
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·1· ·STATE OF CALIFORNIA· ·)

·2· · · · · · · · · · · · ·)· ·ss.

·3· ·COUNTY OF ORANGE· · · )

·4

·5· · · · · · · ·I, LINDSAY STOKER, Certified Shorthand

·6· ·Reporter qualified in and for the State of California,

·7· ·do hereby certify:

·8· · · · · · · ·That the foregoing transcript is a true and

·9· ·correct transcription of my original stenographic notes;

10· · · · · · · ·I further certify that I am neither attorney

11· ·or counsel for, nor related to or employed by any of the

12· ·parties to the action in which this proceeding was

13· ·taken; and, furthermore, that I am not a relative or

14· ·employee of any attorney or counsel employed by the

15· ·parties hereto or financially interested in the action.

16· · · · · · · ·IN WITNESS WHEREOF, I have hereunto set my

17· ·hand this 2nd day of November, 2022.

18

19

· · · · · · · · · · · · · ·LINDSAY STOKER

20· · · · · · · · · · · · ·CSR 14373
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