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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

LANA RAE RENNA, et al.,
Plaintiffs,

v. 

ROBERT BONTA, Attorney General of 
California; and ALLISON MENDOZA, 
Director of the California Department of 
Justice Bureau of Firearms,

Defendants.

Case No.: 20-cv-2190-DMS-DEB

AMENDED ORDER GRANTING IN 
PART AND DENYING IN PART 
PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION

Plaintiffs seek to enjoin enforcement of California’s handgun “roster” requirements, 

which have prohibited the manufacture and retail sale in California of a large segment of 

modern handguns that are otherwise in common use throughout the United States for self-

defense and other lawful purposes. The challenged roster requirements are codified in 

California’s Unsafe Handgun Act (“UHA”) and limit handgun manufacturing and retail 

sales to those handguns that can satisfy numerous testing and safety feature requirements

not required in 47 other states.  As a result, Plaintiffs allege no modern handguns have been 

added to the roster’s list and approved for commercial sale in more than a decade, and the 

limited number of handguns currently listed on the roster and available for sale continues 

to shrink because of the testing and safety feature requirements as well as the assessment
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of annual roster fees on manufacturers as a condition to retention of their handguns on the 

roster. Plaintiffs further allege the roster will shrink at an accelerated pace in the future 

because of the UHA’s “three-for-one” roster removal provision, which mandates that for 

each new roster-compliant handgun added to the roster, three “grandfathered” handguns 

must be removed in reverse order of their dates of admission to the roster.  

Plaintiffs argue these roster requirements “all operate together” to ban the retail sale 

of hundreds of modern “off-roster” handguns in common use and violate their rights to 

“keep and bear arms” secured by the Second Amendment to the United States Constitution.  

Despite Plaintiffs’ request to enjoin the entirety of the UHA’s roster requirements, their 

focus has been on three specific requirements of the UHA and the impact of those 

requirements on a particular type of handgun: semiautomatic pistols.  These types of 

handguns have been banned from commercial sale in California because they lack three 

features required by the UHA.  Two of the mandated features became effective in 2007 

and require that these arms have a chamber load indicator and magazine disconnect 

mechanism, both of which are designed to prevent accidental discharges and increase gun 

safety.  The third requirement, microstamping, became effective in 2013 and is intended to 

help law enforcement solve gun-related crimes by allowing quick identification of the 

handgun used at a crime scene from information imprinted on spent cartridge casings.  

Defendants argue the California Legislature passed these requirements to further important 

state interests: gun safety, and general public safety through enhanced criminal 

investigations.

While the topic of gun regulation and its permissible scope is hotly debated in 

America’s political theater, the role of this Court is to determine whether the roster 

provisions of the UHA violate Plaintiffs’ Second Amendment rights under United States 

Supreme Court precedent in New York State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111 

(2022).  Bruen abrogated the “means-end” approach used by circuit courts across the 

country to determine the constitutionality of gun regulations under the Second 

Amendment, including a Ninth Circuit decision that previously upheld the UHA’s chamber 
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load indicator, magazine disconnect mechanism, and microstamping requirements.  See 

Pena v. Lindley, 898 F.3d 969 (9th Cir. 2018).  Under Bruen, when the Second 

Amendment’s plain text covers an individual’s conduct, the Constitution presumptively 

protects that conduct, in which case the State “may not simply posit that the regulation 

promotes an important interest,” such as public safety.  142 S. Ct. at 2126.  Rather, to justify 

its regulation, the State must demonstrate that the regulation is consistent with this Nation’s 

historical traditions of firearm regulations.  Id.  

Under this newly formulated standard, the Court concludes that Plaintiffs’ desire to 

commercially purchase newer models of semiautomatic handguns in common use is 

covered by the Second Amendment and presumptively protected.  Because the State is 

unable to show the UHA’s chamber load indicator, magazine disconnect mechanism, and 

microstamping requirements are consistent with the Nation’s historical arms regulations, 

Plaintiffs are entitled to a preliminary injunction against the State’s enforcement of those 

three provisions, which operate to prohibit the commercial sale of these arms, as well as 

the three-for-one roster removal provision, which depends on the enforceability of those 

provisions.  However, Plaintiffs have not met their burden to show that the UHA’s roster 

listing requirement, fees, and other safety and testing requirements, all of which became 

effective in 1999, themselves or in combination with other requirements of the UHA 

operate to effect a sales ban or violate Plaintiffs’ Second Amendment rights.  Plaintiffs’ 

motion for preliminary injunction is therefore granted in part and denied in part.  

I.

BACKGROUND

A. California’s Unsafe Handgun Act

The UHA regulates the commercial sale of handguns by requiring the California 

Department of Justice (“CDOJ”) to maintain a “roster” listing all handguns that have been 

tested by a certified testing laboratory, “have been determined to be not unsafe handguns,” 

and may be lawfully manufactured and sold by licensed firearms dealers in California. Cal. 

Penal Code § 32015(a) (emphasis added). Under the UHA, all handguns are considered 
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“unsafe” and may not be commercially sold in California unless the CDOJ determines them 

“not to be unsafe” and authorizes their inclusion on the roster. Manufacturing or selling 

an “unsafe” handgun, i.e., an “off-roster” handgun, is a violation of the UHA and subjects 

the offender to misdemeanor criminal and civil penalties, including up to one year 

imprisonment and fines up to $10,000. Id. § 32000(a)(1)-(3).

An “unsafe handgun” is defined as “any pistol, revolver, or other firearm capable of 

being concealed upon the person” that does not have certain safety features and does not

meet firing and drop-safety testing requirements.  Cal. Penal Code § 31910.  The statute is 

broken into two subparts: first, it provides that a revolver1 is deemed “unsafe” unless it 

meets three specified criteria, id. § 31910(a)(1)-(3), and second, it provides that a 

“semiautomatic pistol”2 is deemed “unsafe” unless it meets six specified criteria. Id. §

31910(b)(1)-(6).  The first three criteria apply to both revolvers and semiautomatic pistols:

they must have a mechanical “safety device,”3 and they must satisfy fire testing and drop-

safety testing requirements.  Those three requirements were first enacted in 1999, see 

California Unsafe Handgun Act, 1999 Cal. Stat. ch. 248 (SB 15), and are currently set forth 

in Cal. Penal Code §§ 31910 (a)(1)-(3) (revolvers), and (b)(1)-(3) (semiautomatic pistols).

Over time, California enacted three more requirements for semiautomatic pistols—

in addition to the safety device and testing requirements—for inclusion on the roster. Since 

2007, semiautomatic pistols must have a chamber load indicator (“CLI”) and magazine 

 

1 A revolver has a cylinder in the center of the firearm with multiple chambers that hold the ammunition 
and rotates with each pull of the trigger.  
2 A semiautomatic pistol holds ammunition in a detachable magazine which, once inserted in the gun, 
automatically feeds a fresh round into the chamber of the gun with each pull of the trigger and ejected 
fired round.  The UHA uses the term “pistol” to include semiautomatic handguns only, and “handgun” to 
include “any pistol, revolver, or other firearm capable of being concealed upon the person.”  Cal. Penal 
Code § 31910. 
3 Revolvers must have a “safety device that, either automatically in the case of a double-action firing 
mechanism, or by manual operation in the case of a single-action firing mechanism, causes the hammer 
to retract to a point where the firing pin does not rest upon the primer of the cartridge.”  Cal. Penal Code 
§ 31910(a)(1).  Semiautomatic pistols must “have a positive manually operated safety device.”  Id. §
31910(b)(1). 
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disconnect mechanism (“MDM”).  See id. § 31910(b)(4)-(5).  A CLI is a “device that 

plainly indicates that a cartridge is in the firing chamber.”  Id. § 16380.  An MDM is “a 

mechanism that prevents a semiautomatic pistol that has a detachable magazine from 

operating to strike the primer of ammunition in the firing chamber when a detachable 

magazine is not inserted in the semiautomatic pistol.”  Id. § 16900.  Since 2013, 

semiautomatic pistols also must have “microstamping” capability.  “Microstamping” is a 

set of “microscopic arrays of characters” that are imprinted onto the cartridge case of each 

fired round which can be used to “identify the make, model, and serial number of the pistol” 

used at a crime scene. Id. § 31910(b)(6)(A).4 Accordingly, the UHA limits the 

manufacture and commercial sale of newer models of semiautomatic handguns to those 

that have a manually operated safety device, meet firing and drop-safety testing 

requirements, and have the CLI, MDM, and microstamping features. Stated differently, 

newer models of semiautomatic handguns that lack these safety features and have not met 

the testing requirements are deemed “unsafe,” may not be added to the roster, and may not 

be manufactured or commercially sold in California.  

The UHA contains a number of exceptions to its roster requirements. Semiautomatic 

pistols that were “already listed on the roster” when the CLI, MDM and microstamping 

requirements became effective are exempt.  Cal. Penal Code §§ 31910(b)(4), (b)(5), 

(b)(6)(A) (“grandfather” provisions). Handguns sold to law enforcement officials, and 

certain curios or relics are also exempt.  Id. § 32000(b)(3)-(4).  Pistols used in Olympic 

target shooting are exempt, id. § 32105, as are handguns in private party transfers, in which 

two parties who are not licensed firearms dealers wish to enter into a sale. Id. § 32110(a).  

So, too, are handguns that are delivered for consignment sale or as collateral for a 

 

4 The CLI provision applies only to centerfire semiautomatic pistols, not rimfire semiautomatic pistols.  
See Cal. Penal Code § 31910(b)(4).  The MDM and microstamping requirements apply to both centerfire 
and rimfire semiautomatic pistols.  See id. §§ 31910(b)(5), (6).  Rimfire ammunition is generally lower 
velocity, less lethal and smaller than centerfire ammunition. The distinction between rimfire and centerfire 
arms or ammunition is not relevant to the determination of this case.
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pawnbroker loan, and handguns used solely as props for video production.  Id. § 32110(f), 

(h). The UHA does not restrict possession of off-roster handguns in the home or elsewhere;

rather, its focus is to limit the manufacture and commercial sale of such handguns.

Manufacturers must also pay an initial $200 testing fee for a new handgun to be 

added to the roster. Id. § 32015(b)(1); Cal. Code of Regs. tit. 11 (“CCR”), §§ 4070-4072.

Once a handgun is added to the roster, it is valid for one year, after which the manufacturer 

may renew the listing by paying an annual fee. 11 CCR § 4070; see id. § 4071. A handgun 

model may be removed from the roster for a variety of reasons, including if: (1) the annual 

fee is not paid; (2) the handgun model sold after certification is modified from the model 

submitted for testing; or (3) the handgun is deemed “unsafe” based on further testing.  11

CCR § 4070(c); see also Cal. Penal Code § 32015(b)(2) (stating any handgun 

“manufactured by a manufacturer who . . . fails to pay” the roster fee “may be excluded 

from the roster.”). In addition, in January 2021, the California Legislature accelerated the 

removal of semiautomatic handguns from the roster by requiring removal of three such 

grandfathered handguns for every approved semiautomatic pistol added to the roster

(“three-for-one removal provision”). Cal. Penal Code § 31910(b)(7).  

B. The Plaintiffs and Their Claim

Plaintiffs are law-abiding individuals, licensed firearm retailers, and organizations,

with individual and retail members, who allege the UHA prevents them from exercising

their Second Amendment rights to purchase handguns not listed on the roster for self-

defense, i.e., off-roster handguns. (Third Amended Complaint (“TAC”) ¶¶ 16, 17-54, 59 

(alleging the UHA “prevent[s] Plaintiffs … from purchasing [off-roster] handguns that are 

categorically in common use for self-defense and other lawful purposes, and thus violate[s] 

the Second and Fourteenth Amendments to the United States Constitution.”).)5

 

5 “Strictly speaking, [a state] is bound to respect [an individual’s] right to keep and bear arms because of 
the Fourteenth Amendment, not the Second.”  Bruen, 142 S.Ct. at 2137.  However, since the protections 
of the Second Amendment are made applicable to the states through the Due Process Clause of the 
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Plaintiffs allege that, but for the UHA, they would have available for purchase on 

the retail market hundreds of these off-roster handguns.  (See TAC ¶¶ 17-38.)  Because of 

the roster, the number of handguns available for retail sale “is a small fraction of the total 

number of handgun makes and models commercially available throughout the vast majority 

of the United States[.]”  (Id. ¶ 71.)  Plaintiffs also allege that each layer of regulation under 

the UHA has hastened the dramatic shrinkage of handguns available for purchase in 

California.  Plaintiffs allege there were nearly 1,300 makes and models of approved 

handguns on the roster in 2013, but that the list has steadily declined over the past decade

to 815 as of October 24, 2022.  (Id. ¶ 73.).  

Plaintiff Lana Rae Renna alleges that but for the UHA she would purchase the Smith 

& Wesson M&P® 380 SHIELD™ EZ® (id. ¶ 18); Danielle Jaymes would purchase a Sig 

365, G43X, Glock 19 Gen5, Sig P320, and/or a Nighthawk Lady Hawk (id. ¶ 21); Laura 

Schwartz would purchase a Glock 19 Gen5 and/or Springfield Armory Hellcat (id. ¶ 23); 

Michael Schwartz would purchase a Glock 19 Gen5 and/or Springfield Armory Hellcat 

(id. ¶ 25); John Klier would purchase a Glock 19 Gen5 (id. ¶ 27); Justin Smith would 

purchase a CZ P10, Walther Q5 SF, and/or Glock 19 Gen4 and/or Gen5 (id. ¶ 29); John 

Phillips would purchase a Sig Sauer P365, Sig Sauer P320 M17, Glock 17 Gen5 MOS, 

Fabrique National Herstal 509, and/or Fabrique National Herstal FNX-9 (id. ¶ 31); Cheryl 

Prince would purchase a Sig Sauer P365 (id. ¶ 33); Darin Prince would purchase a Sig 

Sauer P320 AXG Scorpion (id. ¶ 35); and Ryan Peterson would purchase a Fabrique 

National Herstal 509 Tactical, Sig Sauer P220 Legion (10mm), Staccato 2011, Glock 19 

Gen5, Glock 17 Gen5 MOS, and Wilson Combat Elite CQB 1911 (9mm).  (Id. ¶ 38.)  The 

retailer Plaintiffs allege that but for the UHA they would purchase at wholesale and “make 

available for [retail] sale . . . all of the constitutionally protected [off-roster] new handguns 

on the market that are available outside of California.”  (Id. ¶¶ 42, 46, 50.) The institutional 

 

Fourteenth Amendment, McDonald v. Chicago, 561 U.S. 742 (2010), the Court refers to the claim at issue 
here as one under the Second Amendment.   
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Plaintiffs promote Second Amendment rights and are filled with individual and retailer

members who desire to purchase and sell off-roster handguns.  (Id. ¶¶ 51-54.) 

All of the handguns identified in the TAC are semiautomatic pistols, not revolvers.  

While revolvers and semiautomatic pistols are subject to the UHA’s mechanical safety 

device and firing and drop-safety testing requirements, Cal. Penal Code § 31910(a)(1)-(3)

& (b)(1)-(3), the focus of the subject litigation has been on the UHA’s CLI, MDM, 

microstamping, and three-for-one removal requirements, id. § 31910(b)(4)-(7), as those 

requirements apply only to the peculiar mechanics and operation of semiautomatic pistols, 

the arms specifically identified in the TAC.

Based on these allegations, Plaintiffs filed this action on November 10, 2020.  (ECF 

No. 1.)  Plaintiffs initially challenged the UHA, AB 1621, and other state regulations.  (See 

id.)  On January 4, 2021, Plaintiffs filed a FAC, alleging two claims under 42 U.S.C. § 

1983—one for deprivation of Second Amendment rights, as secured by the Fourteenth 

Amendment, and one for violation of the Fourteenth Amendment right to equal protection 

of laws.  (ECF No. 10.)  Defendants moved to dismiss the FAC, (ECF No. 12), and this 

Court granted in part and denied in part the motion on April 23, 2021.  (ECF No. 17.) 

Specifically, this Court granted Defendants’ motion and dismissed Plaintiffs’ Second 

Amendment challenge to the CLI, MDM, and microstamping provisions as “foreclosed” 

by Pena v. Lindley, 898 F.3d 969 (9th Cir. 2018), (ECF No. 17 at 6), and denied the motion 

as to Plaintiffs’ challenge to the three-for-one roster removal provision.  (Id. at 9-14)

(holding Defendants “have not met their burden to show the imposition of the three-for-

one provision is a reasonable fit for their stated [public safety] objective.”)

Thereafter, on June 23, 2022, the Supreme Court issued its opinion in Bruen, which 

fundamentally changed Second Amendment jurisprudence.  See United States v. Rahimi,

61 F.4th 443, 450 (5th Cir. 2023) (stating prior two-step means-end inquiry used by circuit

courts to analyze laws that might impact Second Amendment is rendered “obsolete” by 

Bruen). In light of Bruen, Plaintiffs filed a Second Amended Complaint (“SAC”) (ECF 

No. 49), and motion for preliminary injunction.  (ECF No. 53.) The motion for preliminary 
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injunction targeted portions of AB 1621, which prohibited computer numerical control 

(“CNC”) milling machines used to make untraceable, non-serialized firearms or parts (i.e.,

“ghost guns”). (See id.)  The Court heard argument after a full round of briefing, but prior 

to any decision on the matter, Plaintiffs withdrew their motion and voluntarily dismissed

the AB 1621 claim.  (ECF No. 63.)

The parties thereafter stipulated that Plaintiffs would file a Third Amended 

Complaint.  (ECF No. 65.)  The TAC solely challenges the UHA under the Second and 

Fourteenth Amendments.  (ECF No. 67.) That challenge is now before the Court on the 

present motion.

C. The Ninth Circuit’s Decision in Pena v. Lindley

In Pena, the Ninth Circuit addressed whether the CLI, MDM, and microstamping 

provisions of the UHA violated the plaintiffs’ Second Amendment rights using the now 

obsolete two-step means-end inquiry.  898 F.3d 969 (9th Cir. 2018). Under that approach, 

the Pena court noted it must first consider whether the UHA “burdens conduct protected 

by the Second Amendment, and if it does, we apply an appropriate level of scrutiny.” Id.

at 975 (citation and quotations omitted). At the first step, Pena assumed without deciding 

that the CLI, MDM and microstamping provisions of the UHA burdened conduct protected 

by the Second Amendment.  Id. at 976.  After determining the “UHA does not effect a 

substantial burden” on the plaintiffs’ Second Amendment rights, Pena concluded the 

appropriate standard of review was “intermediate scrutiny,” id. at 979, and then applied 

that level of scrutiny to determine whether the UHA was reasonably tailored to address the 

State’s substantial interests in public safety and criminal investigation.   

Applying that standard, Pena focused on a number of factors it believed lessened the 

severity of the burden on the plaintiffs’ Second Amendment rights, including the plaintiffs’ 

ability under the UHA to “buy an operable handgun suitable for self-defense—just not the 

exact gun they want,” and the exceptions provided by the UHA to purchase grandfathered 

guns (without CLI, MDM, and microstamping features) and off-roster guns through private 

transactions.  Id. at 978-79. Applying the UHA and its CLI, MDM and microstamping 
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requirements to the plaintiffs’ conduct (i.e., the ability to commercially purchase off-roster 

semiautomatic handguns), the Ninth Circuit upheld the UHA because the law was 

reasonably tailored to address the important state interests of public safety and law 

enforcement investigation.  Id. at 979-86.  

Under Bruen, however, the two-step means-end inquiry employed by Pena is now 

obsolete. 142 S.Ct. at 2127.  As noted, when the Second Amendment’s plain text covers 

an individual’s conduct, as here, the Constitution presumptively protects that conduct, in 

which case the state “may not simply posit that the regulation promotes an important 

interest.”  Id. at 2126.  So today, Pena and its analysis of the subject regulations are of 

limited relevance. Instead, the State must demonstrate the UHA is consistent with this 

Nation’s historical traditions of firearm regulations.  Id. With this background in mind, the 

Court turns to whether Plaintiffs are entitled to a preliminary injunction against

enforcement of these provisions of the UHA under the Bruen framework.6   

II.

DISCUSSION

A. Preliminary Injunction 

Injunctive relief is “an extraordinary remedy that may only be awarded upon a clear 

showing that the plaintiff is entitled to such relief.” Winter v. Natural Res. Def. Council, 

Inc., 555 U.S. 7, 22 (2008).  “The purpose of a preliminary injunction is to preserve the 

status quo ante litem pending a determination of the action on the merits.”  Boardman v. 

Pac. Seafood Grp., 822 F.3d 1011, 1024 (9th Cir. 2016) (internal quotation marks omitted).  

A preliminary injunction requires Plaintiffs to show that (1) they are likely to succeed on 

the merits, (2) they are likely to suffer irreparable harm without preliminary relief, and (3) 

the balance of equities tips in their favor and an injunction is in the public interest.  Winter,

 

6 See Miller v. Gammie, 335 F.3d 889, 893 (9th Cir. 2003) (explaining in situations “where the reasoning 
or theory of our prior circuit authority is clearly irreconcilable with the reasoning or theory of intervening 
higher authority” district courts are required to “reject the prior circuit opinion as having been effectively 
overruled.”).  
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555 U.S. at 20; Drakes Bay Oyster Co. v. Jewell, 747 F.3d 1073, 1092 (9th Cir. 2014) 

(stating balance of equities and public interest merge into one factor when the government 

is a party). Likelihood of success on the merits is a “threshold inquiry,” and thus if a 

movant fails to establish that factor, the court “need not consider the other factors.” 

California v. Azar, 911 F.3d 558, 575 (9th Cir. 2018).

Plaintiffs move to enjoin the entirety of the UHA’s roster requirements codified in 

Cal. Penal Code §§ 31910, 32000(a), and 32015(a),(b)(2). Plaintiffs argue:

To be clear, the Plaintiffs contend that the UHA’s roster fees, the testing 
requirements, and the roster removal provisions all operate together, along 
with the UHA’s primary mechanisms—the requirements that semiautomatic 
handguns must have chamber load indicator, magazine disconnect 
mechanism, and microstamping capability to join the roster[]—to accomplish 
the [sales] ban.

(Reply Br. at 5 (ECF No. 74).) Defendants correctly note that the UHA has many distinct 

roster provisions, enacted at different times for different purposes, and any relief must be 

specific. See Orantes-Hernandez v. Tornburgh, 919 F.2d 549, 558 (9th Cir. 1990) 

(explaining “an injunction must be narrowly tailored to give only the relief to which 

plaintiffs are entitled.”). The UHA’s roster listing requirement, fees, safety device, and 

firing and drop-safety testing requirements have been in place since 1999, and it is apparent 

revolvers and semiautomatic pistols (including several with CLI and MDM capabilities)

have been approved for retail sale and added to the roster since its inception in 1999 and 

up to 2013, when the microstamping requirement was enacted.  Thus, it is unclear on the 

present record how the earlier roster requirements from 1999 impact the retail sale of 

handguns, contribute to contraction of the roster, or otherwise violate Plaintiffs’ Second 

Amendment rights.  Specifically, Plaintiffs have not met their burden to show the UHA’s 

manufacturer roster fee assessment violates their Second Amendment rights.  Plaintiffs are 

individuals, retail sellers, and nonprofit organizations and foundations consisting of 

individuals and retail sellers, not manufacturers.  It is unclear how Plaintiffs have standing 

to complain about fees that must be paid by manufacturers to have their handgun models 
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remain on the roster. Similarly, Plaintiffs have failed to address how the firing and drop-

safety testing requirements for revolvers and semiautomatic pistols violate their rights.  

Plaintiffs also presented no argument or evidence that the roster listing requirement itself

or the mechanical “safety device” requirements for revolvers and semiautomatic pistols 

violate their rights. Accordingly, the Court denies without prejudice Plaintiffs’ motion for 

such relief.

However, as discussed in detail below, Plaintiffs have shown likely success on their 

claim that the UHA’s CLI, MDM and microstamping requirements violate their Second 

Amendment rights. In addition, because the UHA’s three-for-one removal provision 

depends on the CLI, MDM, and microstamping provisions, it too is unenforceable. See 

Cal. Penal Code § 31910(b)(7) (stating “for each semiautomatic pistol newly added to the 

roster,” CDOJ shall “remove from the roster exactly three semiautomatic pistols lacking 

one or more of the applicable [CLI, MDM and microstamping] features described in [§

31910(b)(4)-(6)]”).  

1. Likelihood of Success on the Merits

“A plaintiff seeking a preliminary injunction must establish he is likely to succeed 

on the merits.”  Winter, 555 U.S. at 20.  Thus, Plaintiffs must show likely success on their 

claim that the UHA’s CLI, MDM, and microstamping requirements violate their Second 

Amendment rights. Bruen sets out two analytical steps to determine whether a firearm

regulation violates an individual’s Second Amendment rights. First, courts must determine 

whether “the Second Amendment’s plain text covers [the] individual’s conduct.”  142 S. 

Ct. at 2129-30.  If so, then “the Constitution presumptively protects that conduct,” and the 

government “must justify its regulation by demonstrating that it is consistent with the 

Nation’s historical traditions of firearm regulation.” Id. at 2130.  “Only then may a court 

conclude that the individual’s conduct falls outside the Second Amendment’s ‘unqualified 

command.’”  Id. (citation omitted).  Under this framework, Plaintiffs must first demonstrate 

the Second Amendment’s plain text covers their conduct.  

/ / /
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a. Second Amendment and Plaintiffs’ Conduct

The Second Amendment provides: “A well regulated Militia, being necessary to the 

security of a free State, the right of the people to keep and bear Arms, shall not be 

infringed.”  U.S. Const. amend. II.  To determine whether the plain text of the Amendment 

covers the conduct regulated by the challenged law, it is necessary to “identify and 

delineate the specific course of conduct at issue.”  National Ass’n for Gun Rights, Inc. v. 

City of San Jose, --- F.Supp.3d ---, 2022 WL 3083715, at *8 (N.D. Cal. Aug. 3, 2022)

(citing Bruen, 142 S. Ct. at 2134). The course of conduct at issue here is Plaintiffs’ desire

to commercially purchase off-roster semiautomatic handguns that are in common use for 

self-defense and other lawful purposes.   

Determining the scope of the Second Amendment and whether it covers the conduct

at issue is “rooted in the Second Amendment’s text, as informed by history.”  Bruen, 142

S. Ct. at 2127. In Bruen, the Supreme Court interpreted the Second Amendment in light 

of “historical tradition” and held the Amendment protects all arms “in common use,” and

“handguns . . . are indisputably in ‘common use’ for self-defense today.”  Bruen, 142 S. 

Ct. at 2143 (citing District of Columbia v. Heller, 554 U.S. 570, 627 (2008)) (cleaned up).  

Because the arms at issue (semiautomatic pistols) are handguns, and handguns are 

“indisputably in common use” today, id., semiautomatic pistols categorically are “Arms” 

covered by the Second Amendment.  The Amendment does not parse between types, makes 

and models of arms. See Heller, 554 U.S. at 629 (stating “[i]t is no answer to say, as 

petitioners do, that it is permissible to ban the possession of handguns so long as the 

possession of other firearms (i.e., long guns) is allowed.”)  All handguns are covered, so 

long as they are in common use.  Thus, Plaintiffs’ ability to commercially purchase off-

roster semiautomatic handguns falls within the plain text of the Second Amendment and is 

presumptively protected.

Defendants do not dispute that handguns, as a category, are covered by the Second 

Amendment.  Nor do Defendants dispute that “the right to keep arms, necessarily involves 

the right to purchase them.” Teixeira v. Cty. of Alameda, 873 F.3d 670, 678 (9th Cir. 2017) 

Case 3:20-cv-02190-DMS-DEB   Document 81   Filed 04/03/23   PageID.1504   Page 13 of 31

ER-014

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-2, Page 14 of 62



14

20-cv-2190-DMS-DEB 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

(cleaned up). Rather, Defendants argue that Plaintiffs’ desire to purchase at retail

particular semiautomatic handguns (those without the CLI, MDM and microstamping 

features) is not covered by the Second Amendment.  In support of this argument, 

Defendants note the UHA is not a categorical ban on all handguns like that in Heller, as 

Plaintiffs have available for purchase on the retail market hundreds of handguns on the 

roster, including single shot handguns,7 revolvers and older models of grandfathered 

semiautomatic pistols.  (ECF No. 72 at 20-21.)  Defendants point out that as of December 

31, 2022, the roster list included many handguns from which Plaintiffs could choose, 

including 16 single-shot handguns, 314 revolvers and 499 semiautomatic pistols. (Id. at 

21) (citing Declaration of Salvador Gonzalez ISO Defendants Opposition to Preliminary 

Injunction (“Gonzalez Decl.”) ¶ 19.)  But the availability of handguns on the roster for 

retail purchase does not address in any way whether Plaintiffs’ desire to purchase off-roster 

semiautomatic handguns is covered by the Second Amendment.  Instead, the argument

focuses on the burden imposed on Plaintiffs’ rights, which assumes Plaintiffs’ conduct is 

protected (covered) by the Amendment.  Defendants’ argument is therefore rejected as it 

fails to address the plain text of the Amendment.8

Next, Defendants argue the Second Amendment is limited to arms in “common use.”  

The Supreme Court in Heller recognized that the “right to keep and carry” under the 

Second Amendment is limited to arms “in common use at the time[,]” 554 U.S. at 627 

 

7  A single-shot handgun is capable of holding only a single round of ammunition and must be manually 
reloaded with each fired round. 
8 Defendants advance a related non-textual argument that the Second Amendment is “not a right to keep 
and carry any weapon whatsoever in any manner whatsoever and for whatever purpose[,]” quoting Heller,
554 U.S. at 628. (Opp’n at 22) (ECF No. 72.)  However, as noted, Heller admonishes that “[i]t is no 
answer to say, as petitioners do, that it is permissible to ban the possession of handguns so long as the 
possession of other firearms (i.e., long guns) is allowed.”  554 U.S. at 629.  Thus, Defendants’ argument 
that it is constitutionally permissible to prohibit commercial sales of state-of-the-art semiautomatic pistols, 
so long as Plaintiffs can purchase single shot handguns, revolvers and older grandfathered models of 
semiautomatic pistols that are shrinking in number and less desirable runs headlong into Heller’s 
admonition.  As Bruen reiterates, the Second Amendment “is not ‘a second-class right, subject to an 
entirely different body of rules than the other Bill of Rights guarantees.’”  142 S. Ct at 2156 (quoting 
McDonald v. City of Chi., Ill., 561 U.S. 742, 780 (2010)). 
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(citations omitted), and noted that “limitation is fairly supported by the historical tradition 

of prohibiting the carrying of ‘dangerous and unusual weapons.’” Id. The State does not 

argue that the off-roster semiautomatic handguns at issue are “dangerous and unusual.”  

Indeed, many of these handguns are used by law enforcement.  Rather, it argues Plaintiffs 

have failed to show that these handguns are “in common use” and therefore Plaintiffs’ 

conduct is not covered by the Amendment.  (ECF No. 72 at 24.)  This argument is a stretch 

under any reasonable assessment.  

Defendants argue Plaintiffs have not produced any raw data to support the 

proposition that off-roster handguns are in “common use.”  Yet, the Supreme Court has 

already stated that handguns are “‘the most preferred firearm in the nation to ‘keep’ and 

use for protection of one’s home and family.’”  Heller, 554 U.S. at 628-29 (quoting Parker 

v. District of Columbia, 478 F.3d 370, 400 (D.C. Cir. 2007)).  Indeed, handguns are the 

“quintessential self-defense weapon[,]” Heller, 554 U.S. at 629, and “are indisputably in 

‘common use’ for self-defense today.”  142 S. Ct. at 2143.  The most popular handguns 

today are semiautomatic pistols.  (ECF No. 71-5, Declaration of John Phillips ISO 

Plaintiffs’ Motion for Preliminary Injunction (“Phillips Decl.”) ¶¶ 12-18 (stating

semiautomatic handguns identified by Plaintiffs in this litigation are top-sellers across the 

country).)  And the roster itself shows even older models of grandfathered semiautomatic 

pistols are the most popular type of handgun in California, far outpacing revolvers: 499 to 

314. (ECF No. 72 at 21 n.11 (citing Gonzalez Decl. ¶ 19).  

Plaintiffs submitted several declarations in support of their motion and argument that 

off-roster handguns are in common use, to which Defendants lodged objections.  

Discussion of one those declarations suffices to address Defendants’ objections.  

Declarant John Phillips is president and founder of Poway Weapons & Gear and 

PWG Range (“PWGG”), a licensed firearms dealership in Poway, California, and operator 

of one the largest indoor gun ranges in the country.  (Phillips Decl. ¶ 2) (stating PWGG 

serves more than 200,000 people a year in its retail store, more than 80,000 on its ranges 

for target shooting, and more than 8,000 students for firearms training and education).  
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Phillips is a member of a nationwide buying group with more than 450 retail members in 

all 50 states, whose members “order more than $1 billion in firearms annually.”  (Id. ¶ 5.)  

Phillips also serves on the retail advisory board of Smith & Wesson Brands, Inc., where he 

is familiar with market needs and purchasing trends.  (Id. ¶ 6.)  He is versed in the roster, 

meets with all major firearms manufacturers who visit PWGG to sell their products, and 

reviews retailers’ online sales portals and authoritative industry publications which identify 

handguns that are available and commonly used throughout the nation.  (Id. ¶¶ 6-8.)  He is 

licensed to carry concealed, and he is a trained firearms instructor.  (Id. ¶ 21.)  Based on 

his training, experience and personal knowledge, Phillips states that the roster has shrunk 

over the past decade from nearly 1,300 approved handguns to just over 800, (id. ¶ 10), and 

Californians are left to choose from a contracting list of aging handgun models that are 

inferior to and less desirable than newer models of semiautomatic pistols in terms of 

ergonomics, reliability, ambidextrous configurations, and safety.  (Id. ¶¶ 10-13.)  He further 

states the semiautomatic handguns identified by Plaintiffs in this litigation are top-sellers 

and in common use throughout the country, and the roster bans all of these handguns in 

addition to “many hundreds, and likely thousands, of other models of handguns in common 

use throughout the United States[.]”  (Id. ¶¶ 10-18.)  

Defendants object to Phillips’s declaration on grounds of improper lay opinion and 

insufficient evidence to support the witness’s personal knowledge under Federal Rules of 

Evidence 701 and 602, respectively.  Specifically, Defendants object to Phillips’s opinions 

that the Glock43 is one of the top-selling firearms designed for concealed carry in the 

country, that the Sig Sauer 320 is the most popular carry gun in the nation, and that those 

handguns in addition to the Sig 365, Glock 17 Gen 5, FN 509 and FNX-0 are widely sold 

and possessed outside of California and in common use throughout the country.  The 

objections are overruled as Phillips’s opinions are based on his particular training, 

experience and personal knowledge in the industry.  His opinions are proper lay opinions 

based on sufficient data, facts and experience.  Phillips’s opinions corroborate what is 

evident—that the roster bans commercial sale of newer models of semiautomatic handguns 
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that are in common use.  Therefore, any limitation of the Second Amendment to arms in 

common use imposed by Heller does not assist Defendants because the arms in question 

are in common use.

Finally, Defendants argue the UHA falls within a category of “lawful regulatory 

measures” identified in Heller.  The Supreme Court in Heller catalogued a number of 

“presumptively lawful regulatory measures” that are presumed to be consistent with the 

historical scope of the Second Amendment, including: “longstanding prohibitions on the 

possession of firearms by felons and the mentally ill, [ ] laws forbidding the carrying of 

firearms in sensitive places such as schools and government buildings, [ ] laws imposing 

conditions and qualifications on the commercial sale of arms[,] … [and laws] prohibiting 

the carrying of dangerous and unusual weapons.”  554 U.S. at 626-27 (emphasis added).

In a single conclusory pronouncement, Defendants argue that because the CLI, MDM, and 

microstamping requirements of the UHA do not ban possession of handguns and do not 

bar commercial sales of hundreds of grandfathered handguns on the roster that are suitable 

for self-defense, the UHA merely “‘imposes conditions and qualifications on the 

commercial sale of arms’” and “[is] ‘presumptively lawful’” under Heller. (ECF No. 72 

at 23 (quoting Heller, 554 U.S. at 626-27).)

A one sentence conclusion by Defendants that the provisions of the UHA are

presumptively lawful “conditions and qualifications on the commercial sale of arms” is 

insufficient, particularly in light of Pena and persuasive authority to the contrary. In Pena,

the Ninth Circuit declined to define “the parameters of the Second Amendment’s individual 

right in the context of commercial sales.” 898 F.3d at 976. Pena observed the Ninth Circuit 

“has strained to interpret the phrase ‘conditions and qualifications on the commercial sale 

of arms’” and viewed the language as “sufficiently opaque” such that it cannot be relied 

upon alone. Id. at 976 (cleaned up).  Judge Bybee, concurring in Pena, noted that “the 

Supreme Court in Heller could not have meant that anything that could be characterized 

as a condition and qualification on the commercial sale of firearms is immune from more 

searching Second Amendment scrutiny.”  Id. at 1007 (original emphasis) (Bybee, J.,
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concurring). Similarly, in United States v. Marzzarella, 614 F.3d 85, 92 n.8 (3d. Cir. 2010), 

the Third Circuit noted that “[i]f there were somehow a categorical exception for 

[commercial sales] restrictions, it would follow that there would be no constitutional defect 

in prohibiting the commercial sale of firearms. Such a result would be untenable under 

Heller.”  The Court agrees.

In Hirschfeld v. Bureau of Alcohol, Firearms, Tobacco & Explosives, 5 F.4th 407 

(4th Cir. 2021), vacated as moot on other grounds, 14 F.4th 322 (4th Cir. 2021), certain

federal statutes prohibited licensed firearms dealers from selling handguns and handgun 

ammunition to anyone under the age of 21.  The Fourth Circuit rejected the government’s 

argument that those federal laws were presumptively lawful regulations as “conditions and 

qualifications on the commercial sale of arms.”  5 F.4th at 416.  It stated, “[a] condition or 

qualification on the sale of arms is a hoop someone must jump through to sell a gun, such 

as obtaining a license, establishing a lawful premise, or maintaining transfer records.”  Id.

at 416 (original emphasis).  Hirschfeld noted that the federal laws in question there “operate 

as a total ban on buying a gun from a licensed dealer that has met the required [licensing] 

conditions and qualifications to sell arms,” id. (original emphasis), and therefore declined 

to find that those laws constituted conditions on commercial sales.9

Hirschfeld reasoned that “a law’s substance, not its form, determines whether it 

qualifies as a condition on commercial sales.”  Id. at 416 (citing United States v. Hosford,

843 F.3d 161, 166 (4th Cir. 2016)).  Providing examples of commercial sales laws that turn 

“a condition or qualification into a functional prohibition” the court referenced: “a Chicago 

ordinance that allowed firearm transfers only outside city limits;” a “ban on firing ranges 

within city limits” that was “a serious encroachment” on law-abiding citizens of Chicago 

 

9 But see NRA v. Bondi, --- F.4th ---, 2023 WL 2484818, at *2 (11th Cir. Mar. 9, 2023) (stating a Florida 
statute prohibiting persons under the age of 21 from buying firearms is a law imposing conditions and 
qualifications on the commercial sale of firearms).  Although the court stated the Florida statute is an 
example of a commercial sales regulation, it did not further elaborate and instead assumed the “‘Second 
Amendment’s plain text’ covers 18-to-20-year-olds when they buy firearms.”  Id. at *6.
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from “engaging in target practice in the controlled environment of a firing range;” and “a 

commercial zoning and distancing law [that] worked in tandem to functionally preclude 

any gun ranges, thus severely restricting Second Amendment rights.” Hirschfeld, 5 F.4th 

at 416 (citations and quotations omitted).  

Here, like the examples cited in Hirschfeld, the CLI, MDM, and microstamping 

provisions of the UHA operate as a “functional prohibition.” Collectively they prohibit the 

commercial sale of a large subset of handguns in common use—hundreds of state-of-the-

art semiautomatic pistols—and have done so for more than a decade, thus precluding law-

abiding citizens from purchasing these arms on the retail market for lawful purposes.  These 

handguns are sold throughout the United States, in 47 states.  California is a distinct outlier.

If the commercial sales limitation identified in Heller were interpreted as broadly as the 

State suggests, the exception would swallow the Second Amendment.  States could impose 

virtually any condition or qualification on the sale of any arm covered by the Second 

Amendment, no matter how prohibitory.  The Court, therefore, declines the State’s 

invitation to characterize the CLI, MDM, and microstamping requirements as a law merely 

imposing conditions and qualifications on the sales of arms.  It is undisputed that there are 

no commercially available semiautomatic handguns manufactured in the United States that 

have the CLI, MDM and microstamping features.  (ECF No. 71-5; Phillips Decl., ¶ 9.) “As

a result, literally no new models of [semiautomatic handguns] have been added to the 

[r]oster since 2013.”10 (Id.) Accordingly, the Court rejects Defendants’ argument and 

finds these provisions of the UHA are not regulations that merely impose conditions and 

qualifications on the commercial sales of arms but operate collectively as an outright 

 

10 Aside from the UHA exemptions for grandfathered handguns and private sales, Defendants 
acknowledge Plaintiffs can only purchase on the retail market “revolver[s], non-semiautomatic pistol[s], 
[and] any firearm that is not a handgun.” See Opp’n at 22 (ECF No. 72) (emphasis added).  It is also 
undisputed that private sales of off-roster handguns to ordinary people are generally limited to supplies 
(and sales) from law enforcement officials and people who move from out of state into California with an 
off-roster handgun. Those sales opportunities are few in number and carry a significant price markup
compared to retail sales.  
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prohibition on commercial sales of a wide segment of modern arms in common use for

self-defense and other lawful purposes.11  

For these reasons, the Court concludes Plaintiffs’ desire to purchase the arms in 

question on the retail market falls within the plain text of the Second Amendment and is 

not subject to any presumptively lawful exception identified in Heller. As such, Plaintiffs’ 

conduct is presumptively protected and the burden shifts to Defendants to justify the UHA 

by proffering historically analogous firearms regulations. See Baird v. Bonta, --- F.Supp.3d 

---, 2022 WL 17542432, at *6 (E.D. Cal. Dec. 8, 2022) (stating for a preliminary injunction 

plaintiffs bear the burden of proving the textual analysis under Bruen and defendants bear 

the burden of proving historical analogues under Bruen). 

b. Historical Precedent

The State has the burden of showing relevant “historical precedent from before, 

during, and even after the founding [that] evinces a comparable tradition of regulation.”  

Bruen, 142 S. Ct. at 2131-32. The State need not identify a “historical twin,” for a “well-

established and representative historical analogue” is sufficient.  Id. at 2133 (original 

emphasis). “[W]hether modern and historical regulations impose a comparable burden on 

the right of armed self-defense and whether that burden is comparably justified are central 

considerations when engaging in an analogical inquiry.”  Bruen, 142 S.Ct. at 2133 

(citations omitted).  Thus, Bruen “distilled two metrics for courts to compare the 

Government’s proffered analogues against the challenged law: how the challenged law 

burdens the right to armed self-defense, and why the law burdens that right.”  Rahimi, 61 

F.4th at 454 (citing Bruen, 142 S. Ct. at 2133).  Despite the need to assess the how and 

why, Bruen cautioned “[t]his does not mean that courts may engage in independent means-

end scrutiny under the guise of an analogical inquiry.”  Bruen, 142 S. Ct. at 2133 n.7. The 

key question, therefore, is whether the challenged law, here the CLI, MDM, and 

 

11  The parties did not address the UHA’s roster fee requirement and whether it might fall within the 
presumptively lawful category of “conditions and qualifications on the commercial sale of arms.”
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microstamping provisions of the UHA, and the State’s proffered analogues are “relevantly 

similar.” Id. at 2132.  

The analogical inquiry begins with determining “how” and “why” the UHA

“burden[s] a law-abiding citizen’s right to armed self-defense.”  Id. at 2133. The UHA (1) 

prohibits the commercial sale of semiautomatic handguns, that (2) lack CLI, MDM, and 

microstamping technology.  The first aspect of the UHA goes to how the statute 

accomplishes its goal (prohibiting retail sales of newer models of semiautomatic pistols),

and the second goes to its goal, the why (public safety and furthering law enforcement 

investigative tools). To sustain the UHA’s burden on Plaintiffs’ Second Amendment 

rights, the State must proffer “relevantly similar” historical regulations that imposed “a 

comparable burden on the right of armed self-defense” that were also “comparably 

justified.” See Rahimi, 61 F.4th at 455 (citing Bruen, 142 S.Ct. at 2136).   

Defendants argue that states “have regulated for firearm safety, particularly to 

prevent accidents and unintentional detonations, since the earliest days of the republic,” 

(Opp’n at 27), and cite to four historical laws and a declaration from Dr. Saul Cornell, the 

Paul and Diane Guenther Chair in American History at Fordham University, to meet its 

burden.  Initially, Defendants point to an 1805 Massachusetts law that required certain guns 

to be inspected, marked, and stamped by an inspector (“prover”) before they could be sold.

(ECF No. 72-5, Cornell Decl. at ¶ 33; id. at Ex. 3.)12 The law required that the prover test 

certain muskets and pistols to ensure they safely discharged.  1805 Mass. Acts 588, § 1.  

The provers duty “shall be to prove” that the “musket barrels and pistol barrels” are 

“sufficiently ground, bored and breeched,” and to prove the musket and pistol barrels “will 

carry a twenty-four-pound shot” 80 yards and 70 yards, respectively, without the barrels 

 

12  In Boland, et al. v. Bonta, 22-cv-1421, 2023 WL 2588565, at *6-7 (C.D. Cal. Mar. 20, 2323), the State 
proffered additional proving laws as comparators to the challenged UHA provisions.  See id. ECF Nos. 
56 at 13-14; 56-3, Ex. 31 at 1-15 (noting Continental Army, Rhode Island, New Hampshire, New Jersey,
Maryland, Maine, and Pennsylvania had similar proving laws to the 1805 Massachusetts law).
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“burst[ing]” or “in no respect fail[ing.]” Id. If the firearm passed the test, the prover would 

stamp his initials and the year of inspection on the firearm. Id.  

The “why” of the1805 law is to ensure off-brand firearms operated safely—to 

prevent “introduct[ion] [of firearms] into use which are unsafe.”  Id. at Preamble.  In this 

respect, the goal of the law is similar to the CLI and MDM requirements under the UHA: 

public safety. But “how” the 1805 law accomplished its goal is entirely different from the 

CLI, MDM, and microstamping requirements of the UHA.  While the 1805 law prohibits 

introduction of firearms that failed inspection (and are “unsafe”), it did not apply to 

Springfield Armory, which produced the majority of guns in the state,13 and it did not 

preclude the purchase of firearms manufactured out of state. The 1805 law required only 

that all other muskets and pistols be “proved” to ensure they fired and discharged safely

without malfunctioning, in which case the prover would stamp the firearm and approve it 

for commercial sale.  Id. § 3.14 But the 1805 law stopped there. It did not prescribe 

particular safety features, nor did it require manufactures to add safety features to already 

safe arms. Requiring the testing of firearms to ensure they fired safely without 

malfunctioning is significantly different from requiring manufacturers to add mechanical 

safety features to arms in common use that are indisputably safe and operate as designed 

for self-defense.

In addition, the “why” of the 1805 stamping requirement is not comparable to 

microstamping under the UHA, as the former requirement served only to verify that the 

arm had been tested, was safe—in that it fired without barrel bursting or otherwise failing,

and could be sold. California’s microstamping requirement is designed to assist law 

enforcement in criminal investigations, not firearm discharge safety. Defendants concede 

 

13 Defendants acknowledge that at the time in Springfield, Massachusetts, most guns were manufactured 
by Springfield Armory, which was under federal control.  (ECF No. 72 at 27-28; Cornell Decl. at ¶ 32.) 
14 In this respect, the 1805 law and its barrel safety testing requirements may be similar to the UHA 
provisions that require handguns to meet firing and drop-safety testing requirements.  The Court reserves 
ruling on that issue as it was not briefed by the parties. Similarly, the parties did not address the UHA’s 
safety device requirement.
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this point.  (Opp’n Br. at 5) (“Microstamping is intended to provide important investigative 

leads in solving gun-related crimes by allowing law enforcement personnel to quickly 

identify information about the handgun from spent cartridge casings found at the crime 

scene.”) (citation and quotations omitted).  

The comparable burden on the right to self-defense is notable too. As noted, the

1805 law allowed purchasers to buy firearms from Springfield Armory and out of state 

manufacturers, without proofing. In contrast, the CLI, MDM, and microstamping 

provisions prohibit retail sales in the state of a significant segment of the most common 

self-defense firearm sold in America today. Accordingly, the State has not shown that the 

1805 Massachusetts law is relevantly similar or imposed a comparable burden on the right 

of armed self-defense to the three UHA provisions at issue.

Next, Defendants point to three examples of laws regulating the storage of weapons 

with or near gun powder, and the storage of gun powder.15  The Court considers these 

examples in tandem since the goal of these laws, the “why,” is the same. First is a 1783 

Massachusetts law that prohibited storing a loaded weapon in a home.  Act of Mar. 1, 1783, 

ch. XIII, 1783 Mass. Acts 37, An Act in Addition to the Several Acts Already Made for 

the Prudent Storage of Gun Powder within the Town of Boston.  Defendants state the text 

of the statute is clear—to prevent “the unintended discharge of firearms [which] posed a 

serious threat to life and limb.”  (ECF No. 72 at 28.) However, that characterization is not 

consistent with the Supreme Court’s assessment, where it addressed the same law, and 

stated the 1783 Massachusetts law “text and its prologue[]makes clear that the purpose of 

the prohibition was to eliminate the danger to firefighters posed by the depositing of loaded 

Arms in buildings.”  Heller, 554 U.S. at 631. The goal of the statue, the why, is to guard 

 

15  Here, too, the State in Boland proffered additional laws regarding storage of weapons with or near gun 
powder, and the storage of gunpowder.  See Boland, 2023 WL 2588565, at *7-8, 8:22-cv-1421, ECF No. 
56-3, Ex. 31 at 1-15 (C.D. Cal.) (noting gunpowder regulations in New Jersey, Rhode Island, 
Pennsylvania, New Hampshire, Connecticut, Iowa, Indiana, Ohio, Vermont, Tennessee, Nebraska, 
Kentucky, California, and Oklahoma). 
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against fires and protect firefighters in times when highly combustible gun powder was 

exposed to kerosine lanterns and candles.  See 2 Acts And Laws Of The Commonwealth 

Of Massachusetts 120 (1890) (stating “the depositing of loaded Arms in the Houses [of 

Boston] is dangerous to the Lives of those who are disposed to exert themselves when a 

Fire happens to break out”); see also Jackson v. City & Cnty. of San Francisco, 746 F.3d 

953, 963 (9th Cir. 2014) (stating Boston’s firearm-and-gunpowder storage law is

historically distinct from the challenged firearm regulation in light of Heller).

Defendants also cite to a 1792 New York City statute, which granted the government 

authority to search for gun powder and transfer gun powder to the public magazine for safe 

storage.  An Act to Prevent the Storage of Gun Powder, within in Certain Parts of New 

York City, 2 LAWS OF THE STATE OF NEW-YORK, COMPRISING THE CONSTITUTION, AND

THE ACTS OF THE LEGISLATURE, SINCE THE REVOLUTION, FROM THE FIRST TO THE 

FIFTEENTH SESSION, INCLUSIVE at 191-2 (Thomas, Greenleaf, ed., 1792). The statute 

“prevent[ed] the storing of Gun-Powder, within certain Parts of the City of New-York.”

Id. Defendants additionally cite to an 1821 Maine law, which authorized government 

officials to enter any building in any town to search for gun powder.  1821 Me. Laws 98, 

An Act for the Prevention of Damage by Fire and the Safe Keeping of Gun Powder, chap. 

25, § 5. Its purpose: “Prevention of Damage by Fire.”  Id.  Like the Massachusetts law, 

the New York City and Maine laws regulated gun powder “due to the substance’s 

dangerous potential to detonate if exposed to fire or heat.”  (ECF No. 72-5, Cornell Decl. 

at ¶ 42.)

The 1783 Massachusetts law, 1792 New York City statute, and 1821 Maine law are 

not analogues to the challenged provisions of the UHA.  Those laws regulated the storage 

of gunpowder and loaded firearms with gun powder for fire-safety reasons, not gun-

operation safety reasons. Thus, the goal of these statutes is fire-safety (the why), and that

goal is addressed by controlling gun powder and loaded gun storage (the how).  These 

statutes “do not remotely burden the right of self-defense as much as an absolute ban on 

handguns.”  Heller, 554 U.S. at 632. While the CLI, MDM, and microstamping provisions 
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of the UHA are not an absolute ban on handguns, the provisions operate to ban commercial 

acquisition of a significant segment of popular handguns designed for self-defense.  The 

foregoing fire-safety laws are not “relevantly similar” to the UHA roster provisions, and 

they impose a far less “comparable burden” on Plaintiffs’ Second Amendment rights to 

armed self-defense than does the UHA.

Defendants have not met their burden of presenting relevantly similar, historically 

comparable analogues to the UHA’s CLI, MDM, and microstamping provisions.  Plaintiffs 

have therefore demonstrated likely success on the merits of these claims.   

c. Scope of Injunction

Any relief granted in a preliminary injunction must be narrowly tailored. See 

Orantes-Hernandez, 919 F.2d at 558.  Having determined the CLI, MDM, and 

microstamping provisions of the UHA violate Plaintiffs’ Second Amendment rights, the 

Court must address whether the remaining UHA provisions at issue are severable.  If a 

challenged statute contains “unobjectionable provisions separable from those found to be 

unconstitutional,” the court must sever such provisions.  Alaska Airlines, Inc. v. Brock, 480 

U.S. 678, 684 (1987) (cleaned up).  “A court should refrain from invalidating more of [a] 

statute than is necessary.”  Id. “The standard for determining the severability of an 

unconstitutional provision is well established: Unless it is evident that the Legislature 

would not have enacted those [unconstitutional] provisions … independently of that which 

is not, the invalid part may be dropped if what is left is fully operative as a law.”  Id.

(cleaned up). In conducting this inquiry, a court must ask “whether the law remains fully 

operative without the invalid provisions.”  Murphy v. Nat. Collegiate Athletic Ass’n, 138 S 

Ct. 1461, 1482 (2018) (cleaned up).

The initial iteration of the UHA in 1999 deemed revolvers and semiautomatic pistols 

“unsafe” if they lacked a safety device and did not meet firing and drop-safety testing 

requirements.  Cal. Penal Code § 12126(a)(1)-(3), (b)(1)-(3).  Those provisions stood

independently for many years, and later were incorporated in more recent iterations of the 

UHA.  See id. § 31910(a)(1)-(3), (b)(1)-(3).  As discussed, the Legislature thereafter 
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enacted the CLI and MDM provisions in 2003, effective at a later date, see Sen. Bill No. 

489 (Cal. 2003-2004 Reg. Sess.), § 1, and the microstamping provision in 2007, also 

effective at a later date.  See Assem. Bill No. 1471 (Cal. 2007-2008 Reg. Sess.), § 2.  It is 

clear the Legislature would have enacted, and in fact did enact, the earlier provisions 

without the CLI, MDM and microstamping provisions.  Therefore, the CLI, MDM, and 

microstamping provisions, Cal. Penal Code § 31910(b)(4)-(6), are severable from the rest 

of the UHA and may be separately enjoined.

Under the three-for-one roster removal provision, for each approved semiautomatic 

pistol added to the roster, “three semiautomatic pistols lacking one or more of the 

applicable features described in paragraphs (4), (5), and (6) of subdivision (b)[,]” are 

removed. Cal. Penal Code § 31910(b)(7).  Paragraphs (4), (5), and (6) of subdivision (b) 

refer to the CLI, MDM, and microstamping provisions, respectively. Id. § 31910(b)(4)-

(6).  The text of subdivision (b)(7) makes clear it was “obviously meant to work together” 

with its companion subdivisions (b)(4)–(6).  Murphy, 138 S. Ct. at 1483.  Therefore, the 

three-for-one removal provision cannot be severed as it is not “fully operative without the 

invalid provisions.”  Id. at 1482.  As such, the California Legislature could not have 

intended for it to stand independently of the invalid provisions.  The three-for-one removal 

provision is therefore enjoined.

Unless it is evident the Legislature would not have enacted the rest of the law, “the 

invalid provisions may be dropped if what is left is fully operative as a law.”  New York v. 

United States, 505 U.S. 144, 186 (1992).  Here, the remaining UHA roster provisions are

fully operative without the CLI, MDM, microstamping, and three-for-one removal 

provisions.  There is no indication the Legislature would not have enacted the remaining 
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roster provisions without the invalid provisions.  Therefore, the invalid provisions, Cal. 

Penal Code §§ 31910(b)(4)-(7), are severed and separately enjoined.16

d. Discovery Request

Defendants request additional time to conduct historical research and consult

additional experts.  However, Defendants have had three months to mount a defense since 

the filing of the TAC.  In addition, Bruen was decided on June 23, 2022, more than 19

months before Defendants’ Opposition Brief was filed in this matter on January 27, 2023.

And in light of Bruen, the parties stipulated in July 2022 to vacating the scheduling order 

and the filing of a Second Amended Complaint by Plaintiffs. (ECF No. 45.)  The need for 

a historical deep dive to find regulations comparable to the UHA is no surprise to

Defendants.  In fact, Defendants were presented with this exact task in November 2022 in 

Boland, et al. v. Bonta, No. 8:22-cv-1421 (C.D. Cal.).  Defendants there briefed a nearly 

identical challenge under the Second Amendment to the CLI, MDM, and microstamping 

requirements of the UHA and appeared for a preliminary injunction hearing with the same 

expert they retained here, Dr. Cornell. Following that hearing, Defendants provided two 

additional rounds of briefing on the merits.  The district court in Boland issued its decision 

on March 20, 2023, and provided a reasoned analysis and similar conclusions to those 

reached by this Court.   

Defendants also point to authorities cited to the district court in Pena v. Lindley, No. 

2:09-cv-01185 (E.D. Cal.) (ECF No. 76), which demonstrate the CLI and MDM 

technology has existed since the late 1800’s and 1910, respectively.  Defendants assert 

additional time is needed to evaluate those authorities.  However, those authorities simply 

note the existence of CLI and MDM technology, not regulations mandating use of that 

technology on arms then for sale.  

 

16  Because the three-for-one roster removal provision is not severable from the CLI, MDM and 
microstamping provisions, the Court declines to address Defendants’ arguments that Plaintiffs’ challenge 
to the roster removal provision fails for lack of standing and ripeness.  (Opp’n at 17) (ECF No. 72.)   
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Finally, the State is engaged in a significant number of related cases in addition to 

the present case and Boland. See Defending California’s Commonsense Firearms Laws,

CALIFORNIA DEPARTMENT OF JUSTICE, OFFICE OF THE ATTORNEY GENERAL, Sept. 19, 2022, 

https://oag.ca.gov/ogvp/2a-cases (listing twenty-five lawsuits in which the State is 

currently defending various California gun laws under Second Amendment challenges.)  

Given the amount of time and resources the State has already spent researching historical 

analogues in this and similar cases, as well as the posture of this case—on for preliminary

injunction with the opportunity to further develop the record on a motion for permanent 

injunction—the Court respectfully denies the State’s request for additional time.  

2. Irreparable Harm

It is well-established that loss of “the enjoyment of Second Amendment rights 

constitutes irreparable injury.”  Duncan v. Becerra, 265 F.Supp.3d 1106, 1135 (S.D. Cal. 

2017). “[C]onstitutional violations cannot be adequately remedied through damages and 

therefore generally constitute irreparable harm.” Am. Trucking Ass’ns v. City of Los 

Angeles, 559 F.3d 1046, 1059 (9th Cir. 2009)); see also Ezell v. City of Chicago, 651 F.3d 

684, 699 (7th Cir. 2011) (stating infringements of the Second Amendment are irreparable 

and cannot be compensated by damages). So it is here. The UHA’s CLI, MDM, and 

microstamping provisions infringe Plaintiffs’ Second Amendment rights, thus causing 

irreparable harm. 

3. Balance of Equities and Public Interest

At this step, it is necessary to “pay particular regard for the public consequences in 

employing the extraordinary remedy of injunction.”  Winter, 555 U.S. at 24.  Defendants 

contend if this Court enjoins enforcement of the UHA, it creates “public safety risks” 

because “[t]he absence of a chamber load indicator or magazine disconnect mechanism in 

a semiautomatic pistol increases the risk of accidental discharge and injury to 

Californians.”  (ECF No. 72 at 33.) But grandfathered handguns without CLI, MDM, or

microstamping features are already available to Californians.  Of the 499 grandfathered
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semiautomatic pistols, only 32 have CLI and MDM features.  (See ECF No. 72-4, Gonzalez 

Decl. at ¶ 7.)  

Defendants also argue “[t]he status quo poses no threat of injury to Plaintiffs, and an 

injunction would seriously undermine California’s considered effort to improve the safety 

of handguns sold in California.”  (ECF No. 72 at 2.) However, when challenged 

government action involves the exercise of constitutional rights, “the public interest . . . 

tip[s] sharply in favor of enjoining” the law.  Klein v. City of San Clemente, 584 F.3d 1196, 

1208 (9th Cir. 2009). As discussed, Plaintiffs have demonstrated likely success that the 

CLI, MDM, and microstamping requirements violate their rights under the Second 

Amendment.  Therefore, the balance of equities and public interest tips in favor of 

Plaintiffs. A preliminary injunction shall therefore issue.

B. Bond Requirement

When a motion for preliminary injunction is granted, the plaintiff is required to post 

security “in an amount that the court considers proper to pay the costs and damages 

sustained by any party found to have been wrongfully enjoined or restrained.”  Fed. R. Civ. 

P. 65(c).  District courts have wide discretion in determining the amount of bond.  Save 

Our Sonoran, Inc. v. Flowers, 408 F.3d 1113, 1126 (9th Cir. 2005).  In public interest 

litigation, “requiring nominal bonds is perfectly proper,” id., and “[c]ourts routinely 

impose no bond or minimal bond in public interest … cases.”  City of South Pasadena v. 

Slater, 56 F.Supp.2d 1106, 1148 (C.D. Cal. 1999).  This is such a case.  Accordingly, the 

Court waives bond.

C. Stay Pending Appeal

Under Federal Rule of Civil Procedure 62(c), the district court has discretion to stay 

enforcement of an injunction pending appeal. Defendants ask the Court to stay 

enforcement pending appeal. A stay is not a matter of right and depends on the 

circumstances of the particular case.  Lair v. Bullock, 697 F.3d 1200, 1203 (9th Cir. 2012).  

Courts consider: “(1) whether the stay applicant has made a strong showing that he is 

likely to succeed on the merits; (2) whether the applicant will be irreparably injured absent 
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a stay; (3) whether issuance of the stay will substantially injure the other parties in the 

proceeding; and (4) where the public interest lies.”  Nken v. Holder, 556 U.S. 418, 434 

(2009) (citation omitted). The first two factors are “most critical” in determining whether 

a stay is appropriate. Id. 

While Plaintiffs have demonstrated likely success on the merits, and Defendants will 

not be irreparably injured absent a stay, the Court believes an orderly process is in the best 

interests of the parties.  The UHA has prohibited commercial sales of the handguns at 

issue for more than a decade.  This lawsuit has been pending since November 10, 2020,

and the parties have litigated at a leisurely pace since its inception.  Everyone was waiting 

for Bruen. Its arrival does not erase the prior pace of this litigation, and need not hasten 

it now.  Moreover, the district court in Boland recently enjoined enforcement of the CLI, 

MDM, and microstamping provisions. See Boland, 2023 WL 2588565, at *1. There, the 

court stayed enforcement of the injunction for fourteen days pending the State’s decision 

whether to file an appeal. The State filed an emergency motion for partial stay pending 

appeal of the preliminary injunction issued in Boland. See Boland et al. v. Bonta, No. 23-

55276 (Dkt. No. 2-1) (9th Cir. Mar. 27, 2023).  The Ninth Circuit granted the State’s 

motion, and issued a stay as to the CLI and MDM requirements of the UHA.  Id. at Dkt. 

No. 7 at 1. On March 22, 2023, after the decision in Boland was filed, this Court held a 

status conference with the parties.  Both parties requested that the Court issue its decision, 

as this case was filed first and presents issues not addressed in Boland. Therefore, the 

Court issues its decision herein but stays enforcement pending appeal or further hearing 

on this matter.

IV.

CONCLUSION AND ORDER

For these reasons, the Court hereby ORDERS the following: (1) Plaintiffs’ motion 

for a preliminary injunction is GRANTED as to California Penal Code §§ 31910 (b)(4), 

(5), (6) & (7) (CLI, MDM, microstamping, and three-for-one removal provisions); (2) 

Plaintiffs’ motion for a preliminary injunction is DENIED as to all other challenged 
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provisions of the UHA; (3) Defendants are ENJOINED from enforcing California Penal 

Code §§ 31910 (b)(4), (5), (6) & (7) (CLI, MDM, microstamping, and three-for-one

removal provisions); (4) posting of bond is waived; and (5) the preliminary injunction is 

STAYED pending appeal or further hearing on this matter, whichever occurs first. 

The Court sets the matter for a telephonic status conference on April 14, 2023, at 

1:30 p.m., at which time the parties shall advise the Court how they wish to proceed.

IT IS SO ORDERED.

Dated:  April 3, 2023 

      ____________________________

      Hon. Dana M. Sabraw, Chief Judge
      United States District Court
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

LANA RAE RENNA, et al.,
Plaintiffs,

v. 

ROBERT BONTA, Attorney General of 
California; and ALLISON MENDOZA, 
Director of the California Department of 
Justice Bureau of Firearms, 

Defendants.

Case No.: 20-cv-2190-DMS-DEB

ORDER GRANTING IN PART AND 
DENYING IN PART PLAINTIFFS’
MOTION FOR PRELIMINARY 
INJUNCTION

Plaintiffs seek to enjoin enforcement of California’s handgun “roster” requirements, 

which have prohibited the manufacture and retail sale in California of a large segment of 

modern handguns that are otherwise in common use throughout the United States for self-

defense and other lawful purposes. The challenged roster requirements are codified in 

California’s Unsafe Handgun Act (“UHA”) and limit handgun manufacturing and retail 

sales to those handguns that can satisfy numerous testing and safety feature requirements

not required in 47 other states.  As a result, Plaintiffs allege no modern handguns have been 

added to the roster’s list and approved for commercial sale in more than a decade, and the 

limited number of handguns currently listed on the roster continues to shrink because of 

the testing and safety feature requirements as well as the assessment of annual roster fees
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on manufacturers as a condition to retention of their handguns on the roster. Plaintiffs 

further allege the roster will shrink at an accelerated pace in the future because of the 

UHA’s “three-for-one” roster removal provision, which mandates that for each new roster-

compliant handgun added to the roster, three “grandfathered” handguns must be removed 

in reverse order of their dates of admission to the roster.  

Plaintiffs argue these roster requirements “all operate together” to ban the retail sale 

of hundreds of modern “off-roster” handguns in common use and violate their rights to 

“keep and bear arms” secured by the Second Amendment to the United States Constitution.  

Despite Plaintiffs’ request to enjoin the entirety of the UHA’s roster requirements, their 

focus has been on three specific requirements of the UHA and the impact of those 

requirements on a particular type of handgun: semiautomatic pistols. These types of 

handguns have been banned from commercial sale in California because they lack three 

features required by the UHA.  Two of the mandated features require that these arms have 

a chamber load indicator and magazine disconnect mechanism, both of which are designed 

to prevent accidental discharges and increase gun safety.  The third requirement, 

microstamping, is intended to help law enforcement solve gun-related crimes by allowing 

quick identification of the handgun used at a crime scene from information imprinted on 

spent cartridge casings.  Defendants argue the California Legislature passed these

requirements to further important state interests: gun safety, and general public safety 

through enhanced criminal investigations.

While the topic of gun regulation and its permissible scope is hotly debated in 

America’s political theater, the role of this Court is to determine whether the roster 

provisions of the UHA violate Plaintiffs’ Second Amendment rights under United States 

Supreme Court precedent in New York State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111 

(2022).  Bruen abrogated the “means-end” approach used by circuit courts across the 

country to determine the constitutionality of gun regulations under the Second 

Amendment, including a Ninth Circuit decision that previously upheld the UHA’s chamber 

load indicator, magazine disconnect mechanism, and microstamping requirements.  See 
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Pena v. Lindley, 898 F.3d 969 (9th Cir. 2018).  Under Bruen, when the Second 

Amendment’s plain text covers an individual’s conduct, the Constitution presumptively

protects that conduct, in which case the State “may not simply posit that the regulation 

promotes an important interest,” such as public safety.  142 S. Ct. at 2126.  Rather, to justify 

its regulation, the State must demonstrate that the regulation is consistent with this Nation’s 

historical traditions of firearm regulations.  Id.  

Under this newly formulated standard, the Court concludes that Plaintiffs’ desire to 

commercially purchase newer models of semiautomatic handguns in common use is 

covered by the Second Amendment and presumptively protected.  Because the State is 

unable to show the UHA’s chamber load indicator, magazine disconnect mechanism, and 

microstamping requirements are consistent with the Nation’s historical arms regulations, 

Plaintiffs are entitled to a preliminary injunction against the State’s enforcement of those 

three provisions, which operate to prohibit the commercial sale of these arms, as well as 

the three-for-one roster removal provision, which depends on the enforceability of those 

provisions.  However, Plaintiffs have not met their burden to show that the UHA’s roster 

listing requirement, and its fees, safety device, and testing requirements violate their 

Second Amendment rights.  Plaintiffs’ motion for preliminary injunction is therefore 

granted in part and denied in part.  

I.

BACKGROUND

A. California’s Unsafe Handgun Act

The UHA regulates the commercial sale of handguns by requiring the California 

Department of Justice (“CDOJ”) to maintain a “roster” listing all handguns that have been 

tested by a certified testing laboratory, “have been determined to be not unsafe handguns,”

and may be lawfully manufactured and sold by licensed firearms dealers in California. Cal. 

Penal Code § 32015(a) (emphasis added). Under the UHA, all handguns are considered 

“unsafe” and may not be commercially sold in California unless the CDOJ determines them 

“not to be unsafe” and authorizes their inclusion on the roster. Manufacturing or selling 
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an “unsafe” handgun, i.e., an “off-roster” handgun, is a violation of the UHA and subjects 

the offender to misdemeanor criminal and civil penalties, including up to one year 

imprisonment and fines up to $10,000. Id. § 32000(a)(1)-(3).

An “unsafe handgun” is defined as “any pistol, revolver, or other firearm capable of 

being concealed upon the person” that does not have certain safety features and does not

meet firing and drop-safety testing requirements.  Cal. Penal Code § 31910.  The statute is 

broken into two subparts: first, it provides that a revolver1 is deemed “unsafe” unless it 

meets three specified criteria, id. § 31910(a)(1)-(3), and second, it provides that a 

semiautomatic pistol2 is deemed “unsafe” unless it meets six specified criteria. Id. §

31910(b)(1)-(6). The first three criteria apply to both revolvers and semiautomatic pistols: 

they must have a mechanical “safety device,”3 and they must satisfy fire testing and drop-

safety testing requirements.  Those three requirements were first enacted in 1999, see 

California Unsafe Handgun Act, 1999 Cal. Stat. ch. 248 (SB 15), and are currently set forth 

in Cal. Penal Code §§ 31910 (a)(1)-(3) (revolvers), and (b)(1)-(3) (semiautomatic pistols).

Over time, California enacted three more requirements for semiautomatic pistols—

in addition to the safety device and testing requirements—for inclusion on the roster.  Since 

2007, semiautomatic pistols must have a chamber load indicator (“CLI”) and magazine 

disconnect mechanism (“MDM”).  See id. § 31910(b)(4)-(5).  A CLI is a “device that 

plainly indicates that a cartridge is in the firing chamber.”  Id. § 16380.  An MDM is “a 

mechanism that prevents a semiautomatic pistol that has a detachable magazine from 

 

1  A revolver has a cylinder in the center of the firearm with multiple chambers that hold the ammunition 
and rotates with each pull of the trigger.   
2  A semiautomatic handgun holds ammunition in a detachable magazine which, once inserted in the gun, 
automatically feeds a fresh round into the chamber of the gun with each pull of the trigger and ejected 
fired round.   
3 Revolvers must have a “safety device that, either automatically in the case of a double-action firing 
mechanism, or by manual operation in the case of a single-action firing mechanism, causes the hammer 
to retract to a point where the firing pin does not rest upon the primer of the cartridge.”  Cal. Penal Code 
§ 31910(a)(1).  Semiautomatic pistols must “have a positive manually operated safety device.”  Id. §
31910(b)(1). 
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operating to strike the primer of ammunition in the firing chamber when a detachable 

magazine is not inserted in the semiautomatic pistol.”  Id. § 16900. Since 2013, 

semiautomatic pistols also must have “microstamping” capability.  “Microstamping” is a

set of “microscopic arrays of characters” that are imprinted onto the cartridge case of each 

fired round which can be used to “identify the make, model, and serial number of the pistol” 

used at a crime scene. Id. § 31910(b)(6)(A).4 Accordingly, the UHA limits the 

manufacture and commercial sale of newer models of semiautomatic handguns to those 

that have a manually operated safety device, meet firing and drop-safety testing 

requirements, and have the CLI, MDM, and microstamping features. Stated differently, 

newer models of semiautomatic handguns that lack these safety features and have not met 

the testing requirements are deemed “unsafe,” may not be added to the roster, and may not 

be manufactured or commercially sold in California.  

The UHA contains a number of exceptions to the ban on commercial sales of 

handguns without the CLI, MDM and microstamping features. Handguns that were 

“already listed on the roster” when the CLI, MDM and microstamping requirements 

became effective are exempt. Cal. Penal Code §§ 31910(b)(4), (b)(5), (b)(6)(A)

(“grandfather” provisions). Handguns sold to law enforcement officials, and certain curios 

or relics are also exempt.  Id. § 32000(b)(3)-(4).  Pistols used in Olympic target shooting 

are exempt, id. § 32105, as are handguns in private party transfers, in which two parties 

who are not licensed firearms dealers wish to enter into a sale. Id. § 32110(a).  So, too, are 

handguns that are delivered for consignment sale or as collateral for a pawnbroker loan, 

and handguns used solely as props for video production.  Id. § 32110(f), (h). The UHA 

 

4 The CLI provision applies only to centerfire semiautomatic pistols, not rimfire semiautomatic pistols.  
See Cal. Penal Code § 31910(b)(4).  The MDM and microstamping requirements apply to both centerfire 
and rimfire semiautomatic pistols.  See id. §§ 31910(b)(5), (6).  Rimfire ammunition is generally lower 
velocity, less lethal and smaller than centerfire ammunition. The distinction between rimfire and centerfire 
arms or ammunition is not relevant to the determination of this case.
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does not restrict possession of off-roster handguns in the home or elsewhere; rather, its 

focus is to limit the manufacture and commercial sale of such handguns.

Manufacturers must also pay an initial $200 testing fee for a new handgun to be 

added to the roster. Id. § 32015(b)(1); Cal. Code of Regs. tit. 11 (“CCR”), §§ 4070-4072.

Once a handgun is added to the roster, it is valid for one year, after which the manufacturer 

may renew the listing by paying an annual fee.  11 CCR § 4070; see id. § 4071. A handgun 

model may be removed from the roster for a variety of reasons, including if: (1) the annual 

fee is not paid; (2) the handgun model sold after certification is modified from the model 

submitted for testing; or (3) the handgun is deemed “unsafe” based on further testing.  11

CCR § 4070(c); see also Cal. Penal Code § 32015(b)(2) (stating any handgun 

“manufactured by a manufacturer who . . . fails to pay” the roster fee “may be excluded 

from the roster.”). In addition, in January 2021, the California Legislature accelerated the 

removal of semiautomatic handguns from the roster by requiring removal of three such 

grandfathered handguns for every approved semiautomatic pistol added to the roster

(“three-for-one removal provision”). Cal. Penal Code § 31910(b)(7).  

B. The Plaintiffs and Their Claim

Plaintiffs are law-abiding individuals, licensed firearm retailers, and organizations,

with individual and retail members, who allege the UHA prevents them from exercising 

their Second Amendment rights to purchase handguns not listed on the roster for self-

defense, i.e., off-roster handguns. (Third Amended Complaint (“TAC”) ¶¶ 16, 17-54, 59 

(alleging the UHA “prevent[s] Plaintiffs … from purchasing [off-roster] handguns that are 

categorically in common use for self-defense and other lawful purposes, and thus violate[s] 

the Second and Fourteenth Amendments to the United States Constitution.”).)5

 

5  “Strictly speaking, [a state] is bound to respect [an individual’s] right to keep and bear arms because of 
the Fourteenth Amendment, not the Second.”  Bruen, 142 S.Ct. at 2137.  However, since the protections 
of the Second Amendment are made applicable to the states through the Due Process Clause of the 
Fourteenth Amendment, McDonald v. Chicago, 561 U.S. 742 (2010), the Court refers to the claim at issue 
here as one under the Second Amendment.   
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Plaintiffs allege that, but for the UHA, they would have available for purchase on 

the retail market hundreds of these off-roster handguns.  (See TAC ¶¶ 17-38.)  Because of 

the roster, the number of handguns available for retail sale “is a small fraction of the total 

number of handgun makes and models commercially available throughout the vast majority 

of the United States[.]”  (Id. ¶ 71.)  Plaintiffs also allege that each layer of regulation under 

the UHA has hastened the dramatic shrinkage of handguns available for purchase in 

California.  Plaintiffs allege there were nearly 1,300 makes and models of approved 

handguns on the roster in 2013, but that the list has steadily declined over the past decade

to 815 as of October 24, 2022.  (Id. ¶ 73.).  

Plaintiff Lana Rae Renna alleges that but for the UHA she would purchase the Smith 

& Wesson M&P® 380 SHIELD™ EZ® (id. ¶ 18); Danielle Jaymes would purchase a Sig 

365, G43X, Glock 19 Gen5, Sig P320, and/or a Nighthawk Lady Hawk (id. ¶ 21); Laura 

Schwartz would purchase a Glock 19 Gen5 and/or Springfield Armory Hellcat (id. ¶ 23); 

Michael Schwartz would purchase a Glock 19 Gen5 and/or Springfield Armory Hellcat 

(id. ¶ 25); John Klier would purchase a Glock 19 Gen5 (id. ¶ 27); Justin Smith would 

purchase a CZ P10, Walther Q5 SF, and/or Glock 19 Gen4 and/or Gen5 (id. ¶ 29); John 

Phillips would purchase a Sig Sauer P365, Sig Sauer P320 M17, Glock 17 Gen5 MOS, 

Fabrique National Herstal 509, and/or Fabrique National Herstal FNX-9 (id. ¶ 31); Cheryl 

Prince would purchase a Sig Sauer P365 (id. ¶ 33); Darin Prince would purchase a Sig 

Sauer P320 AXG Scorpion (id. ¶ 35); and Ryan Peterson would purchase a Fabrique 

National Herstal 509 Tactical, Sig Sauer P220 Legion (10mm), Staccato 2011, Glock 19 

Gen5, Glock 17 Gen5 MOS, and Wilson Combat Elite CQB 1911 (9mm).  (Id. ¶ 38.)  The 

retailer Plaintiffs allege that but for the UHA they would purchase at wholesale and “make 

available for [retail] sale . . . all of the constitutionally protected [off-roster] new handguns 

on the market that are available outside of California.”  (Id. ¶¶ 42, 46, 50.) The institutional 

Plaintiffs promote Second Amendment rights and are filled with individual and retailer

members who desire to purchase and sell off-roster handguns.  (Id. ¶¶ 51-54.) 
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All of the handguns identified in the TAC are semiautomatic pistols, not revolvers.  

While revolvers and semiautomatic pistols are subject to the UHA’s mechanical safety 

device and firing and drop-safety testing requirements, Cal. Penal Code § 31910(a)(1)-(3) 

& (b)(1)-(3), the focus of the subject litigation has been on the UHA’s CLI, MDM, 

microstamping, and three-for-one removal requirements, id. § 31910(b)(4)-(7), as those 

requirements apply only to the peculiar mechanics and operation of semiautomatic pistols, 

the arms specifically identified in the TAC.

Based on these allegations, Plaintiffs filed this action on November 10, 2020.  (ECF 

No. 1.)  Plaintiffs initially challenged the UHA, AB 1621, and other state regulations.  (See 

id.) On January 4, 2021, Plaintiffs filed a FAC, alleging two claims under 42 U.S.C. § 

1983—one for deprivation of Second Amendment rights, as secured by the Fourteenth 

Amendment, and one for violation of the Fourteenth Amendment right to equal protection 

of laws.  (ECF No. 10.)  Defendants moved to dismiss the FAC, (ECF No. 12), and this 

Court granted in part and denied in part the motion on April 23, 2021.  (ECF No. 17.) 

Specifically, this Court granted Defendants’ motion and dismissed Plaintiffs’ Second 

Amendment challenge to the CLI, MDM, and microstamping provisions as “foreclosed” 

by Pena v. Lindley, 898 F.3d 969 (9th Cir. 2018), (ECF No. 17 at 6), and denied the motion 

as to Plaintiffs’ challenge to the three-for-one roster removal provision.  (Id. at 9-14)

(holding Defendants “have not met their burden to show the imposition of the three-for-

one provision is a reasonable fit for their stated [public safety] objective.”)

Thereafter, on June 23, 2022, the Supreme Court issued its opinion in Bruen, which 

fundamentally changed Second Amendment jurisprudence.  See United States v. Rahimi,

61 F.4th 443, 450 (5th Cir. 2023) (stating prior two-step means-end inquiry used by circuit

courts to analyze laws that might impact Second Amendment is rendered “obsolete” by 

Bruen). In light of Bruen, Plaintiffs filed a Second Amended Complaint (“SAC”) (ECF 

No. 49), and motion for preliminary injunction.  (ECF No. 53.) The motion for preliminary 

injunction targeted portions of AB 1621, which prohibited computer numerical control 

(“CNC”) milling machines used to make untraceable, non-serialized firearms or parts (i.e.,
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“ghost guns”). (See id.) The Court heard argument after a full round of briefing, but prior 

to any decision on the matter, Plaintiffs withdrew their motion and voluntarily dismissed

the AB 1621 claim.  (ECF No. 63.)

The parties thereafter stipulated that Plaintiffs would file a Third Amended 

Complaint.  (ECF No. 65.)  The TAC solely challenges the UHA under the Second and 

Fourteenth Amendments.  (ECF No. 67.) That challenge is now before the Court on the 

present motion.

C. The Ninth Circuit’s Decision in Pena v. Lindley

In Pena, the Ninth Circuit addressed whether the CLI, MDM, and microstamping 

provisions of the UHA violated the plaintiffs’ Second Amendment rights using the now 

obsolete two-step means-end inquiry.  898 F.3d 969 (9th Cir. 2018). Under that approach, 

the Pena court noted it must first consider whether the UHA “burdens conduct protected 

by the Second Amendment, and if it does, we apply an appropriate level of scrutiny.” Id.

at 975 (citation and quotations omitted). At the first step, Pena assumed without deciding 

that the CLI, MDM and microstamping provisions of the UHA burdened conduct protected 

by the Second Amendment.  Id. at 976.  After determining the “UHA does not effect a 

substantial burden” on the plaintiffs’ Second Amendment rights, Pena concluded the 

appropriate standard of review was “intermediate scrutiny,” id. at 979, and then applied 

that level of scrutiny to determine whether the UHA was reasonably tailored to address the 

State’s substantial interests in public safety and criminal investigation.   

Applying that standard, Pena focused on a number of factors it believed lessened the 

severity of the burden on the plaintiffs’ Second Amendment rights, including the plaintiffs’ 

ability under the UHA to “buy an operable handgun suitable for self-defense—just not the 

exact gun they want,” and the exceptions provided by the UHA to purchase grandfathered 

guns (without CLI, MDM, and microstamping features) and off-roster guns through private 

transactions.  Id. at 978-79. Applying the UHA and its CLI, MDM and microstamping 

requirements to the plaintiffs’ conduct (i.e., the ability to commercially purchase off-roster 

semiautomatic handguns), the Ninth Circuit upheld the UHA because the law was 
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reasonably tailored to address the important state interests of public safety and law 

enforcement investigation.  Id. at 979-86.  

Under Bruen, however, the two-step means-end inquiry employed by Pena is now 

obsolete. 142 S.Ct. at 2127.  As noted, when the Second Amendment’s plain text covers 

an individual’s conduct, as here, the Constitution presumptively protects that conduct, in 

which case the state “may not simply posit that the regulation promotes an important 

interest.”  Id. at 2126.  So today, Pena and its analysis of the subject regulations are of 

limited relevance. Instead, the State must demonstrate the UHA is consistent with this 

Nation’s historical traditions of firearm regulations.  Id. With this background in mind, the 

Court turns to whether Plaintiffs are entitled to a preliminary injunction against

enforcement of these provisions of the UHA under the Bruen framework.6   

II.

DISCUSSION

A. Preliminary Injunction 

Injunctive relief is “an extraordinary remedy that may only be awarded upon a clear 

showing that the plaintiff is entitled to such relief.” Winter v. Natural Res. Def. Council, 

Inc., 555 U.S. 7, 22 (2008).  “The purpose of a preliminary injunction is to preserve the 

status quo ante litem pending a determination of the action on the merits.”  Boardman v. 

Pac. Seafood Grp., 822 F.3d 1011, 1024 (9th Cir. 2016) (internal quotation marks omitted).  

A preliminary injunction requires Plaintiffs to show that (1) they are likely to succeed on 

the merits, (2) they are likely to suffer irreparable harm without preliminary relief, and (3) 

the balance of equities tips in their favor and an injunction is in the public interest.  Winter,

555 U.S. at 20; Drakes Bay Oyster Co. v. Jewell, 747 F.3d 1073, 1092 (9th Cir. 2014) 

(stating balance of equities and public interest merge into one factor when the government 

 

6 See Miller v. Gammie, 335 F.3d 889, 893 (9th Cir. 2003) (explaining in situations “where the reasoning 
or theory of our prior circuit authority is clearly irreconcilable with the reasoning or theory of intervening 
higher authority” district courts are required to “reject the prior circuit opinion as having been effectively 
overruled.”).  
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is a party).  Likelihood of success on the merits is a “threshold inquiry,” and thus if a 

movant fails to establish that factor, the court “need not consider the other factors.” 

California v. Azar, 911 F.3d 558, 575 (9th Cir. 2018).

Plaintiffs move to enjoin the entirety of the UHA’s roster requirements codified in 

Cal. Penal Code §§ 31910, 32000(a) and 32015(a),(b)(2). Plaintiffs argue:

To be clear, the Plaintiffs contend that the UHA’s roster fees, the testing 
requirements, and the roster removal provisions all operate together, along 
with the UHA’s primary mechanisms—the requirements that semiautomatic 
handguns must have chamber load indicator, magazine disconnect 
mechanism, and microstamping capability to join the roster[]—to accomplish 
the [sales] ban.

(Reply Br. at 5 (ECF No. 74).) Defendants correctly note that the UHA has many distinct 

roster provisions, enacted at different times for different purposes, and any relief must be 

specific. See Orantes-Hernandez v. Tornburgh, 919 F.2d 549, 558 (9th Cir. 1990) 

(explaining “an injunction must be narrowly tailored to give only the relief to which 

plaintiffs are entitled.”). Here, Plaintiffs have not met their burden to show the UHA’s 

manufacturer roster fee assessment violates their Second Amendment rights.  Plaintiffs are 

individuals, retail sellers, and nonprofit organizations and foundations consisting of 

individuals and retail sellers, not manufacturers.  It is unclear on the present record how 

Plaintiffs have standing to complain about fees that must be paid by manufacturers to have 

their handgun models remain on the roster. Similarly, Plaintiffs have failed to address how 

the UHA’s firing and drop-safety testing requirements for revolvers and semiautomatic 

pistols violate their rights.  Plaintiffs also presented no argument or evidence that the roster 

listing requirement itself or the mechanical “safety device” requirements for revolvers and 

semiautomatic pistols violate their rights. Accordingly, the Court denies without prejudice 

Plaintiffs’ motion for such relief.

However, as discussed in detail below, Plaintiffs have shown likely success on their 

claim that the UHA’s CLI, MDM and microstamping requirements violate their Second 

Amendment rights. In addition, because the UHA’s three-for-one removal provision 
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depends on the CLI, MDM, and microstamping provisions, it too is unenforceable. See 

Cal. Penal Code § 31910(b)(7) (stating “for each semiautomatic pistol newly added to the 

roster,” CDOJ shall “remove from the roster exactly three semiautomatic pistols lacking 

one or more of the applicable [CLI, MDM and microstamping] features described in [§

31910(b)(4)-(6)]”).  

1. Likelihood of Success on the Merits

“A plaintiff seeking a preliminary injunction must establish he is likely to succeed 

on the merits.”  Winter, 555 U.S. at 20.  Thus, Plaintiffs must show likely success on their 

claim that the UHA’s CLI, MDM, and microstamping requirements violate their Second 

Amendment rights. Bruen sets out two analytical steps to determine whether a firearm

regulation violates an individual’s Second Amendment rights. First, courts must determine 

whether “the Second Amendment’s plain text covers [the] individual’s conduct.”  142 S. 

Ct. at 2129-30.  If so, then “the Constitution presumptively protects that conduct,” and the 

government “must justify its regulation by demonstrating that it is consistent with the 

Nation’s historical traditions of firearm regulation.”  Id. at 2130.  “Only then may a court 

conclude that the individual’s conduct falls outside the Second Amendment’s ‘unqualified 

command.’”  Id. (citation omitted).  Under this framework, Plaintiffs must first demonstrate 

the Second Amendment’s plain text covers their conduct.  

a. Second Amendment and Plaintiffs’ Conduct

The Second Amendment provides: “A well regulated Militia, being necessary to the 

security of a free State, the right of the people to keep and bear Arms, shall not be 

infringed.”  U.S. Const. amend. II.  To determine whether the plain text of the Amendment 

covers the conduct regulated by the challenged law, it is necessary to “identify and 

delineate the specific course of conduct at issue.”  National Ass’n for Gun Rights, Inc. v. 

City of San Jose, --- F.Supp.3d ---, 2022 WL 3083715, at *8 (N.D. Cal. Aug. 3, 2022)

(citing Bruen, 142 S. Ct. at 2134). The course of conduct at issue here is Plaintiffs’ desire

to commercially purchase off-roster semiautomatic handguns that are in common use for 

self-defense and other lawful purposes. 
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Determining the scope of the Second Amendment and whether it covers the conduct 

at issue is “rooted in the Second Amendment’s text, as informed by history.”  Bruen, 142

S. Ct. at 2127. In Bruen, the Supreme Court interpreted the Second Amendment in light 

of “historical tradition” and held the Amendment protects all arms “in common use,” and

“handguns . . . are indisputably in ‘common use’ for self-defense today.”  Bruen, 142 S. 

Ct. at 2143 (citing District of Columbia v. Heller, 554 U.S. 570, 627 (2008)) (cleaned up).  

Because the arms at issue (semiautomatic pistols) are handguns, and handguns are 

“indisputably in common use” today, id., semiautomatic pistols categorically are “Arms” 

covered by the Second Amendment.  The Amendment does not parse between types, makes 

and models of arms. See Heller, 554 U.S. at 629 (stating “[i]t is no answer to say, as 

petitioners do, that it is permissible to ban the possession of handguns so long as the 

possession of other firearms (i.e., long guns) is allowed.”)  All handguns are covered, so 

long as they are in common use.  Thus, Plaintiffs’ ability to commercially purchase off-

roster semiautomatic handguns falls within the plain text of the Second Amendment and is 

presumptively protected.

Defendants do not dispute that handguns, as a category, are covered by the Second 

Amendment.  Nor do Defendants dispute that “the right to keep arms, necessarily involves 

the right to purchase them.”  Teixeira v. Cty. of Alameda, 873 F.3d 670, 678 (9th Cir. 2017) 

(cleaned up). Rather, Defendants argue that Plaintiffs’ desire to purchase at retail

particular semiautomatic handguns (those without the CLI, MDM and microstamping 

features) is not covered by the Second Amendment.  In support of this argument, 

Defendants note the UHA is not a categorical ban on all handguns like that in Heller, as 

Plaintiffs have available for purchase on the retail market hundreds of roster-compliant 

handguns, including single shot handguns,7 revolvers and older models of semiautomatic 

pistols.  (ECF No. 72 at 20-21.)  Defendants point out that as of December 31, 2022, the 

 

7  A single-shot handgun is capable of holding only a single round of ammunition and must be manually 
reloaded with each fired round. 
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roster list included many handguns from which Plaintiffs could choose, including 16

single-shot handguns, 314 revolvers and 499 semiautomatic pistols. (Id. at 21) (citing 

Declaration of Salvador Gonzalez ISO Defendants Opposition to Preliminary Injunction 

(“Gonzalez Decl.”) ¶ 19.)  But the availability of handguns on the roster for retail purchase 

does not address in any way whether Plaintiffs’ desire to purchase off-roster semiautomatic 

handguns is covered by the Second Amendment.  Instead, the argument focuses on the 

burden imposed on Plaintiffs’ rights, which assumes Plaintiffs’ conduct is protected 

(covered) by the Amendment.  Defendants’ argument is therefore rejected as it fails to 

address the plain text of the Amendment.8

Next, Defendants argue the Second Amendment is limited to arms in “common use.”  

The Supreme Court in Heller recognized that the “right to keep and carry” under the 

Second Amendment is limited to arms “in common use at the time[,]” 554 U.S. at 627 

(citations omitted), and noted that “limitation is fairly supported by the historical tradition 

of prohibiting the carrying of ‘dangerous and unusual weapons.’”  Id.  The State does not 

argue that the off-roster semiautomatic handguns at issue are “dangerous and unusual.”  

Indeed, many of these handguns are used by law enforcement.  Rather, it argues Plaintiffs 

have failed to show that these handguns are “in common use” and therefore Plaintiffs’ 

conduct is not covered by the Amendment.  (ECF No. 72 at 24.)  This argument is a stretch 

under any reasonable assessment.  

 

8 Defendants advance a related non-textual argument that the Second Amendment is “not a right to keep 
and carry any weapon whatsoever in any manner whatsoever and for whatever purpose[,]” quoting Heller,
554 U.S. at 628. (Opp’n at 22) (ECF No. 72.)  However, as noted, Heller admonishes that “[i]t is no 
answer to say, as petitioners do, that it is permissible to ban the possession of handguns so long as the 
possession of other firearms (i.e., long guns) is allowed.”  554 U.S. at 629.  Thus, Defendants’ argument 
that it is constitutionally permissible to prohibit commercial sales of state-of-the-art semiautomatic pistols, 
so long as Plaintiffs can purchase single shot handguns, revolvers and older grandfathered models of 
semiautomatic pistols that are shrinking in number and less desirable runs headlong into Heller’s 
admonition.  As Bruen reiterates, the Second Amendment “is not ‘a second-class right, subject to an 
entirely different body of rules than the other Bill of Rights guarantees.’”  142 S. Ct at 2156 (quoting 
McDonald v. City of Chi., Ill., 561 U.S. 742, 780 (2010)). 
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Defendants argue Plaintiffs have not produced any raw data to support the 

proposition that off-roster handguns are in “common use.”  Yet, the Supreme Court has 

already stated that handguns are “‘the most preferred firearm in the nation to ‘keep’ and 

use for protection of one’s home and family.’”  Heller, 554 U.S. at 628-29 (quoting Parker 

v. District of Columbia, 478 F.3d 370, 400 (D.C. Cir. 2007)).  Indeed, handguns are the 

“quintessential self-defense weapon[,]” Heller, 554 U.S. at 629, and “are indisputably in 

‘common use’ for self-defense today.”  142 S. Ct. at 2143.  The most popular handguns 

today are semiautomatic pistols.  (ECF No. 71-5, Declaration of John Phillips ISO 

Plaintiffs’ Motion for Preliminary Injunction (“Phillips Decl.”) ¶¶ 12-18 (stating 

semiautomatic handguns identified by Plaintiffs in this litigation are top-sellers across the 

country).)  And the roster itself shows even older models of grandfathered semiautomatic 

pistols are the most popular type of handgun in California, far outpacing revolvers: 499 to 

314. (ECF No. 72 at 21 n.11 (citing Gonzalez Decl. ¶ 19).  

Plaintiffs submitted several declarations in support of their motion and argument that 

off-roster handguns are in common use, to which Defendants lodged objections.  

Discussion of one those declarations suffices to address Defendants’ objections.  

Declarant John Phillips is president and founder of Poway Weapons & Gear and 

PWG Range (“PWGG”), a licensed firearms dealership in Poway, California, and operator 

of one the largest indoor gun ranges in the country.  (Phillips Decl. ¶ 2) (stating PWGG 

serves more than 200,000 people a year in its retail store, more than 80,000 on its ranges 

for target shooting, and more than 8,000 students for firearms training and education).  

Phillips is a member of a nationwide buying group with more than 450 retail members in 

all 50 states, whose members “order more than $1 billion in firearms annually.”  (Id. ¶ 5.)  

Phillips also serves on the retail advisory board of Smith & Wesson Brands, Inc., where he 

is familiar with market needs and purchasing trends.  (Id. ¶ 6.)  He is versed in the roster, 

meets with all major firearms manufacturers who visit PWGG to sell their products, and 

reviews retailers’ online sales portals and authoritative industry publications which identify 

handguns that are available and commonly used throughout the nation.  (Id. ¶¶ 6-8.)  He is 
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licensed to carry concealed, and he is a trained firearms instructor.  (Id. ¶ 21.)  Based on 

his training, experience and personal knowledge, Phillips states that the roster has shrunk 

over the past decade from nearly 1,300 approved handguns to just over 800, (id. ¶ 10), and 

Californians are left to choose from a contracting list of aging handgun models that are 

inferior to and less desirable than newer models of semiautomatic pistols in terms of 

ergonomics, reliability, ambidextrous configurations, and safety.  (Id. ¶¶ 10-13.)  He further 

states the semiautomatic handguns identified by Plaintiffs in this litigation are top-sellers 

and in common use throughout the country, and the roster bans all of these handguns in 

addition to “many hundreds, and likely thousands, of other models of handguns in common 

use throughout the United States[.]”  (Id. ¶¶ 10-18.)  

Defendants object to Phillips’s declaration on grounds of improper lay opinion and 

insufficient evidence to support the witness’s personal knowledge under Federal Rules of 

Evidence 701 and 602, respectively.  Specifically, Defendants object to Phillips’s opinions 

that the Glock43 is one of the top-selling firearms designed for concealed carry in the 

country, that the Sig Sauer 320 is the most popular carry gun in the nation, and that those 

handguns in addition to the Sig 365, Glock 17 Gen 5, FN 509 and FNX-0 are widely sold 

and possessed outside of California and in common use throughout the country.  The 

objections are overruled as Phillips’s opinions are based on his particular training, 

experience and personal knowledge in the industry.  His opinions are proper lay opinions 

based on sufficient data, facts and experience.  Phillips’s opinions corroborate what is 

evident—that the roster bans commercial sale of newer models of semiautomatic handguns 

that are in common use.  Therefore, any limitation of the Second Amendment to arms in 

common use imposed by Heller does not assist Defendants because the arms in question 

are in common use.

Finally, Defendants argue the UHA falls within a category of “lawful regulatory 

measures” identified in Heller.  The Supreme Court in Heller catalogued a number of 

“presumptively lawful regulatory measures” that are presumed to be consistent with the 

historical scope of the Second Amendment, including: “longstanding prohibitions on the 
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possession of firearms by felons and the mentally ill, [ ] laws forbidding the carrying of 

firearms in sensitive places such as schools and government buildings, [ ] laws imposing 

conditions and qualifications on the commercial sale of arms[,] … [and laws] prohibiting 

the carrying of dangerous and unusual weapons.”  554 U.S. at 626-27 (emphasis added).

In a single conclusory pronouncement, Defendants argue that because the CLI, MDM, and 

microstamping requirements of the UHA do not ban possession of handguns and do not 

bar commercial sales of hundreds of grandfathered handguns on the roster that are suitable 

for self-defense, the UHA merely “‘imposes conditions and qualifications on the 

commercial sale of arms’” and “[is] ‘presumptively lawful’” under Heller. (ECF No. 72 

at 23 (quoting Heller, 554 U.S. at 626-27).)

A one sentence conclusion by Defendants that the provisions of the UHA are 

presumptively lawful “conditions and qualifications on the commercial sale of arms” is 

insufficient, particularly in light of Pena and persuasive authority to the contrary. In Pena,

the Ninth Circuit declined to define “the parameters of the Second Amendment’s individual 

right in the context of commercial sales.” 898 F.3d at 976. Pena observed the Ninth Circuit 

“has strained to interpret the phrase ‘conditions and qualifications on the commercial sale 

of arms’” and viewed the language as “sufficiently opaque” such that it cannot be relied 

upon alone. Id. at 976 (cleaned up).  Judge Bybee, concurring in Pena, noted that “the 

Supreme Court in Heller could not have meant that anything that could be characterized 

as a condition and qualification on the commercial sale of firearms is immune from more 

searching Second Amendment scrutiny.”  Id. at 1007 (original emphasis) (Bybee, J.,

concurring). Similarly, in United States v. Marzzarella, 614 F.3d 85, 92 n.8 (3d. Cir. 2010), 

the Third Circuit noted that “[i]f there were somehow a categorical exception for 

[commercial sales] restrictions, it would follow that there would be no constitutional defect 

in prohibiting the commercial sale of firearms. Such a result would be untenable under 

Heller.”  The Court agrees.

In Hirschfeld v. Bureau of Alcohol, Firearms, Tobacco & Explosives, 5 F.4th 407 

(4th Cir. 2021), vacated as moot on other grounds, 14 F.4th 322 (4th Cir. 2021), certain
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federal statutes prohibited licensed firearms dealers from selling handguns and handgun 

ammunition to anyone under the age of 21.  The Fourth Circuit rejected the government’s 

argument that those federal laws were presumptively lawful regulations as “conditions and 

qualifications on the commercial sale of arms.”  5 F.4th at 416.  It stated, “[a] condition or 

qualification on the sale of arms is a hoop someone must jump through to sell a gun, such 

as obtaining a license, establishing a lawful premise, or maintaining transfer records.”  Id.

at 416 (original emphasis).  Hirschfeld noted that the federal laws in question there “operate 

as a total ban on buying a gun from a licensed dealer that has met the required [licensing] 

conditions and qualifications to sell arms,” id. (original emphasis), and therefore declined 

to find that those laws constituted conditions on commercial sales.9

Hirschfeld reasoned that “a law’s substance, not its form, determines whether it 

qualifies as a condition on commercial sales.”  Id. at 416 (citing United States v. Hosford,

843 F.3d 161, 166 (4th Cir. 2016)).  Providing examples of commercial sales laws that turn 

“a condition or qualification into a functional prohibition” the court referenced: “a Chicago 

ordinance that allowed firearm transfers only outside city limits;” a “ban on firing ranges 

within city limits” that was “a serious encroachment” on law-abiding citizens of Chicago 

from “engaging in target practice in the controlled environment of a firing range;” and “a

commercial zoning and distancing law [that] worked in tandem to functionally preclude 

any gun ranges, thus severely restricting Second Amendment rights.” Hirschfeld, 5 F.4th 

at 416 (citations and quotations omitted).

Here, like the examples cited in Hirschfeld, the CLI, MDM, and microstamping 

provisions of the UHA operate as a “functional prohibition.” Collectively they prohibit the 

commercial sale of a large subset of handguns in common use—hundreds of state-of-the-

 

9 But see NRA v. Bondi, --- F.4th ---, 2023 WL 2484818, at *2 (11th Cir. Mar. 9, 2023) (stating a Florida 
statute prohibiting persons under the age of 21 from buying firearms is a law imposing conditions and 
qualifications on the commercial sale of firearms).  Although the court stated the Florida statute is an 
example of a commercial sales regulation, it did not further elaborate and instead assumed the “‘Second 
Amendment’s plain text’ covers 18-to-20-year-olds when they buy firearms.”  Id. at *6.
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art semiautomatic pistols—and have done so for more than a decade, thus precluding law-

abiding citizens from purchasing these arms on the retail market for lawful purposes.  These 

handguns are sold throughout the United States, in 47 states.  California is a distinct outlier.

If the commercial sales limitation identified in Heller were interpreted as broadly as the 

State suggests, the exception would swallow the Second Amendment.  States could impose 

virtually any condition or qualification on the sale of any arm covered by the Second 

Amendment, no matter how prohibitory.  The Court, therefore, declines the State’s 

invitation to characterize the CLI, MDM, and microstamping requirements as a law merely 

imposing conditions and qualifications on the sales of arms.  It is undisputed that there are 

no commercially available semiautomatic handguns manufactured in the United States that 

have the CLI, MDM and microstamping features.  (ECF No. 71-5; Phillips Decl., ¶ 9.) “As 

a result, literally no new models of [semiautomatic handguns] have been added to the 

[r]oster since 2013.”10  (Id.)  Accordingly, the Court rejects Defendants’ argument and 

finds these provisions of the UHA are not regulations that merely impose conditions and 

qualifications on the commercial sales of arms but operate collectively as an outright 

prohibition on commercial sales of a wide segment of modern arms in common use for 

self-defense and other lawful purposes.11  

For these reasons, the Court concludes Plaintiffs’ desire to purchase the arms in 

question on the retail market falls within the plain text of the Second Amendment and is 

not subject to any presumptively lawful exception identified in Heller. As such, Plaintiffs’ 

conduct is presumptively protected and the burden shifts to Defendants to justify the UHA 

 

10 Aside from the UHA exemptions for grandfathered handguns and private sales, Defendants 
acknowledge Plaintiffs can only purchase on the retail market “revolver[s], non-semiautomatic pistol[s], 
[and] any firearm that is not a handgun.” See Opp’n at 22 (ECF No. 72) (emphasis added).  It is also 
undisputed that private sales of off-roster handguns to ordinary people are generally limited to supplies 
(and sales) from law enforcement officials and people who move from out of state into California with an 
off-roster handgun. Those sales opportunities are few in number and carry a significant price markup
compared to retail sales.  
11  The parties did not address the UHA’s roster fee requirement and whether it falls within the 
presumptively lawful category of “conditions and qualifications on the commercial sale of arms.”
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by proffering historically analogous firearms regulations. See Baird v. Bonta, --- F.Supp.3d 

---, 2022 WL 17542432, at *6 (E.D. Cal. Dec. 8, 2022) (stating for a preliminary injunction 

plaintiffs bear the burden of proving the textual analysis under Bruen and defendants bear 

the burden of proving historical analogues under Bruen). 

b. Historical Precedent

The State has the burden of showing relevant “historical precedent from before, 

during, and even after the founding [that] evinces a comparable tradition of regulation.”  

Bruen, 142 S. Ct. at 2131-32. The State need not identify a “historical twin,” for a “well-

established and representative historical analogue” is sufficient.  Id. at 2133 (original 

emphasis). “[W]hether modern and historical regulations impose a comparable burden on 

the right of armed self-defense and whether that burden is comparably justified are central 

considerations when engaging in an analogical inquiry.”  Bruen, 142 S.Ct. at 2133 

(citations omitted).  Thus, Bruen “distilled two metrics for courts to compare the 

Government’s proffered analogues against the challenged law: how the challenged law 

burdens the right to armed self-defense, and why the law burdens that right.”  Rahimi, 61 

F.4th at 454 (citing Bruen, 142 S. Ct. at 2133).  Despite the need to assess the how and 

why, Bruen cautioned “[t]his does not mean that courts may engage in independent means-

end scrutiny under the guise of an analogical inquiry.”  Bruen, 142 S. Ct. at 2133 n.7. The 

key question, therefore, is whether the challenged law, here the CLI, MDM, and 

microstamping provisions of the UHA, and the State’s proffered analogues are “relevantly 

similar.” Id. at 2132.  

The analogical inquiry begins with determining “how” and “why” the UHA

“burden[s] a law-abiding citizen’s right to armed self-defense.”  Id. at 2133.  The UHA (1) 

prohibits the commercial sale of semiautomatic handguns, that (2) lack CLI, MDM, and 

microstamping technology.  The first aspect of the UHA goes to how the statute 

accomplishes its goal (prohibiting retail sales of newer models of semiautomatic pistols),

and the second goes to its goal, the why (public safety and furthering law enforcement 

investigative tools). To sustain the UHA’s burden on Plaintiffs’ Second Amendment 
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rights, the State must proffer “relevantly similar” historical regulations that imposed “a 

comparable burden on the right of armed self-defense” that were also “comparably 

justified.” See Rahimi, 61 F.4th at 455 (citing Bruen, 142 S.Ct. at 2136).   

Defendants argue that states “have regulated for firearm safety, particularly to 

prevent accidents and unintentional detonations, since the earliest days of the republic,” 

(Opp’n at 27), and cite to four historical laws and a declaration from Dr. Saul Cornell, the 

Paul and Diane Guenther Chair in American History at Fordham University, to meet its 

burden.  Initially, Defendants point to an 1805 Massachusetts law that required certain guns 

to be inspected, marked, and stamped by an inspector (“prover”) before they could be sold.

(ECF No. 72-5, Cornell Decl. at ¶ 33; id. at Ex. 3.)12 The law required that the prover test 

certain muskets and pistols to ensure they safely discharged.  1805 Mass. Acts 588, § 1.  

The provers duty “shall be to prove” that the “musket barrels and pistol barrels” are 

“sufficiently ground, bored and breeched,” and to prove the musket and pistol barrels “will 

carry a twenty-four-pound shot” 80 yards and 70 yards, respectively, without the barrels 

“burst[ing]” or “in no respect fail[ing.]” Id. If the firearm passed the test, the prover would 

stamp his initials and the year of inspection on the firearm. Id.  

The “why” of the1805 law is to ensure off-brand firearms operated safely—to 

prevent “introduct[ion] [of firearms] into use which are unsafe.”  Id. at Preamble.  In this 

respect, the goal of the law is similar to the CLI and MDM requirements under the UHA: 

public safety. But “how” the 1805 law accomplished its goal is entirely different from the 

CLI, MDM, and microstamping requirements of the UHA.  While the 1805 law prohibits 

introduction of firearms that failed inspection (and are “unsafe”), it did not apply to 

Springfield Armory, which produced the majority of guns in the state,13 and it did not 

 

12  In Boland, et al. v. Bonta, 22-cv-1421, 2023 WL 2588565, at *6-7 (C.D. Cal. Mar. 20, 2323), the State 
proffered additional proving laws as comparators to the challenged UHA provisions.  See id. ECF Nos. 
56 at 13-14; 56-3, Ex. 31 at 1-15 (noting Continental Army, Rhode Island, New Hampshire, New Jersey,
Maryland, Maine, and Pennsylvania had similar proving laws to the 1805 Massachusetts law). 
13 Defendants acknowledge that at the time in Springfield, Massachusetts, most guns were manufactured 
by Springfield Armory, which was under federal control.  (ECF No. 72 at 27-28; Cornell Decl. at ¶ 32.) 
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preclude the purchase of firearms manufactured out of state.  The 1805 law required only 

that all other muskets and pistols be “proved” to ensure they fired and discharged safely

without malfunctioning, in which case the prover would stamp the firearm and approve it 

for commercial sale.  Id. § 3.14 But the 1805 law stopped there.  It did not prescribe 

particular safety features, nor did it require manufactures to add safety features to already 

safe arms. Requiring the testing of firearms to ensure they fired safely without 

malfunctioning is significantly different from requiring manufacturers to add mechanical 

safety features to arms in common use that are indisputably safe and operate as designed 

for self-defense.

In addition, the “why” of the 1805 stamping requirement is not comparable to 

microstamping under the UHA, as the former requirement served only to verify that the 

arm had been tested, was safe—in that it fired without barrel bursting or otherwise failing,

and could be sold. California’s microstamping requirement is designed to assist law 

enforcement in criminal investigations, not firearm discharge safety. Defendants concede 

this point.  (Opp’n Br. at 5) (“Microstamping is intended to provide important investigative 

leads in solving gun-related crimes by allowing law enforcement personnel to quickly 

identify information about the handgun from spent cartridge casings found at the crime 

scene.”) (citation and quotations omitted).  

The comparable burden on the right to self-defense is notable too. As noted, the

1805 law allowed purchasers to buy firearms from Springfield Armory and out of state 

manufacturers, without proofing. In contrast, the CLI, MDM, and microstamping 

provisions prohibit retail sales in the state of a significant segment of the most common 

self-defense firearm sold in America today. Accordingly, the State has not shown that the 

 

14 In this respect, the 1805 law and its barrel safety testing requirements may be similar to the UHA 
provisions that require handguns to meet firing and drop-safety testing requirements.  The Court reserves 
ruling on that issue as it was not briefed by the parties.  Similarly, the parties did not address the UHA’s 
safety device requirement.
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1805 Massachusetts law is relevantly similar or imposed a comparable burden on the right 

of armed self-defense to the three UHA provisions at issue.

Next, Defendants point to three examples of laws regulating the storage of weapons 

with or near gun powder, and the storage of gun powder.15 The Court considers these 

examples in tandem since the goal of these laws, the “why,” is the same. First is a 1783 

Massachusetts law that prohibited storing a loaded weapon in a home.  Act of Mar. 1, 1783, 

ch. XIII, 1783 Mass. Acts 37, An Act in Addition to the Several Acts Already Made for 

the Prudent Storage of Gun Powder within the Town of Boston. Defendants state the text 

of the statute is clear—to prevent “the unintended discharge of firearms [which] posed a 

serious threat to life and limb.”  (ECF No. 72 at 28.) However, that characterization is not 

consistent with the Supreme Court’s assessment, where it addressed the same law, and 

stated the 1783 Massachusetts law “text and its prologue[]makes clear that the purpose of 

the prohibition was to eliminate the danger to firefighters posed by the depositing of loaded 

Arms in buildings.”  Heller, 554 U.S. at 631.  The goal of the statue, the why, is to guard 

against fires and protect firefighters in times when highly combustible gun powder was 

exposed to kerosine lanterns and candles.  See 2 Acts And Laws Of The Commonwealth 

Of Massachusetts 120 (1890) (stating “the depositing of loaded Arms in the Houses [of 

Boston] is dangerous to the Lives of those who are disposed to exert themselves when a 

Fire happens to break out”); see also Jackson v. City & Cnty. of San Francisco, 746 F.3d 

953, 963 (9th Cir. 2014) (stating Boston’s firearm-and-gunpowder storage law is

historically distinct from the challenged firearm regulation in light of Heller). 

Defendants also cite to a 1792 New York City statute, which granted the government 

authority to search for gun powder and transfer gun powder to the public magazine for safe 

 

15  Here, too, the State in Boland proffered additional laws regarding storage of weapons with or near gun 
powder, and the storage of gunpowder.  See Boland, 2023 WL 2588565, at *7-8, 8:22-cv-1421, ECF No. 
56-3, Ex. 31 at 1-15 (C.D. Cal.) (noting gunpowder regulations in New Jersey, Rhode Island, 
Pennsylvania, New Hampshire, Connecticut, Iowa, Indiana, Ohio, Vermont, Tennessee, Nebraska, 
Kentucky, California, and Oklahoma). 
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storage.  An Act to Prevent the Storage of Gun Powder, within in Certain Parts of New 

York City, 2 LAWS OF THE STATE OF NEW-YORK, COMPRISING THE CONSTITUTION, AND 

THE ACTS OF THE LEGISLATURE, SINCE THE REVOLUTION, FROM THE FIRST TO THE 

FIFTEENTH SESSION, INCLUSIVE at 191-2 (Thomas, Greenleaf, ed., 1792). The statute 

“prevent[ed] the storing of Gun-Powder, within certain Parts of the City of New-York.”

Id. Defendants additionally cite to an 1821 Maine law, which authorized government 

officials to enter any building in any town to search for gun powder.  1821 Me. Laws 98, 

An Act for the Prevention of Damage by Fire and the Safe Keeping of Gun Powder, chap. 

25, § 5. Its purpose: “Prevention of Damage by Fire.”  Id.  Like the Massachusetts law, 

the New York City and Maine laws regulated gun powder “due to the substance’s 

dangerous potential to detonate if exposed to fire or heat.”  (ECF No. 72-5, Cornell Decl. 

at ¶ 42.)

The 1783 Massachusetts law, 1792 New York City statute, and 1821 Maine law are 

not analogues to the challenged provisions of the UHA.  Those laws regulated the storage 

of gunpowder and loaded firearms with gun powder for fire-safety reasons, not gun-

operation safety reasons. Thus, the goal of these statutes is fire-safety (the why), and that

goal is addressed by controlling gun powder and loaded gun storage (the how).  These 

statutes “do not remotely burden the right of self-defense as much as an absolute ban on 

handguns.”  Heller, 554 U.S. at 632. While the CLI, MDM, and microstamping provisions 

of the UHA are not an absolute ban on handguns, the provisions operate to ban commercial 

acquisition of a significant segment of popular handguns designed for self-defense.  The 

foregoing fire-safety laws are not “relevantly similar” to the UHA roster provisions, and 

they impose a far less “comparable burden” on Plaintiffs’ Second Amendment rights to 

armed self-defense than does the UHA.

Defendants have not met their burden of presenting relevantly similar, historically 

comparable analogues to the UHA’s CLI, MDM, and microstamping provisions.  Plaintiffs 

have therefore demonstrated likely success on the merits of these claims.   
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c. Scope of Injunction

Any relief granted in a preliminary injunction must be narrowly tailored.  See 

Orantes-Hernandez, 919 F.2d at 558.  Having determined the CLI, MDM, and 

microstamping provisions of the UHA violate Plaintiffs’ Second Amendment rights, the 

Court must address whether the remaining UHA provisions at issue are severable.  If a 

challenged statute contains “unobjectionable provisions separable from those found to be 

unconstitutional,” the court must sever such provisions.  Alaska Airlines, Inc. v. Brock, 480 

U.S. 678, 684 (1987) (cleaned up).  “A court should refrain from invalidating more of [a] 

statute than is necessary.”  Id. “The standard for determining the severability of an 

unconstitutional provision is well established: Unless it is evident that the Legislature 

would not have enacted those [unconstitutional] provisions … independently of that which 

is not, the invalid part may be dropped if what is left is fully operative as a law.”  Id.

(cleaned up). In conducting this inquiry, a court must ask “whether the law remains fully 

operative without the invalid provisions.”  Murphy v. Nat. Collegiate Athletic Ass’n, 138 S 

Ct. 1461, 1482 (2018) (cleaned up).

The initial iteration of the UHA in 1999 deemed revolvers and semiautomatic pistols 

“unsafe” if they lacked a safety device and did not meet firing and drop-safety testing 

requirements.  Cal. Penal Code § 12126(a)(1)-(3), (b)(1)-(3).  Those provisions stood 

independently for many years, and later were incorporated in more recent iterations of the 

UHA.  See id. § 31910(a)(1)-(3), (b)(1)-(3).  As discussed, the Legislature thereafter 

enacted the CLI and MDM provisions in 2003, effective at a later date, see Sen. Bill No. 

489 (Cal. 2003-2004 Reg. Sess.), § 1, and the microstamping provision in 2007, also 

effective at a later date.  See Assem. Bill No. 1471 (Cal. 2007-2008 Reg. Sess.), § 2.  It is 

clear the Legislature would have enacted, and in fact did enact, the earlier provisions 

without the CLI, MDM and microstamping provisions.  Therefore, the CLI, MDM, and 

microstamping provisions, Cal. Penal Code § 31910(b)(4)-(6), are severable from the rest 

of the UHA and may be separately enjoined.
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Under the three-for-one roster removal provision, for each approved semiautomatic 

pistol added to the roster, “three semiautomatic pistols lacking one or more of the 

applicable features described in paragraphs (4), (5), and (6) of subdivision (b)[,]” are 

removed.  Cal. Penal Code § 31910(b)(7).  Paragraphs (4), (5), and (6) of subdivision (b) 

refer to the CLI, MDM, and microstamping provisions, respectively. Id. § 31910(b)(4)-

(6).  The text of subdivision (b)(7) makes clear it was “obviously meant to work together” 

with its companion subdivisions (b)(4)–(6).  Murphy, 138 S. Ct. at 1483.  Therefore, the 

three-for-one removal provision cannot be severed as it is not “fully operative without the 

invalid provisions.”  Id. at 1482.  As such, the California Legislature could not have 

intended for it to stand independently of the invalid provisions.  The three-for-one removal 

provision is therefore enjoined.

Unless it is evident the Legislature would not have enacted the rest of the law, “the 

invalid provisions may be dropped if what is left is fully operative as a law.”  New York v. 

United States, 505 U.S. 144, 186 (1992).  Here, the remaining UHA roster provisions are

fully operative without the CLI, MDM, microstamping, and three-for-one removal 

provisions.  There is no indication the Legislature would not have enacted the remaining 

roster provisions without the invalid provisions.  Therefore, the invalid provisions, Cal. 

Penal Code §§ 31910(b)(4)-(7), are severed and separately enjoined.16

d. Discovery Request

Defendants request additional time to conduct historical research and consult

additional experts.  However, Defendants have had three months to mount a defense since 

the filing of the TAC.  In addition, Bruen was decided on June 23, 2022, more than 19

months before Defendants’ Opposition Brief was filed in this matter on January 27, 2023.

And in light of Bruen, the parties stipulated in July 2022 to vacating the scheduling order 

 

16  Because the three-for-one roster removal provision is not severable from the CLI, MDM and 
microstamping provisions, the Court declines to address Defendants’ arguments that Plaintiffs’ challenge 
to roster removal provision fails for lack of standing and ripeness.  (Opp’n at 17) (ECF No. 72.)   
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and the filing of a Second Amended Complaint by Plaintiffs. (ECF No. 45.)  The need for 

a historical deep dive to find regulations comparable to the UHA is no surprise to

Defendants.  In fact, Defendants were presented with this exact task in November 2022 in 

Boland, et al. v. Bonta, No. 8:22-cv-1421 (C.D. Cal.).  Defendants there briefed a nearly 

identical challenge under the Second Amendment to the CLI, MDM, and microstamping 

requirements of the UHA and appeared for a preliminary injunction hearing with the same 

expert they retained here, Dr. Cornell. Following that hearing, Defendants provided two 

additional rounds of briefing on the merits.  The district court in Boland issued its decision 

on March 20, 2023, and provided a reasoned analysis and similar conclusions to those 

reached by this Court.   

Defendants also point to authorities cited to the district court in Pena v. Lindley, No. 

2:09-cv-01185 (E.D. Cal.) (ECF No. 76), which demonstrate the CLI and MDM 

technology has existed since the late 1800’s and 1910, respectively.  Defendants assert 

additional time is needed to evaluate those authorities.  However, those authorities simply 

note the existence of CLI and MDM technology, not regulations mandating use of that 

technology on arms then for sale.  

Finally, the State is engaged in a significant number of related cases in addition to 

the present case and Boland. See Defending California’s Commonsense Firearms Laws,

CALIFORNIA DEPARTMENT OF JUSTICE, OFFICE OF THE ATTORNEY GENERAL, Sept. 19, 2022, 

https://oag.ca.gov/ogvp/2a-cases (listing twenty-five lawsuits in which the State is 

currently defending various California gun laws under Second Amendment challenges.)  

Given the amount of time and resources the State has already spent researching historical 

analogues in this and similar cases, as well as the posture of this case—on for preliminary

injunction with the opportunity to further develop the record on a motion for permanent 

injunction—the Court respectfully denies the State’s request for additional time.  

2. Irreparable Harm

 It is well-established that loss of “the enjoyment of Second Amendment rights 

constitutes irreparable injury.”  Duncan v. Becerra, 265 F.Supp.3d 1106, 1135 (S.D. Cal. 
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2017). “[C]onstitutional violations cannot be adequately remedied through damages and 

therefore generally constitute irreparable harm.” Am. Trucking Ass’ns v. City of Los 

Angeles, 559 F.3d 1046, 1059 (9th Cir. 2009)); see also Ezell v. City of Chicago, 651 F.3d 

684, 699 (7th Cir. 2011) (stating infringements of the Second Amendment are irreparable 

and cannot be compensated by damages).  So it is here.  The UHA’s CLI, MDM, and 

microstamping provisions infringe Plaintiffs’ Second Amendment rights, thus causing 

irreparable harm. 

3. Balance of Equities and Public Interest

At this step, it is necessary to “pay particular regard for the public consequences in 

employing the extraordinary remedy of injunction.”  Winter, 555 U.S. at 24.  Defendants 

contend if this Court enjoins enforcement of the UHA, it creates “public safety risks” 

because “[t]he absence of a chamber load indicator or magazine disconnect mechanism in 

a semiautomatic pistol increases the risk of accidental discharge and injury to

Californians.”  (ECF No. 72 at 33.) But “grandfathered” handguns without CLI, MDM, or 

microstamping features are already available to Californians.  Of the 499 grandfathered

semiautomatic pistols, only 32 have CLI and MDM features.  (See ECF No. 72-4, Gonzalez 

Decl. at ¶ 7.)  

Defendants also argue “[t]he status quo poses no threat of injury to Plaintiffs, and an 

injunction would seriously undermine California’s considered effort to improve the safety 

of handguns sold in California.”  (ECF No. 72 at 2.) However, when challenged 

government action involves the exercise of constitutional rights, “the public interest . . . 

tip[s] sharply in favor of enjoining” the law.  Klein v. City of San Clemente, 584 F.3d 1196, 

1208 (9th Cir. 2009). As discussed, Plaintiffs have demonstrated likely success that the

CLI, MDM, and microstamping requirements violate their rights under the Second 

Amendment.  Therefore, the balance of equities and public interest tips in favor of 

Plaintiffs. A preliminary injunction shall therefore issue.
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B. Bond Requirement

When a motion for preliminary injunction is granted, the plaintiff is required to post 

security “in an amount that the court considers proper to pay the costs and damages 

sustained by any party found to have been wrongfully enjoined or restrained.”  Fed. R. Civ. 

P. 65(c).  District courts have wide discretion in determining the amount of bond.  Save 

Our Sonoran, Inc. v. Flowers, 408 F.3d 1113, 1126 (9th Cir. 2005). In public interest 

litigation, “requiring nominal bonds is perfectly proper,”  id., and “[c]ourts routinely 

impose no bond or minimal bond in public interest … cases.”  City of South Pasadena v. 

Slater, 56 F.Supp.2d 1106, 1148 (C.D. Cal. 1999).  This is such a case.  Accordingly, the 

Court waives bond.

C. Stay Pending Appeal

Under Federal Rule of Civil Procedure 62(c), the district court has discretion to stay 

enforcement of an injunction pending appeal. Defendants ask the Court to stay 

enforcement pending appeal. A stay is not a matter of right and depends on the 

circumstances of the particular case.  Lair v. Bullock, 697 F.3d 1200, 1203 (9th Cir. 2012).  

Courts consider: “(1) whether the stay applicant has made a strong showing that he is 

likely to succeed on the merits; (2) whether the applicant will be irreparably injured absent 

a stay; (3) whether issuance of the stay will substantially injure the other parties in the 

proceeding; and (4) where the public interest lies.”  Nken v. Holder, 556 U.S. 418, 434 

(2009) (citation omitted). The first two factors are “most critical” in determining whether 

a stay is appropriate. Id. 

While Plaintiffs have demonstrated likely success on the merits, and Defendants will 

not be irreparably injured absent a stay, the Court believes an orderly process is in the best 

interests of the parties.  The UHA has prohibited commercial sales of the handguns at 

issue for more than a decade.  This lawsuit has been pending since November 10, 2020,

and the parties have litigated at a leisurely pace since its inception.  Everyone was waiting 

for Bruen.  Its arrival does not erase the prior pace of this litigation, and need not hasten 

it now.  Moreover, the district court in Boland recently enjoined enforcement of the CLI, 
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MDM, and microstamping provisions. See Boland, 2023 WL 2588565, at *1. There, the 

court stayed enforcement of the injunction for fourteen days pending the State’s decision 

whether to file an appeal. The State has since filed an emergency motion for partial stay 

pending appeal of the preliminary injunction issued in Boland. See Boland et al. v. Bonta,

No. 23-55276 (Dkt. No. 2-1) (9th Cir. Mar. 27, 2023).  On March 22, 2023, after the 

decision in Boland was filed, this Court held a status conference with the parties.  Both 

parties requested that the Court issue its decision, as this case was filed first and presents 

issues not addressed in Boland. Therefore, the Court issues its decision herein but stays 

enforcement pending appeal or further hearing on this matter.

IV.

CONCLUSION AND ORDER

For these reasons, the Court hereby ORDERS the following: (1) Plaintiffs’ motion 

for a preliminary injunction is GRANTED as to California Penal Code §§ 31910 (b)(4), 

(5), (6) & (7) (CLI, MDM, microstamping, and three-for-one removal provisions); (2) 

Plaintiffs’ motion for a preliminary injunction is DENIED as to all other challenged 

provisions of the UHA; (3) Defendants are ENJOINED from enforcing California Penal 

Code §§ 31910 (b)(4), (5), (6) & (7) (CLI, MDM, microstamping, and three-for-one 

removal provisions); (4) posting of bond is waived; and (5) the preliminary injunction is 

STAYED pending appeal or further hearing on this matter, whichever occurs first. 

The Court sets the matter for a telephonic status conference on April 14, 2023, at 

1:30 p.m., at which time the parties shall advise the Court how they wish to proceed.

IT IS SO ORDERED.

Dated:  March 31, 2023 

      ____________________________

      Hon. Dana M. Sabraw, Chief Judge
      United States District Court

_______________________
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SAN DIEGO, CALIFORNIA - FRIDAY, FEBRUARY 10, 2023 - 1:30 P.M. 

*  *  * 

THE CLERK:  CALLING NO. 17 ON THE CALENDAR, CASE NO

20CV2910, RENNA ET AL V BECERRA ET AL.

THE COURT:  GOOD AFTERNOON.  MAY I HAVE APPEARANCES,

PLEASE?

MR. BENBROOK:  GOOD AFTERNOON, YOUR HONOR.  BRADLEY

BENBROOK FOR THE RENNA PLAINTIFFS.

THE COURT:  THANK YOU.

MS. BOUTIN:  GOOD AFTERNOON, YOUR HONOR.  GABRIELLE

BOUTIN ON BEHALF OF THE ATTORNEY GENERAL.  

THE COURT:  GOOD AFTERNOON.  

I HAVE READ EVERYTHING, I APPRECIATE THE BRIEFING.

I HAVE A COUPLE OF PRELIMINARY QUESTIONS.

PRELIMINARY INJUNCTION VERSUS SUMMARY JUDGMENT.  I

UNDERSTAND THE PLAINTIFFS WOULD BE CONTENT TO GO EITHER WAY.

YOUR POSITION IS THERE ARE REALLY NO DISPUTED FACTS.  THE

COURT CAN TAKE THIS PRELIMINARY INJUNCTION, COLLAPSE THE

HEARING INTO A PERMANENT INJUNCTION HEARING TODAY, OR TREAT IT

AS A RULE 56 MOTION AND ENTER SUMMARY JUDGMENT.

MR. BENBROOK:  THAT'S RIGHT, YOUR HONOR.  THAT IS

OUR POSITION.  AND I AM HAPPY TO EXPAND ON WHY IT IS

APPROPRIATE TO GO TO THE MERITS RIGHT NOW, IF YOU ARE READY

FOR THAT, OR I CAN WAIT.

THE COURT:  LET ME INQUIRE OF DEFENSE COUNSEL.  
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WHAT ARE THE DISPUTED FACTS?  YOU HAD MENTIONED THAT

IF IT IS CONVERTED TO A RULE 56 MOTION YOU WOULD NEED

ADDITIONAL TIME FOR EXPERT TESTIMONY AND HERE -- 

MS. BOUTIN:  ONLY POSSIBLY, YOUR HONOR.  I MEAN, WE

BELIEVE THAT, AS A MATTER OF LAW, THEIR CLAIM FAILS.  SO FOR

THAT REASON WE CERTAINLY DON'T THINK THAT THEY ARE ENTITLED TO

PRELIMINARY INJUNCTION.  

SO THERE IS ESSENTIALLY A TWO-PRONG TEST IN BRUEN.

WE BELIEVE THIS SHOULD BE DECIDED AS A MATTER OF LAW ON THE

FIRST PRONG.  ON THE SECOND PRONG WE ALSO BELIEVE WE SHOULD

PREVAIL ON THE MOTION.  

BUT IF YOUR HONOR BELIEVES THAT THE STATE HAS NOT

SHOWN ENOUGH EVIDENCE, IN THAT EVENT WE WOULD ASK FOR

ADDITIONAL TIME FOR MORE EXPERT DISCOVERY.  AND WE WOULD BE

PREPARED TO TALK ABOUT WHY THAT WOULD BE NECESSARY.

THE COURT:  WHAT WOULD THAT EXPERT DISCOVERY LOOK

LIKE?  BECAUSE I HAVE THE DECLARATIONS NOW, A VERY THOROUGH

ONE FROM PROFESSOR CORNELL.

MS. BOUTIN:  SURE.  YOUR HONOR, I WOULD IMAGINE THAT

IT WOULD LOOK LIKE A MORE IN-DEPTH REPORT FROM PROFESSOR

CORNELL.  HE CERTAINLY IS IN-DEPTH IN TERMS OF PROVIDING

BACKGROUND AS TO SPECIFIC LAWS, HE SIMPLY DIDN'T HAVE ENOUGH

TIME TO DO AS THOROUGH RESEARCH AS HE WOULD HAVE LIKED FOR US

TO GATHER ALL OF THE LAWS.  WE WOULD BE HAPPY TO FILE A

COMPENDIUM.  
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AND, IN ADDITION, IN MANY OF THESE CASES A LOT OF

TIMES THERE IS MORE THAN ONE EXPERT INVOLVED IN THESE MATTERS

AND THERE IS MORE THAN ONE -- THERE IS MORE THAN ONE HISTORIAN

THAT OPINES ON THESE MATTERS.  YOU KNOW, I THINK, IN OTHER

CASES BEFORE DISTRICT COURTS RIGHT NOW, THERE MIGHT BE FIVE OR

SIX EXPERTS.  SO THESE ARE NOT SIMPLE ISSUES.  

IF YOU LOOK AT THE BRUEN DECISION ITSELF, THE AMOUNT

OF THE DECISION THAT IS TAKEN UP BY AN INCREDIBLY IN-DEPTH AND

COMPLEX HISTORICAL ANALYSIS IS PRETTY IMPRESSIVE.  

AND I THINK -- YOU KNOW, THERE IS ALSO A DIFFERENCE,

I THINK, BETWEEN -- I MEAN, ESSENTIALLY HERE THE MOTION WAS

FILED A LITTLE BEFORE THE HOLIDAYS.  SO THERE IS THAT AMOUNT

OF TIME.  AND THEN OUR -- THEN OUR OPPOSITION WAS DUE JUST A

COUPLE OF WEEKS AGO.  SO THERE WAS REALLY A LITTLE OVER A

MONTH.  AND SO YOU DO WHAT YOU CAN IN A MONTH BUT YOU DON'T

CREATE A PLAN FOR WHAT THE FULL SCALE WOULD LOOK LIKE.  

SO IT IS NOT -- YOU KNOW, EVEN IF WE WERE TO GET,

YOU KNOW, ANOTHER TWO MONTHS, THAT WOULDN'T BE THE SAME AS

HAVING THREE MONTHS OUT OF THE GATE.  SO IT IS JUST A MATTER

OF AS -- AS JUDGE WU SAID IN HIS OPINION IN DEFENSE

DISTRIBUTED, YOU KNOW, IT IS NOT -- I MEAN, THAT IS NOT REALLY

POSSIBLE FOR THE STATE TO DO IN 30 DAYS, MUCH LESS, I THINK HE

SAID, 56 DAYS, GIVEN THE COMPLEXITY OF WHAT IS REALLY INVOLVED

IN THE ANALYSIS.

THE COURT:  THE SEARCH REALLY WOULD BE FOR ANALOGOUS
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REGULATIONS, AND MAKING THE ARGUMENT THAT THE REGULATIONS YOU

FIND ARE HISTORICALLY CONSISTENT WITH THE UHA.

MS. BOUTIN:  THAT'S RIGHT, YOUR HONOR.

THE COURT:  HASN'T THERE BEEN, WITH ALL OF THESE

PENDING CASES, I KNOW OTHER JUDGES HAVE ORDERED ALL OF THE

LAWS.

MS. BOUTIN:  THAT WOULD DEFINITELY HELP, YOUR HONOR.

BUT I DO THINK WHEN YOU ARE TALKING ABOUT ANALOGOUS LAWS YOU

HAVE TO LOOK AT WHAT TYPE OF LAW ARE YOU TRYING TO ANALOGIZE

TO.  SO THERE ISN'T -- AREN'T NECESSARILY THE SAME ANALOGOUS

LAWS OUT THERE.  

IF WE ARE TALKING ABOUT IN THIS CASE, WHERE WE ARE

TALKING ABOUT PREVENTING ACCIDENTS DUE TO FIREARM COMPONENTS

AND HOW THEY ARE STORED, AS OPPOSED TO A CASE WHERE YOU ARE

TALKING ABOUT, YOU KNOW, ASSAULT WEAPONS AND WHERE YOU CAN BAN

DANGEROUS UNUSUAL WEAPONS, AND WHAT THE HISTORY OF THOSE LAWS

IS.  

SO IT IS CERTAINLY -- THERE IS CERTAINLY -- AND I

KNOW DR. CORNELL WOULD SPEAK TO THIS.  THERE IS CERTAINLY A

LOT MORE RESEARCH TO BE DONE.  ALTHOUGH HE IS CONTINUING RIGHT

NOW, YOU KNOW, HE ALREADY -- HE HAS COMPILED A MUCH LENGTHIER

LIST OF GUNPOWDER LAWS.  

AND I DON'T WANT TO GET TOO MUCH -- INTO TOO MUCH

DETAIL RIGHT HERE, BUT THIS ALSO -- THIS DOES BRING ME ALSO TO

A POINT THAT I HOPE YOUR HONOR IS AWARE OF, THE BONTA CASE
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HAPPENING RIGHT NOW IN THE CENTRAL DISTRICT.  THAT ALSO IS

CHALLENGING PROVISIONS OF THE UNSAFE HANDGUN ACT.  AND THERE

IS ALSO A MOTION FOR PRELIMINARY INJUNCTION PENDING IN THAT

CASE RIGHT NOW.  I WANTED TO MAKE SURE THAT WAS ON YOUR RADAR.

THE COURT:  I WASN'T AWARE OF THAT CASE.  WHAT'S THE

CHALLENGE THERE?  

MS. BOUTIN:  IT IS TO -- THE CASE IS A LITTLE BIT

SIMILAR TO THIS ONE IN THAT IN THEIR PAPERS THEY APPEAR TO

CHALLENGE A WIDE SWATH OF PROVISIONS.  IN THEIR -- AT THEIR

PRELIMINARY INJUNCTION HEARING I BELIEVE THEY NARROWED IT DOWN

TO CHALLENGING THE CHAMBER LOAD INDICATOR, MAGAZINE DISCONNECT

MECHANISM, AND MICROSTAMPING REQUIREMENTS IN THAT CASE.

THE COURT:  HOW COME THEY ARE BEING HEARD IN TWO

DIFFERENT DISTRICTS?

MS. BOUTIN:  THIS CASE WAS FILED FIRST, AND THEN THE

OTHER PLAINTIFF, IT IS A SEPARATE GROUP OF PLAINTIFFS.  SO NO

OVERLAP ON THAT SIDE WITH THE PARTIES, I UNDERSTAND.  SO THAT

IS HOW.

THE COURT:  IS THERE POTENTIAL FOR INCONSISTENT

RULINGS?  WHAT DO YOU KNOW ABOUT THAT OTHER CASE?

MR. BENBROOK:  THERE ARE OVERLAPPING CLAIMS.  

I AM NOT INVOLVED IN THAT.  MY FIRM IS NOT INVOLVED.  

THERE ARE NO OVERLAPPING PLAINTIFFS, I AM CONFIDENT

OF THAT.

AND SO, YES, WE WERE FILED BEFORE AND WE ARE
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PRESSING AHEAD.

THE COURT:  IS THERE THE IDEA OF A MOTION TO

TRANSFER OR STAY, OR DO YOU KNOW?

MR. BENBROOK:  THERE HASN'T BEEN ONE FILED.

THE COURT:  ALL RIGHT.   

AND THAT CASE IS PENDING BEFORE JUDGE WU?

MS. BOUTIN:  NO.  THAT CASE IS PENDING BEFORE JUDGE

CARNEY, I BELIEVE.

THE COURT:  OKAY.

MR. BENBROOK:  AND IF I JUST -- I BELIEVE THERE IS

STILL FURTHER BRIEFING TO BE DONE IN THAT CASE.  

THE COURT:  YES.

MR. BENBROOK:  THEY ARE BEHIND US IN TERMS OF THE

SCHEDULING.

THE COURT:  SO ANOTHER -- JUST SPEAKING

HYPOTHETICALLY.  IF THE COURT WERE TO GRANT PRELIMINARY

INJUNCTION, IT COULD SET A HEARING FOR A PERMANENT INJUNCTION

AND ADDITIONAL RESEARCH, EXPERT TESTIMONY COULD BE GATHERED

BETWEEN NOW AND THEN.

MS. BOUTIN:  THAT'S RIGHT, YOUR HONOR.

THE COURT:  OKAY.

MR. BENBROOK:  YOUR HONOR, MAY I TALK A LITTLE BIT

ABOUT THE MILLER CASE?  

THE COURT:  YES.

MR. BENBROOK:  IT IS WORTH EMPHASIZING.  I DON'T
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THINK IT IS FAIR TO SAY THAT IS AN ENTIRELY SEPARATE EXERCISE.  

THE STATE CATALOGED, ON JANUARY 11, A MASSIVE

COMPILATION OF LAWS THAT THEY CONTEND ARE POTENTIALLY RELEVANT

TO THE ASSAULT WEAPONS BAN.  95 PAGES OF SMALL PRINT

IDENTIFYING 316 LAWS.  

I WOULD RESPECTFULLY SUBMIT, IF THERE WAS A LAW

THAT -- OUT THERE THAT THE STATE THOUGHT COULD SUPPORT THEIR

THEORY HERE, IN ADDITION TO WHAT THEY HAVE ALREADY IDENTIFIED,

IT WOULD HAVE BEEN ON THAT LIST AND WOULD HAVE BEEN -- WOULD

HAVE BEEN CITED HERE.  

I MEAN, THE STATE HAS BEEN DIGGING INTO HISTORY IN

MULTIPLE CASES SINCE THE DAY AFTER BRUEN WAS DECIDED.  AND

WHAT COUNSEL -- AND COUNSEL AFFIRMS THAT.  IN ALL OF THESE

CASES THE HISTORY IS BEING DUG UP, AND I THINK THAT CUTS

AGAINST THE STATE HERE.

THE COURT:  ALL RIGHT.

DIFFERENT QUESTION HERE.

I WENT ON THE WEBSITE, THE ATTORNEY GENERAL'S

WEBSITE, YESTERDAY AND FOUND IT SAYS RECENTLY ADDED HANDGUN

MODELS TO THE ROSTER.  AND THERE ARE TWO OF THEM?

MS. BOUTIN:  I HAVE NOT LOOKED RECENTLY, BUT I WOULD

ASSUME THOSE ARE MOST LIKELY EITHER -- THOSE ARE MOST LIKELY

EITHER NOT SEMIAUTOMATIC PISTOLS, SO EITHER REVOLVERS OR

SINGLE-SHOT PISTOLS, OR THEY ARE WHAT THEY CALL SIMILARS,

WHICH IS WHERE THERE IS ONLY A COSMETIC DIFFERENCE.
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THE COURT:  THEY APPEAR TO BE SEMIAUTOMATIC.  ONE IS

A FRANKLIN ARMORY 9MMX19 PISTOL, 3.9-INCH BARREL.  THE MODEL

IS CA320.  AND THEN THERE IS A P320 9MM PISTOL, 3.9-INCH

BARREL.  

MOST OF THESE 9 MILLIMETERS ARE SEMIAUTOS.  

THE FIRST ONE, FRANKLIN, IT SAYS DATE ADDED FEBRUARY

3 OF THIS YEAR.  THE OTHER ONE IS MANUFACTURER SECOND

AMENDMENT, P320, ADDED JANUARY 18 THIS YEAR.

SO JUST LOOKING AT THIS, DOES THAT MEAN THAT THERE

ARE TWO MODELS THAT MANUFACTURERS HAVE COMPLIED WITH THE THREE

FEATURES?

MS. BOUTIN:  NOT NECESSARILY, YOUR HONOR.  

MODELS CAN ALSO BE ADDED TO THE ROSTER IF THEY ARE

WHAT IS CALLED A, QUOTE, SIMILAR; WHICH MEANS ITS DIFFERENCES

WITH A MODEL ALREADY ON THE ROSTER ARE -- ARE MERELY COSMETIC.

THE COURT:  THAT IS PROBABLY THE CASE.

MS. BOUTIN:  YES.

MR. BENBROOK:  YES.  AND THE EVIDENCE, I BELIEVE,

ESTABLISHES HERE THERE IS NO GUN ON THE MARKET THAT HAS ALL

THREE OF THOSE FEATURES.

THE COURT:  RIGHT.

SO WITH THESE TWO NEW GUNS BEING ADDED, THAT MEANS

DOJ WILL DROP SIX OFF.  NO?

MS. BOUTIN:  NO, YOUR HONOR.  

THE ONLY TIME THEY DROP OFF MODELS IS WHEN THERE IS
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A SEMIAUTOMATIC PISTOL ADDED THAT DOES HAVE ALL THREE.

THE COURT:  THAT'S RIGHT.  OKAY.  THANK YOU.

SO I THINK WHEN I LOOKED AT THIS I -- YOU HAVE

ANSWERED MY QUESTIONS.  IT IS PROBABLY NOT WHAT IT APPEARED TO

BE.

IT IS NOT DISPUTED THAT THERE ARE NO NEW MODELS OF

GUNS THAT HAVE BEEN ADDED TO THE ROSTER SINCE 2013.  IS THAT

RIGHT?

MS. BOUTIN:  THERE HAVE BEEN MODELS OF HANDGUNS -- I

GUESS -- IS YOUR QUESTION IT IS NOT DISPUTED THERE HAVE BEEN

NO MODELS ADDED THAT HAVE THE THREE SAFETY FEATURES WE HAVE

BEEN TALKING ABOUT?

THE COURT:  YES.  

MS. BOUTIN:  YES, I BELIEVE THAT IS CORRECT.  

YOUR HONOR, MAY I POINT OUT SOMETHING --  

THE COURT:  YES.

MS. BOUTIN:  -- THAT I THINK IS IMPORTANT THAT IS

RELATED TO THAT, THOUGH?

THE COURT:  YES.

MS. BOUTIN:  WE POINTED OUT IN OUR BRIEF THAT IT IS

IMPORTANT TO LOOK AT THE VARIOUS PROVISIONS OF THE UHA

SEPARATELY.  WE CAN CALL THEM THE UHA, BUT IT HAS BEEN A

SERIES OF ENACTMENTS.  WE ARE NOT TALKING ABOUT ONE ENACTMENT,

SO IT IS NOT EVEN TECHNICALLY ABOUT SEVERABILITY AMIDST ONE

ENACTMENT.  
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AND I THINK IT IS IMPORTANT TO NOTE, I THINK EVEN

ONE OF THE PLAINTIFFS' DECLARATIONS TALKED ABOUT HE BELIEVES

AT ONE POINT THE ROSTER HAD AROUND 1300 MODELS ON IT.  

AND, I APOLOGIZE, I WOULD BE WILLING TO -- I WOULD

BE HAPPY TO SUBMIT A SUPPLEMENTAL DECLARATION.  BUT OUR

WITNESS, THE SPECIAL AGENT SUPERVISOR SAL GONZALEZ OF THE 

BUREAU OF FIREARMS, TOOK A LOOK.  AND I THINK IT IS IMPORTANT

TO NOTE THAT -- 

BACKING UP ONE MOMENT.  

OVER TIME, VARIOUS PROVISIONS WERE ADDED TO THE ACT.

THE CLI AND MDM REQUIREMENTS WENT INTO PLACE IN 2006, 2007.

THE MICROSTAMPING REQUIREMENT BECAME EFFECTIVE IN 2010.  

AND BETWEEN THAT TIME APPROXIMATELY -- THE NUMBER OF

MODELS ON THE ROSTER ROSE APPROXIMATELY FROM ABOUT 1,000 TO

1300.  

SO WHEN WE ARE TALKING ABOUT LOOKING AT WHICH

PROVISION MIGHT BE CAUSING ANY NUMBER OF HANDGUNS TO GO DOWN

WHICH -- WE DON'T -- WE DON'T BELIEVE YOU HAVE TO GET TO THAT

STEP.  

BUT IF, TO THE EXTENT THAT THAT MATTERS, THE NUMBERS

CONTINUED TO RISE EVEN ONCE THE CLI AND MDM REQUIREMENTS WENT

IN -- AND IT IS UNDISPUTED THAT THERE ARE SOME HANDGUNS WITH

THOSE FEATURES ON THERE.  

SO I THINK WHEN WE LOOK AT EACH REQUIREMENT IT IS

IMPORTANT TO LOOK AT WHAT THE POSSIBLE -- WHAT HAS BEEN

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ER-075

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-3, Page 13 of 283



    13

ACTUALLY SHOWN BY THE PLAINTIFFS AS FAR AS CAUSATION GOES WITH

THE HANDGUN -- THE NUMBER OF HANDGUNS ON THE ROSTER.

THE COURT:  IT IS NOT DISPUTED THAT SINCE 2013 THERE

WERE APPROXIMATELY 1300 HANDGUNS; NOW THERE ARE JUST OVER 800.

BUT YOU ARE SAYING THAT IS FOR A VARIETY OF REASONS.

MS. BOUTIN:  RIGHT.  BUT -- BUT -- AND MY POINT IS

JUST THAT PRIOR TO -- THAT -- THAT -- THAT DATE THAT YOU ARE

LOOKING AT SINCE IT HAS GONE DOWN IS WHEN MICROSTAMPING WENT

INTO PLACE.  BEFORE THAT OTHER PROVISIONS OF THE UHA WERE IN

PLACE, AND THE ROSTER NUMBERS HAD CONTINUED TO GROW.  

SO THAT IS WHY IT IS IMPORTANT TO LOOK AT, OKAY,

WHICH PROVISION ARE WE TALKING ABOUT COULD ACTUALLY BE CAUSING

THE NUMBER OF HANDGUNS ON THE ROSTER TO DECREASE.  

WE CAN'T -- YOU KNOW, PRETTY MUCH ALL SEMIAUTOMATIC

PISTOLS HAVE, YOU KNOW, A SAFETY OR, YOU KNOW, THE ONES THAT,

YOU KNOW, MY UNDERSTANDING IS THEY GENERALLY PASS THE LAB

TESTING REQUIREMENTS BECAUSE, YOU KNOW, THEY ARE IMPORTANT

REQUIREMENTS.  

YOU KNOW, THOSE -- THERE HAS BEEN NO SHOWING THAT

THOSE CAUSE ANY HANDGUNS NOT TO MAKE IT ONTO THE ROSTER.  AND

BECAUSE IF YOU LOOK AT THE NUMBERS, THE CLI AND THE MDM

REQUIREMENTS ALSO FALL INTO THAT BUCKET OF THERE SIMPLY HAS

BEEN NO SHOWING THAT THOSE PROVISIONS HAVE CAUSED PLAINTIFFS

NOT TO BE ABLE TO KEEP AND BEAR ANY PARTICULAR HANDGUN MODEL.

THE COURT:  THE STATE CHARACTERIZES THE CLI AND MDM
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AS SAFETY FEATURES, AND THE MICROSTAMPING AS INVESTIGATIVE,

PROMOTING LAW ENFORCEMENT INVESTIGATION.

MS. BOUTIN:  YES, I THINK THAT RIGHT -- THAT IS

RIGHT.  I THINK THEY ALL FALL INTO, YOU KNOW, THE BROADER

CATEGORY OF PUBLIC SAFETY.  

BUT WHEN WE ARE TALKING ABOUT WHAT MAKES A

PARTICULAR HANDGUN SAFER, THE CLI AND MDM FALL IN THAT

CATEGORY.  AND MICROSTAMPING IS JUST A LITTLE BIT DIFFERENT

BECAUSE IT HAS TO DO WITH AIDING LAW ENFORCEMENT WHEN THERE

HAS BEEN A SHOOTING CRIME.

THE COURT:  AND DO YOU DISPUTE THAT THE UHA, TAKING

ALL OF THE PROVISIONS, PROHIBITS THE SALE OF HUNDREDS OF

MODELS OF HANDGUNS THAT ARE IN COMMON USE IN THE UNITED

STATES?

MS. BOUTIN:  FRANKLY, YOUR HONOR, THAT'S AN ISSUE

THAT, ONE, I DON'T THINK IS RELEVANT BECAUSE THE ISSUE OF

COMMON USE IS A LIMITATION ON THE RIGHT TO OWN WEAPONS.  SO I

DO NOT THINK THAT IS RELEVANT.  

BUT IF ONE WERE TO THINK THAT IS RELEVANT, I WOULD

SAY THAT THERE HAS BEEN NO PRIMA FACIE SHOWING OF COMMON USE

BY PLAINTIFFS.  THEY HAVE THE BURDEN OF PERSUASION, THEY HAVE

THE BURDEN OF PRODUCTION ON THIS ISSUE IF IT WERE RELEVANT.  

SO, YOU KNOW, ON ONE HAND PLAINTIFFS SAY THE MODEL

OF HANDGUN MATTERS BECAUSE THEY ARE SO DIFFERENT FROM ONE

ANOTHER THAT THERE IS A DIFFERENCE IN HOW -- HOW WELL THEY CAN
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BE USED FOR SELF DEFENSE; BUT THEN, ON THE OTHER HAND, THEY

DON'T WANT TO HAVE TO MAKE THE SHOWING AS TO WHICH MODELS ARE

ACTUALLY IN COMMON USE.  THEY ARE JUST TRYING TO SAY THAT

THERE -- THERE ARE LOTS OF ADDITIONAL MODELS THAT ARE IN

COMMON USE, AND JUST KIND OF MAKE THAT SUFFICIENT FOR THEIR

SHOWING.  

SO, AGAIN, TO SUM UP, WE DON'T THINK THE COMMON USE

ISSUE IS RELEVANT HERE BECAUSE IT IS A LIMITATION ON THE

SECOND AMENDMENT RIGHT.  IT IS NOT -- IT DOESN'T -- IT'S NOT

SUFFICIENT TO SATISFY THE RIGHT.  BUT WE CERTAINLY DON'T THINK

THEY HAVE MET THEIR BURDEN ON THAT ISSUE ANYWAY.  

THE COURT:  WHAT ABOUT THE DECLARATION THAT WAS

PROVIDED.  SO IN THAT THE DECLARANT STATES, FOR EXAMPLE, THAT

THERE ARE HUNDREDS OF MODELS THAT ARE IN COMMON USE THROUGHOUT

THE UNITED STATES THAT ARE PROHIBITED FROM SALE IN CALIFORNIA

UNDER THE UHA.  

AND THEN SPECIFICALLY HE TALKS ABOUT THE GLOCK F43,

THE SIG 320, AND THE SPRINGFIELD HELLCAT, THAT THESE ARE IN

COMMON USE THROUGHOUT THE REST OF THE NATION.  IS THAT

DISPUTED?

MS. BOUTIN:  I THINK THE MORE GENERAL STATEMENT

ABOUT ALL -- WELL, THERE ARE SEVERAL PARTS TO THAT, SO PLEASE

LET ME KNOW IF I MISSED A PART.

I WILL SAY FOR THE -- FOR THE SPECIFIC HANDGUNS, I

WOULD SAY I DON'T THINK THAT REACHES THE LEVEL OF PRIMA FACIE
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EVIDENCE.  I THINK THAT IS A VERY CONCLUSORY STATEMENT THAT IS

NOT BACKED UP BY SALES OR ANY OTHER KIND OF NUMBERS BY

PLAINTIFF.  AND I THINK IF YOU LOOK, I BELIEVE IN OUR RESPONSE

TO SEPARATE STATEMENT WE HAD CASE LAW CITATIONS OF WHAT

CONSTITUTES SUFFICIENT PRIMA FACIE EVIDENCE.  

AND AS FAR AS THE MORE GENERAL STATEMENTS MADE, I

MEAN, I THINK WE HAVE -- THERE IS CERTAINLY -- THERE HAS JUST

CERTAINLY BEEN NO DISCOVERY.  AND, AGAIN, NOTHING -- NO

REPRESENTATION ON NUMBERS OF WHAT CONSTITUTES COMMON USE.  

ARE THERE A NUMBER OF HANDGUNS THAT ARE SOLD IN

OTHER STATES AND MAYBE -- MAYBE WIDELY USED?  PROBABLY.  BUT I

DON'T KNOW WHICH ONES AND I DON'T KNOW WHAT THE NUMBERS ARE.  

AND, AGAIN, I ALSO THINK IT IS IMPORTANT IN THIS

CASE -- YOU KNOW, AGAIN, WE HAD ONLY A LITTLE OVER A MONTH TO

RESPOND, BUT THERE IS NO SCHEDULING ORDER IN THIS CASE.  THERE

HAS BEEN NO NOTICE AS TO WHAT OUR DEADLINES ARE IN ORDER TO

CONDUCT THAT DISCOVERY.  

SO, AGAIN, I DON'T THINK COMMON USE IS A RELEVANT

ISSUE IN THIS CASE.  BUT IF THIS COURT WERE TO FIND THAT IT

WERE, WE CERTAINLY WOULD WANT TO PROBE AND UNDERSTAND WHAT

THEIR EVIDENCE OF COMMON USE IS.

THE COURT:  AND IF COMMON USE IS RELEVANT, ISN'T

THAT SOMETHING THE COURT COULD PERHAPS EVEN JUDICIALLY NOTICE?

I MEAN, ANYONE CAN RESEARCH AND GO TO ARIZONA AND LOOK AT THE

SIG 320, LOOK AT HOW MANY HAVE BEEN SOLD.  AND DETERMINING
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WHETHER, GEE, THAT SOUNDS LIKE A LOT, IS -- 

MS. BOUTIN:  YEAH.  I THINK, YOUR HONOR, I THINK --

I THINK WHAT WOULD -- IF THIS WERE -- IF THIS WERE RELEVANT WE

WILL TAKE THAT AS AN UMBRELLA -- UMBRELLA PREFACE TO THESE

STATEMENTS.  

IF THEY WERE RELEVANT I THINK THE PROPER WAY TO

HANDLE IT WOULD BE FOR PLAINTIFFS TO SUBMIT THE RAW DATA AS

FAR AS SALES GO, AND ANY OTHER -- YOU KNOW, POTENTIALLY THERE

MIGHT BE OTHER METRICS THAT ARE RELEVANT AS WELL, FOR THEM TO

PRESENT THE DATA.  

PERHAPS THAT CAN BE STIPPED.  THE DATA ITSELF, YOU

KNOW, WE MAY NOT CHALLENGE.  

AND THEN, OF COURSE, THERE IS THE ISSUE OF WHAT

CONSTITUTES COMMON USE BECAUSE, YOU KNOW, A RAW NUMBER OF

SALES, HOW DOES THAT COMPARE TO TOTAL NUMBER OF SALES.  IS

THERE DATA ABOUT HOW MANY -- WHAT GUNS ARE ACTUALLY USED AS

OPPOSED TO JUST PURCHASED.  

YOU KNOW, IT IS NOT NECESSARILY A MATTER OF ONE

FIGURE, YOU KNOW, THIS MODEL SOLD 1,000 UNITS LAST YEAR.  OH,

WELL, THAT SOUNDS LIKE -- THAT SOUNDS LIKE A LOT OF SALES,

THEREFORE THEY MUST BE IN COMMON USE.  

I MEAN, OBVIOUSLY IT IS JUST MUCH MORE COMPLICATED

THAN THAT.  

SO I THINK AS FAR AS THE -- YOU KNOW, CERTAIN RAW

DATA IS CONCERNED, I DON'T THINK THAT NECESSARILY HAS TO BE
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DISPUTED.  BUT I THINK, ONE, THERE HASN'T BEEN ANY PRESENTED

AT THIS STAGE.  AND, TWO, I CAN'T -- YOU KNOW, I CAN'T SAY

THAT IF THEY PRESENTED RAW DATA WE WOULD NECESSARILY BE ABLE

TO SAY, OKAY, YES, THAT SHOWS COMMON USE.

THE COURT:  YOUR VIEW IS THE DECLARATION SUBMITTED

IS NOT SUFFICIENT.  

MS. BOUTIN:  THAT'S RIGHT, YOUR HONOR.

THE COURT:  WHY NOT?

MS. BOUTIN:  WELL, I THINK IF YOU LOOK AT THE

STANDARD FOR WHAT IS PRIMA FACIE EVIDENCE, I THINK IT IS --

AND AGAIN, YOUR HONOR, IF YOU WERE TO FIND THAT IT WAS

SUFFICIENT PRIMA FACIE EVIDENCE WE WOULD SIMPLY JUST ASK FOR

MORE TIME IF THIS WERE FOUND TO BE RELEVANT.  BUT -- 

PARDON ME, YOUR HONOR.  THERE ARE A LOT OF DOCUMENTS

IN THIS CASE.

THE COURT:  YES.   

MS. BOUTIN:  SO IT IS IN OUR RESPONSE TO OUR

SEPARATE STATEMENT WE CITED CASES SAYING WHEN THE MOVING PARTY

HAS THE BURDEN OF PROOF ON AN ISSUE, E.G., WHEN A PLAINTIFF

SEEKS SUMMARY JUDGMENT ON A CLAIM FOR RELIEF, THE MOVING

PARTY'S SHOWING MUST BE SUFFICIENT FOR THE COURT TO HOLD THAT

NO REASONABLE FACT FINDER COULD FIND OTHER THAN FOR THE MOVING

PARTY.  

AND I THINK HERE A REASONABLE FACT FINDER CERTAINLY

COULD.  THEY COULD SEE A DECLARATION THAT SAYS, WITH RESPECT
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TO THAT -- I THINK THE ONE OR TWO GUNS THAT WERE SPECIFICALLY

ADDRESSED, HE JUST SAID THEY WERE TOP SELLING AND IN COMMON

USE.  I DON'T THINK IT WOULD BE UNREASONABLE TO FIND THAT THAT

IS NOT SUFFICIENT EVIDENCE TO FIND COMMON USE.  

AND THEN THE OTHER DECLARATION AS TO ALL OTHER

MODELS DOESN'T DISTINGUISH ONE MODEL FROM ANOTHER.  THERE

COULD BE A HANDGUN -- A PARTICULAR HANDGUN MODEL THAT WAS SOLD

THAT WAS -- THERE WAS ONE MADE.  THAT IS NOT NECESSARILY

COMMON USE.  SO THERE IS -- THAT -- WHY SHOULD THAT WEAPON,

MAYBE IT IS A PARTICULARLY DANGEROUS WEAPON, IT DOES -- HAS NO

SAFETY FEATURES, WHY SHOULD THAT BE PERMITTED.  YOU KNOW, THAT

WOULD -- THAT WOULD MAKE IT DANGEROUS AND UNUSUAL, PERHAPS.  

SO -- SO, YOU KNOW, FOR THOSE REASONS I DON'T THINK

THEY MADE AN ADEQUATE SHOWING.

THE COURT:  THE STATE RELIES FAIRLY HEAVILY ON PENA,

AS DID THIS COURT IN ITS ORDER DENYING THE MOTION TO DISMISS.

DO YOU CONTEND THAT PENA IS STILL VALID, IN ANY WAY,

FOLLOWING BRUEN?

MS. BOUTIN:  YOUR HONOR, IN CERTAIN WAYS I THINK IT

IS -- STATEMENTS REGARDING THE ESTABLISHED EFFECTIVENESS AND

IMPORTANCE OF THE SAFETY FEATURES IS ACTUALLY RELEVANT, NOT TO

ANY KIND OF MERITS BALANCING AS FAR AS LIKELIHOOD TO SUCCEED,

BUT CERTAINLY AS TO THE OTHER WINTER FACTORS FOR AN

INJUNCTION; SO PUBLIC INTEREST AND BALANCE OF THE EQUITIES.  I

THINK CERTAINLY RELEVANT FOR THAT.
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I THINK THERE ARE PROBABLY OTHER ONES.  

YOU KNOW, WE WERE -- WE TRIED TO BE CAREFUL WITH OUR

BRIEFING.  WE TRIED NOT TO LOOK AT, YOU KNOW, THE SECTION

OF -- OF THE PENA DECISION THAT DID GO TO THAT INTERMEDIATE

SCRUTINY BALANCING.  WE TRIED NOT TO CITE IT FOR THE PURPOSE

OF BALANCING, OF MERITS BALANCING, I SHOULD SAY.  

SO I THINK WHERE WE CITED IT IN THE BRIEF IS WHERE

WE BELIEVED IT WAS RELEVANT.

THE COURT:  ALL RIGHT.

IF WE COULD GO TO BRUEN, AND INITIALLY THE FIRST

PRONG, THE TEXTUAL ARGUMENT.  

BOTH PARTIES CITE BRUEN AND HELLER.  THE PLAINTIFFS

ARGUE THAT BRUEN STATES THAT HELLER STATES, QUOTE -- WELL,

THAT HELLER, QUOTE, FOUND IT FAIRLY SUPPORTED BY THE

HISTORICAL TRADITION OF PROHIBITING THE CARRYING OF DANGEROUS

AND UNUSUAL WEAPONS.  THAT THE SECOND AMENDMENT PROTECTS THE

POSSESSION AND USE OF WEAPONS THAT ARE IN COMMON USE AT THE

TIME.

SO ISN'T BRUEN SAYING IF A WEAPON, AN ARM, IS IN

COMMON USE AT THE TIME, TODAY, THAT THE SECOND AMENDMENT

PROTECTS IT?

MS. BOUTIN:  I THINK YOU HAVE TO LOOK -- I THINK

THERE -- YOU HAVE TO LOOK AT THAT STATEMENT FROM HELLER IN

EVERY CONTEXT IN WHICH IT COMES UP:  IN HELLER, IN THE

MCDONALD CASE, WHICH IS INTERVENING, AND IN BRUEN.  
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THE PASSAGE CITED BY PLAINTIFFS WAS THE ONLY TIME

WHERE IT LOOKS MAYBE ARGUABLY MAYBE A LITTLE BIT AMBIGUOUS.

EVERY OTHER INSTANCE -- AND WE CITED -- WE ATTEMPTED TO CITE

THEM ALL IN OUR BRIEF. 

EVERY OTHER INSTANCE, IF YOU GO TO THAT PAGE AND YOU

LOOK AT THE PARAGRAPH IT IS IN, IT IS VERY CLEAR THAT THE

ISSUE COMES UP IN THE CONTEXT OF, WHAT ARE THE CATEGORIES THAT

THE SECOND AMENDMENT DOES NOT COVER.  SO THE DANGEROUS AND

UNUSUAL WEAPONS, COMMERCIAL SALE OF FIREARMS.  

IN HELLER IT LISTS OUT THOSE CATEGORIES AND IT SAYS

ANOTHER LIMITATION TO THE SECOND AMENDMENT IS.  AND THEN IT

SAYS WEAPONS THAT ARE NOT IN COMMON USE.  

AND IT SAYS THIS IS FAIRLY SUPPORTED BY THE

DANGEROUS AND UNUSUAL WEAPONS.  

AND EVERY OTHER -- EVERY OTHER INSTANCE IN WHICH

THAT QUOTATION COMES UP, OTHER THAN THE ONES CITED BY

PLAINTIFFS, IT IS CLEAR THAT THAT IS MEANT TO BE A LIMITATION.  

THERE IS ANOTHER INSTANCE IN THE MAJOR -- I SHOULD

SAY THE PLURALITY -- I BELIEVE IT IS THE PLURALITY OF THE

BRUEN OPINION IN WHICH THAT IS MORE CLEAR.  AND ALSO IN THE

CONCURRENCE BY JUSTICE KAVANAUGH, HE ALSO REITERATES THE

LARGER STATEMENT FROM HELLER MAKING CLEAR THAT THESE ARE THE

CATEGORIES -- THESE -- THIS IS A NONEXHAUSTIVE LIST OF

CATEGORIES THAT IS NOT AFFECTED BY BRUEN AS FAR AS CHANGING

THE FACT THAT THESE ARE OUTSIDE THE SCOPE OF THE SECOND
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AMENDMENT.  

AND IT LISTS THOSE CATEGORIES AND IT SAYS,

ANOTHER -- ANOTHER LIMITATION TO THE SECOND AMENDMENT'S

PROTECTION IS WEAPONS THAT ARE NOT IN COMMON USE.  

SO, AGAIN, IF YOU LOOK AT WHAT IS BEING QUOTED, IF

YOU LOOK AT EVERY ONE BUT ARGUABLY ONE CITATION TO IT, IT IS

CLEAR THAT THAT COMMON USE IS MEANT TO BE NECESSARY FOR A

WEAPON, OR FOR KEEPING AND BEARING A PARTICULAR WEAPON, FOR

THAT TO BE PROTECTED.  BUT IT IS CERTAINLY NOT SUFFICIENT.  IT

IS NOT THAT ANY WEAPON IN COMMON USE IS PROTECTED.

THE COURT:  ALL RIGHT.  SO MORE WITH BRUEN.  

BRUEN ALSO SAYS -- WELL, FIRST, THE CONDUCT AT ISSUE

HERE IS THAT PLAINTIFFS WISH TO ENGAGE IN KEEPING AND BEARING

ARMS NOT LISTED ON THE ROSTER FOR SELF-DEFENSE.  AND THEY CITE

BRUEN.  AND THE ARGUMENT IS THAT ARMS, AT ISSUE, ARE COVERED

AS THE SECOND AMENDMENT, QUOTE, EXTENDS TO ALL INSTRUMENTS

THAT CONSTITUTE BEARABLE ARMS, END QUOTE.  

THAT IS BRUEN.  

AND THEN THEY ARGUE THAT ARMS, ACCORDING TO BRUEN,

QUOTE, COVERS MODERN INSTRUMENTS THAT FACILITATE ARMED

SELF-DEFENSE.  CITING BRUEN AT PAGE 2132.  

AND THE ARGUMENT IS, THE TEXTUAL ARGUMENT, THAT

SINCE THESE ARE BEARABLE ARMS, AND THEY ARE CERTAINLY MODERN 

INSTRUMENTS THAT FACILITATE SELF-DEFENSE, THAT THEY FALL

WITHIN THE PLAIN TEXT OF THE SECOND AMENDMENT.  AND THEN WE

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ER-085

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-3, Page 23 of 283



    23

ARE INTO PRONG TWO.  

HOW DO YOU RESPOND TO THAT?  DOESN'T BRUEN REALLY

MAKE THE STATE'S POSITION HERE VERY DIFFICULT, GIVEN THE

LANGUAGE WITHIN BRUEN ITSELF, THAT THIS UHA DOESN'T FALL

WITHIN THE PLAIN TEXT OF THE SECOND AMENDMENT OR IS NOT

COVERED BY THE SECOND AMENDMENT?  

MS. BOUTIN:  NOT AT ALL, YOUR HONOR.  OUR POSITION

IS THAT THESE PROVISIONS DO NOT KEEP PLAINTIFFS FROM KEEPING

AND BEARING HANDGUNS.  THERE ARE A MULTITUDE OF HANDGUNS, AND

WE ARE TALKING ABOUT MINOR DIFFERENT -- VERY MINOR DIFFERENT

VERSIONS OF THEM.  IN THE BOLAND CASE MR. GONZALEZ TALKED

ABOUT THIS BEING LIKE THE DIFFERENCE BETWEEN AN IPHONE 13 AND

AN IPHONE 14.  

YOU KNOW, ANOTHER WAY -- ANOTHER IMPORTANT ASPECT OF

HOW TO LOOK AT THIS IS THE UHA ALSO ISN'T BANNING ANY

PARTICULAR MODEL, PER SE.  FOR THESE PARTICULAR MODELS IF

THE -- IF THE MANUFACTURER WERE TO ADD THE FEATURES THAT WERE

REQUIRED, AGAIN, THEY WOULD NOT BE BANNED.  

I THINK THE SCOPE OF THE ALTERNATIVE APPROACH TO SAY

THAT ANY TIME -- ANY TIME THERE IS ANY REQUIREMENT AS TO THE

ARM WHATSOEVER THAT'S UNCONSTITUTIONAL, I MEAN, I THINK THAT

GETS INTO A LITTLE BIT OF BROAD TERRITORY.  THEY ARE

CHALLENGING THE REQUIREMENT FOR HANDGUNS THAT THEY HAVE A

SAFETY.  SO, YOU KNOW, THAT RAISES THE QUESTION, IN THEORY,

IS, YOU KNOW, WOULD THAT NOT BE VIABLE.  
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HERE I DON'T THINK THAT IS AS MUCH OF AN ISSUE

BECAUSE, AGAIN, THEY HAVE NOT PROVIDED ANY EVIDENCE WHATSOEVER

THAT A SAFETY THAT THE LAB TESTING -- AND THAT THE CLI AND MDM

REQUIREMENTS ACTUALLY DO PREVENT THEM FROM HAVING ANY

PARTICULAR MODEL OF HANDGUN.  SO I DON'T THINK CERTAINLY --

FRANKLY, THERE HAS BEEN NO SHOWING FOR ANYTHING EXCEPT

MICROSTAMPING.  

SO I DO THINK IT IS IMPORTANT, ONCE AGAIN, TO CIRCLE

BACK, THAT EVEN IF YOU WERE TO ACCEPT THE INTERPRETATION THAT

YOU SET FORWARD A MOMENT AGO, THAT STILL WOULDN'T APPLY TO,

YOU KNOW, 90 PERCENT OF THE -- MORE THAN THAT OF THE

PROVISIONS THAT THEY ARE CHALLENGING.  BECAUSE, AGAIN, THEY

HAVEN'T SHOWN THAT THE PROVISION, WHETHER IT IS A REQUIREMENT

FOR SAFETY, WHETHER IT IS A REQUIREMENT FOR DROP SAFETY

TESTING IN A LAB, HAS PREVENTED THEM FROM KEEPING OR BEARING

ANY MODEL OF HANDGUN.

THE COURT:  ISN'T THAT A CHOICE ARGUMENT, THOUGH.

SO THAT IF THE PLAINTIFFS HAVE A CHOICE, YOU ARE SAYING IF THE

UHA ELIMINATES A CHOICE OF A CERTAIN KIND OF HANDGUN THAT

DOESN'T FALL WITHIN THE PLAIN TEXT OF THE SECOND AMENDMENT

BECAUSE THEY CAN STILL BUY THESE 800 ON THE ROSTER.

MS. BOUTIN:  YES, I THINK THAT IS PROBABLY ACCURATE

TO SAY.  ALTHOUGH IT IS ALSO WORTH EMPHASIZING THERE ARE

NUMEROUS EXCEPTIONS, INCLUDING BUYING IN A PRIVATE -- IN A

PRIVATE --
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THE COURT:  PRIVATE SALE.

MS. BOUTIN:  -- TRANSACTION.  

SO IF IT IS YOUR PREFERENCE YOU CAN STILL OBTAIN IT.

IT IS -- LIKE I SAID, IT IS NOT -- IT IS NOT A BAN.

THE COURT:  IT IS BANNING THE SALE, THOUGH, OF GUNS,

EFFECTIVELY SINCE 2013.  SO THESE NEWER MODEL GUNS HAVE BEEN

BANNED BY THE UHA.  AND WHAT'S ON THE ROSTER ARE PRE-2013

GUNS, FOR THE MOST PART.

MS. BOUTIN:  I THINK THERE IS -- THERE IS -- I THINK

WHAT YOU ARE TALKING ABOUT IN EFFECT THAT HAPPENING, I DON'T

COMPLETELY DISPUTE THAT.  BUT I DO THINK IT IS IMPORTANT TO

NOTE THAT THERE IS -- THERE IS -- THERE IS KIND OF A MISSING

STEP OF CAUSATION THERE.  WE DON'T KNOW WHY THE MANUFACTURERS

AREN'T MAKING -- AREN'T ADDING THESE DEVICES TO THEIR

FIREARMS.  

AND, AGAIN, WE ALSO DON'T KNOW IF THE MICROSTAMPING

REQUIREMENT WEREN'T IN PLACE IT -- MAYBE THEY WOULD ALL ADD

THESE OTHER REQUIREMENTS TO THE -- SORRY.  

MAYBE THEY WOULD ADD CLI'S, MDM'S TO ALL OF THE

OTHER HANDGUNS BECAUSE THEN THEY COULD GET THEM ALL IN

CALIFORNIA BECAUSE THEY HAVE BEEN CLAIMING THAT IT IS NOT

POSSIBLE TO DO MICROSTAMPING.  

SO MAYBE IT IS ONLY MICRO -- I MEAN, AGAIN, THIS IS

HYPOTHETICAL.  BUT THIS IS JUST TO POINT OUT THE CAUSATION

PROBLEM WE HAVE HERE BECAUSE THERE IS A MISSING STEP OF WHY
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ARE MANUFACTURERS NOT ADDING THESE FEATURES, RIGHT.  

SO IF WE SAW THAT THE ROSTER WAS GOING UP, UP, UP,

UNTIL MICROSTAMPING, YOU KNOW, I DON'T KNOW HOW WE SAY THAT

THE OTHER SAFETY MECHANISMS ARE WHAT IS CAUSING MANUFACTURERS

TO NOT INCLUDE THE SAFETY DEVICES ON THEIR HANDGUNS -- I

SHOULD SAY ON THEIR SEMIAUTOMATIC PISTOLS.

THE COURT:  THE ARGUMENT THAT THE STATE MAKES,

THOUGH, ABOUT PLAINTIFFS STILL HAVE A RIGHT TO BUY CERTAIN

KINDS OF HANDGUNS, THIS CHOICE ARGUMENT, HOW IS THAT A TEXTUAL

ARGUMENT.  BECAUSE BRUEN INSTRUCTS THAT THE FIRST OBLIGATION

OF THIS COURT IS TO DETERMINE WHETHER THE REGULATION AT ISSUE

IS COVERED BY THE SECOND AMENDMENT, AND CHOICE DOESN'T HAVE

ANYTHING TO DO WITH THAT.

MS. BOUTIN:  WELL, THE PLAIN TEXT IS IS THAT, YOU

KNOW, THE STATE CANNOT INFRINGE KEEPING -- THE RIGHT TO KEEP

AND BEAR ARMS.  AND WE DON'T INFRINGE THE RIGHT TO KEEP AND

BEAR HANDGUNS.  THEY CAN -- AND THE -- AS THE SUPREME COURT

SAYS, THE HANDGUN IS THE QUINTESSENTIAL SELF-DEFENSE WEAPON.  

AND I THINK ANOTHER THING THAT IS IMPORTANT IS THERE

HAS BEEN NO -- WHEN WE ARE TALKING ABOUT CHOICE, OKAY, LET'S

SAY, ONE, THE MODELS THAT ARE OFF THE ROSTER ARE, YOU KNOW,

TEN TIMES BETTER AT SELF-DEFENSE THAN THE ONES THAT ARE ON THE

ROSTER.  LET'S SAY THAT WERE THE CASE.  OKAY.  MAYBE THAT

WOULD BE A CLOSER CALL.  

BUT THERE HAS BEEN NO SHOWING OF ANY REAL MATERIAL
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DIFFERENCE.  AND THE CORE -- AS THE SUPREME COURT SAID, THE

CORE OF THE SECOND AMENDMENT RIGHT IS THE ABILITY TO DEFEND

YOURSELF, THE ABILITY TO DEFEND YOURSELF IN THE HOME AND TO

BEAR A GUN IN PUBLIC.  AND IT DOES NOT KEEP PEOPLE FROM --

KEEP -- PREVENT PEOPLE FROM KEEPING AND BEARING HANDGUNS IN,

YOU KNOW, IN YOUR HOME OR IN PUBLIC.  

AND I THINK IF YOU LOOK AT BRUEN AND HELLER, WHICH

INVOLVED COMPLETE BANS WHICH, AS THE COURT POINTED OUT, WAS ON

AN ENTIRE CLASS OF ARMS, YOU ARE JUST TALKING ABOUT AN

ENTIRELY DIFFERENT SITUATION.

THE COURT:  AS PLAINTIFFS ARGUE IT, THOUGH, IT IS A

COMPLETE BAN ON ALL OF THE NEW GUNS SINCE 2013, BASICALLY.  SO

IT IS NOT A BAN ON HANDGUNS, BUT IT IS A BAN ON A CLASS OR

GROUP OF HANDGUNS, THE NEWER MODELS SINCE 2013.

MS. BOUTIN:  BUT, AGAIN, I THINK -- I THINK -- I

UNDERSTAND THE POINT YOU ARE MAKING.  AND, AGAIN, I WOULD JUST

POINT TO THE FACT WHEN WE SAY IT -- IT -- IT IS A BAN, ALL OF

THE PROVISIONS ARE NOT -- IT IS NOT A BAN.  

IT -- IF ONE WERE TO TAKE -- TAKE THE PLAINTIFFS'

POINT OF VIEW I THINK IT WOULD BE FAIR TO SAY MANUFACTURERS

CHOOSE NOT TO INCLUDE THESE -- INCLUDE THESE SAFETY DEVICES

WITH THE CERTAIN MODELS THEY MANUFACTURE.  AND AS A RESULT OF

THAT CHOICE THEN THOSE GUNS ARE NOT AVAILABLE TO BE, YOU KNOW,

PURCHASED IN CALIFORNIA.  I THINK THAT IS FAIR.  

BUT, AGAIN, WHEN WE SAY IT IS A BAN I THINK IT IS
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REALLY IMPORTANT THAT WE KNOW WHAT LAW WE ARE TALKING ABOUT.

ARE WE TALKING ABOUT THE REQUIREMENT THAT A HANDGUN HAVE A

SAFETY?  NO.  ARE WE TALKING ABOUT -- YOU KNOW, WHAT ARE WE

TALKING ABOUT, BECAUSE WE CAN'T TAKE ABOUT THE UHA AS ONE LAW

BECAUSE IT IS NOT ONE LAW.  CERTAINLY IT IS VERY CLEAR IN THE

CONTEXT OF INJUNCTIONS IT HAS TO BE AS NARROWLY TAILORED AS

POSSIBLE.  

AND THESE WERE VARIOUS ENACTMENTS OVER TIME THAT, AS

WE KNOW FROM THE NUMBERS, HAD DIFFERENT AFFECTS ON -- ON THE

NUMBER ON THE ROSTER.  

SO I DO THINK IT IS IMPORTANT WHEN WE TALK ABOUT

SOMETHING, YOU KNOW, CAUSING AN AFFECT ON THE SECOND

AMENDMENT.

THE COURT:  DON'T ALL OF THESE LAWS THAT COME IN AT

DIFFERENT TIMES, THOUGH, COME TOGETHER.  BECAUSE THE

PLAINTIFFS' ARGUMENT IS THAT WHEN YOU LOOK AT THEM ALL

COLLECTIVELY, AND THEN UNDER THE ROSTER PROVISION, CALIFORNIA

IS BANNING THE SALE OF THESE HANDGUNS UNLESS THEY HAVE THESE

THREE CRITERIA MET, AND THEN IT GOES INTO THE THREE-FOR-ONE

ROSTER.  SO IT SEEMS TO PULL THE WHOLE THING TOGETHER.

MS. BOUTIN:  I THINK THERE ARE KIND OF TWO LEVELS OF

ANSWER TO YOUR QUESTION.  

ONE IS, I THINK YOU ARE REFERRING TO THE MAGAZINE

DISCONNECT MECHANISM, CHAMBER LOAD INDICATOR, AND

MICROSTAMPING AS A BUBBLE.  THEY ARE ALSO CHALLENGING NUMEROUS
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OTHER STATUTES AND SUBSECTIONS OF STATUTES THAT ARE WITHIN THE

UHA.  

SO I THINK THOSE NEED TO BE KIND OF TAKEN OUT OF THE

EQUATION BECAUSE, AGAIN, THERE HAS BEEN NO SHOWING OF

CAUSATION THAT ANY OF THOSE CAUSE HANDGUNS NOT TO BE ON THE

ROSTER.  

BUT THEN, AGAIN, WHEN YOU LOOK AT THESE THREE, DO WE

KNOW FOR SURE THAT ALL OF THEM ARE CAUSING HANDGUNS NOT TO BE

ADDED TO THE ROSTER; OR, YOU KNOW, COULD IT BE THAT

MANUFACTURERS JUST DON'T WANT TO PRODUCE ONE OF THEM.  

THEY HAVE NOT PROVEN THAT IT IS ALL THREE,

ESPECIALLY WHEN YOU LOOK AT WHAT THE NUMBERS ARE.

THE COURT:  ALL RIGHT.

SO PERHAPS I CAN TURN TO YOU, MR. BENBROOK.  

IT IS NOT REALLY A SEVERABILITY ARGUMENT, BUT I

THINK THE STATE IS FAIRLY ASKING FOR PRECISION AS TO WHAT

WOULD THE INJUNCTION BE FOCUSED ON, EACH OF THESE VARIOUS

PROVISIONS COLLECTIVELY, OR HOW WOULD THIS WORK.

MR. BENBROOK:  YES, YOUR HONOR.  AND IF I MAY

ADDRESS THAT, AND THEN GO BACK TO SOME OF THE THINGS YOU HAVE

BEEN SPEAKING ABOUT.

THE COURT:  YES.

MR. BENBROOK:  SO YOUR HONOR IS RIGHT.  WE DO

CHALLENGE THE UHA AS A WHOLE.  ALL OF THESE PROVISIONS WORK

TOGETHER TO BAN GUNS IN COMMON USE FROM BEING AVAILABLE FOR
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SALE AT LICENSED FIREARM DEALERS.  

THE WAY FOR THE STATE TO TRY TO SAVE SOME OF THOSE

PROVISIONS IS THROUGH THE SECOND STEP IN BRUEN.  IF THEY

WANTED TO TRY TO ANALOGIZE TO SOME OF THE PARTICULAR

PROVISIONS AND SAY, WELL, PERHAPS THAT -- I MEAN, PERHAPS THAT

IS A WAY FOR THEM TO GO ABOUT IT.  WHETHER YOU CALL IT UNDER A

SEVERABILITY UMBRELLA OR NOT, YOU FIT IT WITHIN BRUEN, IF THE

STATE WERE TO SAY, WELL, THERE IS -- THERE IS A

WELL-ESTABLISHED TRADITION OF THIS TYPE OF REGULATION SO THIS

PART OF THE UHA SHOULD SURVIVE.  

BUT, UNDER BRUEN, WE HAVE -- WE HAVE TO SHOW THAT

THE OPERATION OF THIS LAW HAS -- HAS IMPACTED THE CONDUCT WE

WANT TO ENGAGE IN AS COVERED BY THE -- BY THE SECOND

AMENDMENT.  

THE CONDUCT WE WANT TO ENGAGE IN, AS YOUR HONOR

QUOTED FROM OUR PAPERS, IS PURCHASE, KEEPING, AND BEARING ARMS

THAT ARE CURRENTLY BANNED BY THE ROSTER.  

AND THE ROSTER PROHIBITS GUNS FOR ALL KINDS OF --

FOR MANY OF THESE REASONS.  SO THAT CAN'T BE DISPUTED.

THE COURT:  A NARROW FOCUS WOULD BE ON THE ROSTER

PROVISION, THE MOST RECENT ONE WHICH BANS, IN CONJUNCTION

PERHAPS WITH ANOTHER STATUTE, BANS THE SALE OF HANDGUNS IN

CALIFORNIA UNLESS IT HAS THOSE THREE FEATURES.

MR. BENBROOK:  WELL, TO BE FAIR, YES, THAT

CLEARLY -- I DON'T THINK IT CAN BE DISPUTED THAT THAT HAS THE
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LARGEST IMPACT ON THE HUGE NUMBER OF HANDGUNS THAT AREN'T

AVAILABLE FOR SALE.  BUT I DON'T THINK THE STATE PUBLICIZES

REASONS WHY EACH ONE ISN'T ON THE ROSTER.  

AND SO THE POINT, THE THRUST OF THE ARGUMENT, THE

THRUST OF OUR CASE IS, BANNING GUNS IN COMMON USE, FOR

WHATEVER REASON, VIOLATES THE SECOND AMENDMENT.

AND IT IS UP TO THE STATE TO JUSTIFY THE BAN BY

POINTING TO HISTORY, A WELL-ESTABLISHED TRADITION OF ANALOGOUS

REGULATION.

THE COURT:  SO WHETHER IT IS MICROSTAMPING OR CLI OR

MDM, THE ARGUMENT IS GUNS THAT DON'T HAVE ANY ONE OF THOSE

THREE ARE IN COMMON USE THROUGHOUT.  AND UNDER THE PLAIN TEXT

THEY ARE COVERED BY THE SECOND AMENDMENT, AND NOW THE STATE

HAS TO JUSTIFY ANY ONE OF THESE PROVISIONS.

MR. BENBROOK:  EXACTLY.  YES.  

SO CAN I TALK FOR A LITTLE WHILE ABOUT COMMON USE?

THE COURT:  YES.

MR. BENBROOK:  BECAUSE I THINK A LOT OF THE THREADS

THAT ARE -- THAT WERE BEING DISCUSSED EARLIER KIND OF

CONGREGATE AROUND COMMON USE, AND THE ANSWERS WILL BECOME

CLEAR ON A NUMBER OF THESE POINTS.

SO, WE STATED IN THE COMPLAINT, IN THE BRIEFING AND

IN THE PHILLIPS DECLARATION, THAT OFF-ROSTER HANDGUNS ARE IN

COMMON USE.  

WE DID NOT NEED TO DO THAT BECAUSE HELLER
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ESTABLISHES THAT HANDGUNS, AS A CATEGORY, ARE IN COMMON USE,

AT 554 U.S. AT 629.  

BRUEN REAFFIRMS THIS POINT, 142 SUPREME COURT AT

2143.  

AND HELLER SHOWS THAT HANDGUNS IN COMMON USE CANNOT

BE BANNED.

NOW, AND THIS GETS TO THE DISCUSSION ABOUT

LIMITATION.  IT SPRINGS FROM HELLER'S STATEMENT THAT THE

SECOND AMENDMENT IS NOT UNLIMITED.  IT DOESN'T CARRY -- IT

DOESN'T COVER -- IT DOESN'T CREATE THE RIGHT TO KEEP AND CARRY

ANY WEAPON WHATSOEVER IN ANY MANNER WHATSOEVER AND FOR

WHATEVER PURPOSE.  BUT IT FOLLOWED UP IMMEDIATELY WITH THE

STATEMENT THAT THE SORTS OF WEAPONS PROTECTED BY THE SECOND

AMENDMENT WERE THOSE IN COMMON USE AT THE TIME THE SECOND

AMENDMENT WAS ADOPTED.  AND THEN THERE IS A SEPARATE

DISCUSSION ABOUT THAT MEANS IT STILL APPLIES TO WEAPONS IN

COMMON USE TODAY.  

SO WHAT HELLER IS SAYING IS, IF IT IS IN COMMON USE

IT IS PROTECTED BY THE SECOND AMENDMENT AND IT CAN'T BE

BANNED.  

THE LIMITATION IS A LIMITATION ON THE SCOPE OF THE

SECOND AMENDMENT AND SO WHAT THAT PASSAGE THAT COUNSEL

CITES -- SUPPORTS OUR CASE.  IT SAYS THE WEAPONS PROTECTED BY

THE SECOND AMENDMENT ARE THOSE IN COMMON USE; THAT MEANS IT IS

WITHIN THE PROTECTION OF THE SECOND AMENDMENT.  AND FOR THAT
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PROPOSITION IT CITES MILLER, THE MACHINE GUN CASE.  SO IF IT

IS COMMON THEY ARE PROTECTED.  

AND SO THIS SPILLS OVER, THEN, INTO THE STATE'S

DISCUSSION ABOUT SUGGESTING THAT MORE EVIDENCE IS NEEDED AS TO

WHETHER OFF-ROSTER HANDGUNS ARE IN COMMON USE.

WE DON'T NEED TO INTRODUCE ANY EVIDENCE ABOUT THAT.

THIS CASE DOESN'T TURN ON HOW MANY OF A SINGLE GUN OR 50 GUNS

OR 200 GUNS ARE SOLD IN 47 OTHER STATES.  HANDGUNS, AS A

CATEGORY, ARE IN COMMON USE.  OFF-ROSTER HANDGUNS ARE

HANDGUNS, AND HELLER ESTABLISHES THAT THEY ARE IN COMMON USE

AND THEREFORE CAN'T BE BANNED.

AND SO JUST TO POINT OUT HOW THIS REALLY IS AN

EFFORT TO DELAY, THEY REALLY DON'T ACTUALLY, IN THEIR PAPERS,

DISPUTE THAT OFF-ROSTER HANDGUNS ARE IN COMMON USE THROUGHOUT

THE 47 OTHER STATES.  

AND I WOULD NOTE, JUST AS A TECHNICAL MATTER, THERE

HASN'T BEEN COMPLIANCE WITH RULE 56 TO SAY, WE NEED DISCOVERY

INTO THIS BECAUSE WE THINK WE ARE GOING TO FIND A, B, AND C.  

THEY DON'T DISPUTE THAT THESE GUNS, THESE OFF-ROSTER

HANDGUNS, ARE IN COMMON USE.  AND IF YOU GET DOWN IN THE WEEDS

AND LOOK AT THE THIRD-AMENDED COMPLAINT AND THE ANSWER, IT IS

ANOTHER REASON WHY THIS ARGUMENT DOESN'T WORK.  

I MEAN, HELLER IS THE ULTIMATE REASON WHY IT DOESN'T

WORK, BUT THIS IS A TECHNICAL LOGISTICAL MATTER HERE AMONG

THE -- IN THE LITIGATION.  
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PARAGRAPHS 80 TO 83 OF THE THIRD-AMENDED COMPLAINT

GO THROUGH THE DIFFERENT FEATURES REQUIRED BY THE LAW AND SAY

HANDGUNS WITHOUT THOSE FEATURES ARE STILL IN COMMON USE.

PARAGRAPH 109, THIRD-AMENDED COMPLAINT, SUMS IT ALL

UP AND SAYS THIS FUNDAMENTAL INDIVIDUAL RIGHT TO KEEP AND BEAR

FIREARMS INCLUDES THE RIGHT TO ACQUIRE MODERN HANDGUNS IN

COMMON USE FOR LAWFUL PURPOSES.  INDEED, ARMS THAT ARE

LAWFULLY SOLD AND POSSESSED THROUGHOUT THE UNITED STATES, SUCH

AS THOSE THE HANDGUN BAN PREVENTS THE COMMON LAW-ABIDING

CITIZENS FROM PURCHASING.  

SO LOOK AT THE STATE'S ANSWER TO THESE ALLEGATIONS.

IN EACH CASE, PARAGRAPHS 80 TO 83 AND PARAGRAPH 109, THE STATE

SAYS THE ALLEGATION CONSISTS OF LEGAL ARGUMENTS AND/OR

CONCLUSIONS THAT DO NOT REQUIRE ADMISSION OR DENIAL.  TO THE

EXTENT DENIAL IS REQUIRED, DEFENDANTS DENY THE ALLEGATIONS.  

IF THIS WAS REALLY SUBJECT TO DISPUTE, LIKE AN

ADJUDICATED FACT THAT WOULD BE SUBJECTED TO EVIDENCE, YOU CAN

BE ASSURED THE STATE WOULD HAVE DISPUTED IT.  IT IS NOT

SUBJECT TO DISPUTE BECAUSE IT IS A LEGISLATIVE FACT THAT

HELLER ALREADY ESTABLISHED.  

IF YOUR HONOR WOULD LIKE, I CAN PUT A LITTLE MORE

MEAT ON THE BONE ABOUT HOW HELLER DID THAT.

THE COURT:  THAT'S OKAY.

MR. BENBROOK:  SO, LET'S SEE.

THE SHORT ANSWER, OR THE SHORT SORT OF SUM-UP TO
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THAT TALK PART, IS MORE TIME IS NOT NEEDED TO GET INTO COMMON

USE ISSUES.  

AND THE -- ONE THING I HAVE TO RESPOND TO IS THIS --

THIS CAUSATION ARGUMENT.  I AM NOT FOLLOWING HOW THAT COULD

POSSIBLY WORK.  

THE SUGGESTION IS THAT WE DON'T KNOW WHY THE

MANUFACTURERS AREN'T PRODUCING GUNS THAT COMPLY WITH OUR LAW

AND THEREFORE WE CAN'T SHOW THE LAW IS CAUSING IT?

THE REALITY IS, THE LAW EXISTS, THE LAW BANS THE

GUNS THAT ARE BEING MANUFACTURED; AND THAT'S THE END OF THE

DISCUSSION.

MS. BOUTIN:  CAN I RESPOND THAT THAT POINT JUST

BEFORE I FORGET MY THOUGHTS ON THAT?

THE COURT:  YES.

MS. BOUTIN:  THERE HAS BEEN NO SHOWING OF WHICH

FEATURES OF THE GUNS DON'T COMPLY WITH THE UHA.  THERE IS NO

SHOWING OF DO THE GUNS NOT ON THE ROSTER NOT HAVE A SAFETY.

COULD THEY NOT COMPLY WITH THE DROP SAFETY REQUIREMENTS.  

SO TO SAY THAT THEY DON'T -- THAT THEY DON'T COMPLY

WITH THE PROVISIONS AS A WHOLE, MAYBE THEY WOULD -- MAYBE WHEN

IT COMES TO DO THEY HAVE A SAFETY, MAYBE THEY ALL HAVE

SAFETIES.  AGAIN, WE DON'T KNOW.  

YOU ARE LUMPING TOGETHER ALL OF THESE REQUIREMENTS

AND SAYING IT IS ONE THING, BUT THEY ARE SEPARATE

REQUIREMENTS.  AND JUST BECAUSE THEY ARE IN THE SAME PART OF
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THE PENAL CODE DOESN'T MEAN YOU CAN SAY THEY COLLECTIVELY

PREVENT THIS WHOLE SET OF FIREARMS FROM BEING LEGAL IN

CALIFORNIA TO BE SOLD.  

I AM SORRY.  I DON'T WANT TO INTERRUPT SINCE YOU ARE

STILL GOING, SO PLEASE PROCEED.

MR. BENBROOK:  YEAH.  I HAVE ALREADY ADDRESSED THAT,

YOUR HONOR.  

THE GUNS THAT AREN'T ON THE ROSTER ARE IN COMMON USE

AND THEREFORE CAN'T BE BANNED.  SO THAT'S THE SHOWING WE NEED

TO MAKE, WHICH WE HAVE DONE.  AND SO, THEREFORE, THE QUESTION

THEN COMES TO THE HISTORICAL ANALYSIS, WHICH THE STATE ALSO

HAS NOT BEEN ABLE TO CARRY ITS BURDEN.

THE COURT:  GUNS THAT ARE IN COMMON USE CAN BE

BANNED IF THE STATE MEETS THE SECOND PRONG.  WOULD THAT BE

FAIR?  IF SHOWING --

MR. BENBROOK:  WELL --

THE COURT:  -- HISTORICAL ANALOG.

MR. BENBROOK:  ACTUALLY, NO.  I DON'T WANT TO

SUGGEST THAT BECAUSE WE STATE, AND THE STATE DOESN'T

ADEQUATELY RESPOND TO IT, HELLER ESTABLISHES THAT BECAUSE --

HELLER'S HISTORICAL ANALYSIS ESTABLISHES THAT THE DANGEROUS

AND UNUSUAL LIMITATION ON THE SCOPE ESTABLISHES THAT GUNS THAT

ARE IN COMMON USE ARE PROTECTED BY THE SECOND AMENDMENT; AND,

IN OTHER WORDS, CAN'T BE BANNED.  I MEAN, THAT'S -- THAT'S OUR

SORT OF TOP-LINE ARGUMENT.
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THE COURT:  WHAT ABOUT HELLER'S --

MR. BENBROOK:  BUT EVEN IF YOU DON'T ACCEPT THAT

ARGUMENT WE GO THROUGH THE STEPS.

THE COURT:  HELLER ALSO SETS OUT OTHER LIMITATIONS

TO THE SECOND AMENDMENT, INCLUDING FELONS, MENTAL HEALTH

ISSUES, SENSITIVE PLACES, DANGEROUS AND UNUSUAL, AND IT

MENTIONS CONDITIONS ON THE COMMERCIAL SALE OF ARMS.  

SO, IN SOME WAYS I THINK THE STATE IS ARGUING, OR

MAYBE IT IS DIRECTLY ARGUING, THAT THE UHA OPERATES AS

CONDITIONS ON THE COMMERCIAL SALE OF ARMS, AND HELLER WOULD

ALLOW FOR SOME CONDITIONS.  THESE ARE GOOD CONDITIONS, THEY

PROMOTE SAFETY.  

HOW DO YOU RESPOND TO THAT ARGUMENT?

MR. BENBROOK:  I RESPOND THAT YOUR HONOR CONSIDERED

A VERY SIMILAR ARGUMENT IN THIS CASE BEFORE BRUEN AND REJECTED

IT AT THE MOTION TO DISMISS STAGE.  THAT IS DOCKET NO. 17,

PAGES 9 THROUGH 12.  

THAT ANALYSIS WAS DONE EVEN BEFORE BRUEN CAME OUT.

AND BRUEN, OF COURSE, ELABORATED AND CLARIFIED ON HELLER WITH

THE TEXT AND HISTORY TEST.  

THE SHORTEST, AND I THINK BEST, ANSWER TO YOUR

QUESTION IS THE LANGUAGE IN HELLER THAT SAYS WE DON'T CALL

INTO QUESTION LONGSTANDING REGULATIONS AND -- BUT

COMMERCIAL -- CONDITIONS AND QUALIFICATIONS ON COMMERCIAL SALE

OF ARMS, BECAUSE THERE MAY HAVE BEEN SOME LONGSTANDING
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QUALIFICATIONS IT DOESN'T MEAN ANY NEW QUALIFICATION IS

PRESUMPTIVELY LAWFUL.  AND THIS PLAINLY IS A VERY NEW STYLE OF

REGULATION.  

SO I THINK THAT'S THE SHORTEST AND BEST ANSWER.

THE COURT:  ALL RIGHT.

ANY OTHER RESPONSES OR COMMENTS TO THE COURT'S

INITIAL QUESTIONS OF THE STATE?

MR. BENBROOK:  NOT THAT I FEEL LIKE I NEED TO COVER

RIGHT NOW.

THE COURT:  ALL RIGHT.

SO IF WE ASSUME THAT THE UHA, ITS VARIOUS

PROVISIONS, ARE COVERED BY THE SECOND AMENDMENT, THEN WE GO

INTO THE SECOND PRONG WHERE THE BURDEN IS ON THE STATE TO

IDENTIFY A REGULATION THAT IS CONSISTENT -- OR TO SHOW THAT

THIS REGULATION, THE UHA AND ITS VARIOUS PROVISIONS, ARE

CONSISTENT WITH THIS NATION'S HISTORICAL TRADITION OF FIREARM

REGULATION.

AND HERE, THE STATE HAS COME FORWARD WITH TWO

PRINCIPAL KINDS OF REGULATIONS.  ONE HAS TO DO, I THINK, WITH

THE 1805 LAW IN MASSACHUSETTS DEALING WITH HAVING THE GUN

TESTED TO MAKE SURE IT DISCHARGES, IT IS OPERABLE.  AND THEN

IT GETS STAMPED OR SERIALIZED.  

AND THEN THE SECOND BATCH OF LAW RELATES TO 19TH

CENTURY FIRE SAFETY REGULATIONS ALLOWING OR PROHIBITING

GUNPOWDER, I THINK ALLOWING FOR SEARCH AND INSPECTION, THAT
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KIND OF THING.  

AND THE PLAINTIFFS' ARGUMENT IS THAT IS NOT PRECISE

ENOUGH.  THAT ONE HAS TO DO WITH PREVENTING FIRES WHEN THERE

WERE A LOT OF WOODEN HOMES AND CANDLES, AND DOESN'T HAVE

ANYTHING TO DO WITH HANDGUN SAFETY.  AND THEN THE

MASSACHUSETTS LAW HAS TO DO WITH OPERABILITY, MAKING SURE IT

WORKS, IT FIRES, BUT IT IS NOT REQUIRING CERTAIN SAFETY

FEATURES OR NOT NEARLY THAT NARROW SO THAT THEY ARE GENERALLY

OFF TOPIC.  

HOW DO YOU RESPOND TO THOSE ARGUMENTS?

MS. BOUTIN:  SURE, YOUR HONOR.

JUST HAVING TO DO WITH YOUR LAST POINT, I THINK WHEN

WE ARE GETTING INTO THE NUANCES OF THE LAW AND ALSO WHEN WE

ARE TALKING ABOUT THEIR JUSTIFICATION AND THEIR PURPOSE,

BECAUSE BRUEN TELLS US WE LOOK TO WHETHER THERE IS COMPARABLE

JUSTIFICATION FOR THE LAW COMPARED TO TODAY'S LAW AND WHETHER

THERE IS COMPARABLE PURPOSE.  

I THINK WHAT THIS GOES TO SHOW IS THAT IT IS A MORE

COMPLICATED ANALYSIS THAN JUST LOOKING AT THE PLAIN TEXT OF A

LAW AND WHERE IT WAS AND WHAT YEAR, AND IT IS WHY HAVING

HISTORIANS TAKE A LOOK AT IT AND HAVING HISTORIANS INVOLVED TO

BE ABLE TO INTERPRET THE LAWS AND WHAT WAS BEHIND THEM AND

WHAT THE BURDEN WAS AND WHAT THE PURPOSE WAS.  AND I THINK

THAT THAT -- IT SHOWS WHY THAT IS IMPORTANT AND IT SHOWS WHY

THIS IS A VERY COMPLEX AND TIME-CONSUMING UNDERTAKING.  

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ER-102

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-3, Page 40 of 283



    40

BUT TO TAKE A STEP BACK FURTHER.  I THINK -- I THINK

YOUR UNDERSTANDING OF WHERE PLAINTIFF IS COMING FROM IS

CORRECT.  AND I THINK WHAT IS IMPORTANT TO LOOK AT HERE IS,

AGAIN, THE WAY THAT BRUEN TELLS US TO LOOK FOR THESE

ANALOGIES.  

AS BRUEN SAYS, YOU ARE LOOKING FOR HISTORICAL

ANALOGS, NOT HISTORICAL TWINS.  THAT IS THE PHRASE THAT THE

COURT USES.  AND IT KIND OF SETS FORTH TWO WAYS IN WHICH AN

ANALOGY MAY BE BROAD, AND BROADER THAN WAS THE CASE IN BRUEN

BECAUSE THE COURT SAID IN BRUEN THESE -- THESE TWO THINGS DID

NOT APPLY.  ONE IS THAT THERE ARE TECHNOLOGICAL ADVANCEMENTS

SINCE THE HISTORICAL TIMES IN QUESTION; AND, TWO, IF THERE ARE

CHANGES IN SOCIETAL CONCERNS.  AND BOTH OF THOSE APPLY HERE

AND ALLOW FOR BROAD ANALOGY.  

IN THE CASE OF TECHNOLOGY, IF WE ARE TALKING ABOUT

THE CLI, MDM, AND MICROSTAMPING, AND PERHAPS TO SOME EXTENT IF

WE ARE TALKING ABOUT SOME OF THE OTHER TECHNOLOGICAL FEATURES,

YOU KNOW, THAT WAS NOT -- THAT WAS NOT TECHNOLOGICALLY

FEASIBLE, CERTAINLY AT THE TIME OF THE FOUNDING AND IN MOST

TIMES IN HISTORY.  

YOU KNOW, HANDGUNS WERE NOT EVEN WIDESPREAD UNTIL

THE 1800'S, SO CERTAINLY HAVING THOSE TECHNICAL FEATURES ON

THE GUNS WAS NOT HAPPENING DURING MUCH OF HISTORY.  AND

BECAUSE THEY WERE NOT AS WIDESPREAD THERE WASN'T AS MUCH OF A

SOCIETAL CONCERN ABOUT ACCIDENTAL DISCHARGES AND WHEN IT COMES
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TO CHILDREN.  

SO THOSE TWO METRICS SET FORTH BY THE COURT ALLOW

FOR A BROADER ANALOGY.  

AND THESE GUNPOWDER LAWS THAT WE ARE TALKING ABOUT,

IN PARTICULAR, WERE EXTREMELY WIDESPREAD.  I THINK WE ONLY

SUBMITTED AS EXHIBITS TWO, BUT AS DR. CORNELL SAYS IN HIS

DECLARATION, THEY ARE INCREDIBLY PREVALENT.  AND HE HAS

ALREADY IDENTIFIED MANY MORE, AND MANY MORE HAVE BEEN LISTED

IN THE MILLER CASE AND IN OTHER CASES.  SO THIS IS A QUESTION

OF MANY, MANY WIDESPREAD REGULATIONS OF HOW GUNPOWDER IS

STORED.  

AND WE ARE TALKING ABOUT -- SO WHAT WE ARE TALKING

ABOUT IS LAWS THAT REGULATED HOW YOU KEPT FIREARMS AND THEIR

COMPONENTS FROM CREATING ACCIDENTS AND FROM BEING SAFE.  THAT

IS WHAT WE ARE TALKING ABOUT AS FAR AS ANALOGY.  

OF COURSE WE ARE NOT GOING TO HAVE MICROSTAMPING

BACK IN 1776.  RIGHT?  OF COURSE WE ARE NOT GOING TO HAVE, YOU

KNOW, MAGAZINE DISCONNECT MECHANISM BACK IN 1776.  

SO I THINK A BROADER ANALOGY TOWARDS PREVENTING

ACCIDENTS FROM LOADED FIREARMS, WHETHER IT IS, OKAY, YES, THEY

CAUSE FIRES OR IS IT ACCIDENTAL DISCHARGE, I MEAN, FRANKLY, IT

PROBABLY -- STORAGE OF GUNPOWDER PROBABLY HELPED BOTH

PROBLEMS.  BUT, EITHER WAY, WE ARE TALKING ABOUT ACCIDENTS

THAT HAPPEN FROM LOADED GUNS.  

SO I THINK THAT KIND OF ANALOGY IS FINE, IT DOESN'T
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HAVE TO BE A HISTORICAL TWIN TO BE JUSTIFIED.  

AND, AGAIN, THEN THAT NEXT STEP.  I SPOKE BEFORE

ABOUT COMPARABLE BURDENS AND COMPARABLE JUSTIFICATIONS, AGAIN,

THE JUSTIFICATION IS -- IS COMPARABLE.  WE ARE TALKING ABOUT

KEEPING WEAPONS AND PEOPLE WHO HAVE WEAPONS IN THEIR HOMES

SAFE.  

AS FAR AT THE BURDEN GOES, AGAIN, WE ARE TALKING

ABOUT HAVING 800 DIFFERENT MODELS OF IPHONES 13'S AVAILABLE AS

OPPOSED TO ALSO HAVING SOME IPHONE 14'S AVAILABLE.  SO IT IS

GENUINELY NOT A LARGE BURDEN TO THE CORE SECOND AMENDMENT

RIGHT OF SELF-DEFENSE.

THE COURT:  THE GUNPOWDER LAWS, DID IT RELATE TO

ARMS THAT WERE LOADED, OR WAS THE FOCUS MORE ON GUNPOWDER.

BECAUSE THEN, AT THAT TIME, YOU HAD TO PUT POWDER DOWN THE

MUSKET AND YOU HAD TO STORE POWDER.  SO WEREN'T THEY FOCUSED

MORE ON THE -- 

MS. BOUTIN:  THERE IS SO MANY --

THE COURT:  -- PREVALENCE OF POWDER?

MS. BOUTIN:  THERE IS SO MANY DIFFERENT KINDS OF

LAWS, I DON'T WANT TO MAKE A REPRESENTATION THAT ISN'T

ACCURATE ON THAT.  

I DON'T KNOW, WITH CERTAINTY.  THERE MAY WELL

HAVE BEEN -- I AM SURE THAT -- I KNOW FOR A FACT SOME HAVE TO

DO WITH STORING, YOU KNOW, LARGER QUANTITIES.  THAT IS TRUE.

BUT I DON'T KNOW, SITTING HERE TODAY, HOW MANY OF THEM HAD TO
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DO WITH WHETHER OR NOT YOU CAN KEEP GUNPOWDER IN THE ACTUAL

GUN.

THE COURT:  AND WHAT ABOUT THE 1805 MASSACHUSETTS

LAW DEALING WITH TESTING TO SEE IF THE GUN DISCHARGES, AND

THEN IS STAMPED.  HOW IS THAT ANALOGOUS?

MS. BOUTIN:  SO THAT'S CERTAINLY ANALOGOUS TO, I

THINK, SEVERAL OF THE LAWS HAVING TO DO WITH SAFETY.  I MEAN,

YOU ARE MAKING SURE A GUN WORKS PROPERLY.  YOU ARE INSPECTING

IT, YOU ARE TESTING IT, AND YOU ARE GIVING IT THE GOVERNMENT

AND THE -- AND I AM GOING TO SAY IT WRONG -- IMAPREMATURE

[PH.] TO SAY, YES, THE GOVERNMENT APPROVES OF THIS WEAPON,

THIS WEAPON IS LEGAL FOR SALE BECAUSE IT PASSES OUR SAFETY

TEST.  

SO THAT IS A VERY, VERY CLOSELY ANALOGOUS LAW TO

WHAT WE ARE TALKING ABOUT HERE.

THE COURT:  ARE THERE ANY OTHER LAWS OR REGULATIONS,

OTHER THAN THESE TWO GENERAL CATEGORIES?

MS. BOUTIN:  AT THIS TIME THOSE CATEGORIES ARE THE

ONES WE HAVE BEEN ABLE TO IDENTIFY.  BUT, AS I HAVE SAID

BEFORE, WE WOULD LIKE ADDITIONAL TIME TO CONTINUE THE

RESEARCH.

THE COURT:  ALL RIGHT.  

IF I CAN INVITE YOUR RESPONSE.

MR. BENBROOK:  THANK YOU, YOUR HONOR.  

SO, IT IS CORRECT THAT BRUEN DOES NOT REQUIRE THE
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ANALOGICAL TWIN.  THE REASON -- PART OF THE REASON WHY IT EVEN

CONSIDERS ANALOGY IS TO ADDRESS THE ADVANCEMENTS THAT COUNSEL

SPOKE ABOUT IN TECHNOLOGY AND OTHER THINGS.  BUT BRUEN

CAUTIONED THAT, NOTWITHSTANDING THAT, WHEN YOU ARE DOING THIS

HISTORICAL ANALYSIS TO LOOK FOR AT LEAST AN ANALOGOUS

TRADITION.  IT HAS TO BE WELL-ESTABLISHED AND REPRESENTATIVE.  

AND TO BE SUFFICIENTLY ANALOGOUS IT HAS TO HAVE A

SIMILAR HOW AND WHY, AS THE -- AS THE COURT SAID.  REGULATE IN

A SIMILAR WAY FOR SIMILAR REASONS.  AND THE BURDEN, IT

STRESSED, NEEDS TO BE COMPARABLE.

SO THE WHY HERE IS VERY IMPORTANT.  THE STATE IS

VERY CANDID THAT THE MAIN REASON IT HAS THIS LAW IS TO CHANGE

THE GUN MARKET, TO CHANGE THE WAY MANUFACTURERS OFFER

FIREARMS, OFFER HANDGUNS.  

BUT, IN ANY EVENT, LET'S JUST LOOK AT WHAT THEY PUT

UP -- 

ACTUALLY, BEFORE WE DO THAT, TO RETURN TO THE

QUESTION OF TIME.  

PROFESSOR CORNELL IS NOT BASHFUL ABOUT TALKING ABOUT

HIS QUALIFICATIONS AND KNOWLEDGE OF THE HISTORY OF GUN

REGULATIONS.  SO THEY HAVE HIRED A PROFESSOR WHO HOLDS HIMSELF

OUT AS AN EXPERT ON THE HISTORY OF GUN REGULATIONS.  

AND THAT'S HIS -- THAT'S WHAT HE DOES FOR A LIVING.

HE SUBMITS DECLARATIONS ALL AROUND THE COUNTRY IN SECOND

AMENDMENT CASES.  SO HE IS -- HE KNOWS WHAT THE REGULATIONS
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ARE, IS WHAT I AM GETTING AT.  AND SO WE DON'T NEED MORE TIME.  

BUT, IN ANY EVENT, WE HAVE ADDRESSED THE PROVER LAW,

THE 1805 LAW IN MASSACHUSETTS.  BUT JUST TO REITERATE, IT

CAN'T BE A WELL-ESTABLISHED TRADITION BECAUSE IT IS ONE LAW IN

ONE STATE.  IT IS A TOTALLY DIFFERENT KIND OF REGULATION.  IT

TESTED FIRING AT TWO DIFFERENT ANGLES TO MAKE SURE THE GUNS

ACTUALLY WORKED AS INTENDED.  

IT DID NOT REQUIRE ANY FEATURES OF HANDGUNS, MUCH

LESS SAFETY FEATURES, AS COUNSEL IS CLAIMING.  IT IS NOT A

SAFETY LAW, IT IS A LAW -- THE TESTING IS TO SEE IF AT TWO

DIFFERENT ANGLES THE GUN FIRED A SPECIFIED NUMBER OF FEET.

AND IT DIDN'T SAY, WE ARE NOT GOING TO TEST GUNS THAT DON'T

HAVE CERTAIN FEATURES.  

ANY GUN -- AND HERE IS ANOTHER IMPORTANT LIMITATION.

IT IS NOT ANY GUN MANUFACTURED IN MASSACHUSETTS, IT IS ANY GUN

MANUFACTURED IN MASSACHUSETTS, OTHER THAN GUNS AT THE

SPRINGFIELD ARMORY, WHICH PROFESSOR CORNELL SAYS WAS BY FAR

THE LARGEST MANUFACTURER IN THE STATE.  SO IT DOESN'T EVEN

COVER ALL OF MASSACHUSETTS.

THE COURT:  WHY DID THEY IMPLEMENT THAT LAW?  AT

THAT TIME THE GOVERNMENT WAS REALLY ENCOURAGING THE

MANUFACTURE OF MUSKETS AND OTHER THINGS.  AND WAS THERE FRAUD

ON THE MARKET, A LOT OF JUNK GUNS, OR DO YOU KNOW?

MR. BENBROOK:  I DON'T KNOW THE ANSWER TO THAT.

WHAT IT REALLY SMACKS OF IS ALMOST PROTECTING THE MARKET OF
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THE SPRINGFIELD ARMORY FROM COMPETITION, POTENTIALLY.

THE COURT:  OR THE SPRINGFIELD ARMORY COULD BE KNOWN

AS A RELIABLE GUN MANUFACTURER.

MR. BENBROOK:  YES, THAT IS POSSIBLE AS WELL.  

AND THE STAMPING REQUIREMENT THERE CANNOT POSSIBLY

BE ANALOGIZED TO THE MICROSTAMPING FEATURE HERE.  IF A GUN

PASSED THE TEST UNDER THE 1805 MASSACHUSETTS LAW, THE PROVER

WOULD STAMP HIS INITIALS ON THE BARREL OF THE GUN WITH

ORDINARY ENGRAVING TOOLS OF THE TIME.  

HERE, THE PURPOSE OF THE MICROSTAMPING REQUIREMENT,

AS HAS BEEN STATED AND IS STATED IN THE BRIEFING, IS TO HELP

SOLVE CRIMES.  IT IS NOT ABOUT SAFETY OR OPERABILITY OF GUNS.  

AND THERE WAS SOME SUGGESTION THAT THE GUNPOWDER

STORAGE LAWS WERE -- FELL IN THE CATEGORY OF LAWS TO, QUOTE,

KEEP FIREARMS SAFE AND TO PREVENT ACCIDENTS FROM LOADED GUNS.  

THAT CAN'T BE THE CASE WITH GUNPOWDER LAWS.

GUNPOWDER LAWS, SUCH AS THE ONE CITED IN EXHIBIT 5 TO

PROFESSOR CORNELL'S DECLARATION, IS JUST SIMPLY A LIMIT ON THE

AMOUNT OF GUNPOWDER THAT YOU CAN KEEP IN YOUR HOUSE.  AS YOUR

HONOR STATED, THAT IS PLAINLY A FIRE SAFETY REGULATION.

THE SEPARATE ONE THAT WAS CITED, THE MASSACHUSETTS

LAW PROHIBITING STORING LOADED WEAPONS IN BOSTON HOUSES,

HELLER ALREADY TALKED ABOUT THAT AND SAID IT IS NOT ABOUT

SAFETY IT IS ABOUT ASSISTING FIREFIGHTERS AND PREVENTING

FIRES.  AND THE TEXT OF THE LAW SAYS IT RIGHT ON ITS FACE IT
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IS ABOUT FIRE SAFETY.  

SO THESE -- THESE LAWS ARE NOT SUFFICIENTLY

ANALOGOUS TO SAVE THE UHA, YOUR HONOR.

THE COURT:  AND IF THAT IS CORRECT, TELL ME AGAIN

WHAT IS THE SCOPE OF THE INJUNCTION, WHAT IS ENJOINED.

BECAUSE IN THE ARGUMENT IN THE BRIEFING THE PLAINTIFFS CABINED

TOGETHER ALL OF THE VARIOUS PROVISIONS, AND THEN CHARACTERIZE

IT AS A HANDGUN BAN.  BUT ANY INJUNCTION HAS TO BE SPECIFIC.

MR. BENBROOK:  WELL, YES.  WE ARE ASKING TO PREVENT

THE OPERATION OF EACH OF THESE FEATURES TO PREVENT -- THAT

PREVENT GUNS FROM BEING AVAILABLE FOR SALE -- GUNS IN COMMON

USE ELSEWHERE IN THE COUNTRY FROM BEING AVAILABLE FOR SALE IN

CALIFORNIA.  

THE NOTICE ASKS FOR AN INJUNCTION ENJOINING

ENFORCEMENT OF THE STATE OF CALIFORNIA'S PROHIBITION ON THE

RETAIL SALE OF HANDGUNS THAT ARE NOT LISTED ON THE ROSTER.

THAT'S THE SCOPE.

THE COURT:  THAT WOULD INCLUDE ALL OF THESE VARIOUS

PROVISIONS.

MR. BENBROOK:  YES.

THE COURT:  BECAUSE IN SOME WAY, SHAPE, OR FORM THEY

ARE REGULATING GUNS IN COMMON USE; WHICH THEY CANNOT DO, THE

ARGUMENTS YOU HAVE MADE.

MR. BENBROOK:  THAT'S RIGHT, YOUR HONOR.

THE COURT:  THEN GIVE ME YOUR SPECIFIC ARGUMENT AS
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TO THE ROSTER.  THAT IS, OF COURSE, A SEPARATE PROVISION, THE

THREE-TO-ONE.

MR. BENBROOK:  WELL, SO, RESPECTFULLY, THAT'S

REFERRED TO AS THE ROSTER REMOVAL PROVISION.  

THE COURT:  RIGHT.

MR. BENBROOK:  AS OPPOSED TO THE ROSTER.  

AND IF THE -- IF WE ARE SUCCESSFUL AS TO OUR THEORY,

THAT WOULD NECESSARILY GO AWAY BECAUSE THE ROSTER GOES AWAY.   

AT SOME POINT I WANT TO TALK ABOUT THE OTHER

PRELIMINARY INJUNCTION FACTORS, UNDERSTANDING THAT I -- THAT

OUR HOPE IS THAT YOUR HONOR IS -- WILL BE PREPARED TO ADDRESS

THIS AS A SUMMARY JUDGMENT MOTION.  BUT I DON'T WANT TO JUMP

THE -- JUMP THE GUN.  PARDON ME FOR SAYING THAT.  BUT WHEN THE

TIME IS RIGHT, PLEASE ALLOW ME TO ADDRESS THAT.

THE COURT:  ALL RIGHT.

TURNING TO THE STATE FOR A MOMENT.

FIRST, DO YOU HAVE ANY RESPONSES, TOP OF MIND, TO

MR. BENBROOK, ANY COMMENTS HE MADE?

MS. BOUTIN:  THANK YOU, YOUR HONOR.  

I THINK THE MAIN ONE IS -- AND I THINK THIS MAY COME

FROM TWO SESSIONS AGO FROM COUNSEL.  BUT HE SAID THAT WHEN IT

COMES TO LOOKING AT INDIVIDUAL PROVISIONS OF THE UHA, YOU CAN

LOOK AT THOSE AT THE SECOND STEP.  AND HE SAYS BANNING GUNS

FOR ANY REASON IS AGAINST THE SECOND AMENDMENT.

IT IS PLAINTIFFS' BURDEN TO SHOW, FOR EACH PROVISION
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THAT THEY WANT ENJOINED, IT IS THEIR BURDEN TO SHOW, UNDER

THEIR THEORY OF THE -- OF PLAIN TEXT READING, THAT THAT

PROVISION OF THE UHA, LET'S SAY HAVING A -- REQUIRING A SAFETY

ON A GUN, ACTUALLY DOES BAN A GUN.  THAT'S THEIR BURDEN IN

STEP ONE OF THE ANALYSIS UNDER BRUEN, THEY HAVE TO PROVE THAT

THE LAW STOPS THEM FROM KEEPING AND BEARING AN ARM.  

IF IT ONLY BROUGHT THIS SUIT CHALLENGING THE

STATUTORY PROVISION REQUIRING SAFETIES IT WOULD BE OBVIOUS.

THEY HAVE NOT SHOWN EVIDENCE THAT THAT REQUIREMENT STOPS THEM

FROM PURCHASING ANY HANDGUNS THAT THERE IS.  IT JUST DOESN'T.

SO I THINK SAYING THAT THAT COMES UP IN STEP TWO IS

NOT RIGHT, I THINK IT COMES UP IN STEP ONE.  AND THERE IS NO

QUESTION THAT THAT IS PLAINTIFFS' BURDEN ON THIS MOTION, AND

CERTAINLY WHETHER IT IS PRELIMINARY INJUNCTION OR SUMMARY

JUDGMENT.  

SO I DO THINK IT IS IMPORTANT TO BE CLEAR, THAT IS A

STEP-ONE ISSUE.

ANOTHER POINT I THINK WE ARE -- I THINK WE ARE GOING

TO GET IN A MINUTE TO THE OTHER WINTER FACTORS.  I THINK,

HOPEFULLY, WE ARE HONING IN ON THE END OF THE MERITS ARGUMENT.  

I DO WANT TO -- I DO HAVE TWO BROADER POINTS I JUST

WANT TO BRING UP TO MAKE SURE THAT I DON'T FORGET TO SAY THEM.  

ONE, WE ACTUALLY DID COMPLY WITH RULE 56 WHEN IT

COMES FOR ASKING FOR DISCOVERY.  WE SUBMITTED AN APPLICATION

ALONG WITH OUR OPPOSITION TO THAT MOTION SO THAT -- THE ISSUE
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OF THAT COMPLIANCE IS -- THAT SHOULD NOT BE AN ISSUE.  

AND THE OTHER IS SIMPLY -- AND I JUST DON'T WANT TO

FORGET TO SAY THIS.  IF YOUR HONOR IS INCLINED TO GRANT A

PRELIMINARY INJUNCTION, OR EVEN SUMMARY JUDGMENT, WE WOULD

CERTAINLY ASK THAT THE JUDGE STAY THAT RULING PENDING AN

APPEAL, FOR THE RECORD.

MR. BENBROOK:  YOUR HONOR, IF --

THE COURT:  YES.

MR. BENBROOK:  IF WE ARE IN THE CLEANUP MODE ON THIS

PART.

THE COURT:  YES.

MR. BENBROOK:  JUST TO BE CLEAR, OUR -- AS I HAVE

STATED AT LEAST ONCE, OUR POSITION IS THAT HELLER ESTABLISHED

THAT HANDGUNS IN COMMON USE CAN'T BE BANNED.  THAT HELLER HAS

DONE THE HISTORICAL ANALYSIS.  SO, YOU KNOW, MY DISCUSSION

ABOUT HISTORY IS IF YOUR HONOR DOESN'T AGREE WITH US ON THAT

BROAD TOP-LINE POINT, SO THAT'S MY -- I JUST WANT TO CLARIFY

THAT AGAIN.

ONE LAST POINT ON THE HISTORY POINT THAT I THINK

NEEDS TO BE EMPHASIZED IS THE STATE IS TRYING TO CATEGORIZE

ALL OF THESE HISTORICAL LAWS UNDER THE BROAD RUBRIC OF SAFETY,

SAY THE STATE HAS REGULATED SAFETY SO WE CAN REGULATE

SAFETY -- EXCUSE ME.  HISTORICALLY GOVERNMENTS HAVE REGULATED

SAFETY SO THEREFORE WE CAN REGULATE SAFETY.  

I JUST WANT TO EMPHASIZE, THAT IS FAR TOO BROAD A
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LEVEL OF GENERALITY TO SATISFY WHAT BRUEN CALLS FOR, AS I --

AS I SPECIFIED EARLIER.

THE COURT:  IS THAT YOUR OBJECTION, IN PART, TO

PROFESSOR CORNELL?  HE MAKES THE ARGUMENT THAT HISTORICALLY

THE STATES HAVE FREELY EXERCISED POLICE POWER TO PROMOTE

SAFETY AND THEY HAVE DONE IT IN THE FIELD OF FIREARMS, AND SO

THAT THEY OUGHT TO BE ABLE TO REGULATE HERE, AS THEY ARE,

UNDER THE UHA.

MR. BENBROOK:  ABSOLUTELY.  MUCH OF HIS DECLARATION

IS ALONG THOSE LINES, AS WE NOTED IN THE REPLY BRIEF.  AND

THAT IS TO THE EXTENT HE DID TRY TO IDENTIFY PARTICULAR

REGULATIONS IN THE PAST, THOSE ARE THE ONES WE HONED IN ON IN

OUR REPLY.

THE COURT:  ALL RIGHT.

WHAT IS YOUR RESPONSE, IF THE COURT WERE TO GRANT

PRELIMINARY INJUNCTION OR THE RULE 56 MOTION, THAT IT OUGHT TO

BE STAYED PENDING APPEAL?  

MR. BENBROOK:  I THINK THAT KIND OF FOLDS IN WITH

THE OTHER WINTER FACTORS, FRANKLY, GIVEN THE CONSIDERATIONS ON

A STAY.  AND THE ARGUMENT -- SO THE STATE'S MAIN ARGUMENT, I

BELIEVE, IF THAT WERE TO HAPPEN, JUST I THINK HAS BEEN

PREVIEWED ALREADY; WHICH IS, WE CAN'T HAVE THIS ENJOINED

BECAUSE IF WE DO ALL OF THESE UNSAFE HANDGUNS, IN QUOTES,

UNSAFE HANDGUNS, WILL FLOOD THE MARKET.  

SO LET'S UNPACK WHAT THAT ARGUMENT WOULD LOOK LIKE.
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ALL OF THE SEMIAUTOMATIC HANDGUNS THAT ARE BANNED

CURRENTLY HAVE ALL OF THE SAME BASIC FEATURES AS THE HUNDREDS

OF HANDGUNS THAT ARE GRANDFATHERED IN.  HANDGUN, ROUGHLY

COMPARABLE LENGTH, FIRES ONE BULLET AT A TIME; THEY ARE IN THE

SAME CLASS OR CATEGORY OF HANDGUNS.

SO WHAT THE STATE IS SAYING IS WE CAN'T LET NEW GUNS

DEVELOPED OVER THE PAST 15 YEARS TO BE SOLD SINCE THEY

PROBABLY DON'T HAVE TWO OF THE FEATURES THAT ARE REQUIRED:  A

CHAMBER LOAD INDICATOR OR THE MAGAZINE DISCONNECT.  

AND THERE IS NO DISPUTE THEY DON'T ALSO HAVE THE

MICROSTAMPING.  AND NEVER MIND THAT NO GUN HAS ALL THREE.  

BUT THIS ARGUMENT BREAKS DOWN WHEN YOU CONSIDER THE

GRANDFATHERING OF GUNS THAT ARE ON THE ROSTER.  

THE GONZALEZ DECLARATION, AT PARAGRAPH 19, SHOWS

THAT 829 GUNS ARE ON THE ROSTER CURRENTLY, AND ONLY 32 OF THEM

HAVE BOTH FEATURES THAT THE STATE SAY ARE CRITICAL, THE CLI

AND THE MAGAZINE DISCONNECT MECHANISM.  IN OTHER WORDS, 797 OF

THE GUNS DON'T HAVE EITHER.  

SO THIS GRANDFATHERING DOOMS THE ARGUMENT THAT

UNSAFE GUNS WILL POUR IN.  AND THE ROSTER REMOVAL, I MEAN --

WELL, SCRATCH THAT.

NEXT POINT.

WE POINT OUT, THROUGH THE PHILLIPS DECLARATION, THE

PERVERSE REALITY THAT BY NOT ALLOWING ANY NEW GUNS FOR 15

YEARS THE STATE HAS MISSED OUT ON ACTUAL SAFETY IMPROVEMENTS
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THAT MANUFACTURERS HAVE MADE.  SO, RESPECTFULLY, YOUR HONOR,

SCAREMONGERING FROM THE STATE IS NOT A BASIS FOR NOT ENJOINING

OR FOR STAYING PENDING APPEAL.

THE COURT:  ALL RIGHT.

ALTHOUGH, OF COURSE, THE STATE, IF A STAY WERE NOT

ISSUED HERE, WOULD SIMPLY SEEK ONE WITH THE NINTH CIRCUIT.

MR. BENBROOK:  LIKELY WOULD, YES.  THAT WOULDN'T BE

A SURPRISE.

THE COURT:  A QUESTION.  I THINK I KNOW THE ANSWER,

BUT WANTED TO GET YOUR THOUGHTS ON THIS, AS WELL.  

IN THE MOTION, I THINK YOU NOTED THAT HAVING A

CHOICE IN THE TYPE OF FIREARM IS NEITHER RELEVANT NOR

NECESSARY.  WHAT DID YOU MEAN BY THAT?

MR. BENBROOK:  WHERE DID I SAY THAT -- WHERE DID WE

SAY THAT?

THE COURT:  THERE IS A POINT HERE IN THE MOTION FOR

PRELIMINARY INJUNCTION AT PAGE 10.  I THINK WHEN THE STATE WAS

POINTING OUT THAT PLAINTIFFS DON'T GET TO PICK AND CHOOSE

WHICH HANDGUNS THEY WANT, THAT THEY STILL HAVE HANDGUNS ON THE

ROSTER THEY CAN PURCHASE.

THE ARGUMENT, I THOUGHT, WAS BY THE PLAINTIFF THAT

HAVING A CHOICE IN TYPE OF FIREARM IS NEITHER RELEVANT NOR

NECESSARY, AT PAGE 10.  I THINK THAT MIGHT BE IN THE REPLY.

MR. BENBROOK:  YEAH.  THAT DOESN'T SOUND LIKE

SOMETHING -- THAT SOUNDS INCONSISTENT WITH WHAT WE ARE
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ARGUING, YOUR HONOR.  THAT IS WHY IT WOULD BE GREAT IF WE

COULD FIND AN ACTUAL CITE.

THE COURT:  IF I MAY GET THAT FOR YOU.  I THINK IT

IS IN YOUR MOTION AT PAGE 10.  I AM NOT FINDING IT NOW.

MR. BENBROOK:  WELL, IF THAT STATEMENT WERE MADE

SOMEWHERE, THAT DOES NOT SOUND CONSISTENT WITH WHAT WE ARE

ARGUING.  

THE COURT:  YES.

MR. BENBROOK:  INDEED, CHOICE IS INHERENT IN THE

RIGHT TO SELF-DEFENSE.

THE COURT:  OKAY.  LET ME TAKE ONE OTHER LOOK HERE.

WELL, THAT'S ALL RIGHT.  

I THINK I HAVE ALL OF MY QUESTIONS ANSWERED.  I WAS

GOING THROUGH MY NOTES THERE.  

ARE THERE ANY ADDITIONAL COMMENTS OR POINTS TO MAKE

BEFORE WE CLOSE THE HEARING?

MS. BOUTIN:  I WOULD LIKE TO RESPOND, YOUR HONOR.

THE COURT:  YES.

MS. BOUTIN:  THANK YOU.

ONE LAST POINT ON THE HISTORICAL ANALOGY ISSUE THAT

I THINK IS IMPORTANT IS THAT THE ANALOGOUS CATEGORY OF LAWS IS

NOT JUST SAFETY.  CERTAINLY FOR MANY OF THE UHA PROVISIONS IT

IS NOT JUST LAWS ABOUT SAFETY, IT IS LAWS ABOUT CONTROLLING

THE VOLATILITY OF FIREARMS AND THEIR COMPONENTS IN THE -- AND

MAKING IT SAFER IN THE HOME TO HAVE THOSE PARTS.  IT IS NOT
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JUST GENERAL GUN SAFETY.  

I THINK EVERYONE AGREES THAT, YOU KNOW, GUNS HAVE

THE POTENTIAL TO BE DANGEROUS.  AND SO, YES, A BROAD CATEGORY

-- SAFETY IS A FAIRLY BROAD CATEGORY IN THIS CONTEXT.  BUT

CERTAINLY WHEN WE ARE ANALOGIZING TO A LOT OF THE PROVISIONS

YOU CAN GO A LOT NARROWER THAN THAT.  

THE NEXT POINT.  WHEN WE WERE TALKING ABOUT THE

INJUNCTION FACTORS PLAINTIFFS' COUNSEL SPOKE ABOUT THE BURDEN

ON THE STATE SAYING THAT, YOU KNOW, UNSAFE HANDGUNS AREN'T

GOING TO, YOU KNOW, POUR IN IF THERE IS, I GUESS -- AN

INJUNCTION AND STAY ARE SIMILAR IN A SENSE BECAUSE IN BOTH

CASES WE ARE TALKING ABOUT PENDING A DECISION ON THE MERITS

WHETHER OR NOT THE LAW WILL BE ENJOINED.  

BUT, I MEAN, PURCHASING NEW -- EXCITING NEW MODELS

OF HANDGUNS WITHOUT THESE COMPONENTS IS EXACTLY WHAT

PLAINTIFFS ARE SEEKING TO DO.  SO I THINK -- I THINK CLAIMING

THAT THERE WON'T BE A LOT OF PURCHASES OF A LOT OF NEW

HANDGUNS THAT DON'T HAVE THESE SAFETY FEATURES DOESN'T REALLY

RING TRUE.  

AND, YOU KNOW, THERE MIGHT BE SOME ASPECTS OF

CERTAIN HANDGUNS THAT MAKE HANDGUNS SAFER, INCLUDING POSSIBLY

CERTAIN ASPECTS OF OFF-ROSTER HANDGUNS.  THAT IS POSSIBLE.

BUT WE KNOW THAT THESE FEATURES CAN SAVE LIVES, ESPECIALLY OF

CHILDREN IN HOMES.  WE KNOW THAT.  THERE HAS BEEN STUDIES ON

THAT.  
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SO TO SAY THAT THEY ARE SIMILAR AND THEY ARE NOT

TALKING ABOUT BIG DIFFERENCES BETWEEN THESE HANDGUNS, THERE

ARE MAJOR DIFFERENCES BETWEEN THESE HANDGUNS.  

AND IT IS A BELL YOU CAN'T UNRING BECAUSE IF -- IF

THE INJUNCTION IS ABLE TO TAKE EFFECT, THE HANDGUNS COULD

THEORETICALLY BE PURCHASED.  AND THERE IS NOTHING IN THE

UNSAFE HANDGUN ACT THAT OUTLAWS POSSESSION OF THESE HANDGUNS

SO YOU CAN'T TAKE THEM AWAY FROM PEOPLE ONCE THEY ARE

PURCHASED.  

SO THAT IS WHY AN INJUNCTION IS NOT APPROPRIATE HERE

IN TERMS OF THE PUBLIC INTEREST, WHY A STAY WOULD BE

APPROPRIATE, IF NECESSARY.  

AND, PARTICULARLY, I THINK, ALSO LOOKING AT THE

STATUS QUO AND THE FACT THAT THIS -- THESE REQUIREMENTS HAVE

BEEN THE STATUS QUO FOR, YOU KNOW, SOMETHING OVER 15 YEARS AS

COMPARED TO THE TIMELINE WE ARE LOOKING AT BETWEEN NOW AND --

AND GETTING MORE INSIGHT INTO WHAT THE FINAL JUDGMENT MAY BE.

THE COURT:  MANY OF THESE BANNED HANDGUNS ARE

ALREADY IN THE MARKET THROUGH THE EXCEPTIONS, THE FAMILIAL

EXCHANGE EXCEPTION AND LAW ENFORCEMENT BUYING THEM AND THEN

SELLING THEM.  AM I CORRECT?

MS. BOUTIN:  YOUR HONOR, I'M NOT -- I DON'T KNOW THE

NUMBERS.  I CAN'T SAY IF "MANY" IS AN ACCURATE REPRESENTATION

OR NOT.

I DO KNOW, WITH RESPECT TO LAW ENFORCEMENT, THE
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LAW -- THE EXCEPTIONS ARE DIFFERENT FOR DIFFERENT TYPES OF LAW

ENFORCEMENT.  SO A POLICE OFFICER, PER SE, THE EXCEPTION

PROBABLY IS A LITTLE BIT MORE BROADLY AS FAR AS WHAT HE CAN DO

WITH THE HANDGUN AS OPPOSED TO OTHER TYPES OF OFFICERS THAT

ARE COVERED BY THE EXCEPTION.  SO THEY ARE NOT UNLIMITED AS TO

PUBLIC SAFETY OFFICERS.

THE COURT:  ALL RIGHT.  

MR. BENBROOK, ANYTHING IN ADDITION?  

I AM COMFORTABLE WITH THE BALANCE OF THE WINTER

FACTORS, SO I DON'T FEEL THE NEED FOR ANY DISCUSSION THERE.  I

WAS REALLY FOCUSED MORE ON THE MERITS DISCUSSION.

MR. BENBROOK:  YOUR HONOR, I HAVE ADDRESSED THESE

POINTS MULTIPLE -- IN SOME CASES MULTIPLE TIMES ALREADY, SO I

AM READY TO STOP TALKING.  

THE COURT:  ALL RIGHT.

MR. BENBROOK:  AND I APPRECIATE YOUR CLOSE ATTENTION

TO THE PAPERS.

THE COURT:  YOU ARE WELCOME.  THE BRIEFING WAS

EXCELLENT, MUCH APPRECIATED.  THESE ARE GREAT ISSUES.  VERY

PRINCIPLED DIFFERENCES.  AND, OF COURSE, THE COURT'S

OBLIGATION IS A NARROW ONE, NOT MAKING POLICY DETERMINATIONS

OR POLITICAL CONSIDERATIONS BUT SIMPLY DOING AS I AM

INSTRUCTED, UNDER THE LAW, AND MAKING THE BEST JUDGMENT I CAN.

SO I WILL TAKE EVERYTHING UNDER SUBMISSION.  ISSUE

AN ORDER, I HOPE FAIRLY SOON.  AND CONSIDER ALL OF THESE
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VARIOUS ISSUES INCLUDING, IF AN INJUNCTION IS GRANTED, BOND

AND STAYS, AND ALL OF THOSE ISSUES I WILL TAKE UNDER

SUBMISSION.

THANK YOU VERY MUCH.

MS. BOUTIN:  THANK YOU, YOUR HONOR.

THE COURT:  HAVE A GOOD WEEKEND.

MR. BENBROOK:  THANK YOU, YOUR HONOR.

*  *  * 

I CERTIFY THAT THE FOREGOING IS A CORRECT
TRANSCRIPT FROM THE RECORD OF PROCEEDINGS 
IN THE ABOVE-ENTITLED MATTER. 

 
          S/LEEANN PENCE                     2/21/2023                   

LEEANN PENCE, OFFICIAL COURT REPORTER   DATE
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Supervising Deputy Attorney General
GABRIELLE D. BOUTIN
Deputy Attorney General
State Bar No. 267308
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E-mail:  Gabrielle.Boutin@doj.ca.gov

Attorneys for Defendants Rob Bonta, in his
official capacity as California Attorney
General, and Allison Mendoza, in her official
capacity as Acting Director of the
Department of Justice Bureau of Firearms
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FOR THE SOUTHERN DISTRICT OF CALIFORNIA

CIVIL DIVISION

LANA RAE RENNA et al.,
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official capacity as Acting Director of
the Department of Justice Bureau of
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Declaration of Gabrielle Boutin  (3:20-cv-02190-DMS-DEB)

I, Gabrielle D. Boutin, hereby declare as follows:

1. I am a Deputy Attorney General with the California Department of

Justice and serve as counsel in this action for Defendants Attorney General Rob

Bonta, in his official capacity, and Allison Mendoza, in her official capacity as

Acting Director of the Department of Justice Bureau of Firearms.   I make this

declaration in support of Defendants’ Application Pursuant to Fed. R. Civ. Proc.

56(d), as submitted in their Opposition to Plaintiffs’ Motion For Preliminary

Injunction or, Alternatively, Motion for Summary Judgment.  I have personal, first-

hand knowledge of the matters set forth below and, if called as a witness, I could

and would testify competently thereto.

2. Following the Supreme Court’s issuance of its opinion in New York State

Rifle & Pistol Association, Inc., v. Bruen, __ U.S.  __, 142 S.Ct. 2111 (2022), the

parties in this case stipulated to vacate the scheduling order in this case, and the

Court vacated the scheduling order on July 22, 2022.  ECF No. 46.  Since that time,

the parties have not discussed new case or discovery deadlines and the Court has

not issued a new scheduling order.  To date, neither party has taken discovery from

the other related to the second prong in the Bruen analysis for Second Amendment

claims: whether a firearm argument is “consistent with the Nation’s historical

tradition of firearm regulation.” Bruen, 142 S.Ct. at 2130.

3. On August 22, 2022, Plaintiffs filed a Second Amended Complaint

adding new claims.  ECF No. 49.  Plaintiffs subsequently filed a motion for

preliminary injunction related to some of the new claims, but did not seek relief in

that motion with respect to their present challenge to California’s Unsafe Handgun

Act. See ECF No. 53.  After briefing and oral argument, Plaintiffs withdrew their

motion on October 10, 2022.  ECF No. 63.

4. Plaintiffs filed their Third Amended Complaint on October 31, 2022

(ECF No. 67) and Defendants filed their Answer on November 14, 2022 (ECF No.

68).
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Declaration of Gabrielle Boutin  (3:20-cv-02190-DMS-DEB)

4. Without advance notice to Defendants, Plaintiffs filed their currently-

pending Motion for Preliminary Injunction or, Alternatively, Summary Judgment

on December 22, 2022.  ECF No. 71.  Because no discovery deadlines have been in

place, Defendants have therefore been forced to quickly retain expert guidance and

perform historical research in order to attempt to fully oppose the motion.

5. Defendants’ position is that this Court can and should deny Plaintiffs’

motion based on the existing record.  However, if the Court believes that injunctive

relief or summary judgment in favor of Plaintiffs may be appropriate, Defendants

respectfully request three additional months to complete expert discovery on the

issue of analogous historical firearm regulations, followed by further merits

briefing. See Fed. R. Civ. Proc. 56(d).

6. As Bruen itself acknowledged, the historical inquiry can be complex and

difficult. Bruen, 142 S.Ct. at 2134.  The research and analysis required to answer

the difficult historical questions posed by Bruen calls for a labor-intensive and

time-consuming process.  Despite working diligently since the filing of the

preliminary injunction motion, there remain areas of inquiry that Defendants have

not yet been able to explore fully, including a deeper canvass of historical state and

municipal laws and additional primary-source research to further understand and

contextualize the Nation’s traditions of firearms regulation and related regulations.

7. Accordingly, if the Court does not believe, based on the existing record,

that Plaintiff’s motion should be fully denied, Plaintiffs request additional time to

take discovery before the Court rules on the motion.
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Declaration of Gabrielle Boutin  (3:20-cv-02190-DMS-DEB)

I declare under penalty of perjury under the laws of the State of California that

the foregoing is true and correct and that this declaration was executed on January

27, 2023, in Davis, California.

/s/ Gabrielle D. Boutin
Gabrielle D. Boutin
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Declaration of Salvador Gonzalez  (3:20-cv-02190-DMS-DEB) 

 

ROB BONTA 
Attorney General of California 
ANTHONY R. HAKL 
Supervising Deputy Attorney General 
GABRIELLE D. BOUTIN 
Deputy Attorney General 
State Bar No. 267308 

1300 I Street, Suite 125 
P.O. Box 944255 
Sacramento, CA 94244-2550 
Telephone:  (916) 210-6053 
Fax:  (916) 324-8835 
E-mail:  Gabrielle.Boutin@doj.ca.gov 

Attorneys for Defendants Rob Bonta, in his 
official capacity as California Attorney 
General, and Allison Mendoza, in her official 
capacity as Acting Director of the 
Department of Justice Bureau of Firearms 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

CIVIL DIVISION 

LANA RAE RENNA et al., 

Plaintiffs, 

v. 

ROB BONTA, in his official capacity 
as Attorney General of California; 
and ALLISON MENDOZA, in her 
official capacity as Acting Director of 
the Department of Justice Bureau of 
Firearms, 

Defendants. 
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Time: 1:30 p.m. 
Dept: 13A (13th Floor) 
Judge: The Honorable Dana M. 

Sabraw 
Trial Date: None set 
Action Filed: 11/10/2020 
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Declaration of Salvador Gonzalez  (3:20-cv-02190-DMS-DEB) 

 

I, Salvador Gonzalez, declare under penalty of perjury that: 

1. I am over the age of 18 years and competent to make this declaration, 

which is based on my personal knowledge. 

2. I am a Special Agent Supervisor for the California Department of Justice 

(“CA DOJ”), Bureau of Firearms (“BOF”). 

3. My curriculum vitae is attached hereto as Exhibit A.  It contains a true 

and correct description of my educational background, professional achievements, 

and qualifications.  

4. In May 2005, I received a Bachelor of Science degree in Criminal 

Justice, and a Bachelor of Arts degree in Ethnic Studies, from the California State 

University, Sacramento.  

5. In addition, I have taken and completed multiple, formal courses on 

weapons use, maintenance, repair, and identification.  This includes completing: (a) 

a twenty-four hour “Law Enforcement & Military Colt M16/AR-15 Rifle 

Armorer’s Course” to safely use and maintain weapons; (b) an eight hour “Alcohol, 

Tobacco and Firearms Privately Made Firearms Training” on the identification of 

privately manufactured firearms; (c) a forty hour “California Peace Officer 

Standards and Training (POST)-approved Firearms Instructor/Range Master 

School” course; (d) an eight hour “Glock Armorer’s Course” on safe use and 

maintenance of weapons; (e) a ten hour firearms-investigation-and-identification 

training for law enforcement; and (f) a four hour assault-weapons-familiarization 

course for law enforcement. 

6. I have worked as a Special Agent Supervisor with CA DOJ for 

approximately four years.  I started working at CA DOJ approximately nine years 

ago and approximately seven of my eight years have been at BOF.  I am assigned to 

the Division of Law Enforcement, BOF.  BOF serves the people of California 

through education, regulation, and enforcement actions regarding the manufacture, 

sale, ownership, safety training, and transfer of firearms.   
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Declaration of Salvador Gonzalez  (3:20-cv-02190-DMS-DEB) 

 

7. My current job responsibilities at CA DOJ BOF involve the recovery, 

investigation, and identification of firearms.  In addition, over the past eight years, I 

have handled and fired semiautomatic handguns that are compliant with California 

law, including, specifically, handguns that contain a chamber load indicator and a 

magazine disconnect mechanism.  Over the course of my career, I have become 

proficient in the use and disassembly of various firearms, including the various 

structural components of firearms, and how they work together. 

8. For approximately the past three and a half years, I have overseen CA 

DOJ’s Roster of Certified Handguns (the “Roster”) approved for manufacture or 

sale in California, which involves determining whether handguns submitted by 

manufacturers contain the safety features required under California law.  Through 

this process, I have become familiar with the components of numerous handguns 

currently and previously on the Roster.   

9. The handguns on the Roster are suitable and sufficient for the purpose of 

self-defense.  They do not lack any features that render them materially less 

effective for self-defense than other handguns.  Some manufacturers have released 

updated models of semiautomatic pistols on the Roster that are currently ineligible 

to be added to the Roster.  However, these updated versions include only minor 

differences and are not materially more effective for self-defense than the versions 

on the Roster.  These include, for example, the fourth and fifth generations of the 

Glock 19 pistol (which are not on the Roster) as compared to the third generation 

Glock 19 pistol (which is on the Roster).   

10. Based on my experience with firearms, education, formal trainings, and 

work at CA DOJ, I am knowledgeable about the requirements of California’s 

Unsafe Handgun Act, Penal Code §§ 31900–32110 (“UHA”), among other laws.  I 

am also able to inspect and determine whether a semiautomatic handgun complies 

with the UHA’s requirements.   
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Declaration of Salvador Gonzalez  (3:20-cv-02190-DMS-DEB) 

 

11. I am aware that, for a new semiautomatic pistol model to be approved to 

CA DOJ’s Roster of UHA-compliant handguns that may be sold or made in 

California, it must undergo laboratory testing and, among other things, include a 

chamber load indicator, a magazine disconnect mechanism, and microstamping 

capability.  Penal Code § 32010, subd. (d).   

12. A chamber load indicator’s intended function is to alert the handgun user 

as to whether the handgun is loaded with a cartridge in the firing chamber.  A 

device qualifies as a chamber load indicator under the UHA if it is readily visible 

and contains explanatory text and/or graphics, and is designed and intended to 

indicate to a user from the pistol itself whether there is a cartridge in the firing 

chamber.  See Penal Code § 16380.   

13. Chamber load indicators are an important firearm feature that increases 

safety.  By quickly and clearly informing a firearm user whether a handgun is 

loaded, chamber load indicators help prevent accidental discharges that can result in 

serious injury and death.  Accidental discharges may occur in a variety of contexts, 

for example, when a user cleans their firearm or when an unfamiliar user handles a 

firearm, such as a child.  

14. A magazine disconnect mechanism prevents the handgun from 

discharging while a detachable magazine is removed from the handgun.  A 

mechanism qualifies as a magazine disconnect under the UHA if it prevents a 

semiautomatic pistol that has a detachable magazine from operating to strike the 

primer of ammunition in the firing chamber when a detachable magazine is not 

inserted.  See Penal Code § 16900.  Generally, a magazine disconnect mechanism is 

a component of the frame that looks like a small lever, which functions to impede 

the operation of the firearm.   

15. The purpose of a magazine disconnect mechanism is to prevent 

accidental discharges, and the resulting risk of serious injury and death, that can 

occur when a handgun is still loaded despite the magazine having been removed by 
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the user.  Such accidental discharges can happen in a variety of contexts, such as 

when a user is cleaning their handgun or when a child accesses and handles a 

handgun.  Magazine disconnect mechanisms are designed to increase the safety of 

both the firearm user and people in the user’s vicinity. 

16. The absence of a chamber load indicator or a magazine disconnect 

mechanism in a semiautomatic pistol increases the risk of accidental discharge and 

injury to Californians from the use of these handguns.  In 1991, the United States 

General Accounting Office (“GAO”) produced a report to Congress concluding: 

“About 1 of every 3 deaths from accidental firearm discharges could be prevented 

by a firearms safety device.”  See GAO Report to the Chairman, Accidental 

Shootings: Many Deaths and Injuries Caused by Firearms Could Be Prevented 

(March 1991), at 3, a copy of which is attached hereto as Exhibit B.  The GAO 

study found that 23% of deaths could have been prevented by a chamber load 

indicator.  Id. at 19. 

17. I am familiar with the technology of microstamping, which utilizes lasers 

to make precise, microscopic engravings on the internal mechanisms of a 

semiautomatic pistol.  A cartridge case holds propellant and a bullet. Upon 

discharge of a handgun, the bullet is expelled from the barrel and the cartridge case 

is ejected.  When the pistol is fired, a unique alpha-numeric code identifying the 

pistol’s make, model, and serial number would be stamped on to the bullet’s 

cartridge case.  Penal Code § 31910(b)(6); Cal. Code Regs., tit. 11, § 4049.  A 

microstamp differs from a handgun serial number, which is located on the firearm 

itself.  Microstamping assists law enforcement because a cartridge case is more 

likely than a handgun to be left behind after a shooting, at the scene of the crime.  

In those instances, microstamping can then help law enforcement identify the pistol  

used in the shooting and possibly solve shooting crimes more quickly than the 

methods that are currently used.  Microstamping can thus enhance public safety 

even if it does not enhance the safety of the handgun itself.  
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18. I am also aware that for a new semiautomatic pistol model to be 

approved to the Roster, in addition to containing a chamber load indicator, a 

magazine disconnect mechanism and microstamping capability, the handgun must 

pass “firing” and “drop safety” tests.  Penal Code §§ 31900, 31905, 31910, subd. 

(b)(2) & (3).  This testing must take place at a DOJ-approved lab testing facility.  

The firing test ensures that handguns do not malfunction upon firing.  The drop 

safety test ensures that safety features prevent the handgun from discharging when 

dropped.  

19. I have recently reviewed data showing the number of handgun models on 

the roster at the end of each year since the Roster was created.  Since 2014, the 

number of handguns on the Roster has consistently hovered around 800.  Although 

models go on and off the Roster throughout any given year, there have not been 

fewer than 800 handguns on the Roster at year-end since 2017, when there were 

785.  The lowest ever year-end figure was 770 in 2016.  Most recently, at the end of 

2022, there were 829 handguns models on the Roster.  Of those, 499 were 

semiautomatic pistols, 314 were revolvers, and 16 were non-semiautomatic pistols.  

Thirty-two of the semiautomatic pistols have both a chamber load indicator and a 

magazine disconnect mechanism. 

20. I am aware that, for a model of revolver or pistol to be approved to the 

Roster it must have a safety device.  Penal Code § 32010, subds. (a)(1), (b)(1).  A 

safety device functions to prevent the accidental discharge of a firearm. 
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I declare under penalty of perjury under the laws of the State of California that 

the foregoing is true and correct and that this declaration was executed on January 

1.~-4-"' ,2023,in So.u o.~e~+o ,California. 

sGii~:iM£Le 
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Curriculum Vitae 
 

Special Agent Supervisor Salvador Gonzalez 
California Department of Justice 

Bureau of Firearms 
 

 
EDUCATION: 
 
05/2005, Bachelor of Science Degree, Criminal Justice, California State University Sacramento.  
05/2005, Bachelor of Arts Degree, Ethnic Studies, California State University Sacramento.   
 
EMPLOYMENT: 
 
08/2006 to 09/2014, Investigator, California (CA) Department of Motor Vehicles (DMV). I 
conducted criminal and administrative investigations including consumer, & licensee fraud. I 
provided expertise in auto theft, counterfeit documents, identity theft & performed undercover 
investigations. I provided technical expertise to allied agencies.  
 
09/2014 to 07/2018, Special Agent, California Department of Justice (DOJ), Bureau of Firearms 
(BOF).  I conducted investigations on Armed & Prohibited Persons that resulted in the seizure of 
weapons & the prevention of illegal firearms trafficking. I conducted firearms dealer 
investigations in regards to firearm law compliance or illegal firearm transactions. I provided 
firearm training & expertise to allied agencies. I enforced regulations regarding the manufacture, 
sale, ownership & transfer of firearms and various violations occurring at California gun shows.  
 
07/2018 to 8/2019, Special Agent, California Department of Justice (DOJ), Bureau of Gambling 
Control (BGC). I conducted investigations regarding gambling crimes in the state of California. I 
conducted investigations in California cardrooms and casinos involving money laundering, drugs, 
illegal bookmaking, and other illegal gambling activities.  
 
8/2019 to present, Special Agent Supervisor, California Department of Justice (DOJ), Bureau of 
Firearms (BOF). In my career I have attended at least 15 gun shows and have become familiar 
with current laws pertaining to the sales of firearms in the State of California.   The California 
Department of Justice, Bureau of Firearms, maintains the State Assault Weapon Registry.  If a 
person with registered assault weapons or other firearms becomes prohibited from possessing 
firearms I have been assigned to recover the firearms.  Special Agents within the CA DOJ BOF 
are frequently assigned to give assault weapons training to other law enforcement agencies and to 
help assist in identifying such firearms.     
 
TRAINING: 
 
On 08/7/2006, I completed an excess of 640 hours of Peace Officer Standards and Training (POST) 
at a recognized Basic Specialized Investigator Academy at the Golden West College in Huntington 
Beach, CA. 
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On 09/25/2014, I attended an assault weapons familiarization training class for law enforcement 
and I received four (4) hours of formal training on firearms / assault weapons.  I have also received 
formal and informal training from other experienced BOF agents regarding firearms violations. 
 
On 02/25/2016, I attended a firearms investigation and identification training class for law 
enforcement and I received ten (10) hours of formal training on firearms / assault weapons. 
 
On 08/31/2016, I attended the California Department of Justice Advanced Training Center 
Submachine Gun Operator Course and I received twenty-four (24) hours of formal training on the 
proper use and deployment of a submachine gun. 
 
On 11/29/2018, I attended the Glock Armorer’s Course and I received eight (8) hours of formal 
training on how to safely use and maintain your weapon. 
 
On 09/20/2019, I completed a 40 hour California Peace Officer Standards and Training (POST) 
approved Firearms Instructor/Range Master School. This class was offered by the American River 
College/Los Rios Community College District. 
 
On 10/22/2019, I attended the Alcohol Tobacco and Firearms Crime Gun Seminar and I received 
four (4) hours of training on the successful use of the National Integrated Ballistic Information 
Network (NIBN). 
 
On 12/18/2019, I attended the National Center for Biomedical Research and Training Academy of 
Counter-terrorist Education Course for Law Enforcement Active Shooter Emergency Response 
Performance Level and I received twenty-four (24) hours of training on the successful use of active 
shooter emergency response. 
 
On 12/19/2019, I attended the National Center for Biomedical Research and Training Academy of 
Counter-terrorist Education Course for Law Enforcement Active Shooter Emergency Response 
Performance Level Train–the-Trainer and I received eight (8) hours of training in order to train 
officers on active shooter emergency response. 
 
On 08/19/2020, I attended the California Department of Justice Advanced Training Center Less 
Lethal Munitions User’s Course and I received four (4) hours of formal training on the proper use 
and deployment of a less lethal munition. 
 
On 08/19/2020, I attended the California Department of Justice Advanced Training Center 
Distraction Device User’s Course and I received four (4) hours of formal training on the proper 
use and deployment of a distraction device. 
 
On 6/16/2021, I attended the Alcohol Tobacco and Firearms Privately Made Firearms Training 
and I received eight (8) hours of training on the identification of a privately made firearm (PMF). 
 
On 11/2/2021, I attended the Law Enforcement & Military Colt M16 / AR-15 Rifle Armorer’s 
Course and I received twenty-four (24) hours of formal training on how to safely use and maintain 
your weapon. This class was offered by Colt. 
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On 7/13/2022, I attended the Benelli M1, 2 & 4 Series Armorer’s Course and I received eight (8) 
hours of formal training on how to safely use and maintain your weapon. This class was offered 
by the Team One Network. 
 
During the course of my career I have become semi-proficient in the use and disassembly of 
various revolvers, semi-automatic pistols, submachine guns, shotguns, and various rifles.  I have 
made or assisted in the arrest of at least 100 persons for violations involving illegal weapons 
possession.  In the course of my employment I have participated in an excess of 35 search warrants 
which involved the illegal possession of firearms. I have conducted over 10 presentations and 
training courses based on privately made firearms, silencers, assault weapons and firearm 
familiarization, which help grasp the California Penal Code as it pertains to firearms. These 
presentations and trainings have been presented to several California Department of Justice Special 
Agents, Federal and State Allied Agencies, District Attorneys, Property Technicians and 
California Department of Justice Deputy Attorney Generals. 
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GAO United States 
General Accounting Office 
Washington, D.C. 20548 

Program Evaluation and 
Methodology Division 

B-240648.2 

March 19, 1991 

The Honorable Howard Metzenbaum 
Chairman, Subcommittee on Antitrust, Monopolies, 

and Business Rights 
Committee on the .Judiciary 
United States Senate 

Dear Mr. Chairman: 

At your request, we examined the extent to which certain safety devices could prevent 
firearms-related deaths. Specifically, we examined the proportion of accidental deaths that 
might have been averted by two technological modifications to firearms: a child-proof safety 
device that automatically engages and a device that indicates whether a gun is loaded. We 
also looked at injuries caused by accidental firearm discharges, for which we developed new 
information. 

This report presents the findings of our research, which shows that the two safety devices 
could potentially save many lives and would undoubtedly also prevent many injuries. We 
also present information on the likely number of individuals injured in accidental shootings 
and discuss a range of alternatives for dealing with this public health problem. 

As we arranged with your office, unless you publicly announce the contents of this report 
earlier, we plan no further distribution until 30 days from its date. At that time, copies of the 
report will be sent to the Chairman of the Consumer Product Safety Commission, and we will 
make copies available to others upon request. 

If you have any questions or would like additional information, please call me at (202) 275-
1854 or Hobert York, Acting Director of Program Evaluation in Human Services Areas, at 
(202) 275-5885. Other major contributors to this report are listed in appendix IV. 

Sincerely yours, 

~~ 
Eleanor Chelimsky 
Assistant Comptroller General 
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Executive Summary 

Purpose 

Background 

Results in Brief 

In 1988, some 1,501 people were killed in the United States by acci
dental discharges of firearms, and many more were injured. Among 
those killed were 277 children under age 15. 

Concerned about these accidental shootings, the Chairman of the Sub
committee on Antitrust, Monopolies, and Business Rights of the Senate 
Committee on the Judiciary asked GAO to examine the extent to which 
certain safety devices could prevent such deaths or injuries. Specifi
cally, GAO was asked to examine the proportion of accidental firearms 
fatalities that might have been prevented by two types of technological 
modifications to firearms: a child-proof safety device that automatically 
engages and a device that indicates whether a gun is loaded. GAO also 
examined nonfatal injuries, in an effort to establish the totality and 
costs of deaths and injuries from accidental firearm discharges as well 
as the relative size of fatal accidents vis-a-vis that totality. 

The debate over firearms policy receives nationwide attention on a con
tinuing basis, but only rarely has that debate focused on firearms as 
consumer products. Nonetheless, one recommendation that has been 
made is that guns be treated like other consumer products. Some have 
proposed making guns safer so as to reduce the number of accidental 
firearm discharges resulting in injuries and deaths. This proposal is in 
line with efforts aimed at improving the safety of a variety of consumer 
products implicated in accidental injuries and deaths. However, the Con
sumer Product Safety Commission, the primary federal agency with 
responsibility for product safety, is not allowed to take action that will 
restrict the manufacture or sale of firearms. No other agency is explic
itly charged with monitoring firearms safety. 

l<'irearms are the fourth leading cause of accidental deaths among chil
dren 5 to 14 years old and the third leading cause of accidental deaths 
among 15- to 24-year-olds. Across all age groups, accidental shootings 
are the sixth leading cause of potential years of life lost because of 
accidents. 

From a nationally projectable sample, GAO estimates that 31 percent of 
accidental deaths caused by firearms might be prevented by the addi
tion of two safety devices. Of the 107 accidental firearms-related fatali
ties GAO examined for calendar years 1988 and 1989, 8 percent could 
have been prevented had the firearms been equipped with a child-proof 
safety device. (This 8 percent represents instances in which children 
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GAO's Analysis 

Prevention of Accidental 
Deaths and Injuries 

Executive Summary 

under the age of 6 accidentally shot and killed themselves or other per
sons.) In an additional 23 percent of the cases, people accidentally shot 
and killed themselves or others with firearms they thought were 
unloaded. These deaths could have been prevented by a loading 
indicator. 

Although it has long been assumed that far more injuries than deaths 
occur from accidental discharges of firearms, no information has been 
available on the actual number of injuries. GAO examined data on acci
dental shootings in 10 cities and found that in 1988 and 1989, these 
areas had a ratio of 105 injuries for each death (that is, more than 100 
to 1 ). Although this estimate, based on a judgmental sample, cannot be 
generalized to the country as a whole, it is nevertheless reasonable to 
inf er from it that the number of accidental injuries from firearms 
nationwide is substantial and far exceeds the number of fatalities. 

About 1 of every 3 deaths from accidental firearm discharges could be 
prevented by a firearms safety device. From data in autopsy and police 
reports, GAO determined the numbers of accidental firearm deaths in 
1988 and 1989 that (1) could have been prevented and (2) could not 
have been prevented by either of the two safety devices studied. GAO 

examined 107 total deaths from accidental firearm discharges. In that 
sample of fatalities, 34 could have been prevented by safety devices; 52 
could not have been. Not enough data were available to determine 
whether the other 21 were preventable. 

A child-proof safety device (that is, one that prevents the trigger from 
accidentally being engaged) could have prevented all the accidents in 
which children under the age of 6 killed themselves or others (8 percent 
of the total). However, according to experts in pediatric injuries, 
including experts with research experience in firearms, a child-proof 
safety device on a firearm (whether based on the child's strength, cogni
tive skills, or both) could reliably be expected to deter only children 
under the age of 6. 

A safety device that indicates whether a firearm is loaded could have 
prevented another 23 percent of the deaths. Many accidental deaths 
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Deaths and Injuries 

Executive Summary 

caused by firearms, other than those affecting children, involve uncer
tainty about whether the weapon is loaded. For example, one might 
empty a firearm but not notice that a round remains in the chamber, one 
might typically leave a weapon unloaded and so assume that it is always 
unloaded, or one might pull the trigger several times without discharge 
(dry-firing) and so assume the chamber to be empty even though it is 
not. 

Other accidental deaths GAO examined were not considered preventable 
by these devices. For example, death can be caused by a gun that dis
charges when it is accidentally dropped or falls from its storage location 
or by a hunter mistakenly believing he or she is shooting at game. 

From our sample, we can project that about 458 (plus or minus 89) of 
the 1,501 deaths in 1988 could have been prevented by either a child
proof device or a loading indicator device. In addition to the lives that 
could be saved, there are medical expenses and other economic costs to 
society that would not occur were these deaths to be prevented. 
Averting 458 deaths would avoid costs estimated to exceed $170 million. 

According to statistics maintained by the National Center for Health Sta
tistics, the number of deaths annually caused by accidental firearm dis
charges has generally been decreasing, ranging from 1,955 deaths in 
1980 to 1,501 deaths in 1988. This is a decline of 23 percent over 8 
years. However, no national data have been maintained on the number 
of injuries caused by accidental firearm discharges. In fact, few police 
departments maintain records on injuries caused by firearms. GAO iden
tified 10 cities whose police departments maintain such data. These 
cities had populations ranging from about 93,000 to over 1 million. 

The police data GAO examined showed that there were 527 injuries and 5 
deaths from accidental shootings in 1988 and 1989. Thus, across these 
10 cities, the ratio of nonfatalities to fatalities was about 105 to 1. 

An estimate of the overall costs associated with unintentional firearm 
injuries and deaths can be derived by combining the incidence data with 
information on the cost of injuries. If there were 1,500 deaths and some 
12,000 hospitalizations (less than one tenth the number of injuries esti
mated from our sample) from accidental shootings every year, that 
would translate into an estimated lifetime cost, each year, of close to $1 
billion. 
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Recommendation 

Agency Comments 

Executive Summary 

The number of individuals being injured and killed each year in acci
dental shootings is substantial. GAO has determined that two technolo
gies-child-proof safeties and loading indicators-show promise for 
reducing the number of deaths and injuries. However, obstacles remain 
to realizing this promise and, in addition, other approaches (for 
example, training gun owners or limiting access to firearms) may be 
equally or more effective. 

The human, economic, and public health costs of these shootings to the 
victims, their families, and society are considerable. The magnitude of 
the problem requires that all possible efforts be made to reduce the 
number of accidental shootings. 

The Consumer Product Safety Commission, the primary federal agency 
with responsibility for product safety, is currently not allowed to take 
any action that might restrict the availability of firearms to the con
sumer. GAO recommends that the Consumer Product Safety Act be 
amended to clearly establish that the Consumer Product Safety Commis
sion can regulate the risk of injury associated with firearms. 

GAO did not request comments on a draft of this report. 
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Cha ter 1 

Introduction 

Background 

A 4-year-old boy shoots his 2-year-old brother with the .22-caliber pistol 
he finds under the seat of his father's pickup truck. A 10-year-old finds 
a .38-caliber revolver in a dresser drawer. He does not think it is loaded 
and accidentally kills his 8-year-old sister while playing with the gun. 

These and similar incidents highlight an issue of concern: accidental 
injuries and deaths from firearms. Currently in the United States, about 
1,500 people die each year from accidental shootings, and an unknown 
number of people are injured. Firearms are the fourth leading cause of 
accidental deaths among children 5 to 14 years old and the third leading 
cause of accidental deaths among 15- to 24-year-olds. Across all age 
groups, accidental shootings are the sixth leading cause of potential 
years of life lost from accidents. 1 Some 277 children under age 15 were 
killed in accidental shootings in 1988. 

The Chairman of the Subcommittee on Antitrust, Monopolies, and Busi
ness Rights of the Senate Committee on the Judiciary requested that we 
undertake a study to try to estimate the number of deaths and injuries 
that might be prevented by two possible technological modifications to 
firearms: child-proof safeties that would automatically engage and 
loading indicators that would show when a live round was in the 
chamber, ready to be fired. 

In response to this request, we conducted a study to examine the magni
tude of the problem of unintentional firearms injuries and to estimate 
the effect of the two proposed technological modifications in preventing 
such accidents. 

The debate over firearms policy receives nationwide attention on a con
tinuing basis. Most of this debate has focused on issues of gun owner
ship, such as waiting periods for purchase, background checks, gun 
licensing, and banning certain types of weapons. These issues generally 
focus on problems with the illegal use of firearms versus rights of gun 
ownership for protection and recreation. 

Absent from most of the gun control debate is a discussion of firearms 
as consumer products. One recommendation that some researchers in 
public health have made is that guns be treated like other consumer 
products. That is, they propose that steps be taken to make guns safer 

1 The standard method of calculating potential years of life lost is to subtract the age at death of the 
accident victim from age 65. 
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Accidental Shootings 

Chapter 1 
Introduction 

to at least reduce the number of injuries and deaths resulting from the 
accidental discharge of firearms. This proposal is in line with efforts 
aimed at improving the safety of a variety of consumer products impli
cated in accidental injuries and deaths, including automobiles, toys, and 
poisonous substances. The federal government has increasingly played a 
role in mandating changes to products to improve their safety. However, 
the Consumer Product Safety Commission, the primary federal agency 
with responsibility for product safety, is not allowed to take action that 
will restrict the availability of firearms to the consumer. No other 
agency has been charged with monitoring the public health risks fire
arms may entail. 

This report looks at the probable effects of two specific suggestions 
from the public health literature for improving the safety of firearms: 
child-proof safeties and loading indicators. 

As mentioned above, shootings are among the leading causes of acci
dental deaths, particularly among young people. It should be noted that 
accidental shooting deaths represent only a small proportion of the total 
number of people injured and killed by firearms each year. The majority 
of deaths from firearms (56 percent) are suicides, with homicides 
accounting for most of the remainder (39 percent). Only 5 percent of 
firearms-related deaths each year are caused by accidental shootings. 

Nonetheless, the number accidentally injured or killed by firearms may 
represent a substantial number of cases. While data on the number of 
fatalities are available, there is little information on the number of inju
ries caused by accidental shootings. And, despite attention to the issue 
of firearm accidents by public health researchers, there is little in the 
way of empirical evidence on the circumstances of accidents involving 
firearms, so not much is known about the details of those shootings. 

National data are available on the number of deaths caused by uninten
tional shootings. The National Center for Health Statistics annually col
lects national data for all causes of death. Numbers for the years 1980-
88 are shown in table 1.1. No comparable information is available for 
nonfatal injuries. 
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Chapter 1 
Introduction 

!able 1.1: Unintentional Firearm Deaths and Injuries 1980-88 

Deaths 

Nonfatal 1n1unes 

Objectives, Scope, and 
Methodology 

1980 1981 1982 1983 1984 1985 1986 1987 1988 
. . -· - - ---····----

1,955 1,871 1,756 1,695 1,668 1,649 1,452 1,440 1,501 
NA NA NA NA NA NA NA NA NA 

As can be seen, there was a generally downward trend in the number of 
deaths each year until 1987, with an increase in 1988, the most recent 
year for which information is available. We do not know why the 
number of deaths has declined, but there are several possible explana
tions. Education in gun safety and public awareness campaigns may be 
having some effect. There may be fewer deaths because gun owners are 
taking more precautions in storing and handling their weapons. There 
may also be a greater general awareness of the dangers associated with 
firearms, so individuals refrain from handling unfamiliar weapons. The 
many products entering the market for securing firearms may also be 
having an effect. Many devices are available for storing guns or pro
tecting them from unauthorized users. Another possible explanation is 
that more shooting victims may be surviving their injuries because of 
better trauma care and better access to care. Any or all of these influ
ences may be working to bring down the number of fatalities. 

The central objective of this project was to provide an estimate of the 
proportion of firearms accidents that might be prevented by the addi
tion of a child-proof safety or a loading indicator. This issue divides into 
two questions: 

• What proportion of firearm accidents might have been prevented with a 
child-proof safety? 

• What proportion of accidents might have been prevented with a loading 
indicator? 

A second objective of our research was to add to the base of knowledge 
on firearm accidents, particularly by contributing information on the 
number of injuries. No national estimates are available on accidental 
injuries from firearms. As a result, there is no clear understanding of ( 1) 
the universe of accidents, both fatal and nonfatal, annually caused by 
firearms; (2) the relative importance of fatal accidents in terms of that 
universe (that is, it is not known if the deaths in any given year 
represent 5 percent of the accidental shootings or 50 percent); and (3) 
the costs represented by this unknown universe of deaths and injuries. 

Page 10 GAO/PEMD-91-9 Accidental Shootings 

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-3, Page 87 of 283



Case 3:20-cv-02190-DMS-DEB   Document 72-4   Filed 01/27/23   PageID.1221   Page 25 of 63

ER-150

Chapter 1 
Introduction 

The scope of our work was limited to unintentional injuries and deaths 
from firearms. This eliminates the vast majority of gunshot injuries, spe
cifically those related to any types of criminal activity or suicide 
attempt. Similarly, we limited the scope of "preventable" shootings to 
those that could have been averted by means of a child-proof safety or a 
loading indicator. We collected data for 1988 and 1989, the most recent 
years for which complete data were available at the time of our 
research. 

For our examination of preventability, we looked at cases in which there 
had been a death as a result of an accidental firearm discharge. We col
lected data from a nationally representative sample of jurisdictions. 
This allowed us to develop a statistically valid estimate of the propor
tion of deaths preventable with a child-proof safety or loading indicator. 

We determined if there were any deaths from accidental shootings in 
1988 or 1989 by contacting state vital records offices and the coroners 
or medical examiners in the selected jurisdictions. The determination of 
whether a particular shooting might have been prevented by a child
proof safety or a loading indicator required detailed information about 
the particular incident. Generally, this meant that we needed informa
tion on the shooter, the weapon, and the circumstances of the accident. 

By limiting the cases to fatalities, we could contact coroners or medical 
examiners in the selected jurisdictions to obtain the needed information. 
Information from these files for deaths was sufficiently detailed in 
about 80 percent of the cases to allow a determination of preventability. 

We limited this examination of preventability to fatal shootings prima
rily because less information is maintained on accidental injuries than 
on deaths. In our preliminary investigation, we learned that the infor
mation we needed to make a determination of preventability was very 
often not available in cases in which there was only an injury and no 
death. In fact, in many instances, it might not be possible to locate any 
information about a nonfatal accident. -

We learned that many police departments do not maintain retrievable 
records on accidental shootings (since these are not crimes), and even 
when they do, they document more completely the incidents in which a 
shooting victim died. Even in deaths believed from the outset to be acci
dental, the homicide unit is often involved in the investigation. Addition
ally, details of the circumstances surrounding accidental deaths are 
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usually available from coroners' and medical examiners' reports. In con
trast, information from the case records of irtjuries we examined was 
rarely sufficient to allow us to determine preventability. Consequently, 
we restricted our preventability determinations to cases involving acci
dental deaths. 

We did examine accidents involving nonfatal irtjuries in order to develop 
some information about the frequency of such accidents and to explore 
the relative proportion of irtjuries to deaths. Our examination of these 
accidents is based on data drawn from 10 cities. The lack of data in 
many police departments for such accidental shootings limited our 
study. We identified 10 urban police departments that maintained acces
sible records on accidental firearm injuries and were willing to provide 
the case file information. Police departments that were included in our 
study were for the following cities: Tucson, Arizona; San Jose, Cali
fornia; Denver, Colorado; Atlanta, Georgia; Louisville, Kentucky; St. 
Paul, Minnesota; Albuquerque, New Mexico; Columbia, South Carolina; 
Dallas, Texas; and Salt Lake City, Utah. Because this was a convenience 
sample of departments, the results from these 10 cities cannot be gener
alized to the country as a whole. 

A more detailed discussion of the scope and methodology we used is pro
vided in the chapters covering each part of the work. The sampling plan 
is discussed in detail in appendix I. 

It should be noted that we did not investigate the specifics of design 
modifications to firearms to make them child-proof or to indicate 
whether they were loaded. We learned that various devices exist and 
are available on some firearms, but we did not examine the difficulty or 
cost associated with providing such devices on all firearms. We have 
examined the potential effectiveness of such devices in preventing acci
dental shooting deaths on the assumption that all firearms would be 
equipped with them. We comment further on this in chapter 4. 

As requested by the subcommittee, we did not request comments on our 
report from any federal agency. Our work was performed in accordance 
with generally accepted government auditing standards. 

There is very little specific information currently available about the 
details and circumstances surrounding accidental shootings. In partic
ular, there is little known about nonfatal shootings. One strength of this 
study is that it adds to the knowledge on this topic. 
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A second strength is the method we used for our examination of pre
ventability. Because we collected data from a nationally representative 
sample of jurisdictions, we have developed a valid estimate of the pro
portion of deaths preventable nationwide by means of a child-proof 
safety or a loading indicator. In carrying out this study, we went to 
great lengths to obtain information on the accidental shootings in our 
sample, contacting coroners and medical examiners and, when neces
sary, seeking additional information from police records. 

We have attempted to make the most conservative choices in our 
assumptions. For example, in considering at what age a child-proof 
safety might be effective in consistently preventing a child from firing a 
weapon, we chose the youngest age proposed by any expert in the area. 
Undoubtedly, some older children would also be prevented from firing 
weapons equipped with such devices, but we have only counted children 
under (:i in our calculations of preventability. 

The limitations to our investigation relate primarily to our examination 
of the proportion of firearm accidents resulting in injuries. Because we 
had to rely solely upon police department records for this information, 
there are potential gaps in the data. As is usual in the United States, 
each police department has its own recordkeeping system, with acci
dental shootings filed under different categories in different depart
ments. In some instances, the department retrieved the records for us 
from computerized files, while in other instances we had to conduct a 
hand search of all records filed under some broader heading. These dif
ferent recordkeeping systems may account for some variability in the 
number of cases identified in the different cities. But any bias must nec
essarily be in the conservative direction (that is, the numbers can only 
underTeport the actual totals), because all the cases we report were of 
identifiable accidental shootings. 

An additional limitation is that we could not evaluate all possible alter
natives for reducing firearm accidents; we could evaluate only the 
potential effectiveness of child-proof safeties and loading indicators. We 
discuss other possible approaches in chapter 4. 

It should be noted that most of these limitations are merely reflections 
of immaturity in this area of research. This is also true of other areas in 
which police data and uncounted or hidden populations are involved 
and for which no national monitoring agency responsibility exists. 
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In chapter 2, we address the question of firearm accidents that could be 
prevented by child-proof safeties and loading indicators. Our research 
on nonfatal irtjuries from firearm accidents is discussed in chapter 3, 
and we discuss the implications of our findings in chapter 4. The sam
pling plan and estimation methodology are provided in appendix I. 
Appendix II contains a discussion of the costs of firearm irtjuries. Sug
gested legislative language for implementing our recommendation is pro
vided in appendix III. Major contributors to the report arc listed in 
appendix IV. 
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Methodology 

In this chapter, we report on our estimate of the proportion of all acci
dental firearm deaths that could be prevented by either a child-proof 
safety device or a device that indicates whether a gun is loaded. We first 
describe the methodology we used to determine which deaths could 
have been prevented. Next, we provide our findings on the numbers of 
accident cases in our sample that were preventable by a child-proof 
safety or loading indicator and the accidents that were not thereby pre
ventable. We include a description of some of the characteristics of the 
accidents in our sample and conclude with estimates of preventable 
deaths nationwide. 

To determine the percentage of accidental deaths from firearms that 
could have been prevented by either of the two types of devices, we 
examined data from medical examiners and coroners in a sample of 
jurisdictions from across the United States. We randomly selected 110 
urban and rural jurisdictions (counties and independent cities) and 
determined if there had been any deaths in the jurisdictions from acci
dental shootings in 1988 or 1989, the most recent years for which data 
were available. To determine if there were any such deaths, we con
tacted state vital records offices and the coroners or medical examiners 
in the selected jurisdictions. 

We requested complete case file information (investigation reports, 
autopsy results, and so on) from the medical examiner or coroner for 
every accidental death from firearms that we identified. In some cases, 
when medical examiners' or coroners' data were insufficient to allow a 
preventability determination, we sought supplemental information from 
police department records. In total, we reviewed 107 case files. 

After our review of case files, we divided the accidental firearm deaths 
into four categories: (1) those that could have been prevented by a child
proof safety device, (2) those that could have been prevented by a 
loading indicator device, (3) those that could not have been prevented, 
and ( 4) those for which a preventability determination could not be 
made. 

We constructed criteria for determining which cases fell into each cate
gory. For deciding which accidents could have been prevented by a 
child-proof safety device, we sought the advice of experts. Several types 
of child-proof devices are on the market. Through various means, such 
devices lock the trigger to prevent it from being pulled. According to 
pediatrics experts and experts on deaths and injuries from firearms, a 
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child-proof device can be reasonably expected to prevent only children 
up to about age 6 from discharging a firearm. Children under that age 
are not considered strong enough physically or developed enough cogni
tively to be able to disengage a safety mechanism designed to be child
proof. Therefore, our criterion for determining the number of deaths 
that could have been prevented by a child-proof device was the age of 
the child firing the weapon. 

Loading indicators allow one to determine at a glance whether a firearm 
is unloaded and whether a round remains in the chamber. Our criterion 
for determining the number of deaths that could have been prevented 
by a loading indicator was that there was evidence that the shooter 
believed the weapon was unloaded. We required that there be evidence 
of one of three situations in the case file. First, the shooter believed the 
firearm to be unloaded because either the shooter had emptied the 
firearm but failed to note that a round remained in the chamber or the 
shooter's common practice was to leave the weapon unloaded and so 
assumed it to be. Second, the shooter pulled the trigger several times 
without the firearm discharging (dry-firing) and so assumed it to be 
unloaded. Or third, the firearm had been stored for over a month, so the 
shooter did not remember whether it was loaded but assumed it was not. 

We judged an accidental firearm death to be nonpreventable in cases in 
which there was specific evidence that the conditions above for child
proof safeties and loading indicators were not met (that is, shooter over 
age 6, shooter knew weapon was loaded). Examples of nonpreventable 
accidents (that is, not preventable by either of these two devices) 
included cases in which a weapon fell or was knocked to the ground and 
consequently discharged. Hunting accidents in which victims were mis
takenly shot (for example, the 18-year-old man who was shot by a 
friend who mistook him for a deer) were also considered 
nonpreventable. 

We classified as "undeterminable" any death for which the case file 
lacked sufficient detail to enable a determination of preventability. 
These included self-inflicted shootings in which there was no way of 
determining whether the victim had checked the gun before firing it. 

For addressing the question of how many accidental shootings might 
have been prevented by the two safety devices, we examined accidental 
deaths from firearms, rather than injuries, primarily because more 
information is maintained on accidental deaths than on injuries. For 
example, police departments document more completely incidents in 
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which a shooting victim died. Even in deaths believed from the outset to 
be accidental, the homicide unit is often involved in the investigation. 
Additionally, details of the circumstances surrounding accidental deaths 
are usually available from coroners' and medical examiners' reports. 
Information from such sources was often sufficiently detailed to allow a 
determination of preventability. In contrast, information from the case 
records of injuries we examined was rarely sufficient to allow us to 
determine preventability. Consequently, we restricted our preventa
bility determinations to cases involving accidental deaths. 

Of the 107 deaths we reviewed, 9 (8 percent) resulted from shots fired 
by children under age 6. These deaths could have been prevented by a 
child-proof safety device. Although children under the age of 6 gener
ally cannot disengage a child-proof device, they are quite capable of 
firing a handgun, as demonstrated by medical examiners' and coroners' 
reports. In one case, for example, a 1-1/2-year-old boy and his 3-1/2-
year-old brother were playing with a .38 caliber handgun that they 
found under their father's pillow. The weapon discharged, striking the 
younger child and killing him. 

Of the 107 deaths, 25 (23 percent) could have been prevented had the 
firearm had a loading indicator. These deaths occurred when the 
shooter, typically a male between 13 and 24 years old, believed for one 
reason or another that the firearm was unloaded. In one case, a 15-year
old boy removed a .22 caliber handgun from his father's nightstand and 
pointed it playfully at his 11-year-old sister. He had already removed 
the clip, for he was familiar with the gun (having fired it at the range 
once before), and thus believed the gun was unloaded. However, he did 
not realize that a round remained in the firing chamber; upon discharge, 
it struck his sister in the head. 

Other deaths occurred when the shooter dry-fired a weapon one or more 
times and so believed it to be unloaded. In one case, a 17-year-old boy 
took a large-caliber handgun he believed to be unloaded and, in the pres
ence of two friends, put it in his mouth. He pulled the trigger and, when 
the weapon failed to discharge, he placed it to his head and again pulled 
the trigger. The weapon then discharged. 
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In still other cases, the shooter habitually unloaded a firearm before 
storing it and so assumed it to be unloaded. For example, one man was 
cleaning his .44 caliber handgun that he always kept unloaded, but he 
had forgotten that he had placed a loose round in the chamber 2 weeks 
earlier. When he cocked the hammer to clean it, he inadvertently 
touched the trigger. The bullet struck his wife in the chest. 

In 52 ( 49 percent) of the 107 cases we examined, the accident involved 
neither a child under the age of 6 nor a firearm believed to be empty. 
These deaths largely include those that occurred because a weapon dis
charged when it fell or was knocked to the ground. For example, in one 
case, a hunter was jumping into the back of a pickup truck when his 
rifle knocked against the truck bed and discharged. The bullet entered 
the cab of the truck, killing a passenger. 

Although we classified such cases as "nonpreventable" by a loading 
indicator, we believe that some clearly would have been prevented had 
the shooter ( 1) been more careful in handling the weapon, (2) not been 
intoxicated, or (3) received training in firearm handling. We used gun 
safety materials published by the National Rifle Association to develop 
statements of basic safety practices. Among the 107 cases we examined, 
90 involved clear violations of good gun-handling practices. For 
example, 7 cases involved intoxication or some use of alcohol and 10 
cases involved Russian roulette. 

In 21 (20 percent) of the 107 cases we examined, the case file informa
tion was insufficient to enable us to determine preventability. In one 
case, a 42-year-old male was admitted to a hospital with a gunshot 
wound in the abdomen. The case file indicated only that the wound was 
self-inflicted and occurred as the victim was reportedly putting the gun 
in a holster. It did not contain information on whether the victim 
thought the firearm was unloaded. Undoubtedly, some unknown propor
tion of these cases also could have been prevented by the presence of a 
loading indicator. 

Figure 2.1 shows, for the 107 accidental deaths we reviewed, those that 
could have been prevented, those that could not have been prevented by 
either a child safety or loading indicator device, and those for which a 
preventability determination could not be made. 
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Figure 2.1: Proportion of Preventable to 
Other Deaths Caused by Accidental 
Firearm Discharges• 

Characteristics of 
Accidental Deaths 
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Preventability Could Not Be Determined 

.----------8% 
Preventable by a Child-Proof Device 

Nonpreventable by Either Device 

L -------------- Preventable by a Loading Indicator 
Device 

•From our sample of 107 cases, calendar years 1988 and 1989. 

In the course of our review, we observed several interesting characteris
tics about accidental deaths from firearms. (Figures 2.2 through 2.6 
show selected characteristics of the case files we reviewed.) As shown in 
figure 2.2, many more shooters were male than were female, and more 
shooters were between the ages of 13 and 24 than in other age groups. 
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3 8ased on 86 case files that included both sex and age. 

Slightly more than half the deaths were from self-inflicted wounds, as 
shown in figure 2.3. 
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Figure 2.3: Percent of Accidental Deaths 
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Inflicted by Another 

More deaths occurred in or near a private residence than in vehicles, 
parks, or streets, as shown in figure 2.4. 

Page 21 GAO/PEMD-91-9 Accidental Shootings 

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-3, Page 98 of 283



Case 3:20-cv-02190-DMS-DEB   Document 72-4   Filed 01/27/23   PageID.1232   Page 36 of 63

ER-161

Figure 2.4: Location of Firearm 
Accidents Resulting In Death• 

Chapter2 
The Preventabillty of Accidental Deaths 
From Firearms 

12% 

f/1 
I 

r· 

In a Wooded Area 

9% 
Unable to Determine from Case File 

8% 
In an Automobile 

In or Near a Home 

Other 

""Other" includes public streets, sidewalks, alleys, public parks, workplaces, and firing ranges. 

A handgun was the weapon involved in the majority of deaths, as shown 
in figure 2.5. 
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And over 4 out of 10 victims died by their own (or their family's) 
firearm, as shown in figure 2.6. 
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Figure 2.6: Ownership of Weapons 
Involved In Accidents 
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Nationwide, in 1988, according to the National Center for Health Statis
tics, 1,501 deaths resulted from accidental firearm discharges. From our 
sample, we can project that about 458 (plus or minus 89) of these deaths 
could have been prevented by either a child-proof device or a loading 
indicator device. 1 Specifically, 113 (plus or minus 64) could have been 
prevented with a child-proof device, and 345 (plus or minus 99) with a 
loading indicator device. Of the remaining deaths, 767 (plus or minus 
125) could not have been prevented with these devices. Although we 
can project that over 400 deaths could have been prevented with these 
devices, it is likely that many additional deaths could have been pre
vented had good gun-handling practices been exercised, such as locking 
up and storing firearms unloaded and refraining from horseplay and the 
use of alcohol when handling firearms. 

In addition to the lives that could be saved, there are medical expenses 
and other economic costs to society that could be avoided were these 
deaths to be prevented. The costs associated with shootings are quite 

1 Because our sample was randomly selected, our results are projectable to the country as a whole. All 
samples, however, are subject to sampling errors, which define the upper and lower bounds of the 
estimate calculated. All sampling errors for the estimates in this chapter were calculated at the 95-
percent confidence level. (See appendix I for the sampling plan and the error for each estimate.) 
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high. If 458 deaths were averted, this would avoid costs estimated to 
exceed $170 million. (See appendix II for further discussion of the costs 
of firearm injuries and deaths.) 
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As we stated in chapter 1, data on the number of fatalities are available, 
but there is little information on the number of injuries caused by acci
dental shootings. This chapter reports on our examination of the uni
verse of injuries and deaths caused by accidental firearm discharges. We 
first describe the methodology we used to determine the ratio of injuries 
to deaths. Next, we provide our findings on the accidental shooting 
cases in our sample. We conclude with a discussion of the estimates of 
injuries from accidental firearm discharges nationwide. 

We examined firearm accidents involving injuries, but no deaths, in 
order to develop some information about the frequency of such acci
dents and the relative proportion of injuries to deaths. As we noted in 
chapter 1, our examination of these accidents is based on a sample of 10 
urban police departments. The lack of data on accidental shootings in 
many police departments limited our study. 

As we sought data on firearm accidents from city police departments, 
we found that the sophistication of police department recordkeeping 
systems varied widely, as did the extent of data maintained on cases 
involving accidental firearms discharges. Because police department 
record systems are essentially designed to track crimes and not acci
dents, many police departments do not maintain records on accidental 
shootings unless they result in death. And those that do maintain 
records on accidental shootings often include these records in a large 
"miscellaneous" category that makes their retrieval and review very 
labor intensive and time consuming. In contrast, some police depart
ments maintain records by code, with a different code for each type of 
event they investigate, including firearm accidents. Other departments 
group their reports into sufficiently narrow categories (for example, 
"accidents" and "assaults") that the manual retrieval and review of the 
reports is feasible. 

We identified 10 urban area police departments that maintained acces
sible records on accidental shootings and were willing to provide the 
case file information. To identify these police departments, we began 
with a list of jurisdictions suggested as having good data bases by sev
eral national law enforcement organizations. We contacted every police 
department suggested as well as others to which those departments 
ref erred us. The 10 cities included in our study were Tucson, Arizona; 
San .Jose, California; Denver, Colorado; Atlanta, Georgia; Louisville, 
Kentucky; St. Paul, Minnesota; Albuquerque, New Mexico; Columbia, 
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South Carolina; Dallas, Texas; and Salt Lake City, Utah. The 1986 area 
populations ranged from 93,000 to over 1 million. 

We obtained information from the 10 police departments on all the 
reported accidental shootings in their jurisdictions in 1988 and 1989. In 
most states (including 8 of the 10 states where cities in our study are 
located), hospitals and physicians are required by law to report gunshot 
injuries to the police. Two of the states where our cities are located, New 
Mexico and Kentucky, have no such statewide legal requirement. How
ever, according to police officials in the 2 cities studied in those two 
states, Albuquerque and Louisville, medical professionals report cases 
involving gunshot injuries as a common practice. As a result, we are con
fident that the majority of accidental injuries from firearms in our 10 
sampled cities are captured in our study. 

Such reporting requirements were not the sole reason we sought data 
from police departments rather than from hospitals, the most common 
source of injury information. We learned that hospital records typically 
do not include information about whether a firearm iajury was acciden
tally or intentionally inflicted, and thus we could not separate accidents 
from suicide or homicide attempts. 

At the 10 police departments, we examined a total of 532 cases of acci
dental firearms discharges that resulted in either iajury or death in 1988 
and 1989. 1 Whereas we could project from our sample of medical exam
iners and coroners the nationwide number of accidental deaths from 
firearms that could have been prevented, we cannot do so for injuries. 
Because our sample of the 10 urban police departments is not represen
tative, we cannot generalize our results either regionwide or nationwide. 
Nevertheless, as there has been a dearth of data on accidental injuries 
from firearms, we believe that our data will contribute to the national 
base of knowledge on accidental iajuries from firearms. Knowledge 
about the number of iajuries that occur each year is important for 
understanding the size of the public health problem, a key element in 
any consideration of the need to find solutions to the problem. 

Of the 532 accidental firearm discharge cases we examined, 527 resulted 
in injuries, and 5 resulted in deaths. This is a ratio of 105 to 1 of injuries 

1 Not included in the 532 cases were shootings involving BB pistols or pellet guns and three cases with 
in.juries where handguns loaded with blanks were intentionally fired. We also excluded cases of acci
dental firearms discharges where no one was iJtjured and cases where the victim refused to cooperate 
with the police in providing any information about how the shooting occurred or who was involved. 
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1989 
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to deaths. Table 3.1 shows the numbers of injuries and deaths from acci
dental firearm discharges in the 1 O cities. 

C:lt~ a'!~_state ..... Population• Death Injury Total 
Albuquerque, N. Mex. 366,750 1 48 49 

- ···· -·- - . -
Atlanta, Ga 421,910 1 80 81 
Columbia, S.C. 93,020 0 12 12 

·-

Dallas, Tex. 1,003,520 1 248 249 

Denver, Colo. 505,000 2 15 17 

Louisville, Ky. 286,470 0 34 34 
--····-

St. Paul, Minn. 263,680 0 2 2 
-·-----~------------

Salt Lake City, Utah. 158,440 0 12 12b 
---·--·-·"-

San Jose, Calif. 712,080 0 19 19 

Tucson, Ariz. 358,850 0 57 57 

Total 4,169,720 5 527 532 

"1986 population. 

bDoes not include first three quarters of 1988. 

The reasons for the wide variation in the cities' numbers of deaths and 
injuries, inconsistent with their population sizes, are unknown. To some 
extent, the variation may stem from differences in the police depart
ments' recordkeeping systems. As we stated above, some departments 
had very sophisticated computerized systems that allowed for easier 
(and presumably more accurate) retrieval of cases. For example, Dallas, 
the city in our sample with the highest number of accidental shootings, 
had one of the most sophisticated recordkeeping systems. 

Another reason for the wide variation may be differences in patterns of 
gun ownership. There are higher rates of gun ownership in the South 
and some parts of the West than in the North, for example. This may, in 
part, account for the low number of accidents in St. Paul and the higher 
numbers in Dallas, Atlanta, and Tucson. We have no ready explanation 
for why San ,Jose, the second largest city in our sample, had many fewer 
instances of accidental shootings than did Dallas, the largest city we 
studied. 

At the least, however, the numbers of injuries are conservative. 
According to several police officials, some cases undoubtedly are not 
reported, although it is impossible to know how many. If some acci
dental shootings go unreported and uninvestigated, this is far more 
likely to happen in cases involving only injuries and no deaths. This 
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means that the reported numbers of deaths should be very accurate 
while the numbers of injuries may be underreported. 

The characteristics of the accidental injury cases we reviewed were sim
ilar to those of the preventable and other death cases discussed in 
chapter 2. That is, the vast majority (90 percent) of the shooters were 
male, and almost half of all shooters were between the ages of 13 and 
24. Most of the injuries were self-inflicted; most were caused by a 
handgun. In about two thirds of the cases, the accident occurred in or 
near a private residence. 

The following case typifies the circumstances surrounding many of the 
accidental shootings in our sample. A 14-year-old youth was handling a 
.38 caliber handgun in his front yard. He assumed it to be unloaded and 
pulled the trigger, shooting himself in the foot. 

Figure 3.1 shows, for the 532 cases we reviewed, that 99 percent of the 
accidental firearms discharges resulted in injuries rather than deaths. 
As already noted, we estimate that the ratio of injuries to fatalities is 
105 to 1, based on the cases we reviewed in 10 cities. 

~--------1% 
Deaths 

99%---- -- Injuries 
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As we stated in chapter 1, we know that the number of deaths nation
wide resulting from accidental firearm discharges was 1,501 in 1988, 
the most recent year for which totals are available. Given the cases we 
reviewed in 10 cities, we derived an estimate of the ratio of injuries to 
deaths of 105 to 1. Were we to apply this estimate to the nation, using 
the known number of deaths, we would estimate that there were 
approximately 157,600 injuries from accidental firearm discharges each 
year. However, because the sample of cities on which the ratio is based 
was not randomly selected, we cannot generalize to the nation as a 
whole. 

There are a number of potential sources of bias in the data. First, the 
data most likely underestimate the actual number of injuries because of 
the general lack of reporting of accidental shootings. This source of bias 
would mean that the true ratio of injuries to deaths would be even 
higher than what we found. 

There are also potential biases that would indicate the true ratio nation
wide could be lower than that in our sample (that is, nationwide there 
could be fewer than 105 injuries for every death). Our sample of juris
dictions, driven by data availability, was entirely urban, and this could 
bias an estimate of the proportion of accidents that were survivable. 
There are at least three factors directly related to the survivability of a 
shooting that could vary between urban and rural settings: the caliber of 
the firearm (.22, .45, and so on), the type of firearm (handgun, long gun, 
or shotgun), and the quality of medical treatment received. The caliber 
of the firearm could bias the estimate, since caliber is positively associ
ated with lethality. If lower-caliber firearms are more common in urban 
shootings (which we do not know), then urban victims could have a 
greater likelihood of surviving, thus inflating the ratio of injuries to 
deaths. The type of firearm could bias the estimate, since rifles, more 
common in rural hunting situations, are more lethal, even when caliber 
is held constant, because the bullet is fired with greater velocity. Thus, 
if rural victims are more likely to be shot with rifles, a higher proportion 
of rural shootings would likely result in death. Finally, the quality of 
medical treatment could bias the estimate, since urban dwellers are gen
erally closer to emergency care, resulting in urban gunshot victims being 
more likely to survive potentially fatal injuries. 

One frequent source of bias from nonrandom samples, that the locations 
selected were somehow "unique" or different from average, we do not 
believe to be a problem for this study. There is no reason to expect that 
the most important factor in whether an accidental shooting proves 
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fatal or not-where the bullet strikes the victim-should differ in any 
way from one locale to the next. Since these are accidental shootings, 
and not intentional, having a bullet strike a vital organ should largely be 
a random occurrence, regardless of whether the shooting is in an urban 
area or a rural one, a large city or a small one. 

Even though we cannot validly project the proportion of iajuries to 
deaths resulting nationally from accidental firearm discharges, there are 
some indications that the data from our sample are reasonable. As men
tioned above, the characteristics of the cases in this sample are very 
similar to those from the representative sample of deaths we described 
in chapter 2. In addition, the figures seem in line with the iajury-to
death ratios for other types of accidents. When the 105 to 1 ratio of 
iajuries to deaths caused by accidental firearms discharges is compared 
with similar data for other types of accidents, our data appear consis
tent. For example, according to the National Safety Council, similar pro
portions of injuries to deaths exist nationwide for all accidents (94 to 1), 
accidents occurring in the workplace (162 to 1), and accidents occurring 
in the home (151 to 1).2 

~These numbers are for "disabling injuries." A disabling injury is defined as an injury causing death, 
permanent disability, or any degree of temporary total disability beyond the day of the accident. 
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The Size of the 
Problem 

As we stated in chapter 1, the number of deaths from accidental shoot
ings has been generally declining over the last several years. This would 
seem to indicate that the problem is not large and has leveled off. How
ever, what is missing from this picture is any sense of the number of 
injuries resulting from accidental shootings. Without this information, 
we cannot judge how big a public health problem firearm accidents 
really are. 

From the declining number of deaths, we cannot determine if the total 
number of accidental shootings is declining (and declining at the same 
rate) or if the same number of people are accidentally shot each year 
but better trauma care is saving the lives of an increasing proportion of 
the victims. 

Our report presents data on the number of injuries associated with 
every death. Although we cannot project to the country as a whole, 
were there actually to be the same ratio nationwide as in the 10 cities we 
studied, that would mean there are approximately 157,600 such injuries 
each year. 

That number, because of methodological limitations discussed in chapter 
3, must be viewed as a gross estimate. However, the number does give 
some sense of the size of the problem. It seems obvious that the total 
number of accidental shootings is many times the number of fatalities. 
This is in line with other causes of accidental death and injury. For 
example, as mentioned in chapter 3, the ratio of workplace injuries to 
deaths is 162 to 1, while accidents in the home have an injury to death 
ratio of 151 to 1. Thus, a ratio of tens of injuries for each death seems 
reasonable for accidental shootings. 

Even if one excluded Dallas, the city in our sample with the largest 
number of injuries, there would remain 279 injuries and 4 deaths (that 
is, a ratio of 70 to 1), still a large relative proportion of injuries to 
deaths. If one were to reduce by half the ratio of injuries to deaths that 
we found, that would still result in a projection of approximately 78,800 
injuries annually from accidental shootings in the United States. If one 
were to reduce it even further, to account for any possible bias, it seems 
likely, and reasonable, that the resulting projection would still be tens of 
thousands of such iajuries each year. If the true ratio of injuries to 
deaths nationwide were only one tenth of the ratio in the cities we 
studied, it would mean there are over 15,000 injuries from accidental 
shootings each year. 
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In addition to the tragedy of these shootings, occurring as they prima
rily do among young people, there is the issue of costs. As mentioned in 
chapter 2, the costs associated with gunshot wounds are quite high. 
Thus, the economic effect of thousands of accidental shootings could be 
significant. Even if the true number of accidental shootings is smaller 
than the ratio from the 10 cities studied would indicate, the costs would 
still be substantial. If there were 1,500 deaths and some 12,000 hospital
izations (less than one tenth the number of injuries estimated from our 
sample of cities) every year, that would translate into an estimated life
time cost, each year, of close to $1 billion.1 (See appendix II for further 
discussion of the costs of firearms injuries and deaths.) 

It seems clear that thousands of individuals and families are affected by 
these accidents each year. We turn now to a discussion of approaches 
that are available for reducing the number of such shootings. 

Many of the accidental shootings each year are preventable. Of the fatal 
shootings we examined, we estimate that 31 percent could have been 
prevented by two technological modifications to firearms. Undoubtedly, 
additional fatalities were preventable among cases in which there was 
insufficient information for us to make a determination. Many nonfatal 
shootings are obviously also preventable. 

Different approaches could be taken to try to reduce the number of acci
dental shootings. These include mandating modifications to firearms, 
requiring training in gun safety, and enacting statutes to penalize gun 
owners who are negligent in their handling or storage of weapons. 

Our research has demonstrated that lives could be saved and injuries 
prevented if all guns were equipped with either a child-proof safety or a 
loading indicator or both. There are clearly instances in which such 
devices would prevent tragedy. Our projections are that, at current acci
dent rates, some 458 lives could be saved each year if all firearms had 
both these safety devices. 

1The lifetime cost of an accident is defined as the present discounted value of costs occurring in all 
future years. Costs include actual dollar expenditures related to illness or injury, including amounts 
spent for hospital and nursing home care, physician and other medical professional services, drugs 
and appliances, and rehabilitation. Estimates also include life years lost and the indirect cost associ
ated with loss of earnings because of short- and long-term disability and premature death from 
injury. The estimated costs are derived from data for all shootings, not just unintentional shootings. 
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Gun manufacturers could choose to modify their firearms to include 
child-proof safeties or loading indicators, motivated by a desire to pro
mote greater welfare or to avoid potential litigation or by pressure from 
consumers demanding firearms with such features. However, if a guar
antee were needed that all firearms have these safety devices, this 
would have to be mandated by legislative action of the Congress. Cur
rent statutes place firearms outside the jurisdiction of the Consumer 
Product Safety Commission, and the Bureau of Alcohol, Tobacco, and 
Firearms is not empowered to control these design aspects of guns. 
Thus, regulatory action to require modifications could not be taken 
without specific new legislation. 

A child-proof safety that automatically engaged and that came as a 
built-in part of the firearm could protect young children from adults' 
carelessness in storing loaded weapons where children can have access 
to them. Just as passive seat belts that automatically engage have been 
required in automobiles to protect the occupants without requiring that 
specific actions be taken each time the vehicle is used, child-proof safety 
devices on firearms could provide protection in the absence of specific 
behavior to secure the firearms. Child-proof safeties on firearms could 
prevent over 100 instances annually in which children fatally shoot 
someone, often themselves or another child. 

Likewise, loading indicators could potentially prevent over 300 deaths 
resulting from accidental shootings each year among adolescents and 
adults. Our research demonstrates that, even more than child-proof 
safeties, this modification could potentially prevent many injuries and 
deaths. Such a device might also take the "fun" out of such games as 
Russian roulette. 

Our projections of the number of lives saved that could be attributable 
to these safety devices require that two conditions be met. First, all fire
arms would have to be equipped with these devices. And second,llll 
other relevant conditions would remain unchanged. That is, there would 
be no increase in gun safety awareness or education in safe gun-handling 
practices, because such changes could also save lives. 

There are potential problems in implementing any requirement for fire
arms to be equipped with these safety devices. First, there may be tech
nological difficulties to overcome in designing child-proof safeties and 
loading indicators for the myriad firearms on the market. In addition, 
there are possible logistical difficulties: 
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• loading indicator devices would require that users (including unintended 
users, such as adolescents) be educated to understand their use and to 
recognize the indication that the firearms were loaded; 

• there are possible objections to the desirability of having onlookers be 
able to readily judge if a firearm is loaded (for example, if a weapon is 
being used for protection); and 

• this type of child-proof safety would only prevent very young children 
from firing the gun and would likely not be effective against use by 
older children or adolescents. 

Beyond the logistics of implementing the modifications, there is the 
question of effectiveness. Our projections for the number of lives that 
could be saved each year assumes that all firearms are equipped with 
these safety devices. But any changes of this type would presumably be 
mandated only for new firearms entering the market. 

While over 4 million firearms are manufactured in the United States 
each year, there are an estimated 200 million firearms already in the 
market. Approximately 50 percent of U.S. households report owning one 
or more firearms. This represents an enormous pool of weapons that 
would not be affected by design modifications. Furthermore, firearms, 
unlike many consumer products, have a long period of use. It is not 
uncommon for firearms to be passed from one generation to the next, so 
it cannot be expected that within a decade, for example, the majority of 
old-style firearms would be out of use. To affect this pool of weapons, 
owners would have to be required to modify all their firearms, to equip 
them with the two safety devices. 

Other options are available, including many devices currently on the 
market, designed to prevent a firearm from being used by any unautho
rized person. These include locking storage cases, trigger guards, combi
nation locks that can be built into the weapon, and a variety of other 
mechanisms for securing firearms of different types. In addition, there 
is the simple expedient of keeping firearms unloaded, with ammunition 
stored separately. 

However, all these approaches require some positive action on the part 
of the user to ensure that the firearms are not accessible to children or 
other unauthorized users. Passive restraints in automobiles were 
required when data showed that many passengers were not using seat 
belts that required buckling. The current number of accidents with fire
arms is testament to the fact that gun users frequently do not take the 
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available safety steps. It is not known if education in proper safety pro
cedures would be sufficient to ensure that appropriate precautions 
would be taken. And requiring that all purchasers of firearms take gun 
safety training would necessitate some form of registration and moni
toring of gun owners. 

We know of no ready replacements on the market for a loading indi
cator. The necessary alternative is proper education in the use and han
dling of firearms. All users need to be trained to immediately inspect a 
weapon to determine if it is loaded before handling it further. As we 
stated in chapter 2, a majority of the accidents we examined involved 
some violation of safe gun-handling standards. Unfortunately, as our 
research has shown, many fatal accidents involve users who are not the 
owners of the firearms. Thus, firearm training aimed at owners will not 
prevent many of these accidents if others are allowed access to a loaded 
weapon. 

Some states have adopted an approach aimed at encouraging owners to 
take proper precautions in storing their firearms. Both Florida and Con
necticut have recently enacted statutes to hold adults guilty of criminal 
negligence if they allow minors to gain access to loaded firearms that 
are subsequently involved in accidental shootings. Penalties include 
fines and possible imprisonment. Other states (including Wisconsin and 
Virginia) have considered, but not passed, similar statutes. 

The number of individuals being injured and killed each year in acci
dental shootings is substantial. Whereas the problem may have been 
viewed as small when only the number of deaths was known, we now 
know that the overall problem is likely to be very large, with many 
thousands of individuals being injured each year. 

We have demonstrated the potential effectiveness of two technologies
child-proof safeties and loading indicators-for preventing some of 
these accidents, thereby reducing the number of deaths and injuries. 
However, there remain obstacles to realizing this promise. How these 
mechanisms might be implemented is not immediately clear. 

These mechanisms are not the only approaches available, however. 
There are other approaches (for example, training gun owners or lim
iting access to firearms) that may be equally or more effective. 

Page 36 GAO/PEMD-91-9 Accidental Shootings 

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-3, Page 113 of 283



Case 3:20-cv-02190-DMS-DEB   Document 72-4   Filed 01/27/23   PageID.1247   Page 51 of 63

ER-176

Chapter4 
Implications 

The human, economic, and public health costs of these shootings to the 
victims, their families, and society are considerable. The magnitude of 
the problem requires that all possible efforts be made to reduce the 
number of accidental shootings. 

The Consumer Product Safety Commission, the primary federal agency 
with responsibility for product safety, is currently not allowed to take 
any action that might restrict the availability of firearms to the con
sumer. We recommend that the Consumer Product Safety Act be 
amended to clearly establish that the Consumer Product Safety Commis
sion can regulate the risk of injury associated with firearms. Suggested 
legislative language for implementing our recommendation is provided 
in appendix Ill. 
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Sampling and Estimation Methodology 

Sample for Examining 
Preventability 

The study design involved collecting data from two separate samples. 
One sample was used to examine the preventability of accidental shoot
ings by child-proof safeties and loading indicator mechanisms. A second 
sample was used to examine the prevalence of nonfatal injuries from 
accidental shootings. We discuss each sample in turn. 

To determine the percentage of accidental deaths from firearms that 
could have been prevented by either of the two types of devices, we 
examined data from medical examiners and coroners in a random 
sample of jurisdictions from across the United States. In each jurisdic
tion, we contacted state vital records of fices and the coroners or medical 
examiners and asked if there had been any deaths from accidental 
shootings in 1988 or 1989, the most recent years for which data were 
available at the time of our study. 

We collected information only for shooting deaths classified as acci
dental. r'or jurisdictions using the ICD-9 coding system, we limited the 
data collection to fatalities coded under the E922 category ("accident 
caused by firearm missile").' Thus, we excluded deaths involving fire
arms that were classified as suicides or homicides or could not be 
classified. 

The sampling frame was the 3,139 counties and independent cities listed 
by the Bureau of the Census.2 We divided these jurisdictions into two 
strata on the basis of population: an urban stratum (population greater 
than or equal to 50,000) and a rural stratum (fewer than 50,000 
residents). We then selected a random sample of jurisdictions within 
each stratum. We selected 60 urban jurisdictions and 50 rural jurisdic
tions, for a total of 110 counties and independent cities. Data were not 
obtained for either year in 3 jurisdictions. One year's data were unavail
able in an additional 4 jurisdictions. 

From the data we collected, we computed sampling errors for the major 
findings on preventability presented in chapter 2. We present our esti
mates in table 1.1, along with the sampling error for each estimate. 
When added to and subtracted from the estimates, the sampling errors 
provide the 95-percent confidence interval for each finding. 

1 l J .S. Department of Health and Human Services, The International Classifications of Diseases, 9th 
Revision, Clinical Modification, 2nd ed. (Washington, D.C.: 1980). 

2\J.S. Dcpa,tmcnt of Commerce, County and City Data Book (Washington, D.C.: 1988). 
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Table 1.1: Estimates and Sampling Errors 
for Findings on Preventability• 

Sample for Examining 
Injuries 

Appendix I 
Sampling and Estimation Methodology 

Variable Estimate Sampling error 
- ·· ··-- ~-'-------- ·-------- --- --·----- ···-·· · 

a f'hllri-nrnn1 device 7.5% 4.2% 
. . ...... --···-······ - -----··· · ·· ·------··------------·-·· 

Preventable by a loading indicator device 23.0 6.6 
-···········-----··-··· •·····-- ·-··---·--··---

Total preventable either device 

Nonpreventable by either device 

Preventability could not be determined 

"Figures represent percent of accidental deaths. 

~-- --
30.5 5.9 

-~~~· ----·· ·- ·-

51.1 8.3 

16.7 7.3 

F'or a check on the accuracy of our sample, we used our data to generate 
an estimate of the expected number of accidental deaths in a year. Using 
these data, we estimate that 1,581 deaths from accidental shootings 
(plus or minus 696) would be expected in a year. This estimate compares 
favorably with the known number of 1,501 deaths in 1988. 

We also computed estimates and sampling errors for the other variables 
presented in chapter 2 (sex and age of shooters, percentage of self
inflicted shootings, location of accident, type of weapon, and ownership 
of weapon). These estimates are available upon request. 

We employed a snowball sampling technique to identify police jurisdic
tions where the needed information was retrievable. We began by asking 
experts on police departments (from the National Institute of .Justice, 
the National Criminal .Justice Reference Service, the Police Executive 
Research Forum, and the Police Management Association) to list any 
departments with records systems that might contain information on 
accidental shootings in an accessible form. We contacted every police 
department suggested in order to determine the feasibility of obtaining 
the needed case records. In addition, at each department, we asked for 
referrals to other departments where the needed information might be 
obtained. This process of contacting departments and asking for ref er
rals was continued until the list of new department names was 
exhausted. 

We identified 10 urban area police departments that maintained acces
sible records on accidental shootings and that were willing to provide 
the case file information. The 10 cities included in our study were 
Tucson, Arizona; San .Jose, California; Denver, Colorado; Atlanta, 
Georgia; Louisville, Kentucky; St. Paul, Minnesota; Albuquerque, New 
Mexico; Columbia, South Carolina; Dallas, Texas; and Salt Lake City, 
Utah. Because this was a convenience sample of departments, the re
sults from these 10 cities cannot be generalized to the country as a 
whole. 
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Appendix II 

C-Osts of Fireann Injuries 

------ ------- - ----------------------------------------
The specific information needed to develop a precise estimate of the 
costs of unintentional firearm injuries and deaths is not available. How
ever, the information that is available shows that the total costs associ
ated with gunshot wounds are likely to be quite high. 

One recent study estimates the average lifetime cost of different types 
of injuries, defined as the present discounted value of costs occurring in 
all future years. 1 Costs are enumerated as actual dollar expenditures 
related to illness or injury, including amounts spent for hospital and 
nursing home care, physician and other medical professional services, 
drugs and appliances, and rehabilitation. The cost estimates also include 
life years lost and the indirect cost associated with loss of earnings from 
short- and long-term disability and premature death from injury. 

Using this approach, the average lifetime cost of a firearm injury 
(including both fatal and nonfatal injuries) is estimated to be $53,831.2 

This can be broken down into estimated costs for firearm injuries of dif
ferent levels of severity. For those that do not require hospitalization, 
the estimated per person cost is $458, while injuries requiring hospitali
zation are estimated to cost $33,159 per person. And the average life
time cost of a firearm fatality is $373,520, the highest of any cause of 
injury. 

We know from national mortality data that about 1,500 people die each 
year in the United States from accidental shootings. Based on data from 
the National Hospital Discharge Survey, it is estimated that in excess of 
65,000 persons are hospitalized every year with injuries resulting from 
firearms. However, it is not known how many of these firearm injuries 
are unintentional. One study of hospitalizations over the course of a 
year at one regional trauma center found that 18.8 percent of the 
firearm-related injuries were unintentional.3 Applying this 18.8-percent 
figure to the 65,129 firearm-related hospitalizations nationwide yields 
an estimate of 12,244 annual hospitalizations from unintentional 

1 Dorothy P. Rice et al., Cost of htjury in the United States: A Report to Congress (San Francisco, 
Calif.: Institute for Health and Aging, University of California, and Injury Prevention Center, The 
,Johns Hopkins University, 1989). 

2Rice's cost estimates are in 1985 dollars. 

:JMichael J. Martin et al., "The Cost of Hospitalization for Firearm Injuries," Journal of the American 
Medical Association, 260:20 (November 25, 1988), 3048-50. The 18.8-percent figure was computed 
omitting cases that could not be categorized as either intentional or unintentional. 
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Appendix II 
Costs of Firearm Injuries 

firearm iajuries. There are no reliable estimates of the number of per
sons each year who suffer firearm-related iajuries that do not require 
hospitalization. 

The estimates from the study on costs can be combined with the inci
dence data to derive a rough estimate of the overall costs associated 
with the unintentional firearm injuries and deaths occurring in a single 
year. The average lifetime costs associated with 1,500 deaths would be 
over $500 million (that is, 1,500 times $373,520 equals $560,280,000). 
For 12,244 hospitalizations, the average lifetime cost would be over 
$400 million (that is, 12,244 times $33,159 equals $405,998,796). So, 
omitting any costs associated with iajuries not requiring hospitalization, 
the estimated lifetime costs for accidental shootings is close to $1 billion 
($966,278,796) every year. 

The estimated costs associated with shootings can also be used to value 
the savings that would be associated with specific types of prevention. 
In chapter 2, we estimated that some 458 deaths might be prevented 
each year if all firearms were equipped with child-proof safeties and 
loading indicators. If 458 deaths were averted, this would avoid lifetime 
costs estimated to exceed $170 million. 

The estimates above are based on one approach to estimating the costs 
of firearm iajuries and deaths. Different federal agencies have used dif
ferent dollar amounts for the value of life, ranging from several hun
dred thousand dollars to several million dollars. If higher figures are 
considered in the calculations, the estimated costs of accidental shoot
ings can increase dramatically. For example, one frequently used value 
is $2 million.4 Applying the $2 million figure to the 1,500 deaths that 
occur each year yields an estimated annual value of life lost through 
accidental shootings of $3 billion. Applying this value to our projection 
of 458 deaths that might be averted would yield estimated annual sav
ings of over $900 million. Higher assigned values for each life would 
result in higher estimated savings. 

4Clayton I'. Gillette and Thomas D. Hopkins, Federal Agency Valuations of Human Life (Washington, 
D.C.: Administrative Conference of the United States, 1988). 
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~ endix Ill 

Suggested Legislative Language 

- · ·---·--··----··-------------------------------------
This appendix suggests legislative language that would implement the 
revisions we recommend to clearly establish that the Consumer Product 
Safety Commission can regulate the risk of injury associated with fire
arms. The legislative language should read as follows: 

Section 3(a) of the Consumer Product Safety Act (15 USC 2052) is 
amended by striking out subparagraph (a)(l)(E) and redesignating sub
paragraphs (F) through (I) as subparagraphs (E) through (H), 
respectively. 

Section 8 of the Consumer Product Safety Act (15 USC 2057) is amended 
by adding at the end thereof the following sentence: 

This section shall not apply in the Commission's regulation of the risk of injury 
associated with firearms. 

Section 3 of the Consumer Product Safety Commission Improvements 
Act of 1976 (15 USC 2080 note) is amended by striking out subpara
graph (d)(2) and subparagraph (e) and inserting in lieu thereof: 

(c) the Consumer Product Safety Commission has authority to regulate the risk of 
injury associated with firearms. 

Section 3 of the Consumer Product Safety Commission Improvements 
Act of 1976 (15 USC 2080) is further amended by striking out "(l)" in 
subparagraph (d). 
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Appendix IV 

Major Contributors to This Report 

Program Evaluation 
and Methodology 
Division 

Denver Regional 
Office 

George Silberman, Assistant Director 
Marcia Crosse, Senior Evaluator 

Arlene Alleman, Regional Management Representative 
,James Espinoza, Evaluator 
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I, Saul Cornell, declare that the following is true and correct: 

1. I have been asked by the Office of the Attorney General for the State 

of California to provide an expert opinion on the history of firearms regulation in 

the Anglo-American legal tradition, with a particular focus on how the Founding 

era understood the right to bear arms, as well as the understanding of the right to 

bear arms held at the time of the ratification of the Fourteenth Amendment to the 

United States Constitution.  In N.Y. State Rifle & Pistol Association, Inc. v. Bruen, 

the U.S. Supreme Court underscored that text, history, and tradition are the 

foundation of modern Second Amendment jurisprudence.  This modality of 

constitutional analysis requires that courts analyze history and evaluate the 

connections between modern gun laws and earlier approaches to firearms regulation 

in the American past.  My report explores these issues in some detail.  Finally, I 

have been asked to evaluate the statutes at issue in this case, particularly regarding 

their connection to the tradition of firearms regulation in American legal history. 

2. This declaration is based on my own personal knowledge and 

experience, and if I am called to testify as a witness, I could and would testify 

competently to the truth of the matters discussed in this declaration. 

BACKGROUND AND QUALIFICATIONS 

3. I am the Paul and Diane Guenther Chair in American History at 

Fordham University.  The Guenther Chair is one of three endowed chairs in the 

history department at Fordham and the only one in American history.  In addition to 

teaching constitutional history at Fordham University to undergraduates and 

graduate students, I teach constitutional law at Fordham Law School.  I have been a 

Senior Visiting research scholar on the faculty of Yale Law School, the University 

of Connecticut Law School, and Benjamin Cardozo Law School.  I have given 

invited lectures, presented papers at faculty workshops, and participated in 

conferences on the topic of the Second Amendment and the history of gun 

regulation at Yale Law School, Harvard Law School, Stanford Law School, UCLA 

Case 3:20-cv-02190-DMS-DEB   Document 72-5   Filed 01/27/23   PageID.1261   Page 2 of 82

ER-190

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-3, Page 128 of 283



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 3  

 

Law School, the University of Pennsylvania Law School, Columbia Law School, 

Duke Law School, Pembroke College Oxford, Robinson College, Cambridge, 

Leiden University, and McGill University.1 

My writings on the Second Amendment and gun regulation have been widely 

cited by state and federal courts, including the majority and dissenting opinions in 

Bruen.2  My scholarship on this topic has appeared in leading law reviews and top 

peer-reviewed legal history journals.  I authored the chapter on the right to bear 

arms in The Oxford Handbook of the U.S. Constitution and co-authored the chapter 

in The Cambridge History of Law in America on the Founding era and the Marshall 

Court, the period that includes the adoption of the Constitution and the Second 

Amendment.3  Thus, my expertise not only includes the history of gun regulation 

and the right to keep and bear arms, but also extends to American legal and 

constitutional history broadly defined.  I have provided expert witness testimony in 

Rocky Mountain Gun Owners, Nonprofit Corp. v. Hickenlooper, No. 14-cv-02850 

(D. Colo.); Chambers, v. City of Boulder, No. 2018 CV 30581 (Colo. D. Ct., 

Boulder Cty.), Zeleny v. Newsom, No. 14-cv-02850 (N.D. Cal.), and Miller v. Smith, 

No. 2018-cv-3085 (C.D. Ill.); Jones v. Bonta, 3:19-cv-01226-L-AHG (S.D. Cal.); 

Baird v. Bonta, No. 2:19-cv-00617 (E.D. Cal.); Worth v. Harrington, No. 21-cv-

1348 (D. Minn.); Miller v. Bonta, No. 3:19-cv-01537-BEN-JLB (S.D. Cal.); 

Duncan v. Bonta, No. 3:17-cv-01017-BEN-JLB (S.D. Cal.); Rupp v. Bonta, No. 

8:17-cv-00746-JLS-JDE (C.D. Cal.); and Nat'l Assoc. for Gun Rights, et al., v. 

Campbell, D. Mass. No. 1:22-cv-11431-FDS (filed Jan. 31, 2023). 
                                           

1 For a full curriculum vitae listing relevant invited and scholarly 
presentations, see Exhibit 1. 

2 N.Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111 (2022). 
3 Saul Cornell, The Right to Bear Arms, in THE OXFORD HANDBOOK OF THE 

U.S. CONSTITUTION 739–759 (Mark Tushnet, Sanford Levinson & Mark Graber 
eds., 2015); Saul Cornell & Gerald Leonard, Chapter 15: The Consolidation of the 
Early Federal System, in 1 THE CAMBRIDGE HISTORY OF LAW IN AMERICA 518–544 
(Christopher Tomlins & Michael Grossberg eds., 2008).  
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RETENTION AND COMPENSATION 

4. I am being compensated for services performed in the above-entitled 

case at an hourly rate of $500 for reviewing materials, participating in meetings, 

and preparing reports; $750 per hour for depositions and court appearances; and an 

additional $100 per hour for travel time.  My compensation is not contingent on the 

results of my analysis or the substance of any testimony. 

BASIS FOR OPINION AND MATERIALS CONSIDERED 

5. The opinion I provide in this report is based on my review of the 

operative complaint filed in this lawsuit, my review of the state laws at issue in this 

lawsuit, my education, expertise, and research in the field of legal history.  The 

opinions contained herein are made pursuant to a reasonable degree of professional 

certainty. 

SUMMARY OF OPINIONS 

6. Understanding text, history, and tradition require a sophisticated grasp 

of historical context. One must canvass the relevant primary sources, secondary 

literature, and jurisprudence to arrive at an understanding of the scope of 

permissible regulation consistent with the Second Amendment. 

7. It is impossible to understand the meaning and scope of Second 

Amendment protections without understanding the way Americans in the Founding 

era approached legal questions and rights claims.  In contrast to most modern 

lawyers, the members of the First Congress who wrote the words of the Second 

Amendment and the American people who enacted the text into law were well 

schooled in English common law ideas.  Not every feature of English common law 

survived the American Revolution, but there were important continuities between 

English law and the common law in America.4  Each of the new states, either by 
                                           

4 William B. Stoebuck, Reception of English Common Law in the American 
Colonies, 10 WM. & MARY L. REV. 393 (1968); MD. CONST. OF 1776, 
DECLARATION OF RIGHTS, art. III, § 1; Lauren Benton & Kathryn Walker, Law for 
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statute or judicial decision, adopted multiple aspects of the common law, focusing 

primarily on those features of English law that had been in effect in the English 

colonies for generations.5  No legal principle was more important to the common 

law than the concept of the peace.6  As one early American justice of the peace 

manual noted:  “the term peace, denotes the condition of the body politic in which 

no person suffers, or has just cause to fear any injury.”7  Blackstone, a leading 

source of early American views about English law, opined that the common law 

“hath ever had a special care and regard for the conservation of the peace; for peace 

is the very end and foundation of civil society.”8 

8. In Bruen, Justice Kavanaugh reiterated Heller’s invocation of 

Blackstone’s authority as a guide to how early Americans understood their 

inheritance from England. Specifically, Justice Kavanaugh stated in unambiguous 

terms that there was a “well established historical tradition of prohibiting the 

carrying of dangerous and unusual weapons.”9 The dominant understanding of 
                                           

the Empire: The Common Law in Colonial America and the Problem of Legal 
Diversity, 89 CHI.-KENT L. REV. 937 (2014). 

5 9 STATUTES AT LARGE OF PENNSYLVANIA 29-30 (Mitchell & Flanders eds. 
1903); FRANCOIS XAVIER MARTIN, A COLLECTION OF STATUTES OF THE 
PARLIAMENT OF ENGLAND IN FORCE IN THE STATE OF NORTH-CAROLINA 60–61 
(Newbern, 1792); Commonwealth v. Leach, 1 Mass. 59 (1804). 

6 LAURA F. EDWARDS, THE PEOPLE AND THEIR PEACE: LEGAL CULTURE AND 
THE TRANSFORMATION OF INEQUALITY IN THE POST-REVOLUTIONARY SOUTH 
(University of North Carolina Press, 2009). 

7 JOSEPH BACKUS, THE JUSTICE OF THE PEACE 23 (1816). 
8 1 WILLIAM BLACKSTONE, COMMENTARIES *349. 
9 District of Columbia v. Heller . 

Blackstone and Hawkins, two of the most influential English legal writers consulted 
by the Founding generation, described these types of limits in slightly different 
terms.  The two different formulations related to weapons described as dangerous 
and unusual in one case and sometimes as dangerous or unusual in the other 
instance, see Saul Cornell, The Right to Carry Firearms Outside of the Home: 
Separating Historical Myths from Historical Realities, 39 FORDHAM URB. L.J. 
1695134 (2012).  It is also possible that the phrase was an example of an archaic 
grammatical and rhetorical form hendiadys; see Samuel Bray, ‘Necessary AND 
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the Second Amendment and its state constitutional analogues at the time of their 

adoption in the Founding period forged an indissoluble link between the right to 

keep and bear arms with the goal of preserving the peace.10  

9.  “Constitutional rights,” Justice Scalia wrote in Heller, “are enshrined 

with the scope they were thought to have when the people adopted them.”11  

Included in this right was the most basic right of all: the right of the people to 

regulate their own internal police.  Although modern lawyers and jurists are 

accustomed to thinking of state police power, the Founding generation viewed this 

concept as a right, not a power.12  The first state constitutions clearly articulated 

such a right — including it alongside more familiar rights such as the right to bear 

arms.13  Pennsylvania’s Constitution framed this estimable right succinctly:  “That 

                                           
Proper’ and ‘Cruel AND Unusual’: Hendiadys in the Constitution, 102 VIRGINIA L. 
REV. 687 (2016). 

10 On Founding-era conceptions of liberty, see JOHN J. ZUBLY, THE LAW OF 
LIBERTY (1775).  The modern terminology to describe this concept is “ordered 
liberty.”  See Palko v. Connecticut, 302 U.S, 319, 325 (1937).  For a more recent 
elaboration of the concept, see generally JAMES E. FLEMING & LINDA C. MCCLAIN, 
ORDERED LIBERTY: RIGHTS, RESPONSIBILITIES, AND VIRTUES (Harvard University 
Press, 2013).  On Justice Cardozo and the ideal of ordered liberty, see Palko v. 
Connecticut, 302 U.S, 319, 325 (1937); John T. Noonan, Jr., Ordered Liberty: 
Cardozo and the Constitution, 1 CARDOZO L. REV. 257 (1979); Jud Campbell, 
Judicial Review, and the Enumeration of Rights, 15 GEO. J.L. & PUB. POL’Y 569 
(2017). 

11 Heller, 554 U.S. at 634–35; William J. Novak, Common Regulation: Legal 
Origins of State Power in America, 45 HASTINGS L.J. 1061, 1081–83 (1994); 
Christopher Tomlins, Necessities of State: Police, Sovereignty, and the 
Constitution, 20 J. POL’Y HIST. 47 (2008). 

12 On the transformation of the Founding era’s ideas about a “police right” 
into the more familiar concept of “police power,” See generally Aaron T. Knapp, 
The Judicialization of Police, 2 CRITICAL ANALYSIS OF L. 64 (2015); see also 
MARKUS DIRK DUBBER, THE POLICE POWER: PATRIARCHY AND THE FOUNDATIONS 
OF AMERICAN GOVERNMENT (2005); Christopher Tomlins, Necessities of State: 
Police, Sovereignty, and the Constitution, 20 J. OF POL’Y HIST. 47 (2008). 

13 PA. CONST. of 1776, ch. I, art. III; MD. DECLARATION OF RIGHTS, art. IV 
(1776); N.C. DECLARATION OF RIGHTS, art. I, § 3 (1776); and VT. DECLARATION OF 
RIGHTS, art. V (1777). 
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the people of this State have the sole, exclusive and inherent right of governing and 

regulating the internal police of the same.  Thus, if Justice Scalia’s rule applies to 

the scope of the right to bear arms, it must also apply to the scope of the right of the 

people to regulate their internal police, a point that Chief Justice Roberts and 

Justice Kavanaugh have each underscored.14  The history of gun regulation in the 

decades after the right to bear arms was codified in both the first state constitutions 

and the federal bill of rights underscores this important point. 

10. In the years following the adoption of the Second Amendment and its 

state analogues, firearm regulation increased.  Indeed, the individual states 

exercised their police powers to address longstanding issues and novel problems 

created by firearms in American society.   

I. THE HISTORICAL INQUIRY REQUIRED BY BRUEN, MCDONALD, AND 
HELLER 

11. The United States Supreme Court’s decisions in Heller, McDonald15, 

and Bruen have directed courts to look to text and history for guideposts in 

evaluating the scope of permissible firearms regulation under the Second 

Amendment.  In another case involving historical determinations, Justice Thomas, 

the author of the majority opinion in Bruen, has noted that judges must avoid 

approaching history, text, and tradition with an “ahistorical literalism.”16  Legal 

texts must not be read in a decontextualized fashion detached from the web of 

historical meaning that made them comprehensible to Americans living in the past. 

                                           
14  John Roberts, Transcript of Oral Argument at 44, Heller, 554 U.S. 570; 

Heller v. District of Columbia (Heller II), 670 F.3d 1244, 1270 (D.C. Cir. 2011) 
(Kavanaugh, J., dissenting); Joseph S. Hartunian, Gun Safety in the Age of 
Kavanaugh  117 Michigan Law Review online 104 (2019). 

 
15 McDonald v. City of Chicago, 561 U.S. 742 (2010). 
16 Franchise Tax Board of California v. Hyatt, 139 S. Ct. 1485, 1498 (2019) 

(Thomas, J.) (criticizing “ahistorical literalism”).  
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Instead, understanding the public meaning of constitutional texts requires a solid 

grasp of the relevant historical contexts.17 

12. Following the mandates set out in Heller, McDonald and more recently 

in Bruen, history provides essential guideposts in evaluating the scope of 

permissible regulation under the Second Amendment.18  Moreover, as Bruen makes 

clear, history neither imposes “a regulatory straightjacket nor a regulatory blank 

check.”19  The Court acknowledged that when novel problems created by firearms 

are issue the analysis must reflect this fact:  “other cases implicating unprecedented 

societal concerns or dramatic technological changes may require a more nuanced 

approach.”  Bruen differentiates between cases in which contested regulations are 

responses to long standing problems and situations in which modern regulations 

address novel problems with no clear historical analogues from the Founding era or 

the era of the Fourteenth Amendment.  

13. In the years between Heller and Bruen, historical scholarship has 

expanded our understanding of the history of arms regulation in the Anglo-

American legal tradition, but much more work needs to be done to fill out this 

picture.20  Indeed, such research is still ongoing: new materials continue to emerge; 

and in the months since Bruen was decided, additional evidence about the history of 

regulation has surfaced and new scholarship interpreting it has appeared in leading 

law reviews and other scholarly venues.21  
                                           

17 See Jonathan Gienapp, Historicism and Holism: Failures of Originalist 
Translation, 84 FORDHAM L. REV. 935 (2015). 

18 Bruen, 142 S. Ct. 2111. 
19 Id.  
20 Eric M. Ruben & Darrell A. H. Miller, Preface: The Second Generation of 

Second Amendment Law & Policy, 80 L. & CONTEMP. PROBS. 1 (2017).  
21 Symposium — The 2nd Amendment at the Supreme Court: “700 Years Of 

History” and the Modern Effects of Guns in Public, 55 U.C. DAVIS L. REV. 2495 
(2022); NEW HISTORIES OF GUN RIGHTS AND REGULATION: ESSAYS ON THE PLACE 
OF GUNS IN AMERICAN LAW AND SOCIETY (Joseph Blocher, Jacob D. Charles & 
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14. Justice Kavanaugh underscored a key holding of Heller in his Bruen 

concurrence:  “Like most rights, the right secured by the Second Amendment is not 

unlimited.  From Blackstone through the 19th-century cases, commentators and 

courts routinely explained that the right was not a right to keep and carry any 

weapon whatsoever in any manner whatsoever and for whatever purpose.”  

Crucially, the Court further noted that “we do think that Heller and McDonald point 

toward at least two metrics:  how and why the regulations burden a law-abiding 

citizen’s right to armed self-defense.”22 

15.  One overarching principle regarding firearms regulation does 

emerge from this period and it reflects not only the common law assumptions 

familiar to the Founding generation, but it is hard-wired into the Second 

Amendment itself.  As Justice Scalia noted in Heller, and Justice Thomas reiterated 

in Bruen, the original Second Amendment was a result of interest balancing 

undertaken by the people themselves in framing the federal Constitution and the 

Bill of Rights.  Although “free-standing balancing” is precluded by Heller, the plain 

meaning of the Amendment’s text recognizes a role for regulation explicitly and 

further underscores that actions inimical to a free state fall outside of the scope of 

the right instantiated in the text.23  Thus, from its outset the Second Amendment 

recognizes both the right to keep and bear arms and the right of the people to 

regulate arms to promote the goals of preserving a free state.  An exclusive focus on 

rights and a disparagement of regulation is thus antithetical to the plain meaning of 

the text of the Second Amendment.  Although rights and regulation are often cast as 

antithetical in the modern gun debate, the Founding generation saw the two goals as 

complimentary.   

                                           
Darrell A.H. Miller eds., forthcoming 2023). 

22 Bruen, 142 S. Ct. at 2132–33. 
23  U.S. Const. amend. II. 
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16. Comparing the language of the Constitution’s first two amendments 

and their different structures and word choice makes this point crystal clear.  The 

First Amendment prohibits “abridging” the rights it protects.  In standard American 

English in the Founding era, to “abridge” meant to “reduce.”  Thus, the First 

Amendment prohibits a diminishment of the rights it protects.  The Second 

Amendment’s language employs a very different term, requiring that the right to 

bear arms not be “infringed.”24  In Founding-era American English, the word 

“infringement” meant to “violate” or “destroy.”  In short, when read with the 

Founding era’s interpretive assumptions and legal definitions in mind, the two 

Amendments set up radically different frameworks for evaluating the rights they 

enshrined in constitutional text.  Members of the Founding generation would have 

understood that the legislature could regulate the conduct protected by the Second 

Amendment and comparable state arms bearing provisions as long as such 

regulations did not destroy the underlying right. 

17. John Burn, author of an influential eighteenth-century legal dictionary, 

illustrated the concept of infringement in the context of his discussion of violations 

of rights protected by the common law.  Liberty, according to Burns, was not 

identical to that “wild and savage liberty” of the state of nature.  True liberty, by 

contrast, only existed when individuals created civil society and enacted laws and 

regulations that promoted ordered liberty.25 
                                           

24 The distinction emerges clearly in a discussion of natural law and the law 
of nations in an influential treatise on international law much esteemed by the 
Founding generation:  “Princes who infringe the law of nations, commit as great a 
crime as private people, who violate the law of nature,” J.J. BURLAMAQUI, THE 
PRINCIPLES OF NATURAL LAW (Thomas Nugent trans., 1753) at 201.  This book was 
among those included in the list of important texts Congress needed to procure, see 
Report on Books for Congress, [23 January] 1783,” Founders Online, National 
Archives, https://founders.archives.gov/documents/Madison/01-06-02-0031. 

25 Liberty,  A NEW LAW DICTIONARY (1792) See  also, Jud Campbell, 
Natural Rights, Positive Rights, and the Right to Keep and Bear Arms, 83 LAW & 
CONTEMP. PROBS. 31, 32–33 (2020) 
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18. Similarly, Nathan Bailey’s Dictionarium Britannicum (1730) defined 

“abridge” as to “shorten,” while “infringe” was defined as to “break a law.”26  And 

his 1763 New Universal Dictionary repeats the definition of “abridge” as “shorten” 

and “infringe” as “to break a law, custom, or privilege.”27  Samuel Johnson’s 

Dictionary of the English Language (1755) defines “infringe” as “to violate; to 

break laws or contracts” or “to destroy; to hinder.”28  Johnson’s definition of 

“abridge” was “to shorten” and “to diminish” or “to deprive of.”29   And Noah 

Webster’s An American Dictionary of the English Language (1828) largely repeats 

Johnson’s definitions of “infringe” and “abridge.”30  Copies of these dictionary 

entries are attached hereto as Exhibit 2.  Although today the two terms are conflated 

by some, the meanings of abridge and infringe were and remain distinct. The 

Founding generation was far more nuanced in distinguishing between the 

differences between these two terms. 

19. Regulation, including robust laws, were not understood to be an 

“infringement” of the right to bear arms, but rather the necessary foundation for the 

proper exercise of that right as required by the concept of ordered liberty.31  As one 
                                           

26 Abridge, DICTIONARIUM BRITANNICUM (1730). 
27 Abridge, NEW UNIVERSAL DICTIONARY (1763). 
28 Infringe, DICTIONARY OF THE ENGLISH LANGUAGE (1755). 
29 Abridge, DICTIONARY OF THE ENGLISH LANGUAGE (1755). 
30 Abridge, Infringe, AN AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE 

(1828). 
31 Dan Edelstein, Early-Modern Rights Regimes: A Genealogy of 

Revolutionary Rights, 3 CRITICAL ANALYSIS L. 221, 233–34 (2016).  See generally 
GERALD LEONARD & SAUL CORNELL, THE PARTISAN REPUBLIC: DEMOCRACY, 
EXCLUSION, AND THE FALL OF THE FOUNDERS’ CONSTITUTION, 1780s–1830s, at 2; 
Victoria Kahn, Early Modern Rights Talk, 13 YALE J.L. & HUMAN. 391 (2001) 
(discussing how the early modern language of rights incorporated aspects of natural 
rights and other philosophical traditions); Joseph Postell, Regulation During the 
American Founding: Achieving Liberalism and Republicanism, 5 AM. POL. 
THOUGHT 80 (2016) (examining the importance of regulation to Founding political 
and constitutional thought). 
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patriotic revolutionary era orator observed, almost a decade after the adoption of the 

Constitution:  “True liberty consists, not in having no government, not in a 

destitution of all law, but in our having an equal voice in the formation and 

execution of the laws, according as they effect [sic] our persons and property.”32  

By allowing individuals to participate in politics and enact laws aimed at promoting 

the health, safety, and well-being of the people, liberty flourished.33 

20. The key insight derived from taking the Founding era conception of 

rights seriously and applying the original understanding of the Founding era’s 

conception of liberty is the recognition that regulation and liberty were not 

antithetical to one another.  The inclusion of rights guarantees in constitutional texts 

was not meant to place them beyond the scope of legislative control.  “The point of 

retaining natural rights,” originalist scholar Jud Campbell reminds us “was not to 

make certain aspects of natural liberty immune from governmental regulation.  

Rather, retained natural rights were aspects of natural liberty that could be restricted 

only with just cause and only with consent of the body politic.”34  Rather than limit 

rights, regulation was the essential means of preserving rights, including self-

defense.35  In fact, without robust regulation of arms, it would have been impossible 
                                           

32 Joseph Russell, An Oration; Pronounced in Princeton, Massachusetts, on 
the Anniversary of American Independence, July 4, 1799, at 7 (July 4, 1799), (text 
available in the Evans Early American Imprint Collection) (emphasis in original). 

33 See generally QUENTIN SKINNER, LIBERTY BEFORE LIBERALISM (1998) 
(examining neo-Roman theories of free citizens and how it impacted the 
development of political theory in England); THE NATURE OF RIGHTS AT THE 
AMERICAN FOUNDING AND BEYOND (Barry Alan Shain ed., 2007) (discussing how 
the Founding generation approached rights, including the republican model of 
protecting rights by representation). 

34 Jud Campbell, The Invention of First Amendment Federalism, 97 TEX. L. 
REV. 517, 527 (2019) (emphasis in original). See generally Saul Cornell, Half 
Cocked: The Persistence of Anachronism and Presentism in the Academic Debate 
Over the Second Amendment, 106 J. OF CRIM. L. AND CRIMINOLOGY 203, 206 
(2016) s (noting that the Second Amendment was not understood in terms of the 
simple dichotomies that have shaped modern debate over the right to bear arms). 

35 See Jud Campbell, Judicial Review and the Enumeration of Rights, 15 
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to implement the Second Amendment and its state analogues.  Mustering the militia 

required keeping track of who had weapons and included the authority to inspect 

those weapons and fine individuals who failed to store them safely and keep them 

in good working order.36  The individual states also imposed loyalty oaths, 

disarming those who refused to take such oaths.  No state imposed a similar oath as 

pre-requisite to the exercise of First Amendment-type liberties.  Thus, some forms 

of prior restraint, impermissible in the case of expressive freedoms protected by the 

First Amendment or comparable state provisions, were understood by the Founding 

generation to be perfectly consistent with the constitutional right to keep and bear 

arms.37 

21. In keeping with the clear public meaning of the Second Amendment’s 

text and comparable state provisions, early American governments enacted laws to 

preserve the rights of law-abiding citizens to keep and bear arms and promote the 

equally vital goals of promoting public safety.  As long as such laws did not destroy 

the right of self-defense, the individual states enjoyed broad latitude to regulate 

arms. 38 
                                           

GEO. J.L. & PUB. POL’Y 569, 576–77 (2017).  Campbell’s work is paradigm-
shifting, and it renders Justice Scalia’s unsubstantiated claim in Heller that the 
inclusion of the Second Amendment in the Bill of Rights placed certain forms of 
regulation out of bounds totally anachronistic.  This claim has no foundation in 
Founding-era constitutional thought, but reflects the contentious modern debate 
between Justice Black and Justice Frankfurter over judicial balancing, on Scalia’s 
debt to this modern debate, see generally SAUL CORNELL, THE POLICE POWER AND 
THE AUTHORITY TO REGULATE FIREARMS IN EARLY AMERICA 1–2 (2021), 
https://www.brennancenter.org/sites/default/files/2021-06/Cornell_final.pdf 
[https://perma.cc/J6QD-4YXG] and Joseph Blocher, Response: Rights as Trumps of 
What?, 132 HARV. L. REV. 120, 123 (2019). 

36 H. RICHARD UVILLER & WILLIAM G. MERKEL, THE MILITIA AND THE 
RIGHT TO ARMS, OR, HOW THE SECOND AMENDMENT FELL SILENT 150 (2002). 

37 Saul Cornell, Commonplace or Anachronism: The Standard Model, the 
Second Amendment, and the Problem of History in Contemporary Constitutional 
Theory 16 CONSTITUTIONAL COMMENTARY 988 (1999). 

38 Saul Cornell and Nathan DeDino, A Well Regulated Right: The Early 
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II. FROM MUSKETS TO PISTOLS: CHANGE AND CONTINUITY IN EARLY 
AMERICAN FIREARMS REGULATION 

22. Guns have been regulated from the dawn of American history.39  At the 

time Heller was decided, there was little scholarship on the history of gun 

regulation and a paucity of quality scholarship on early American gun culture.40  

Fortunately, a burgeoning body of scholarship has illuminated both topics, 

deepening scholarly understanding of the relevant contexts needed to implement 

Bruen’s framework.41 

23. The common law that Americans inherited from England always 

acknowledged that the right of self-defense was not unlimited but existed within a 

well-delineated jurisprudential framework.  The entire body of the common law 

was designed to preserve the peace.42  Statutory law, both in England and America 

functioned to further secure the peace and public safety.  Given these indisputable 

facts, the Supreme Court correctly noted, the right to keep and bear arms was never 

understood to prevent government from enacting a broad range of regulations to 

promote the peace and maintain public safety.43  To deny such an authority would 

be to convert the Constitution into a suicide pact and not a charter of government. 

In keeping with this principle, the Second Amendment and its state analogues were 

understood to enhance the concept of ordered liberty, not undermine it.44 
                                           

American Origins of Gun Control, 73 FORDHAM L. REV. 487 (2004). 
39 Robert J. Spitzer, Gun Law History in the United States and Second 

Amendment Rights, 80 L. & CONTEMP. PROBS. 55 (2017). 
40 Id. 
41 Ruben & Miller, supra note 20, at 1.  
42 Saul Cornell, The Right to Keep and Carry Arms in Anglo-American Law: 

Preserving Liberty and Keeping the Peace, 80 L. & CONTEMP. PROBS. 11 (2017). 
43 McDonald, 561 U.S. at 785 (noting “‘[s]tate and local experimentation 

with reasonable firearms regulations will continue under the Second 
Amendment’”). 

44  See generally Saul Cornell, The Long Arc Of Arms Regulation In Public: 
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24. Bruen’s methodology requires judges to distinguish between the 

relevant history necessary to understand early American constitutional texts and a 

series of myths about guns and regulation that were created by later generations to 

sell novels, movies, and guns themselves.45  Unfortunately, many of these myths 

continue to cloud legal discussions of American gun policy and Second 

Amendment jurisprudence.46 

25. Although it is hard for many modern Americans to grasp, there was no 

comparable societal ill to the modern gun violence problem for Americans to solve 

in the era of the Second Amendment.  A combination of factors, including the 

nature of firearms technology and the realities of living life in small, face-to-face, 

and mostly homogenous rural communities that typified many parts of early 

America, militated against the development of such a problem. In contrast to 

modern America, homicide was not the problem that government firearm policy 

needed to address at the time of the Second Amendment.47 

26. The surviving data from New England is particularly rich and has 

allowed scholars to formulate a much better understanding of the dynamics of early 

American gun policy and relate it to early American gun culture.48  Levels of gun 

                                           
From Surety To Permitting, 1328-1928, 55 U.C. DAVIS L. REV. 2547 (2022) 

45 PAMELA HAAG, THE GUNNING OF AMERICA: BUSINESS AND THE MAKING OF 
AMERICAN GUN CULTURE (2016). 

46 RICHARD SLOTKIN, GUNFIGHTER NATION: THE MYTH OF THE FRONTIER IN 
TWENTIETH-CENTURY AMERICA (1993); JOAN BURBICK, GUN SHOW NATION: GUN 
CULTURE AND AMERICAN DEMOCRACY (2006).  

47 RANDOLPH ROTH, AMERICAN HOMICIDE 56, 315 (2009). 
48 It is important to recognize that there were profound regional differences in 

early America.  See JACK P. GREENE, PURSUITS OF HAPPINESS: THE SOCIAL 
DEVELOPMENT OF EARLY MODERN BRITISH COLONIES AND THE FORMATION OF 
AMERICAN CULTURE (1988).  These differences also had important consequences 
for the evolution of American law.  See generally David Thomas Konig, 
Regionalism in Early American Law, in 1 THE CAMBRIDGE HISTORY OF LAW IN 
AMERICA 144 (Michael Grossberg & Christopher Tomlins eds., 2008).  
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violence among those of white European ancestry in the era of the Second 

Amendment were relatively low compared to modern America.  These low levels of 

violence among persons of European ancestry contrasted with the high levels of 

violence involving the tribal populations of the region.  The data presented in 

Figure 1 is based on the pioneering research of Ohio State historian Randolph Roth. 

It captures one of the essential facts necessary to understand what fears motivated 

American gun policy in the era of the Second Amendment.  The pressing problem 

Americans faced at the time of the Second Amendment was that citizens were 

reluctant to purchase military style weapons which were relatively expensive and 

had little utility in a rural society.  Americans were far better armed than their 

British ancestors, but the guns most Americans owned and desired were those most 

useful for life in an agrarian society: fowling pieces and light hunting muskets.49 

Killing pests and hunting birds were the main concern of farmers, and their choice 

of firearm reflected these basic facts of life.  Nobody bayoneted turkeys, and pistols 

were of limited utility for anyone outside of a small elite group of wealthy, 

powerful, and influential men who needed these weapons if they were forced to 

face an opponent on the field of honor in a duel, as the tragic fate of Alexander 

Hamilton so vividly illustrates.50 

27. Limits in Founding-era firearms technology also militated against the 

use of guns as effective tools of interpersonal violence in this period.  Eighteenth-

century muzzle-loading weapons, especially muskets, took too long to load and 

were therefore seldom used to commit crimes.  Nor was keeping guns loaded a 

viable option because the black powder used in these weapons was not only 
                                           

49 Kevin M. Sweeney, Firearms Ownership and Militias in Seventeenth and 
Eighteenth Century England and America, in A RIGHT TO BEAR ARMS?: THE 
CONTESTED ROLE OF HISTORY IN CONTEMPORARY DEBATES ON THE SECOND 
AMENDMENT (Jennifer Tucker et al. eds., 2019). 

50 Joanne B. Freeman, AFFAIRS OF HONOR: NATIONAL POLITICS IN THE NEW 
REPUBLIC (2001). 
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corrosive, but it attracted moisture like a sponge.  Indeed, the iconic image of rifles 

and muskets hung over the mantle place in early American homes was not primarily 

a function of aesthetics or the potent symbolism of the hearth, as many today 

assume.  As historian Roth notes: “black powder’s hygroscopic, it absorbs water, it 

corrodes your barrel, you can’t keep it loaded.  Why do they always show the gun 

over the fireplace?  Because that’s the warmest, driest place in the house.”51  

Similar problems also limited the utility of muzzle-loading pistols as practical tools 

for self-defense or criminal offenses.  Indeed, at the time of the Second 

Amendment, over 90% of the weapons owned by Americans were long guns, not 

pistols.52 

Figure 1 

 

28. As Roth’s data makes clear, there was not a serious homicide problem 

looming over debates about the Second Amendment.  Nor were guns the primary 

                                           
51 Randolph Roth, Transcript: Why is the United States the Most Homicidal in 

the Affluent World, NATIONAL INSTITUTE OF JUSTICE (Dec. 1, 2013), 
https://nij.ojp.gov/media/video/24061#transcript--0. 

52 Sweeney, supra note 49. 
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weapon of choice for those with evil intent during this period.53   The skill and time 

required to load and fire flintlock muzzle loading black powder weapons meant that 

they were less likely to be used in crimes of passion. The preference for storing 

them unloaded also meant they posed fewer dangers to children from accidental 

discharge. 

29. The Founding generation did not confront a gun violence problem 

similar in nature or scope to the ills that plague modern America. The Founding 

generation faced a different, but no less serious problem, American  reluctance  to 

purchase the type of weapons needed to effectively arm their militias. Despite 

repeated efforts to exhort and legislate to promote this goal, many states were 

failing to adequately equip the militia with suitable firearms that could withstand 

the rigors of the type of close-quarters hand-to-hand combat required by military 

tactics.  A gun had to be able to receive a bayonet and serve as a bludgeon if 

necessary.  The light weight guns favored by the overwhelmingly rural population 

of early America were well designed to put food on the table and rid fields of 

vermin, but were not well suited to eighteenth-century ground wars. When the U.S. 

government surveyed the state of the militia’s preparedness shortly after Jefferson 

took office in 1800, the problem had not been solved.  Although Massachusetts 

boasted above 80% of its militia armed with military quality weapons, many of the 

southern states lagged far behind, with Virginia and North Carolina hovering at 

about less than half the militia properly armed.54 

30. Government policy, both at the state and federal level, responded to 

these realities by requiring a subset of white citizens, those capable of bearing arms, 

to acquire at their own expense a military quality musket and participate in 

mandatory training and other martial activities.  Gun policy in the Founding era 

                                           
53 HAAG, supra note 45. 
54 Sweeney, supra note 49. 
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reflected these realities, and accordingly, one must approach any analogies drawn 

from this period’s regulations with some caution when applying them to a modern 

heterogeneous industrial society capable of producing a bewildering assortment of 

firearms whose lethality would have been almost unimaginable to the Founding 

generation.55  Put another way, laws created for a society without much of a gun 

violence problem enacted at a time of relative gun scarcity, at least in terms of 

militia weapons, have limited value in illuminating the challenges Americans face 

today.  

31. Another aspect of Founding era gun policy that needs to be 

acknowledged is the active role that government took in encouraging the 

manufacturing of arms.  The American firearms industry in its infancy was largely 

dependent on government contracts and subsidies.  Thus, government had a vested 

interest in determining what types of weapons would be produced.  Government 

regulation of the firearms industry also included the authority to inspect the 

manufactures of weapons and impose safety standards on the industry.   

32. As business historian Lindsay Schakenbach Regele notes, “by 1810, 

western Massachusetts produced more small arms than anywhere else in the 

Northeast.” 56  Beginning in 1794 the federal armory in Springfield, Massachusetts 

served as a spur to technological innovation in the region.  In the years following 

the War of 1812, the Armory served as an incubator for other local producers and 

gunsmiths, so much so that one Pittsfield gunsmith, Lemuel Pomeroy praised the 

federal government for its actions which encouraged gunsmiths “to fabricate arms 

                                           
55 Darrell A. H. Miller & Jennifer Tucker, Common Use, Lineage, and 

Lethality, 55 U.C. DAVIS L. REV. 2495 (2022). 
56 Lindsay Schakenbach Regele, A Different Constitutionality for Gun 

Regulation, 46 HASTINGS CONST. L.Q. 523, 524 (2019); Andrew J. B. Fagal, 
American Arms Manufacturing and the Onset of the War of 1812, 87 NEW ENG. Q. 
526, 526 (2014). 
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of the first quality.” 57  The Springfield Armory’s output accounted for most of the 

guns produced in the state.   

33. In 1805, Massachusetts enacted a law requiring all guns, before sale, 

to be inspected, marked, and stamped by an inspector.  The state revised the proof 

statute two more times in the decades leading up to the Civil War. 58  These 

requirements  ensured that the guns sold to the public were safe and suitable for 

use.  Although the guns produced by the Springfield Armory were not subject to 

state law, because they were under federal control, these arms were nonetheless 

subjected to thorough testing and were stamped as well.  Indeed, the fact that these 

arms had undergone a rigorous testing and evaluation process became a major 

selling point that was advertised to increase their value and desirability as surplus 

military arms in the booming  consumer market for guns that exploded in the 

decades after the War of 1812.59  

34. The calculus of individual self-defense changed dramatically in the 

decades following the adoption of the Second Amendment.60  The early decades of 

the nineteenth century witnessed a revolution in the production and marketing of 

guns.61  The same technological changes and economic forces that made wooden 

                                           
57 Lindsay Schakenbach Regele, MANUFACTURING ADVANTAGE: WAR, THE 

STATE, AND THE ORIGINS OF AMERICAN INDUSTRY, 1776–1848 (2019) at 65-66. 
58 1805 Mass. Acts 588, An Act to Provide for the Proof of Fire Arms 

Manufactured Within This Commonwealth, Ch. 35.  A copy of this law is attached 
hereto as Exhibit 3.  The law was revised in 1837 and  later in 1859, see  Chap 49, 
Sec. 27 (Firearms), General Statutes of the Commonwealth of Massachusetts: 
Revised by Commissioners Appointed under a Resolve of February 16, 1855, 
Amended by the Legislature, and Passed December 28, 1859 (1860).  
59 Lindsay Schakenbach Regele, Guns for the Government: Ordnance, the Military 
‘Peacetime Establishment,’ and Executive Governance in the Early Republic 
34 STUDIES IN AMERICAN POLITICAL DEVELOPMENT 132, 145 (2020). 

60 Cornell, supra note 3, at 745. 
61 Lindsay Schakenbach Regele, Industrial Manifest Destiny: American 

Firearms Manufacturing and Antebellum Expansion, 93 BUS. HIST. REV. 57 (2018). 
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clocks and other consumer goods such as Currier and Ives prints common items in 

many homes also transformed American gun culture.62  These same changes also 

made handguns and a gruesome assortment of deadly knives, including the dreaded 

Bowie knife, more common.  The culmination of this gradual evolution in both 

firearms and ammunition technology was the development of Samuel Colt’s pistols 

around the time of the Mexican-American War.63  Economic transformation was 

accompanied by a host of profound social changes that gave rise to America’s first 

gun violence crisis.  As cheaper, more dependable, and easily concealable handguns 

proliferated in large numbers, Americans, particularly southerners, began sporting 

them with alarming regularity.  The change in behavior was most noticeable in the 

case of handguns. 64   

35. The response of states to the emergence of new firearms that 

threatened the peace was a plethora of new laws.  In sort, when faced with changes 

in technology, consumer behavior, and faced with novel threats to public safety, the 

individual states enacted laws to address these problems.  In every instance apart 

from a few outlier cases in the Slave South, courts upheld such limits on the 

unfettered exercise a right to keep and bear arms.  The primary limit identified by 

courts in evaluating such laws was the threshold question about abridgement: did 

the law negate the ability to act in self-defense.65  In keeping with the clear 

imperative hard-wired into the Second Amendment, states singled out weapons that 

posed a particular danger for regulation or prohibition.  Responding in this fashion 
                                           

62 Sean Wilentz, Society, Politics, and the Market Revolution, in THE NEW 
AMERICAN HISTORY (Eric Foner ed., 1990). 

63 WILLIAM N. HOSLEY, COLT: THE MAKING OF AN AMERICAN LEGEND (1st 
ed. 1996). 

64 Cornell, supra note 3, at 716. 
65 On southern gun rights exceptionalism, see Eric M. Ruben & Saul Cornell, 

Firearms Regionalism and Public Carry: Placing Southern Antebellum Case Law 
in Context, 125 YALE L.J. F. 121, 128 (2015). 
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was entirely consistent with Founding-era conceptions of ordered liberty and the 

Second Amendment. 

36. Not all guns were treated equally by the law in early America.  Some 

guns were given heightened constitutional protection and others were treated as 

ordinary property subject to the full force of state police power authority.66  The 

people themselves acting through their legislatures retained the fundamental right to 

determine which dangerous weapons were exempted from the full protection of the 

constitutional right to keep and bear arms. The antebellum case law examined by 

Heller makes clear that the metric used by courts to evaluate laws was simple and 

reflected the concept of infringement. Laws that undermined the right of self-

defense were generally struck down, regulations that limited but did not destroy the 

right were upheld.67 

37. Some states opted to tax some common weapons to discourage their 

proliferation.68  
                                           

66 Saul Cornell, History and Tradition or Fantasy and Fiction: Which 
Version of the Past Will the Supreme Court Choose in NYSRPA v. Bruen?, 49 
HASTINGS CONST. L.Q. 145 (2022). 

67  The best illustration of this rule is Reid, discussed by Heller at 629. 
 
68 1858-1859 N.C. Sess. Laws 34-36, Pub. Laws, An Act Entitled Revenue, 

chap. 25, § 27, pt. 15. (“The following subjects The following subjects shall be 
annually listed, and be taxed the amounts specified: . . . Every dirk, bowie-knife, 
pistol, sword-cane, dirk-cane and rifle cane, used or worn about the person of any 
one at any time during the year, one dollar and twenty-five cents. Arms used for 
mustering shall be exempt from taxation.”).  Anderson Hutchinson, Code of 
Mississippi: Being an Analytical Compilation of the Public and General Statutes of 
the Territory and State, with Tabular References to the Local and Private Acts, from 
1798 to 1848 : With the National and State Constitutions, Cessions of the Country 
by the Choctaw and Chickasaw Indians, and Acts of Congress for the Survey and 
Sale of the Lands, and Granting Donations Thereof to the State (1848) at 182. See 
also 1866 Ga. Law 27, An Act to authorize the Justices of the Inferior Courts of 
Camden, Glynn and Effingham counties to levy a special tax for county purposes, 
and to regulate the same. 
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38. In particular not all hand guns were created equal in the eyes of the 

law.  During Reconstruction a number of states prohibited guns that were deemed 

to pose a particular risk because they were easily concealed.69   

III. THE POLICE POWER AND FIREARMS REGULATION 

39. The 1776 Pennsylvania Constitution, the first revolutionary 

constitution to assert a right to bear arms, preceded the assertion of this right by 

affirming a more basic rights claim: “That the people of this State have the sole, 

exclusive and inherent right of governing and regulating the internal police of the 

same.”70  The phrase “internal police” had already become common, particularly in 

laws establishing towns and defining the scope of their legislative authority.71  By 

the early nineteenth century, the term “police” was a fixture in American law.72  

Thus, an 1832 American encyclopedia confidently asserted that police, “in the 

common acceptation of the word, in the U. States and England, is applied to the 

municipal rules, institutions and officers provided for maintaining order, cleanliness 

&c.”73  The Founding era’s conception of a basic police right located in legislatures 
                                           

69 1879 Tenn. Pub. Acts 135-36, An Act to Prevent the Sale of Pistols, chap. 
96, § 1; 1881 Ark. Acts 192, An Act to Preserve the Public Peace and Prevent 
Crime, ch. XCVI (96), § 3. 

 
70 PA. CONST. OF 1776, Ch. I, art iii.  
71 For other examples of constitutional language similar to Pennsylvania’s 

provision, N.C. CONST. OF 1776, DECLARATION OF RIGHTS, art. II; VT. CONST. OF 
1777, DECLARATION OF RIGHTS, art. IV.  For other examples of this usage, see An 
Act Incorporating the residents residing within limits therein mentioned, in 2 NEW 
YORK LAWS 158 (1785) (establishing the town of Hudson, NY); An Act to 
incorporate the Town of Marietta, in LAWS PASSED IN THE TERRITORY NORTHWEST 
OF THE RIVER OHIO 29 (1791).  For later examples, see 1 STATUTES OF THE STATE OF 
NEW JERSEY 561 (rev. ed. 1847); 1 SUPPLEMENTS TO THE REVISED STATUTES. LAWS 
OF THE COMMONWEALTH OF MASSACHUSETTS, PASSED SUBSEQUENTLY TO THE 
REVISED STATUTES: 1836 TO 1849, INCLUSIVE 413 (Theron Metcalf & Luther S. 
Cushing, eds. 1849). 

72 ERNST FREUND, THE POLICE POWER: PUBLIC POLICY AND CONSTITUTIONAL 
RIGHTS 2, n.2 (1904). 

73 10 ENCYCLOPEDIA AMERICANA 214 new edition (Francis Lieber ed.). 
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was transmuted during the Marshall Court’s era into the judicial doctrine of the 

police power and would become a fixture in American law. 

40. The power to regulate firearms and gunpowder has always been 

central to the police power and historically was shared among states, local 

municipalities, and the federal government when it was legislating conduct on 

federal land and in buildings.74  The adoption of the Constitution and the Bill of 

Rights did not deprive states of their police powers.  Indeed, if it had, the 

Constitution would not have been ratified and there would be no Second 

Amendment today.  Ratification was only possible because Federalists offered 

Anti-Federalists strong assurances that nothing about the new government 

threatened the traditional scope of the individual state’s police power authority, 

including the authority to regulate guns and gun powder.75 

41. Federalists and Anti-Federalists bitterly disagreed over many legal 

issues, but this one point of accord was incontrovertible.  Brutus, a leading Anti-

Federalist, emphatically declared that “[I]t ought to be left to the state governments 

to provide for the protection and defence [sic]of the citizen against the hand of 

private violence, and the wrongs done or attempted by individuals to each other 

 . . . .”76  Federalist Tench Coxe concurred, asserting that: “[t]he states will regulate 

and administer the criminal law, exclusively of Congress.”  States, he assured the 

American people during ratification, would continue to legislate on all matters 

related to the police power “such as unlicensed public houses, nuisances, and many 

                                           
74 Harry N. Scheiber, State Police Power, in 4 ENCYCLOPEDIA OF THE 

AMERICAN CONSTITUTION 1744 (Leonard W. Levy et al. eds., 1986). 
75 Saul Cornell, THE OTHER FOUNDERS: ANTIFEDERALISM AND THE 

DISSENTING TRADITION IN AMERICA, 1788-1828 (1999). 
76 Brutus, Essays of Brutus VII, reprinted in 2 THE COMPLETE 

ANTIFEDERALIST 358, 400–05 (Herbert J. Storing ed., 1981). 
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other things of the like nature.”77  State police power authority was at its pinnacle in 

matters relating to guns or gun powder.78   

42. Every aspect of the manufacture, sale, and storage of gun powder was 

regulated due to the substance’s dangerous potential to detonate if exposed to fire or 

heat.  Firearms were also subject to a wide range of regulations, including laws 

pertaining to the manufacture, sale, and storage of weapons.79  

43. Thus, Massachusetts enacted a law that prohibited storing a loaded 

weapon in a home, a firearms safety law that recognized that the unintended 

discharge of firearms posed a serious threat to life and limb.80  New York City even 

granted broad power to the government to search for gun powder and transfer 

powder to the public magazine for safe storage: 
 
it shall and may be lawful for the mayor or recorder, or any two 
Alderman of the said city, upon application made by any inhabitant or 
inhabitants of the said city, and upon his or their making oath of 
reasonable cause of suspicion (of the sufficiency of which the said 
mayor or recorder, or Aldermen, is and are to be the judge or judges) 
to issue his or their warrant or warrants, under his or their hand and 
seal, or hands and seals for searching for such gun powder, in the day 
time, in any building or place whatsoever.81 

                                           
77 Tench Coxe, A Freeman, Pa. Gazette, Jan. 23, 1788, reprinted in FRIENDS 

OF THE CONSTITUTION: WRITINGS OF THE “OTHER” FEDERALISTS 82 (Colleen A. 
Sheehan & Gary L. McDowell eds., 1998). 

78 CORNELL, supra note 35. 
79  Cornell and DeDino, supra note 38; public carry by contrast was limited 

by common law and criminal statutes, see, Cornell, supra note 42.  
80 Act of Mar. 1, 1783, ch. XIII, 1783 Mass. Acts 37, An Act in Addition to 

the Several Acts Already Made for the Prudent Storage of Gun Powder within the 
Town of Boston, § 2.  A opy of this law is attached hereto as Exhibit 4. 

81 An Act to Prevent the Storing of Gun Powder, within in Certain Parts of 
New York City,  2 LAWS OF THE STATE OF NEW-YORK, COMPRISING THE 
CONSTITUTION, AND THE ACTS OF THE LEGISLATURE, SINCE THE REVOLUTION, 
FROM THE FIRST TO THE FIFTEENTH SESSION, INCLUSIVE at 191-2 (Thomas 
Greenleaf, ed., 1792).  A copy of this law is attached hereto as Exhibit 5.   
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44. The power to regulate firearms and gunpowder was therefore at the 

very core of the police power and inheres in both states and local municipalities.  

The application of the police power to firearms and ammunition was singled out as 

the quintessential example of state police power by Chief Justice John Marshall in 

his 1827 discussion of laws regulating gun powder in Brown v. Maryland.82  This 

was so even though gunpowder was essential to the operation of firearms at that 

time and gun powder regulations necessarily affected the ability of gun owners to 

use firearms for self-defense, even inside the home. 

45. A slow process of judicializing this concept of police, transforming the 

Founding era’s idea of a “police right” into a judicially enforceable concept of the 

“police power” occurred beginning with the Marshall Court and continuing with the 

Taney Court.83 

46. Nor was Chief Justice John Marshall unique in highlighting the 

centrality of this idea to American law. 84  The ubiquity of the police power 

framework for evaluating the constitutionality of legislation regarding firearms 

reflected the centrality of this approach to nearly every question of municipal 

                                           
82 25 U.S. (12 Wheat.) 419, 442-43 (1827) (“The power to direct the removal 

of gunpowder is a branch of the police power”). 
83 Eras of Supreme Court history are typically defined by the tenure of the 

Chief Justice. The Marshall Court Period covered the years 1801-1835. For a brief 
overview, see “The Marshall Court, 1801-1835”, SUPREME COURT HISTORICAL 
SOCIETY (last visited Oct. 5, 2022), https://supremecourthistory.org/history-of-the-
court-history-of-the-courts/history-of-the-court-history-of-the-courts-the-marshall-
court-1801-1835/. The Taney Court period covered the years 1836-1864. See “The 
Taney Court, 1836-1864”, SUPREME COURT HISTORICAL SOCIETY (last visited Oct. 
5, 2022), https://supremecourthistory.org/history-of-the-court-history-of-the-
courts/history-of-the-courts-history-of-the-courts-the-taney-court-1836-1864/. 

84 In the extensive notes he added as editor of the 12th edition of James Kent’s 
classic Commentaries an American Law, Oliver Wendell Holmes, Jr., wrote that 
regulation of firearms was the locus classicus of the police power. See 2 JAMES 
KENT COMMENTARIES ON AMERICAN LAW (340) 464 n.2 (Oliver Wendell Holmes, 
Jr., ed. 12 ed. 1873).  
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legislation touching health or public safety in early America.85  Massachusetts 

Judge Lemuel Shaw, one of the most celebrated state jurists of the pre-Civil War era 

elaborated this point in his influential 1851 opinion in Commonwealth v. Alger, a 

decision that became a foundational text for lawyers, judges, and legislators looking 

for guidance on the meaning and scope of the police power.  Shaw described the 

police power in the following manner: 
[T]he power vested in the legislature by the constitution, to make, 
ordain and establish all manner of wholesome and reasonable laws, 
statutes and ordinances, either with penalties or without, not 
repugnant to the constitution, as they shall judge to be for the good 
and welfare of the commonwealth, and of the subjects of the same.  
It is much easier to perceive and realize the existence and sources 
of this power, than to mark its boundaries, or prescribe limits to its 
exercise.  There are many cases in which such a power is exercised 
by all well-ordered governments, and where its fitness is so 
obvious, that all well regulated minds will regard it as reasonable. 
Such are the laws to prohibit the use of warehouses for the storage 
of gunpowder.86 

47. In short, there was unanimous agreement among leading antebellum 

jurists, at both the federal and state level, that the regulation of arms and gun 

powder was at the core of the police power enjoyed by legislatures.  Indeed, the 

scope of government power to regulate, prohibit, and inspect gunpowder has been 

among the most far reaching of any exercise of the police power throughout 

                                           
85 FREUND, supra note 72, at 2, n.2 (1904). WILLIAM J. NOVAK, THE PEOPLE’S 

WELFARE: LAW AND REGULATION IN NINETEENTH-CENTURY AMERICA (1996); 
Christopher Tomlins, To Improve the State and Condition of Man: The Power to 
Police and the History of American Governance, 53 BUFF. L. REV. 1215 (2005); 
DUBBER, supra note 12; GARY GERSTLE, LIBERTY AND COERCION: THE PARADOX OF 
AMERICAN GOVERNMENT, FROM THE FOUNDING TO THE PRESENT (Princeton Univ. 
Press, 2015). 

86 Commonwealth v. Alger, 61 Mass. (7 Cush.) 53 (1851).  For another good 
discussion of how state jurisprudence treated the concept, see Thorpe v. Rutland, 27 
Vt. 140, 149 (1855). 
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American history.87  A Maine law enacted in 1821 authorized town officials to enter 

any building in town to search for gun powder: 
 

Be it further enacted, That it shall, and may be lawful for any one or 
more of the selectmen of any town to enter any building, or other 
place, in such town, to search for gun powder, which they may have 
reason to suppose to be concealed or kept, contrary to the rules and 
regulations which shall be established in such town, according to the 
provisions of this Act, first having obtained a search warrant therefore 
according to law.88  

48. No jurisdiction enumerated the full contours of the police power they 

possessed in a single text or in a single statute or ordinance.  Rather, it was well 

understood that the exercise of this power would need to adapt to changing 

circumstances and new challenges as they emerged.  This conception of law was 

familiar to most early American lawyers and judges who had been schooled in 

common law modes of thinking and analysis.89  Throughout the long sweep of 

Anglo-American legal history, government applications of the police power were 

marked by flexibility, allowing local communities to adapt to changing 

circumstances and craft appropriate legislation to deal with the shifting challenges 

they faced.90  This vision of the police power was articulated forcefully by the 

Supreme Court in the License Cases when Justice McClean wrote this about the 

scope of state police power: 

It is not susceptible of an exact limitation, but must be exercised under 
the changing exigencies of society. In the progress of population, of 
wealth, and of civilization, new and vicious indulgences spring up, which 
require restraints that can only be imposed by new legislative power. 

                                           
87 CORNELL, THE POLICE POWER, supra note 35. 
88 1821 Me. Laws 98, An Act for the Prevention of Damage by Fire, and the 

Safe Keeping of Gun Powder, chap. 25, § 5.  A copy of this law is attached hereto 
as Exhibit 6.   

89 KUNAL M. PARKER, COMMON LAW HISTORY, AND DEMOCRACY IN 
AMERICA, 190-1900: LEGAL THOUGHT BEFORE MODERNISM (2013). 

90 William J. Novak, A State of Legislatures, 40 POLITY 340 (2008). 
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When this power shall be exerted, how far it shall be carried, and where it 
shall cease, must mainly depend upon the evil to be remedied.91 

49. One of the most important early American gun-related cases discussed 

in Heller, State v. Reid, offers an excellent illustration of the way police power 

jurisprudence was used by antebellum judges to adjudicate claims about gun rights 

and the right of the people to regulate.92  The case is a classic example of 

antebellum police power jurisprudence.  The Supreme Court of Alabama evaluated 

the statute by focusing on the scope of state police power authority over guns.  “The 

terms in which this provision is phrased,” the court noted, “leave with the 

Legislature the authority to adopt such regulations of police, as may be dictated by 

the safety of the people and the advancement of public morals.”93  In the court’s 

view, the regulation of arms was at the very core of state police power.94  The 

judicial determination was straightforward: was the challenged law a legitimate 

exercise of the police power or not? 

IV. RECONSTRUCTION AND THE EXPANSION OF STATE POLICE POWER TO 
REGULATE FIREARMS (1863-1877) 

50. Founding-era constitutions treated the right of the people to regulate 

their internal police separately from the equally important right of the people to 

bear arms.  These two rights were separate in the Founding era but were mutually 

reinforcing:  both rights were exercised in a manner that furthered the goal of 

ordered liberty.  Reconstruction-era constitutions adopted a new textual formulation 

                                           
91 License Cases (Thurlow v. Massachusetts; Fletcher v. Rhode Island; Peirce 

v. New Hampshire), 5 How. (46 U.S.) 504, 592 (1847).  
92 See State v. Reid, 1 Ala. 612, 612 (1840). 
93 Id. at 616.  
94 Apart from rare outlier decisions, such as Bliss v. Commonwealth, 12 Ky. 

(2 Litt.) 90, 92 (1822) courts employed a police power framework to adjudicate 
claims about the scope of state power to regulate arms.  For a useful discussion of 
Bliss in terms of the police power, see FREUND, supra note 72, at 91. 
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of the connection between these two formerly distinct rights, fusing the two 

together as one single constitutional principle.  This change reflected two profound 

transformations in American politics and law between 1776 and 1868.  First, the 

judicial concept of police power gradually usurped the older notion of a police right 

grounded in the idea of popular sovereignty.  As a result, state constitutions no 

longer included positive affirmations of a police right.  Secondly, the constitutional 

“mischief to be remedied” had changed as well.95  Constitution writers in the era of 

the American Revolution feared powerful standing armies and sought to entrench 

civilian control of the military.  By contrast, constitution writers in the era of the 

Fourteenth Amendment were no longer haunted by the specter of tyrannical Stuart 

Kings using their standing army to oppress American colonists.  In place of these 

ancient fears, a new apprehension stalked Americans:  the proliferation of 

especially dangerous weapons and the societal harms they caused.96 

51. The new language state constitutions employed to describe the right to 

bear arms enacted during Reconstruction responded to these changed circumstances 

by adopting a new formulation of the venerable right codified in 1776, linking the 

right to bear arms inextricably with the states broad police power to regulate 

conduct to promote health and public safety.97  For example, the 1868 Texas 
                                           

95 The mischief rule was first advanced in Heydon’s Case, (1584) 76 Eng. 
Rep. 637 (KB) — the legal principle that the meaning of a legal text was shaped by 
an understanding of the state of the common law prior to its enactment and the 
mischief that the common law had failed to address and legislation had intended to 
remedy — continued to shape Anglo-American views of statutory construction, and 
legal interpretation more generally, well into the nineteenth century.  For 
Blackstone’s articulation of the rule, see 1 BLACKSTONE, supra note 8, at *61.  The 
relevance of common law modes of statutory construction to interpreting 
antebellum law, including the mischief rule, is clearly articulated in 1 ZEPHANIAH 
SWIFT, A DIGEST OF THE LAWS OF THE STATE OF CONNECTICUT 11 (New Haven, S. 
Converse 1822).  For a modern scholarly discussion of the rule, see Samuel L. 
Bray, The Mischief Rule, 109 GEO. L.J. 967, 970 (2021). 

96 See McDonald, 561 U.S. at 767–68 
97 Saul Cornell, The Right to Regulate Arms in the Era of the Fourteenth 
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Constitution included new language that underscored the indissoluble connection 

that Anglo-American law had long recognized between the right to keep and bear 

arms and regulation of guns.  “Every person shall have the right to keep and bear 

arms, in the lawful defence of himself or the government, under such regulations as 

the Legislature may prescribe.”98  Nor was Texas an outlier in this regard.  Sixteen 

state constitutions adopted during this period employed similarly expansive 

language.99  Millions of Americans living in the newly organized western states and 

newly reconstructed states of the former confederacy adopted constitutional 

provisions that reflected this new formulation of the right to bear arms.  Thus, 

millions of Americans were living under constitutional regimes that acknowledged 

that the individual states’ police power authority over firearms was at its apogee 

when regulating guns.100 

52. This expansion of regulation was entirely consistent with the 

Fourteenth Amendment’s emphasis on the protection of rights and the need to 

regulate conduct that threatened the hard-won freedoms of recently free people of 

the South and their Republican allies.  The goals of Reconstruction were therefore 

intimately tied to the passage and enforcement of racially neutral gun regulations.101  

                                           
Amendment: The Emergence of Good Cause Permit Schemes in Post-Civil War 
America, 55 U.C. DAVIS L. REV. 65 (2022). 

98 TEX. CONST. OF 1868, Art. I, § 13; for similarly expansive constitutional 
provision enacted after the Civil War, see IDAHO CONST. OF 1889, art. I, § 11 (“The 
people have the right to bear arms for their security and defense; but the legislature 
shall regulate the exercise of this right by law.”); UTAH CONST OF 1896, art. I, § 6 
(“[T]he people have the right to bear arms for their security and defense, but the 
legislature may regulate the exercise of this right by law.”).  

99 Cornell, supra note 97, at 75–76. 
100 Id. 
101 ERIC FONER, THE SECOND FOUNDING: HOW THE CIVIL WAR AND 

RECONSTRUCTION REMADE THE CONSTITUTION (2019); Brennan Gardner Rivas, 
Enforcement of Public Carry Restrictions: Texas as a Case Study, 55 U.C. DAVIS L. 
REV. 2603 (2022). 
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53. Reconstruction ushered in profound changes in American law, but it 

did not fundamentally alter the antebellum legal view that a states’ police powers 

were rooted in the people’s right to make laws to protect the peace and promote 

public safety.  Nor did Reconstruction challenge the notion that these powers were 

at their zenith when dealing with guns and gun powder.  In fact, the Republicans 

who wrote the Fourteenth Amendment were among the most ardent champions of 

an expansive view of state police power.  As heirs to the antebellum Whig vision of 

a well-regulated society, Reconstruction-era Republicans used government power 

aggressively to protect the rights of recently freed slaves and promote their vision 

of ordered liberty.102 

54. Indeed, the passage of the Fourteenth Amendment was premised on the 

notion that the individual states would not lose their police power authority to the 

federal government.  The author of Section One of the Fourteenth Amendment, 

John Bingham, reassured voters that the states would continue to bear the primary 

responsibility for “local administration and personal security.”103  As long as state 

and local laws were racially neutral and favored no person over any other, the 

people themselves, acting through their representatives, were free to enact 

reasonable measures necessary to promote public safety and further the common 

good. 104 
                                           

102 Robert J. Kaczorowski, Congress’s Power to Enforce Fourteenth 
Amendment Rights: Lessons from Federal Remedies the Framers Enacted, 42 
HARV. J. ON LEGIS. 187 (2005); Christopher Tomlins, To Improve the State and 
Condition of Man: The Power to Police and the History of American Governance 
53 BUFFALO L. REV. 1215 (20052006).  

103 John Bingham, Speech, CINCINNATI DAILY GAZETTE (Sept. 2, 1867), as 
quoted in Saul Cornell and Justin Florence, The Right to Bear Arms in the Era of 
the Fourteenth Amendment: Gun Rights or Gun Regulation, 50 SANTA CLARA L. 
REV. 1043, 1058 (2010). 

104 For a discussion of how the courts wrestled with the meaning of the 
Amendment, see WILLIAM E. NELSON, THE FOURTEENTH AMENDMENT: FROM 
POLITICAL PRINCIPLE TO JUDICIAL DOCTRINE (1998). 
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55. It would be difficult to understate the impact of this new paradigm for 

gun regulation on post-Civil War legislation.  Across the nation legislatures took 

advantage of the new formulation of the right to bear arms included in state 

constitutions and enacted a staggering range of new laws to regulate arms.  Indeed, 

the number of laws enacted skyrocketed, increasing by over four hundred percent 

from antebellum levels.105  Not only did the number of laws increase, but the 

number of states and localities passing such laws also expanded.106 

56. Henry Campbell Black, the author of Black’s Law Dictionary, 

described the police power as “inalienable” and echoed the view of a long line of 

jurists who noted that the scope of the power was not easily defined and the 

determination of its limits was best left to courts on a case-by-case basis.107  Indeed, 

even the most ardent critics of the police power, such as conservative legal scholar 

Christopher G. Tiedeman, acknowledged that “police power of the State extends to 

the protection of the lives, limbs, health, comfort and quiet of all persons, and the 

protection of all property within the State.”108 

57. In keeping with the larger goals of Reconstruction, Republicans sought 

to protect the rights of African Americans to bear arms but were equally insistent on 

enacting strong racially neutral regulations aimed at public safety.  Violence 

directed against African Americans, particularly the campaign of terror orchestrated 

by white supremacist para-military groups prompted Republican dominated 

legislatures in the Reconstruction South to pass a range of racially neutral gun 

                                           
105 See Spitzer, supra note 39, at 59–61 tbl. 1. 
106 Id. 
107 HENRY CAMPBELL BLACK, HANDBOOK OF CONSTITUTIONAL LAW, 334–344 

(2d ed., 1897). 
108 CHRISTOPHER G. TIEDEMAN, A TREATISE ON THE LIMITATIONS OF THE 

POLICE POWER IN THE UNITED STATES 4–5 (1886) (citing Thorpe v. Rutland R.R., 27 
Vt. 140, 149-50 (1854)). 
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regulations.109  The racially neutral gun laws enacted by Republicans were in part a 

reaction to the discriminatory black codes passed by neo-confederate legislatures 

earlier in Reconstruction.  The Black Codes violated the Second Amendment, but 

the wave of firearms legislation passed by Republican controlled state legislatures 

in the South were consciously crafted to honor the Second Amendment and protect 

individuals from gun violence.110 

58. The laws enacted during Reconstruction underscore the fact that robust 

regulation of firearms during Reconstruction was not a novel application of the 

police power, but an expansion and continuation of antebellum practices. Moreover, 

these efforts illustrated a point beyond dispute: the flexibility inherent in police 

power regulations of guns.   American states had regulated arms since the dawn of 

the republic and Reconstruction simply renewed America’s commitment to the idea 

of well-regulated liberty. 

V. BRUEN’S FRAMEWORK AND THE SCOPE OF PERMISSIBLE REGULATION 

59. The power to regulate and in some cases prohibit guns and gun powder 

has always been central to the police power authority of states and localities.  At 

different moments in American history communities have regulated weapons.  As 

the Second Amendment’s text makes clear, weapons that undermine the security of 

a free state are not within the scope of its protections.  In short, social, and 

                                           
109 Mark Anthony Frassetto, The Law and Politics of Firearms Regulation in 

Reconstruction Texas, 4 TEX. A&M L. REV. 95, 113–17 (2016); Brennan G. Rivas, 
An Unequal Right to Bear Arms: State Weapons Laws and White Supremacy in 
Texas, 1836-1900, 121 SOUTHWESTERN QUARTERLY 284 (2020).  

110 See Darrell A. H. Miller, Peruta, The Home-Bound Second Amendment, 
and Fractal Originalism, 127 HARV. L. REV. 238, 241 (2014); see also Robert J. 
Kaczorowski, Congress’s Power to Enforce Fourteenth Amendment Rights: 
Lessons from Federal Remedies the Framers Enacted, 42 HARV. J. ON LEGIS. 187, 
205 (2005) (discussing Republican use of federal power to further their aims, 
including to enforce the Fourteenth Amendment). 
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economic transformation were always accompanied by legal transformation.  Put 

another way, as times change, the law changes with them.111 

60. Political scientist Robert Spitzer’s overview of the history of firearms 

regulation underscores a basic point about American law:  “The lesson of gun 

regulation history here is that new technologies bred new laws when circumstances 

warranted.”112  States and localities have regulated gunpowder and arms, since the 

earliest days of the American Republic.  The statutes at issue in this case are 

analogous to a long-established tradition of firearms regulation in America, 

beginning in the colonial period and stretching across time to the present.  This 

venerable tradition of using police power authority to craft specific laws to meet 

shifting challenges has continued to the present day.113  The adaptability of state 

and local police power provided the flexibility governments needed to deal with the 

problems created by changes in firearms technology and gun culture.  

61. The metric used by courts to adjudicate questions about the scope of 

permissible regulation has remain constant over the long arc of American history. 

To constitute an infringement of the right the law must burden the right of self-

defense to such a degree that it effectively negates it. As long as laws stay within 

this threshold they have been held to be constitutional. 
  

                                           
111 Spitzer, supra note 37. 
112 Id. 
113 GERSTLE, supra note 85. 
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I declare under penalty of perjury that the foregoing is true and correct. 

 Executed on January 27, 2023 at Redding, CT. 

 

                 
Saul Cornell 

 

Saul Cornell
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 (2022): 145-177. 

 
“The Long Arc of Arms Regulation in Public: From Surety to Permitting,1328–1928,” 
  55  University  of California, Davis Law Review  (2022): 2545-2602 

 
“’Infants’ and Arms Bearing in the Era of the Second Amendment:  Making Sense of the 
 Historical Record,” 40 Yale Law & Policy Review Inter Alia 1 (2021) 
 
“The Right to Regulate Arms in the Era of the Fourteenth Amendment: The Emergence of Good Cause 

Permit Schemes in Post-Civil War America” 55  University of California, Davis Law Review Online  
(2021): 65-90. 
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 “President Madison's Living Constitution: Fixation, Liquidation, and Constitutional Politics in the 
Jeffersonian Era”, 89 Fordham Law Review  (2021): 1761-1781. 

“History, Text, Tradition, and the Future of Second Amendment Jurisprudence: Limits on Armed Travel 
Under Anglo-American Law, 1688–1868,” 83 Law and Contemporary Problems (2020): 73-95 

“Reading the Constitution, 1787–91: History, Originalism, and Constitutional Meaning.” Law and 
History Review 37 (2019): 821–45 

“Constitutional Mythology and the Future of Second Amendment Jurisprudence after Heller,” in 
Firearms and Freedom: The Second Amendment in the Twenty-First Century Controversies in 
American Constitutional Law Series (Routledge, 2017): 8-24 

“The Right to Keep and Carry Arms in Anglo-American Law, Preserving Liberty and 

Keeping the Peace,” 80 Law and Contemporary Problems (2017): 11-54 
“Half Cocked’: The Persistence of Anachronism and Presentism in the Academic Debate over the 

Second Amendment,” 107 Northwestern Journal of Criminal Law 107 (2017): 203-218 

“The 1790 Naturalization Act and the Original Meaning of the Natural Born Citizen Clause: A Short 
Primer on Historical Method and the Limits of Originalism,” Wisconsin Law Review Forward 92 
(2016) 

“Constitutional Meaning and Semantic Instability: Federalists and Anti-Federalists on the Nature of 
Constitutional Language,” in special issue on “The Future of Legal History,” American Journal of 
Legal History 56 (2016): 21-29 

“Firearm Regionalism and Public Carry: Placing Southern Antebellum Case Law in Context,” Yale Law 
Journal Forum 125(2015-16):121-135 [with Eric Ruben] 

“Originalism As Thin Description: An Interdisciplinary Critique” Fordham Law Review Res Gestae  84 
(2015): 1-10 

“The Right to Bear Arms,” The Oxford Handbook of the US Constitution, eds., Mark Tushnet, Sanford 
Levinson, and Mark Graber (2015): 739-759 

“Conflict, Consensus & Constitutional Meaning: The Enduring Legacy of Charles Beard” Constitutional 
Commentary 29 (2014): 383-409 

“Meaning and Understanding in the History of Constitutional Ideas: the Intellectual History Alternative 
to Originalism” Fordham Law Review 82 (2013): 721-755 

“The Right to Carry Firearms Outside of the Home: Separating Historical Myths from Historical 
Realities” Fordham Urban Law Journal 39 (2012): 1695-1726 

“Evidence, Explanation, and the Ghost of Charles Beard” William & Mary Quarterly 69 (2012): 393-4 

“Idiocy, Illiteracy, and the Forgotten Voices of Popular Constitutionalism: Ratification and the Ideology 
of Originalism” William & Mary Quarterly 69 (2012): 365-368 

“The People’s Constitution v. The Lawyer’s Constitution: Popular Constitutionalism and the Original 
Debate Over Originalism,” Yale Journal of Law and the Humanities 23 (2011): 295-337 

“St. George Tucker's Lecture Notes, The Second Amendment, and Originalist Methodology: A Critical 
Comment,” Northwestern University Law Review 103 (2009): 406-416 
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“Heller, New Originalism, and Law Office History: ‘Meet the New Boss, Same as the Old Boss’” UCLA 
Law Journal 56 (2009): 1095 -1125 

“Originalism on Trial: The Use and Abuse of History in District of Columbia v. Heller” Ohio-State Law 
Journal 69 (2008): 625-640 

“Consolidation of the Early Federal System,” Chapter 10 of the Cambridge History of A merican Law 
(Cambridge University Press, 2008) [With Gerry Leonard] 

“The Ironic Second Amendment” Albany Government Law Review 2 (2008): 292-311. 

“The Original Meaning of Original Understanding: A Neo-Blackstonian Critique,” Maryland Law 
Review (2008): 101-115 

“Mobs, Militias, and Magistrates: Popular Constitutionalism During the Whiskey Rebellion,” Chicago-
Kent Law Review (2007): 883-903 

“The Second Amendment and Early American Gun Regulation: a Closer Look at the Evidence,” Law 
and History Review (2007): 197-204 

“St. George Tucker and the Second Amendment: Original Understandings and Modern 
Misunderstandings,” William and Mary Law Review 47 (2006): 1123-55 

“The Early American Origins of the Modern Gun Control Debate: The Right to Bear Arms, Firearms 
Regulation, the Lessons of History,” Stanford Law and Policy Review (2006): 571-596 

“Well Regulated: The Early American Origins of Gun Control,” Fordham Law Review 73 (2004): 487-
528 [With Nathan DeDino] 

“Beyond the Myth of Consensus: The Struggle to Define the Right to Bear Arms in the Early Republic,” 
in Beyond the Founders: New Essays on the Political History of the Early Republic (UNC Press, 2005) 

“A New Paradigm for the Second Amendment,” Law and History Review 22 (2004): 161-7 

“Gun Laws and Policies: A Dialogue,” Focus on Law Studies: Teaching about Law in the Liberal Arts 
(American Bar Association, 2003) 

“The Militia Movement,” Oxford Companion to American Law (Oxford University Press, 2002) 

“Don’t Know Much About History: The Current Crisis in Second Amendment Scholarship,” Northern 
Kentucky Law Review (2003) 

“A Right to Bear Quills or Kill Bears? A Critical Commentary on the Linkage between the 1st and 2nd 
Amendment in Recent Constitutional Theory,” in The Limits of Freedom in A Democratic Society 
(Kent State University Press, 2001) 

“The Irony of Progressive Historiography: The Revival of Anti-Federalism in Contemporary 
Constitutional History,” in American Law Ways and Folkways (Odense University Press, Denmark 
2001) 

“Commonplace or Anachronism: The Standard Model, The Second Amendment, and the Problem of 
History in Contemporary Constitutional Theory,” Constitutional Commentary (1999): 221-246 

“Mere Parchment Barriers? Anti-Federalists, the Bill of Rights, and the Question of Rights 
Consciousness,” in Government Proscribed: The Bill of Rights (University of Virginia Press, 1998): 
175-208 
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“Moving Beyond the Great Story: Post-Modern Prospects, Post-Modern Problems, A Forum on Robert 
Berkhofer, Jr. Beyond the Great Story” American Quarterly (1998): 349-357 

“The Anti-Federalists,” in The Blackwell Companion to American Thought, eds.,  James Kloppenberg  
(London, 1995)   

“The Bill of Rights,” in The Blackwell Companion to American Thought, eds., James Kloppenberg 
(London, 1995) 

“Splitting the Difference: Textualism, Contexualism, and Post-Modern History,” American Studies 
(1995): 57-80 

“Canon Wars II: The Return of the Founders,” Reviews in American History 22 (1994): 413-417 

“Moving Beyond the Canon of Traditional Constitutional History: Anti-Federalists, the Bill of Rights and 
the Promise of Post-Modern Historiography,” Law and History Review (1994): 1-28 

“Early American History in a Post-Modern Age,” William and Mary Quarterly 50 (1993): 329-341 

“Liberal Republicans, Republican Liberals?:  The Political Thought of the Founders Reconsidered,” 
Reviews in American History 21 (1993): 26-30 

“Politics of the Middling Sort: The Bourgeois Radicalism of Abraham Yates, Melancton Smith, and the 
New York Anti-Federalists,” in New York in the Age of the Constitution (New York Historical 
Society, 1992): 151-175 

“Aristocracy Assailed: Back-Country Opposition to the Constitution and the Problem of Anti-Federalist 
Ideology,” Journal of American History (1990): 1148-1172 

“The Changing Historical Fortunes of the Anti-Federalists,” Northwestern University Law Review 
(1989): 39-73 

“Reflections on the `Late Remarkable Revolution in Government,' Aedanus Burke and Samuel Bryan's 
Unpublished History of the Ratification of the Federal Constitution,” The Pennsylvania Magazine of 
History and Biography (1988): 103-130 

Book Reviews: 

 Journal of American History 
 William and Mary Quarterly 
 American Studies Journal of the Early Republic 
 Pennsylvania Magazine of History and Biography 
 American Quarterly 
 American Journal of Legal History 
 Law and History Review 

 
Journal Manuscript Referee: 

 Journal of American History 
 William and Mary Quarterly 
 Diplomatic History  
 Pennsylvania Magazine of History and Biography 
 Law and History Review 
 Harvard Law Review 
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 Stanford Law Review 
 Yale Law Journal 

 
Book Manuscript Reviewer: 

 University Press of Virginia 
 University of North Carolina Press 
 Stanford University Press 
 University of Massachusetts Press 
 Oxford University Press 
 Cambridge University Press 
 University of Michigan Press 
 Harvard University Press 

 
Invited Lectures: 

“Race, Regulation, and Guns: The Battleground in the Debate Over the Second Amendment,” 
Haber/Edelman Lecture:  University of Vermont,  Fall 2021 
 
“Second Amendment Myths and Realities,” University of Tampa, Honors College Symposium, 

November 30, 2018. 

“The Common Law and Gun Regulation: Neglected Aspects of the Second Amendment Debate,” Guns 
in Law, Amherst College, Law Justice and Society (2016) 

“The New Movement to End Gun Violence.” UCLA Hammer Museum (2016) 

“No Person May Go Armed”: A Forgotten Chapter in the History of Gun Regulation” The Elizabeth 
Battelle Clark Legal History Series, Boston University College of Law, 2016 

Legacy Speaker Series: “Guns in the United States,” University of Connecticut (2016) “How does the 
Second Amendment Apply to Today?”  

American Constitution Society/ Federalist Society Debate, Tulane Law School, New Orleans (2016) 

“The Second Amendment and The Future of Gun Regulation: Forgotten Lessons From U.S. History,” 
Constitution Day Lecture, Goucher College, (2015) 

Keynote Lecture: “The Second Amendment and American Cultural Anxieties: From Standing Armies to 
the Zombie Apocalypse” Firearms and Freedom: The Relevance of the Second Amendment in the 
Twenty First Century, Eccles Center, British Library (Spring 2015) 

“Narratives of Fear and Narratives of Freedom: A Short Cultural History of the Second Amendment,” 
Comparing Civil Gun Cultures: Do Emotions Make a Difference? Max Plank Institute, Berlin (2014) 

“History and Mythology in the Second Amendment Debate,” Kollman Memorial Lecture, Cornell 
College, Iowa (Spring, 2013) 

“Will the Real Founding Fathers Please Stand Up or Why are so few Historians Originalists” 
Constitution Day Lecture, Lehman College, Fall 2011 

“Lawyers, Guns, and Historians: The Second Amendment Goes to Court,” SHEAR/HSP Public Lecture, 
Philadelphia, July, 2008 
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The Robert H. and Alma J. Wade Endowment Lecture, Kentucky Wesleyan University, “The Early 
American Origins of Gun Control” (2006) 

“Jefferson, Mason, and Beccaria: Three Visions of the Right to Bear Arms in the Founding Era,” Bill of 
Rights Lecture, Gunston Hall Plantation, Fairfax, VA  (2003) 

“A New Paradigm for the Second Amendment,” Finlay Memorial Lecture, George Mason University, 
(2001) 

“Academic Gunsmoke: The Use and Abuse of History in the Second Amendment Debate,” Cadenhead 
Memorial Lecture, University of Tulsa, (2000) 

“Why the Losers Won: The Rediscovery of Anti-Federalism in the Reagan Years,” Thomas Jefferson 
Inaugural Lecture, University of Leiden, Netherlands, (1995) 
 

Presentations: 
 

“From Ideology to Empiricism: Second Amendment Scholarship After Heller, “ Hastings Constitutional 
Law Quarterly Symposium, Heller at Ten, January 18, 2019 

“Firearms and the Common Law Tradition,” Aspen Institute, Washington, DC (2016) 

“The Original Debate over Original Meaning Revisited, ” British Group in EarlyAmerican History, 
Annual Meeting, Cambridge, England (2016) 

“Second Amendment Historicism and Philosophy” The Second Generation of Second Amendment 
Scholarship” Brennan Center, NYU 2016 

“The Reception of the Statute of Northampton in Early America: Regionalism and the Evolution of 
Common Law Constitutionalism” OIEAHC and the USC/Huntington Library Early Modern Studies 
Institute May 29–30, 2015 

“The Right to Travel Armed in Early America: From English Restrictions to Southern Rights,” British 
Group in Early American History, Annual Conference Edinburgh, Scotland (2014) 

“Progressives, Originalists, and Pragmatists:  The New Constitutional Historicism and the Enduring 
Legacy of Charles Beard,” Charles Beard, Economic Interpretation and History, Rothmere Center, 
Oxford University (2012) 

CUNY Early American Seminar, “The People’s Constitution v. the Lawyer’s Constitution,” 2011 

Roundtable : “The Work of J.R. Pole,” SHEAR , Philadelphia, Pennsylvania 2011) 

“The Right to Bear Arms in the Era of the Fourteenth Amendment: Gun Rights or Gun Regulation?” 
Bearing Arms, Policy, Policing, and Incorporation After Heller, Santa Clara Law School (2010) 

“Re-envisioning Early American History,” American Historical Association Annual Meeting, San Diego 
(2010) 

“The Ironic Second Amendment” Firearms, the Militia, and Safe Cities: Merging History, Constitutional 
Law and Public Policy, Albany Law School ( 2007) 

“District of Columbia v. Heller  and the Problem of Originalism,” University of Pennsylvania 
Constitutional Law Workshop, Philadelphia ( 2007) 
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“Progressives and the Gun Control Debate,” American Constitution Society, Harvard Law School, 
(2006) 

“The Problem of Popular Constitutionalism in Early American Constitutional Theory,” American 
Association of Law Schools, Annual Conference (2006) 

“Popular Constitutionalism and the Whiskey Rebellion,” Symposium on Larry Kramer’s The People 
Themselves, Chicago-Kent Law School (2005) 

Roundtable Discussion on the Second Amendment and Gun Regulation, NRA/ GMU Student’s For the 
Second Amendment Symposium (2005) 

“The Early American Origins of the Modern Gun Control Debate: The Right to Bear Arms, Firearms 
Regulation, and the Lessons of History,” Gun Control: Old Problems, New Problems, Joint 
Conference Sponsored by the John Glenn Institute and Stanford Law School (2005) 

“Original Rules for Originalists?” University of Minnesota Law School (2005) 

“The Fourteenth Amendment and the Origins of the Modern Gun Debate,” UCLA, Legal History 
Workshop (2004) 

“Beyond Consensus, Beyond Embarrassment: The Use and Abuse of History in the Second Amendment 
Debate,” American Society of Legal History, Austin, TX (2004) 

“Armed in the Holy Cause of Liberty: Guns and the American Constitution,” NYU Legal History 
Colloquium (2004) 

“Digital Searches and Early American History,” SHEAR Brown University (2004)  

“Well Regulated: The Early American Origins of Gun Control,” The Second Amendment and the Future 
of Gun Regulation,” Joint Conference Sponsored by the John Glenn Institute and Fordham Law 
School, New York (2004) 

“Minuteman, Mobs, and Murder: Forgotten Contexts of the Second Amendment,” Department of 
History, University of California Berkeley (2003) 

“History vs. Originalism in the Second Amendment Debate,” Federalist Society/ American Constitution 
Society, George Washington University Law School, Washington D.C. (2003) 

“Self-defense, Public Defense, and the Politics of Honor in the Early Republic,” Lake Champlain Early 
American Seminar, Montreal (2003) 

“The Ironic Second Amendment” "Gun Control: Controversy, Social Values, and Policy,” University of 
Delaware Legal Studies Conference, Newark, Delaware (2003) 

“Individuals, Militias, and the Right to Bear Arms: The Antebellum Debate Over Guns,” Institute for 
Legal Studies, University of Wisconsin School of Law (2004) 

“Guns in the British Atlantic World: New Research, New Directions” Society for the Historians of the 
Early American Republic, Ohio State University (2003) 

“Neither Individual nor Collective: A New Paradigm for the Second Amendment,” American Bar 
Foundation, Chicago (2003) 

“The Changing Meaning of the Armed Citizen in American History,” “Americanism Conference,” 
Georgetown University (2003) 
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“A New Paradigm for the Second Amendment?” Supreme Court Historical Society, Washington, D.C. 
(2002) 

“Constitutional History as Cultural History: The Case of the Second Amendment” European American 
Studies Association, Bordeaux, France (2002) 

“Don’t Know Much About History: The Current Crises in Second Amendment Scholarship,” Salmon P. 
Chase College of Law, Symposium, “The Second Amendment Today,” (2002) 

“History, Public Policy, and the Cyber-Age: Gun Control Policy after the Emerson Decision,” Sanford 
Institute of Public Policy, Duke University (2002) 

“Constitutional History After the New Cultural History: The Curious Case of the Second Amendment,” 
Society of the Historians of the Early American Republic, Baltimore (2001) 

Roundtable Discussion, “The State of Second Amendment Scholarship,” American Historical 
Association (2001) 

“Armed in the Holy Cause of Liberty: Critical Reflections on the Second Amendment Debate,” 
Vanderbilt University Law School (2001) 

“Neither Individual nor Collective: A New Paradigm for the Second Amendment,” Boston University 
Law School, (2000) 

“The Current State of Second Amendment Scholarship,” National Press Club Washington, D.C. 
American Bar Association, (2000) 

“Taking the Hype out of Hyper-Text, Or What Should Textbook Companies Being Doing for us on the 
Web,” OAH St. Louis, Missouri (1999) 

“The Ironies of Progressive Historiography: The Revival of Anti-Federalism in Contemporary 
Constitutional Theory,” European American Studies Association, Lisbon, Portugal (1998) 

“Deconstructing the Canon of American Constitutional History” American Society of Legal History, 
Seattle, Washington (1998) 

“Beyond Meta-narrative: The Promise of Hypertext,” American Studies Association, Seattle, 
Washington (1998) 

“Text, Context, Hypertext,” American Historical Association, Washington D.C. (1998) 

“Jefferson and Enlightenment,” International Center for Jefferson Studies, Charlottesville, VA, (1998) 

“Copley’s Watson and the Shark: Interpreting Visual Texts with Multi-media Technology,” American 
Studies Association, Washington, D.C. (1997) 

“Multi-Media and Post-Modernism,” H-Net Conference, Technology and the Future of History, East 
Lansing, Michigan (1997) 

Comment on Jack Rakove’s Original Meanings, Society of the Historians of the Early Republic, State 
College, PA (1997) 

“Teaching with Multi-Media Technology,” Indiana University, spring 1997 “Constitutional History from 
the Bottom Up: The Second Amendment as a Test Case,” McGill University, Montreal, Canada 
(1996) 
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“Just Because You Are Paranoid, Does Not Mean the Federalists Are Not Out to Get You: Freedom of 
the Press in Pennsylvania,” University of Pennsylvania (1995) 

“Multi-Media and Post-Modernism: The Future of American Studies?” Lecture, Erasmus University, 
Rotterdam, Netherlands (1995) 

“Post-Modern American History? Ratification as a Test Case,” St. Cross College, Oxford University, 
Oxford, England (1994) 

“The Other Founders," NYU Legal History Seminar,” NYU Law School (1994) 

“Reading the Rhetoric of Ratification,” paper presented at “Possible Pasts: Critical Encounters in Early 
America,” Philadelphia Center for Early American Studies, Philadelphia, PA (1994) 

“American Historiography and Post-Modernism,” Organization of American Historians, Atlanta, GA 
(1994) 

“The Anti-Federalist Origins of Jeffersonianism,” Columbia Seminar on Early American History (1994) 

“American History in a Post-Modern Age?” American Historical Association, San Francisco, CA (1994) 

“Post-Modern Constitutional History?”  Indiana University School of Law, Bloomington, IN (1993) 

Participant, Institute of Early American History and Culture, planning conference, "New Approaches to 
Early American History," Williamsburg, VA (1992) 

“Mere Parchment Barriers? Federalists, Anti-Federalists and the Problem of Rights Consciousness,” 
American Studies Association, Baltimore, MD (1991) 

“James Madison and the Bill of Rights: a comment on papers by Jack Rakove, Ralph Ketcham and Max 
Mintz,” Organization of American Historians and Center for the Study of the Presidency Conference, 
"America's Bill of Rights at 200 Years," Richmond, VA, (1991) 

Symposium participant, “Algernon Sidney and John Locke: Brothers in Liberty?” Liberty Fund 
Conference, Houston, TX (1991) 

“Mere Parchment Barriers? Antifederalists, the Bill of Rights and the Question of Rights 
Consciousness,” Capitol Historical Society, Washington, D.C. (1991) 

“Anti-Federalism and the American Political Tradition,” Institute of Early American History and Culture 
Symposium, Williamsburg, VA (1989) 
 

Interviews, Editorials, Essays, Podcasts: 
 

 “Clarence Thomas’ Latest Guns Decision Is Ahistorical and Anti-Originalist” 
SLATE June 24, 2022 
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 Cherry-picked history and ideology-driven outcomes: Bruen’s originalist 
distortions,” SCOTUSblog (Jun. 27, 2022, 5:05 PM), 
  

 “The Right Found a New Way to Not Talk About a School Shooting,” SLATE May 25, 2022 
 “The Horror in New York Shows the Madness of the Supreme Court’s Looming Gun Decision,” 

Slate May 19, 2022 
 “Guns, Guns Everywhere: Last week’s subway Shooting was Horrifying. If the Supreme Court 

Creates a National Right to Carry, the Future will be Worse,”  New York Daily News Apr 17, 
2022  

 “The Supreme Court’s Latest Gun Case Made a Mockery of Originalism”  Slate November 10, 
2021 

 "‘Originalism’ Only Gives the Conservative Justices One Option On a Key Gun 
Case,” Washington Post, November 3, 2021  

 “Neither British Nor Early American History Support the Nearly Unfettered Right to Carry 
Arms,” Slate November 02, 2021  

 “Will the Supreme Court Create Universal Concealed Carry Based on Fantasy Originalism?” 
Slate November 1, 2021 

 “Biden was Wrong About Cannons, but Right About the Second Amendment,” Slate June 29, 
2021 

 “Barrett and Gorsuch Have to Choose Between Originalism and Expanding Gun Rights,” Slate 
April 29, 2021 Slate  

 “What Today’s Second Amendment Gun Activists Forget: The Right Not to Bear Arms,” 
Washington Post, January 18,  2021 

 “Could America’s Founders Have Imagined This?” The New Republic, December 20, 2019 
 “Don’t Embrace Originalism to Defend Trump’s Impeachment” The New Republic, December 5, 

2019 
 “The Second-Amendment Case for Gun Control” The New Republic, August 4, 2019 
 “The Lessons of a School Shooting—in 1853” Politico, March 24, 2018. 
 “Originalism and the Second Amendment in District of Columbia v. Heller,” University of 

Chicago Law Review, Podcast, Briefly 1.9, Wed, 04/11/2018 
 “Sandy Hook and the Original Meaning of the Second Amendment,” Time December, 2017 
 “The State of the Second Amendment,” National Constitution Center, Podcast October, 2017  
 “Gun Anarchy and the Unfree State: The Real History of the Second Amendment,” The Baffler 

On-line October 2017 
 “Five Types of Gun Laws the Founding Fathers Loved” Salon October 22, 2017 
 “Half Cocked,” Book Forum April 2016 
 “Let’s Make an Honest Man of Ted Cruz. Here’s how we Resolve his “Birther” Dilemma with 

Integrity” Salon January 23, 2016 
 “Guns Have Always Been Regulated,” The Atlantic Online December 17, 2015 
 “The Slave-State Origins of Modern Gun Rights” The Atlantic Online 30, 2015 [with Eric 

Ruben] 
 PBS, “Need to Know: ‘Debating the Second Amendment: Roundtable’” April 26, 2013 
 “All Guns are not Created Equal” Jan 28, 2013 Chronicle of Higher Education [with Kevin 

Sweeney] 
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 “What the ‘Right to Bear Arms’ Really Means” Salon January 15, 2011 “Elena Kagan and the 
Case for an Elitist Supreme Court,” Christian Science Monitor May 20, 2010 

 “Gun Points,” Slate, March 8, 2010 (With Justin Florence, and Matt Shors) 
 “What’s Happening to Gun Control,”  To the Point, NPR. March 11, 2010 
 “Getting History Right,” National Law Journal, March 1, 2010 
 “History and the Second Amendment,” The Kojo Nnamdi Show , WAMU (NPR) March 17, 2008 
 “The Court and the Second Amendment,” On Point with Tom Ashbrook, WBUR (NPR) March 

17, 2008 
 “Aim for Sensible Improvements to Gun Regulations,” Detroit Free Press, April 29, 2007 
 “A Well Regulated Militia,” The Diane Rehm Show, WAMU (NPR) Broadcast on Book TV 

( 2006) 
 “Taking a Bite out of the Second Amendment,” History News Network, January 30, 2005  
 “Gun Control,” Odyssey, Chicago NPR September 8, 2004 
 “Loaded Questions,” Washington Post Book World  February 2, 2003 
 “The Right to Bear Arms,” Interview The Newshour, PBS May 8, 2002 
 “Real and Imagined,” New York Times, June 24, 1999 

 
 

Other Professional Activities 
 Editorial Board, Constitutional Study, University of Wisconsin Press (2014-present) 
 Advisory Council, Society of Historians of the Early American Republic (SHEAR) (2007-2009) 
 Program Committee, Annual Conference, Society of the Historians of the Early American 

Republic, Philadelphia, PA 2008 
 Editorial Board, American Quarterly (2004-2007) 
 Director, Second Amendment Research Center, John Glenn Institute for Public Service and 

Public Policy, 2002- 2007 
 Fellow, Center for Law, Policy, and Social Science, Moritz College of Law, Ohio State 

University 2001- 2004 
 Local Arrangements Committee, Annual Conference, Society of the Historians of the Early 

American Republic, Columbus, OH 2003 
 Project Gutenberg Prize Committee, American Historical Association, 2004, 2002 
 Program Committee, Annual Conference, Society of the Historians of the Early Republic, 2001 
 Co-Founder Ohio Early American Studies Seminar 
 NEH Fellowship Evaluator, New Media Projects, Television Projects 
 Multi-media Consultant and Evaluator, National Endowment for the Humanities, Special, 

Projects, Division of Public Programs, Grants Review Committee (1999) 
 

 
Court Citations, Amicus Briefs and Expert Witness Reports 

 
US Supreme Court: 

 
N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. __, 50 2022 U.S. Lexis 3055 (2022) 
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N.Y. State Rifle & Pistol Ass’n v. Bruen, 597 U.S. __, 26, 28, 45, 47 2022 U.S. Lexis 3055 (2022) 
(Breyer, J. dissenting) 

McDonald v. City of Chicago, Ill., 561 U.S. 742, 900, 901 n.44  (2010) (Stevens, J., dissenting). 

McDonald v. City of Chicago, Ill., 561 U.S. 742, 914, 933 (2010) (Breyer, J., dissenting). 

D.C. v. Heller, 554 U.S. 570, 666 n.32, 671, 685 (2008) (Stevens, J., dissenting). 

 
Federal Courts: 

Jones v. Bonta, United States Court of Appeals, Ninth Circuit. May 11, 2022 --- F.4th ---- 2022 WL 
1485187. 
 
Duncan v. Bonta, United States Court of Appeals, Ninth Circuit. November 30, 2021 19 F.4th 1087 
2021  
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A B 
A.eo'~\.'\ .sG' M [with An11tomip1J On~ of the: fourSu1 -

J11.1chs of rumin.i. nt Anim:tls, ,'. t . luch as chew the Cud ; 
the other three uc CJlicd rtnttr, Retic11/11m, and Omaf,.m. 

Aeo' M1NAR L F. l"htmin11ri, accordin~ to the n.tti vc 

Scnfc of the V{ ord, from ab .ind omr11, L. fignifi~s to ac
count a Thing for an ill Omen, or :10 unft1cky Stgn, and 
rhcrdOr~ to pray againft it by ccmW1 Forms ot Speech] to 
be abhorred I lo.1tl1ed or hated. 

To As o 'M 1~ A TE [ilhomi,w,i, tJf ab and om11t] pro
pnly fignifi cs ro t.!kc a thing (or an ill Sign or unlucky (?
men ; to pr :.1y :i3·.; 111{l ir, or w1fh rhc conn<ir)·, by ccrrain 
Forms and Speeches, we ll fc it for to :ibhor, hare or lo,u h. 

Aacn,1.1s _.\ 'T1u~ , ia. th ing to be abhorr'd or loathed, 
a di:tcft,1.hk thing: . L. . 

AB011.11so'~ F. [abomi11ofi11, L.) full of Abomination. 
AsoRL'GLNF. ; rof •band orig•J the People of Italy 

by Sat11rn, or fuch N':.i.tions .\~ the lt11lit1111, who pretend to 
have hetn ancicmly withnut Origil'lal or l)crivation from 
any other Nation or People. 

AaoN (. [with the andenr Brit,:iia,] fig:nifi~ a River, 
AvoN S and w:ts agcnc-r,11 Name for :t ll Rivers. 
To Aso' tt.T [aborl1r. F. of iab and or;,r, L.] to mif

carry, or bring forth the F¢tui, before it is anivcd at its 
ltfaturiry for Birth. 

Aeo' K. TION [of 11bo,hw, L. ro rife or fpring up un
timely] th~ untimely Exclufion of rhcFmtw, commenly 
calkd a t.11fc.uringe: in Women. 

Aso' R -r ION L with Gndf,ur,J a Term ufed of Fruitt 
thJt arc pr01.luccd too Clrly beterc their Time, as w~tn 
Trees happenin;; to be blafled by noxiou., Vl'inds, arc fub)Cll 
to this fr1,:1lady , never bringing. their to"ruir to .Maturity. 

Aso'R T ION [of A6ortn, F.J M ifcarriagc in Women, 
or the bringin~ forth a C.laild before its Time, that ~ not .in 
a Capacity to live. 

Aso'R TI vi,: [ ab,rti~MJ, L.J pertaining to fuch a Birth, 
flill-born, untimdy, alfo rhat comes ro nothing, as an ab
ortive Dclign. 

An Aau' R T !'' 2, a fort of fine Vcllwn made of the 
Skin of a Call-calf or Lamb. 

Aeo'R T 1v Es Ess, M ifcarriage; alfo Unfuc~Ufulncfs. 
Aso' v" [of abo~an, •••.j aloft, higher ; alfo mo«: 

thJn, as over anJ above. 
Asou ' T r of abo'Can, s.,.J ,ound al,out, alfo near 

in Time and Place ; alfo ready, as 11bo11t 1, t•· 
Asou'THD [with Gardnns] a Term uk:d to denote 

that Trees arc budded . lt properly figrufies a Swelling 
formed in the human Body, which has come to a Ifrad or 
Abfccfs, and is applied ro Trees, in that the Buds of them 
do in like manner arifi: like fmall Heads. 

Arnt A c /\ DA
18RA, this Word is a Spell or Chann, which 

is llill in UI<: ,nd Elleem with fome fuperftitious Perfuns, 
who J?retend to do Wonders by it in the Cure of Agues 
and Fevers, which isto be written in the Form of a TFi
anglc, decrcafing one Lctcer every Linc till it coma to a 
Point ; and the Illiterate write the Leners in E1gliJ Cha-
rafrcrs in the fame Form. · 

N i ~ N i N J N , ~ N 
i ~ N , N J N , ~ N • 
~ N , N J N , ~ N 
N,NJN,~N 

1 'tt ,::i,_t, ,./ M~ 
J N , ~ N 
N, ~ N 

, ~ N 
~ N 

N 
A'BRACAR, aNamcwhichB•filidu, anHcrctickof the 

kcond ~ntury, gave to G~rl, who he· faid was the Author 
of 365, '·'· the 1~S Days 1n the Year, to which the Let
ters N7~ N7MJ~7~N .A.lw4,adabra, are faid to .mount 
The Author of this SuperfiH"ition i~ faid to have lived in the 
Time of Mri11n, and h~d its N amc afi:cr AlwRjm, or A
'"~••' [ At,e,<~«<, Gr.] • Deity that th_e Author ~dored, 
thrs he ma.Jc hLS fupremc Deity, and afrnbed to him feve
ral peny fobordinatc Divinities, aJ ) Angels, who prcfided 
0vt'r rhc Heavens, and alfo according to the Number of 
Days in the Y car, he held 36~ Virtues or Powers or de• 
W,<lcnt Intelligences, the Value of the Len~ in the 

' ord, accordin{ t; th~ G~ti :uAbe~ m•de ;65 thus, 

J 2. 100· ·1 · 60 I l.0 0 

ABRAHAM's BALM [ in Bot•n1l the Hemp-t= 
To AsRA ' oE [A6udml, L.(i to /!,ave off. • 
.t\~iA's10N, a n:•~ing olf; a fo. a raz.illg _o; bli>ttingowc. 

D19 IZ 

A n 
AsRA1sJON twit1i •• ,g,m] a fupcdicisl raifing of ilie 

Skin. , 
~BRAs10N (in a Med;,;,..r &njtJ. the wearing away 

rhe natural .Mucus, which covers the M.c:mbranc:s paru
ticubrly thofc of tho: Stomach anti Guts, by con~five or 
Jharp Homouts. 

Ae1<.A > LON ( with rl,i/ofopbm] that Matter which is 
worn otf by Attdricrn of Bocfo.-s ont' againft anoth:r. 

Aett.~NUNCIA 1l'I0N, a r(notincing or forfaking any 
thing cntitcly. P. of L . 

A ' s1<.1c [with Clrymijll] Sulphur. 
To AB l<.L'O G >: [•brr!"', F.J to make lhorter in \,\'ords 

to contr3a; ftill retainin;- the Senfc and Subltancc:. • 
To Ae~ toG E (in LAW] to n:iakc a Declaration, ot 

count fhort, by leavmg out Pa11 of the Plaint or Demand. 
and praying that the Defendant may anfwcr to rhe othN. 

ABRl 1
Dt.LM1!NT (•6rtg1mt.at, F.J an abridging, &,. 

wherein the lcfs matt'rial Tbiags arc infified on but bridly. 
and fo the whole brought into a lcffer Compafs; an Eoi
romc or tho~ Account of a .Matter ; a Summary or fli~rt 
Account of th~ Maner of a Book, 

ABRIO c... Mc-NT [of auo1111t, &c. in Laco] i~ the ma--

kil~~ ~~~:: e~~ ~~~~Oi?c f~~~:,,;ircumtfanccs. 

To A' Bl<.u GATR [•lwogat•m, Sup . of al,oga,r, L .] 
to difannul or abolilh, efpccially to repeal or make a Law 
void, which was bctocc in Foret". · 

ABR OG A1 TI 0 N, a difannulling, &c. L . 
ABRoo' o [of b11e'oan, .... J as to lit abrood as 011 

Hen on Eggs, to cherifh . 
ABR. OTANt' TEs ("A~e,TOri'nr, Gr] Wine made of 

Southern wood. · 
ABRo'T AN u M [A~eJn,or, Gr.] the Herb Som1iem,.·ood. 
A8ROTONt1T!t s (A::e,TDYlrnr, Gr.]Wormwood Wine. 
AeRU'PT [•lw•pt•s, L.] Breaking off fuddcnly; un• 

feafonablc; alto roug_h, hally. 
The AB~UPT L•M"PIMm, L.J the uneven, rough. 

broken, or craggy, Part of the Abyfs. Mi/to,r. • 
As Ru ' rn•Ess, rhe breaking or being broken off 011 

a fo1den ; alfo Cra~ginds of a Rock, Mount-Jin, &, .. 
A Bsc 1us [.&fatff,11, L. of 11J1 aad ctlff, L. to retire; 

bcc,ufe the Pa.rrs are difonited by the Matter) a groli; Tu
mor, Ulcer, or Swelling in any Part of th~ Body, which 
msy either be dilTol ved, or be brought to nm with Matter. 

To AB sc,'No [•bfd,rJ,,,,, r •. J to cut olf. 
Aesc1'ssJE (in Co11i,k Stlli1111, or olbw CltrtJi/i,u4/ Pi-

V p,,1 J arc the Parts of the Axis cut 

ffi 
off by the Ordimtcs, and accounted 
downwardi from the V Crt(X of chc 
Sellion, thu., V b or V B are the 
.A.bf,iJT~ in this Figure. Some W ri
tcu call thefc the I11tn"pt1d Ax11 or 
intercepted Diameters. 

ABsc1'ss10N [of Ill, andj,i,d,, to cut] a cutting off. £. 
ABSCISSION [ with .A.j,,loins J a Term ul<cl, when 

three Planets being within the Bounds of their Orbs, and 
in different Dc;recs of the Sien; the third eomes to a Co... 
~~~~ with the middle Planer, and culi olf the Light of 

To Aasco'No [a!Jc,oJn,, L.J to hid• one's kif. 
• A'as l!N~ [•bfffll, L .J that is out of the Way, mi(f-

10"':,' ~~~~~-T .,.,•, f,lf, to be volunt2rily ,bfeut, not 
to •PP"•'• to keep out of the Way. 

ABsl!NTA ' Nl!OUS [111,fml"""", L.J pertaining toAb
fcncc, dooe in Abfeuce. 

ABsEWTl!l!'s, a Parliament held in DM6li11 the 18th 
of ,,,,,,.,vm. 

AsSJ'NTHIATl!O [ ••ftmhi4l#lo (,.] mingled with 
Wormwood. 

ABSJNTHJu'MIINON r'A,!,ir.ai,µm,, Gr.] Southcm• 
wood, or Wormwood gentle. 

Ass1'NTIIITES ( 'Af,u11.:>r'ur, Gr.] Wine made of 
Wormwo..i. 

Aesi'NTHtUM ('A-.}l,,3-"o', Gr.] Wormwood. 
A' BsJS (. [" A,j,,r, Gr.] the bowed or arched Roof of a 
A' P s IS S Room, Howe, Oven, e,,,. alfu the Ring or 

f'..ompals of a Wheel. 
As, u (. (in A,..,..m1] i, when the Planets moving to 
AP s lSS theirhigheftor lowdt Places are at a Sta)'; 

the high Abfl, being called the Apogam, and the low .ft• 
j• the Peni.i•m. 

To Ass, ' sT (•bfi/tr•, f..J 10 eeafc orleave olf. 
ABsot E'TJl [a6/ol,u,s L .J out of Ufe, negl,Oed. 
Asso' LVATORV [of •bJ,l,tori,,, L,J pcrtainins to 

a Difclwge •r Acquitial. . - J.as~ 
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IN 

lNFI•RM, [l,fi_rmUJ, L.] weak, fecbl,, mzy, lickly. 
. INPl'II.MAR~· [l11Pnnorium, L. lnfirm11ri1, F.] an Apart~ 
'tnent, or Lodgmgs, for fick People. 

INFIIRMNm} [ln.firmita,, L.] Wuknef,, feeblenef, of 
INF111.MITY Body, Sickncf,. 
IHF1

1
STULATED [in and fijil,/111111, L.] turned to or become 

fill.ulous; alfo full of i-'ifiuJa·s. 
To liir1'z, [ iw.fixum, fup. of iw.figtrt. L,] to 6J or uffen 

into. 
To lt.PLA1ME, [I,rjlammttrt, L.] to fet ones Heart on fire, 

to heat, to inragc or inccnfc; alfo to provoL'.e, to put into a 
Pa.llion. . 

lNPLAIMMABLENiss(of i!fj/nmmdlt, Fi injl11mmart, L.] 
capablcncfs of being infbmed or fer on fu-e. 

INFLAMMA'TION [in Mtihi11,] a bliftering hc:,:t, a Tumor 
occafioncd by an obllruttion, by mean, whereof the Blood in 
the Flelh and Mufcles, flm"ing into fomc part faficr dun it 
,c;rn run off" again, fwclls up and caufes a Tcnfion with an uri
ufual forcncfs, rcdncfs and hc:'l.t. 

1NFLAMMATIVE, of 2n infbming N:1ture or Quality. 
INFLA'TE Exprtjfhn, an Exprcffion (welling with big 

Words; bur to no grc2t pw-pofe. 
To INn•·n [inJL,t•1, L.J co blow, (well, or pull' up 

with Wind. 
INFL~ TtoN [in J.ftdit,'nt] l puffing up, a windy S\.velling, 

the c.i:tenfwn ofa plrt ocofioned by windy Humours. 
To INFLECT [inj/rllrm L.] co bend or bow. 
lt.rLtcTroN"" . • 
INFLEXION j a bending or bowing. 

IMFLE'CTION [with Grammar.] is the V'lri.ation of Nodns 
and Verhs in their fevenl Cafe,, 'fcnfos and Dedenfions. 

lHFLE'CTI0N [in Optitl.r] a muhiple.i: Refratl.ion of the 
R,ys of Lighc, caufod_ by the unequal chitknef, of any Medi
um; fo that the Motion or Progrcfs of the Ray is hindrcd 
from going on in a right Line, :md is injlt8ed or bent back 
on the infide by a Curve. 

INFL2CTJON Point of ••J Curve 
[Gta11ulrJ] is thlt Point or Place, 
where the Curve: begins to bend 

A back ag3fo a contrary way. As for 
infiancc, when a Curve Linc as A, 
F, K, is P4rlly concave and partly 
conve.i: towards any right Line, as 

'B A, B, or towards a fi.i:t point, as 
then the Point F, which divides 
the conovc from the conve.i: part, 

~rrh:°:;:~,e~~l:~~t :~; ~!~n~~fnt:i:~~;, ~~~gt~:~~: 
Curve being continued in towards F, keeps its rourfethe fame; 
but the Point K is called the Pojnt of Retrogreffion, where it 
begin$ to reflclt: back again tow3rds that put or fide where it 
took its original. 

~=:~::11!~:1~~5} ~t\~~1~':~n~t-::'f:/!f~:be~d~ 
ed; alfo an inflexible Temper, obftinatends, ft:ifFnefs. 

To lHFU'CT [infti811rn, fup.] to lay a Punifhment upon. 
INFLr'CTION, a fmiting, a laying,- Puni!hment upon. L. 
l'NFLUE.NCE [inft.untia, L.] an Emiffion of a Power or 

\'~irtuC; alfo the working or prevailing upon; power over, &r. 
INFLUENCE [in Ajlrol,gy] a qu,lity fuppofed to flow from 

the Bodies of che Scars, or che Effell of their Heac and Light, 
to which, the pretenders to that Art, attribute all the Events 
th,c luppen on the Ernh. . , . 

J'NPLUENCED [of inj/utntia, L.] fw,yed, bi,lrtd, rndmcd 
towards. wrought upon. 

To l'KFLUEKCE (of i1Jjft1r1Jtia, of i1tj111tre, L.] to fl.ow 
inro, to have an inRucnce upon, to produce or caufe; to 
fw-ay or h:2.ve po,~er over. . . 
· l 'NFLU£NT [injl11rn1, L.] fiowmg into. 

INFLUENT J afrn [in Medid111] (uch juices of a hum:2.n 
Body, that by the contrivance ofN:iture and laws of Circula• 
tion, fall into mother Current or Reccpt.1clc:; as the Bile in
co the Gall-Bladder, &,. 

lNFLUE'NTIAL, inRucncing or be3ring (w;,.y. 
INFLUX [i11j!uxm, L.] a flowing or running into, efp•

cially of one River into another. 
To lN'FOLD [of in and Jeoi'&.r.n, Sax.] to fold or wrap up. 
To INFORCE [,1:f;rrir, F.] to prev.ail upon by force of 

Argument, to conRr.1in or oblige. 
lNF0'RCEMENT, fuch a compulficn or rcfirlint. 
To INFO'RM [i'!/;rmart, L J to gh-_e norice, to tell, to in

Jlrult:1 to tea.ch, to m:ike a.cqu::mrcd \nth. 
INFORM [infonnif, L.] unfh~pcn, wi_thout form; alfougly. 
IN FOR.MA PaufltriJ [i . f. under the lor:n of a poor Pcrfon] 

i!. when .t Perfon having m:1.de Olth before l Judge, that he 
is not worth 5 Pound~ his Debts p;1id, i, admitted to fue, ha-

D19 ized by 

iN 
ving Council or an Attorney aJ!igned to man,ge hi, BuJine(s 
wit~ut any Fees. L . 

INPOllM.A1TI0H, an informing relation, advice; alfo in .. 
flrullion, a making known; alfo an accufation brought againft 
one before a Magifinte. F. of L. · 

INPORMATUS ""' /Mm [i. ,. I am not informed] a formd 
anfwcr made in Court, by an Attorney who has no more to 
uy in the defence of his Client. 

INFO'ltMED Star, [ with Ajfrologrr,] are fuch 6Icd Stm a, 
are not nnged under any form or part,icn!ar conftellation. 

IHro·RMER, one who in any Co:urt of Judicature informs 
againft, or profecutes any Pc:rforu who tra.nfgrcfs any Law 
or penal Statute. 

IHro'R.M':)Ui [i,iform•is, L.] th.at is without form, falhion 
or fh,pe. 

IN.ro,RTUNATE [infurt111111tus, L.] unfortunate, unlucky, 
unhappy. ._ 

INro·~~UHATEHESS, unhappinefs, unluckincfs. . 
INPO,RTUNE$ [with .Aflr,/ogm] tlie Planets Saturn and 

M,m, (o caltcd by reafon of their ill-difpoftd Nature, and un-
fortunate In8uCnces. · 

INFRA Scupulari, Muftulu, [with A•alomijl,] a broad or 
ffefhy Mufcle of che Arm, >rifing from the lower fide of the 
S"1p11/4, and ending in t~e third Ligament of the Shoulder. L. 

INFRA Spina/HJ Muj1u/111 [wich A .. 1.] a Mufde of the 
Arm, fo termed from the being p12("cd below the Spine, un
·der which it arifes from rhe So,pula, and is infcrt~ to the 
Shoulder Bone. This Mufdt moves the Arm direllly back
wards. 

lNFRA1CTI0N, a brca.king in, a rupture or violation of a 
Treaty, a Law, Ordinance, &, .. 

To IHF&.A'NCHISE [of affra•tbir, F.1 to rct free, to give 
otle his Liberty; to m.,ke a Frcem:m or 1>enizon; ro incor~ 
poratc into a Society or Body politick. 

INfRA'NcHlsE!lttNT [affran,hij,mcnt, F.] a making free, 
&,. a.lfo delivery, difcharge, relea.fc. 

INFli.ALAPSA'RIANS, a Sell who hold that God h,s crea
ted a cert.:a.in number of Men, before the faII of .Adam, only 
to be damned, without allowing them the means neccff.ary for 
their ~alvadon, _if they would labour never fo much after ir. 

INFil.A"NGIBLE [ of infr,nli~ili1, L.] not to be broken; 
dur.:1.ble, firong. 

INFJU'NGIBLENESS, uiteap2b1enefs of being broken. 
IN•RE'QURNCT [of i11fr1911tnli1J, L.J feldomncf,. 
INFRE'Q.UENT (of infr,gurns, L.] fcldom luppeoing, 

rare, uncommon. 

}:;::~c":;~~N f a rubbing or chafing. L. 
To INn1'NcB [i,!friwgtrt, L.] co break a Law, Cuflonl 

or Privilege. 
lNFRI'NCEMtNT, fuch violation or breach. 
INFR\JCTuo'sE [infr11!111ofas, L.l unfruitful. 
INFRUCI"FEllOUS (i,ifrugi/tr11s~ !..] bearing no Fruit. 
INFU°CATED [i,ifM(d/lJJ, t.1 painted over. 
INFll'CA'TION, a painting o(thc Face, a colouring ot di(: 

guiling. L. · 
I'NFULA, a Name anticntly gh·en to fomc of the pontifical 

Orm.men ts, which are foid to be Filaments or Fringes ofW ool, 
with which Priefis, Vilt:ims and e,·en Temples were adorned. 

To l1,ro'1itATi [i1r/11m.1rt, L.] to Smoke or dry in the 
Smoke, 

INFUMA'TloN, :i. drying in the Smoke. L. 
INFU1NDl,BULIF0°UfU rwith BotaJJ~J] a. term applied to 

foch Flowers, as arc flupcdlike a F unne1. 
INPVND1'auLuM, a Tunnel or Funnel (or the pouring of 

Liquors into a VeJTel. L. 
INFUNDIBULUM Cer16ri [.AHatom_1] the Bnirt Tunnel, a 

hollow place in the Root of the Bra.in, through which ferou, 
Humours are difclurgcd. L. 

INFVNDIBt1Lt1M &,u11,, [Ahat.omy] the Pek,,i.r or Balin of 
the Reins, thro• which the. Urine paHCs to the Ureters and 
Bbdder. L. 

hruRJ'ATE [of in ,ndfuri,tu,, L.] fiark Mad; alforeco
vercd from Ma.dncfs. 

INFUSCA1TION, ;a making dark or dusky. L. 
To INFU'sE [Inju/um, (up . of ir.fundm, L.] to pour in, 

or into; to fiecp or fo2k ; alfo to inlf>ire or endue with. 
INrusuh·, a pouring in, &r. L. 
INrus10N [ in Pbarm.a,y] is a ficeping of any kinds of 

Drugs, Roou, Leaves, &,. in fome Liquor proper to draw 
out their Virtues. 

To I■cA'CE . Sec 'lo '-'fl.111gt. 
To INC£1

MJNAT' [inltmMart', L.] to double or rcpcit 
often. 

lNCE1MINATU> Flower, (with BotanijiJ] are fuch when 
one Flo\.\·cr ft.ands on, or grow, out, of another. 
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An U niverfal Etymological 

ENGLIS-H 
DICTIONARY; 

COMPREHENDING 

The Derivations of the Generality of vVords in the 
Englijh Tongue, either Ancient or Modern, from the Ancient 
Britijh,Saxon,Danijh,Non11a11, and ModernFrcnch, Tcutanick, 
DutdJ, Spti11ijh, Italian; as alfo ·from the Latin, Greek, and 
Hebrew Languages, each in their proper Characters. 

AND ALSO 

A brief and clear Explication of all difficult vV ords, 
derived from a:!y of the :!forefaid Languages, and Terms of Art, re
lating to AN ATOM y ,llo·r AN y ,PH ys1 CK,PH A R~1A CY ,Su RGE RY, 

C!IYMISTR Y, P tt'1 LOSOPHY, D1v1 N ITY, f\1ATH EI.IATICKS, 
GR.u1:-.1i. R, Loe I cK, RH ETaR 1cK, Musi CK,HE RA 1. p :t Y ,MA
RITIME AFf"A 1 !{ s,lvl1 LI TAP. y D1 SClP LINI!, Ho RSE :.1A N s HIP, 

HuNTIN G, HAWKING, FoWLING, F1sHING, GARDENING, 
Hu snA NDR Y. HANDICRAFT S, CoNFECTIONARY, CAR-VJNC, 
CooKERY, &c. · · · 

. TOGETHER WITH 

A large Collection and Explication of Words and 
Phra!es ufod in our Ancient S:- A TUT i:: s, Ctt ARTER~, WR I T_s , OL o · 

RE co R os,andPROCE ssE s inLaw; and theEtymology,:rndintcrpre
tation of the Proocr Names ofM e N, WOMEN ,and rernarkableP/aces 
in Great-Britai~: A lfo the DI A LECT s of our different Countries. 

Containing many Thonfand \V ords more than either Harris, Phi lips, 
. Kerfey, or ani Jl;,g/&b Dictionary before extant. 

(__ To which is added, 

, A Collection of our mofr common PROVER ns, with 
their Explication and llluihation. 

The whole W o RK compiled and methodically digefi-ed, as well 
for thcEn~ertainmenc of the Curious, as the Information of the Igno
rant ; and for the Benefit of young Students, Artificers, Tradefmen, 
and Foreigners, who :ire defirous thoroughly to underfi:rnd what they 
Speak, Read. or ·write. 

'G:.luwtlrt!J eoitiaii, hlttlJ contiutrable ']:i;pioucnm:t.s', I~'..~ 

LONDO N: 
Printed for J'. Olborne, H. \Voodfall, J. Beecroft, ·B. Dodd, \V. Strahan, J. 

Hinton, Jc.hi, Ri vin t;ton, R. Bcldwin, W. John/lon, L. Hawes, \V. Clarke, and 
R. Collins, J. Rich~rdlon, T. Longman, G. Keith, T. Caflon, S. Crowder, B. 
Law aml C9. V,.Fenner, l'. Stevens, R.\Vithy, C. Henderfon, A. and C, Corbett, 
R. and C. Vhre, J. Coote, z. Stu.-rt, C. Rivingtcn. and J. Hmxmln., 176_;. 

[Price SIX SHILLiNGS.J 
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A ·B 
~ompany, at firA: called ,//bram, !fi_gh Fa
·ther) t~e i;reat Patriarch of the Nat.ion of the_ 

·_:7~~RAHAM's. Balm, the Hemp-tree, - a 
kind of Willow fo called. _ . ,- · ' 

ABRAID [ of AbpetHan, or Abj\o'l,en, 
Sax. l awaked, raifed up. -~~au,; '. . · 

A'HRAM (C''l:l~ H. ,. -,. : High Fa
ther; of :lN a Father, and c,"'I Jfigh] 
the _original N_ame of the Patr1arca Al,ra-
J,am. . , 

ABRAM C,vt, naked or poor lnan. Cant. 
ABRA1SION, a thaving olf, a_ railing or 

crofiing out.- - . - ' - ' · . 
ABRE'DE, abroad. Chau,. ' ., ' .. , 

·To ABRE'DGE 'l to abridge, , to O:orten; 
To ABREGGE S AMrcger, F, Cbau, • . 

' To ABRE'IDE 'l to ftart up,. to awake, 
To ABREYD 5 arife. - Cl,auc, • 
.ABRE'DING, upbraiding. Cbauc. 
ABRENUNCIATION,· a , renoun<ing or 

forfaking .a Thing entirely, , L, • ' 

1:~!~K,} [ among. Cbymijls] Su}p~ur: ;, 

. To ABRlf:.lG1E ( alrcger, F.] to make 
lhorte'r in Words, frill retaining the Senfe and 
Sub/lance; alfo to reftrain a Perfon from fame 
J.iberty, Esc. before enjoyed. ; • ~ · 

To ·ABRIDGE [in Common Law] to make 
a Declaration or Count fuorter, by leaving 
out· P,ut of the ; Plaint or Demand, and pray
~ng t!ie Defendant may anfwer to the ' other 
only. . .. • • ·· , 

,AN ABRJDG1EMENT [.Abridgement, F.] 
.an 'Epitome; ~,lhort Account of a Book Wri-
ting, or Matter. · · . . 1 , · . , 

To AB1ROGATE ralr,gir, F. ahrorarum, 
L.) to difannul, 'to abolifh, to ·uke away; to 
iepeal or make void a .Law which was before 
in For;e. 1 • · 

ABROGA'TION, the J\ll of Repeali~g, 
&,c. F.of L. • · . .. 
· ABRUPT' [aorr,ptus, L.] broken ojf, on a 
fudden, hafty, rough, ,anfeafonable. ·.· 

AB1SALOM [□,?IV:JN 11. i. e, the Fa
t her's Pe_2_ce, · of :i~ a ht!1er; and ci',tt, 
Pe:1ce) King Da'IJ,d s rebelhous· So~. -

A31SALONISM, the Pralhce of Rebellion 
a3:iinfi: a F ather. 
' AB'SCESS .'l_ [ Abfti,i F . :1hfi1fu'.,~°!-:-J.an 

AB'SCESSE S Ulceration ariling m any 
P art of the Body, and tending to Suppuration ; 
the (a me'with ·Impofthume; · · : ·· ~ ·., 
. ABCES'SION, a going away. L,· ," ·. 

~BCIS1S.IE [ in Cat:ic s,m om'. ) arc the 
Pan, of the 'Axis cut off by the Crtl inaces. 

ABSCIS'SION, a cutting off. L: ' 
ABSCISSION [ in Ajlrology ] is when 

fr,ree Planets bein g within the Bouricl s of their 
Orbs, and in di_lti:rent Degrees of the Sign, 
the thi rd comes to a Coniunfrion with the 
'!'iddle Planet, -and Cllls ?Jl" the Light of _ the 
t.,ft. . ' . 
· T~ ABSCO ND1 [.;b}:;,,d,r:, L.J to conceal 

er i!tJe' one~s fe1f, · ~ • ,·- • 

AB 
ABSCON1SIO.N, an hiding, L. . 

'AB1SENT [a!,ftns, L.J not pre{ent, out er 
the Way, miffing, F, .

ABSENTA1NEOUS [11bfentancus, L,] done 
in Ab(en<:e~ pertainir.g to Abfence, 

AB'SIS}[e.fA;'B,C,] Alphabets ofLet. 
.AP'SIS ten .to be learned ; Horn•'Books, 

Prjmers; :&',. · · . ,_ • · . 
AB'SIS l f'.',q.,t, Gr. 1 th7 bowed or atchecl 

' AP1SIS 5 Roof of an 6ven, Room, Houfe;. 
&e; the Rmgor Compafs ·of'a .Wheel, Alb 
a Term ufed by Aflronom,ri, when the Planets 
moving to theirApoga:um or Pcrigzum are at 
afiay; · " 
• ABSOLU,-abfolvcd, F. 

ABSOL'V A TORY [ ahf olutoire; F. of d. 
Jol~torius, L:] belonging _to __ a ~a.r~~ or Ac~ 
qu1ttal, • ·, - · . • · " 

To ABSOLV1E [abfalvm,J-- ·] to acq,iit 
or difrhargc of an' Al!cufati.on or Crim~ 'raid. 
againft one. L, · . .. 

ABSOLUTE [abfolu, F. of abfolutus, L.J 
free from the Power of another; that has Per. 
fefrion ·in itfelf, _arbitrary, unlimited, 

ABSOLUTE Eq1tati011 [in A.fironomy] are 
the Sums of.the Eccentrick and . O!3tiC Equ·a-
tions. ~ · , , .. • · 

ABSOLUTE Ej1ai, [La~v -'Ttrm] is one 
free of all mariner of Incumbr.inces and Con. 
ditions. · · 

"ABSOLtrTE Gravity [amorig' Pbilof,ph,rsJ 
is that Property in Bodies by which they u e 
faid to weigh fa much, without any regar,i 
to any Circumftances of Modification, and is 
always aa the ~a.itityofMattcr therein con-
tained. · 

,AnABSOI:l;TE Number [in an Algt!1raiclt. 
Equati•n] is that which pofleffeth one entire 
Part or Side of the Equation, and ia always a 
known ~antity. 

· ABSOLUTESpauis that which, conf.der
ed i11 its own N ature, without regard to an1 
outward Thinll'; always continues th: fame, 
and is immo•,ea ble. 
' AB'SOLUTELY f a~{o/~11:cnt, F, of atfa

lut,, L.J after an "abfoluto Manner, u the 
Terp,s of-a Propofition a·,e faid to be uken ab. 
folutely, i. c. ,without relation to any thing elfe. 
Sometimes it is ~fe~ _in opf)c.fitinn to Terms;: ~~ 
Conditio~s; ac;, Gcd does 111t fargi-r.1e 11101 al 1':,. 

!11ttly; but upon C,l:d,1_io.-1 c.f R,per.tanu and ',.;. 
11u11dment. · • ' ~ 

- AllSOI.U'TlON, a Pardoning, R cmitlinn 
or Forgivencfs of.Sins pronounced by a Prieft • 
F. of L. - " · - , . -

AB'SONANT. ( ahfomns, L:. ] prop,rly 
f9undi11g harlh, d_i fa&reeing from t~~ Purpofe, 
abfurd. ·· ' 

A IVSONOUS l alfo m,,, L.] t~e fam; _as ..1 •• 
f onam. .. · . 1 

ABSONIA'RE [ Old Rero,Js.J to lhun; 
avoid, detdl. · ,. 1 • ~ 

To ABSORB' [~ ,Srbtr, F . t:h!ir1m, L.} 
to fw,Uo w up, to wall:e or con fume . · 
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IN 
JNFLEX' IBLENESS, 7_ Ob!linary, Stiff. 
INFL EXIBIL'ITY, S nefs, an inflcxi-

1,lc Humour, F. of L. 
IN FLEXl'BLE [injl,xihilis, J •• i.e. n,n 

fi,x,hi!i, ) which canno.t be bended or bo"'ed ; 
not to be p,evai!ed upon or ptrfuaded. 

INFLEXION, a Bending, Turning, 
Windin~. L. . ' 

To INFLICT' (injligtr, F. injliE1um, L. 
q, d. Jligtrt in] to darh or flrikc againft, to 
lay~ l'unilbir.ent upon, • 

INFI.IC'TION, a laying a Punilbment 
upon, a Smiting. L. 

IN FLU ENCE [inftu,nti11, L,l a flowing 
into, a f :ndin~ forth Power or Virtue; the 
Power of a Superior over an Inferior. 

To INFLUENCE (injluer, F,] to fway, 
or ha•c Power ov t' r. 

IN1FLUENT linftu•ns ,' L.J flowing Into. 
IN1FLUENT ]ui&, · [among Pbyfitian1] 

Juic,sofa human Body, that by the C,intri
..ance of Nature, and Laws of Circulation, 
fall into an-,ther Current. or R,ccptacle ; as 
the Bili to the Goll-Bladder, &c, 

INFLUEN1TIAL, ' inlluincing, or bear• 
ing Sway. . , 
· JN'Ft..UX [injlu,,ur, L.J a flowing, or 
running into, · 
. To IN FOLD' (of in and Feall>,n, Su, 
einfalten, 'T,ut, ] to fold or wrap up, 

To INFORC'E [ enfarm, f ,] to prevail 
upon by Force of Ar~um,nt, to firerigthen. 

INFO 'tC'EMENT, a Compullion, or 
Conflu,nt. F. · 1 

To INFORM' [inform,,, F. ·info,111,m, 
L. q d. info,m'1m ductrt] tO t1i,e notice, to 
tell. to teach, inilrult, or make acquainted 
with, . 
. INFORM' [ infarmi,, L. ] mif-ft.apen, 

-.ithou r Ferm. • 
In FORMA Pauptri1 [L""" Pb,aft] is 

having Clerks and Counfd affigned without 
Fees, upon Atfid1vit made, that, the Suitor's 
Debts being paid, _heis not w·orth five Pounds. 
L. · ; 

INFORMA'TION, . a in,king kMwn, 
Telling. Ad,ic<, Inftrut\iim ; an Accufatian 
or Charee br"uih I •gainft one. L. 

INFORMA' TUS noofum [ i.e. lam 
not in formed J a formal Anfwcr made In 
Court by an Attorney, when he has no more 
to fay in defence of his Client, L . 'l. 

INFORM1ED Srari [in Ajlron,,,,y] are 
{uch of t be fixed Stars as ore eift ir.i10, or 
ranged under, . any F<1rm, 
· INFORM1ER, one 1Ybo inform, in a 

Court qf J ~icature, or before a Magifirate, 
againft fuch as 1ranfgrefs the Law. 

INFORM'OUS [inforrnt, F. informi,, L,] 
without Form, Shape, or Fafhien, 
• JNFO~'TUNATE [infort:i•l, F. of in
fortu_notus, L, i. •• nonfortu11atu1] unhappy, 
unfocky. · . 

JNfOR'TUNE, ' Misfortune, Cbaut, 
. 1Nf0R'TUNES (in .dftrology] Sar:.rn 

IN 
and Ma,,, fo called, bccaufc of their onfor-
tunare Influence•. . 

INFORTUNID [i,!fo,1u11atu1,L,] anfor- , 
lunate, Chout, 

To JNFRAN'CHISE· [ of front, F. 
/""""• Ital, free J to make a Fre;man o:i 
Denizen ; lo Incorporate into a Society or 
Body- Politick, 

INFRANCHlSE'MENT, infranchilinr 
fetting free, Difchar~e, Releafe. • 

INFRA Seopul~ris , Mufiulus [in Ana
r,my J a Mufcle ot the Arm, which ari(u 
from th,, lower Part of che Scapula. L. 

INFRA Spinotus Mufculu, (in AnalomyJ 
a Mufclc of the Arm placed bdow the 
Spina, L, 

. JNFRAC'TION, a break{ng in. L. 
!NFRAN'GIBLE [in.frangihili,, L.] not 

to be broken, durable, l\rong. 
INFRE'QYENT [inf"'!""";, L,1 that 

feld,,m happens, rare, uncommon, F. · 
INFRICA' TION, 7_ a rubbing or cha
lNFRIC'TION, S ling, F. 
To I.NFRING' E [i'!fingm, L. a . d, to 

break in upon J to break a Law, Cu ft~m or 
Privilege. ' 

INFRING'MENT, fuch Violation, 
BreJeh, &,. · 

INFRUGJFIEROUS [infrugifim, L.j 
not bearing Fruit. 

INFUCA'TION, a painting oftbe Fae~ 
a colouring or difguifing, L. ' 

INFUMA1TION, a drying in Smoak.I.. 
I_NFUNDIBULIFOR'MES [amone Bo

tanijl, I any Flowers lhaoed like a Funnel. 
JNrl,:NDIBULUM Cmhri[in Anaromy] 

the Brain Tunnel , a hollow Place in the 
Root of the Brain, throu~b. whioh ferous 
llumours arc difchar?ed. L . 

INFUNDIB1ULUM Renum [inAnatcmy] 
the Bafon through which ,he Urin• palfcs 
to the Ureters and Bladder. L ; 

IN FU'RIA TE- [ of in and furiotu,, L.] 
frat k mad or recovered from M adncls. 

To J~FUS'CATE [infufcatum, L.] to 
make d,rk or dulky. 

INFUSCA'TION, a making ~ark or 
dulky, L. . 

!o INFUSE [i•fufer F. of i~fufum, Sup. ' 
L. t. e fur1d(rem] to pour in or into, to foa.k. 
or tltep, to endue with, or infpire. · 

JNFU'SION, apourinr,in. F.oFL. 
1NFU1SION (in f'ho,moty] a ll.-eping of 

Dru~•• Leaves, Roots, &c. in fome Liqoor, 
in order to g~t nut their Virrue. · 

An lJNG f ]na,Dan.] a Meado,vorlow 
Ground, a C ommon. Lincclnjhlrt. 

To INGEMI'NATE [i•g<mmatum, L.] 
to dou hie or rrpeat often, · 

INGEM'.INATED Ft.w,~1 [among Flo
rift,] is when one Flower grows out of ano
ther. 

INGEMINA'TION, · a Doubling or Ri
ptating, 

L ll To 
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A 

D I C T I O N A. R Y 
0 ~-THE 

:NGLISH LANGUAGE : 
IN WHICH 

The WORDS are deduced from their ORIGINALS, 

AND 

ILL UST RAT ED iu their DIFFER ENT SIGNIF I CATIONS 

BY 

EX A MP LES from the heft WRITERS. · 

. TO WHICH Alli PllEFIXED, 

A II I S T O R Y of the L A N G U A G E, 
AND 

AN ENGLISH GRAMMAR. 

B v S A .M U E L J O II N S O N, A. M. 

IN TWO VOLUMES~ 

VOL. I. 

T H E S E C O N D E D I T I O N. 

Cum tabulis animum c:enforls fumet honefti : 
Audebit q,mcunque parwn fplendoris habebunt. 
Et fine ponderc cn&Dt, ct bonore inoligna fercntur. 
V crba movere loco I quamvis invita recedant• 
Et vcrfentur adhuc intra pcmetralia Vdbe: 
Obfcurata diu populo bonua cruet, a1q .. 

Proferct in lucem fpeciofa -.ocabula mum, 
Qyz prifcis memorata CallDDibut atquc Ccthegis, 
Nunc litu, iaformis prcmic ct clcfcrta mulbs. Hoa. 

LONDON, 

Printed by W. ST.RAH AN, 

For J. and P. KNAPToN; T. and T. LoNGMA N; C. HIT.CH and L, H.&wu; 
A. M1LLAa; and R. and J. DoDSLl!Y, 

l:VIDCCLV, 

D1y1t1zed by Google 
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ABR 
Rcllring to the pcrfon, :ir. a fcrv.:111t, . • 

6· Liking ,·er'I well the )'oung gentleman, fuch I took him to 
be admiltcd ihi!. Dciphanre:, t1he11t me, who well ih~wcd thc;_e 
is ~o (crvicc like his that li:rvcs b~cauCc hz lc,\'cs. S,d117, b. 11. 

Gootl maOcr, corporal, captam, for m)' old _dames fake, 
/h nJ my friend: 01c hath .no body to do any thmo about her 
v.J.tn I am ~,Jut, and Che 1:, olJ and t.:annot. help hcrfclf. •. 
'· ~-1H1.l.:/ptart s HmrJ IV. p. u. 

Aeo'i;T. adv. 

J. Circ~~!Y~cvw:ir.d f'ifier~, h:ind in Jund, 
Pollen r>f lhc 1C':i. and land, 
Thus J.., ~o 11bout, ub, •I, 
Thrice to ... thine, :ind thrice to _mine, 
And thrict: :igain to make u11 rnne. Shal:tfp. M«kth. 

2 In circuit. 
· My honcR laJs, .I'll tt:11 you what I am about.~ Two yards 
and mort,-No quips now Pifiol : indeed I am Ill the w_afie 
t yards ab,ut · but I .am about no wafic, I am about thnft. 
wo ' Sbnhfrcart's Mrrry lYit1ts ef 1/!'indjor, 

A run nhout was ev'ry pillar there, 
A p0li!b'd mirrour fhonc not half fo clear. D1Jd, Fohltt. 

j, N{~!11fc~ the bo:i.ts were come within abo1Jt fixty yards of the 
pi!l;;r, they found thcmfclves all bound, and could go_ no far
ther i yet fo :is they might move to go ".lbo~t, but might n?t 
app:-c:tch nearer. Ba~·~11 s New Ata/1111111. 

•· Hue and there; every w:i.y. 
Up raft the ~cntlc \·irgin fro'!l her place, 

And lookcJ all about, if fbe m1 i1ht fpy 
Her Iu,·cly kui,.ht to mo\'e his manly pace. 

° Fairy ~um, h. i. cont. 2,jlpnz. 33. 
A wolf that was p:ill labour, h:1d the wit in his old age, yet 

10 mJke the bdl of a bad ~amc; he borrows a habit, and (o 
, ;.~"the goes, .be~g,ing charity, from door to door, ~ndcr the 
di1gt:i1t or a pilgrim. L .I'':Jlra~1g1. 

S· With r, before a verb ; as, oh~ut to/Ji upon the point, with
in~ fmall difbnce of. 

Thefe dying Jovers, :ind their Aoating fons, 
Scrpend rhc fiiht, :rnd filencc :ill our guns: 
Brnm· and youth, <1h,ut to perifb, finJs 
Such ;whle pit)' in bra"e Eng,lilh minJs. T~dl,r, 

6. The longdl W11.}', in oppolition to the fhort flrai;ht way. 
Gold h:i.th thefe n:1turcs ; grcatncfs of wcii;ht ; clofcne(s of 

parts; fixation ; pliantn-:fs, or foftnefs ; immunity from rufi ; 
colour, or tinllurc of ytllow: Therefore the furc way ( though 
moll ah~11t) to make gold, is to know the caufes of the IC\'cral 
mtum before rehearfi::d. Ba(Ol/J i\'at11rol Hijl. N\) 328. 

Spies of the Volfcians 
Held me in chaft·, that I was forc'd to wheel 
Three or four miles ah,i1t ; elfe had I, Sir, 
H:.ilf an hour fince brou~ht my report. Shol.r!p. Corir,!011u1, 

,. To bri:ig :i.bout; to hr:113 to the point or !late dcfired ; as, 
: b! h.u bn:ight a6;ut his pu1-pofc1. 

Whether this will be brought olnut, by bre:i.king his head, 
I mr much qudlion. Sprllotor. 

I. To come about; to come to fome certain fhte or point. 
Wherefore it came to p~fs, when the timi: was come about, 

3ftcr H.1.nnah h:id t:once1ved, that fhe bare a fou. 1 Sam. i. 20. 

One evrning it bcfd , that look ing out, 
The wincl th~y long had wifh'd was come a/ml/; 
Wdl plcls'd the}' went to rdl i and if thl' ~ale 
1·~1 morn continu'd, both rtlolv'd to fail. D,yd. Fu/,la. 

f. To go about a thing: ; to prepare to do it. 
Did not Mofcs give you the law, anJ yet none of you 

l:cepeth the law? \Vhy go ye oOout to kill me? Jclm vii. 19 . 
In common language, they fay, to comt atout a 01an, to cir

tllm.'ml him. 
Some or thefe phrafes feem to derive their original from the 

Frcnchll ho11t; vtnir Q bout d'u11c choft; t1tnir /nut de <JU!I• ,. .... 
A. Bp. for Archbifhop; which foe. 
JBRAClD~fBRA. A (upcrltitious charm an-:iin fi an-ues. 
f,ABRA'DE. v. o. [obrndo, Lat.] To rub ~ff"; to ::,wear a-

way fro~ the other pa rts ; to walle by degrees. 
Hy thrs means there may be a continued fuppfy of what is 

fam6ivcly abradrd from them by decurlion of waters. 

An.AHM,t's BALM. The name of 1;~'~~,~~igit1 if Mot1#nd• 
ASlA'nos. [See ABRADE.) 
1• The aa _o~ abr:1ding ; a rubbing off. 
2• [I~ mccl1cme. ] The we::i ring away of the natural mucus, 

which covers the membr:rnes, particularly thofe of the fiomach 
•Tr'ld gut:s, by corrofive or fh :i.rp medicines, or humours. fl.uin9•, 

l he matter worn off" hy the attrition of bodies. 
Aat"AsT. adv. (Sec BREAST,) Side by fide; in fuch a po

tion that the breaHs 1nay bear agaiml the fame line. 
M ~Ir co1ifi11 Suffolk, 

Y fou l fhall thine keep company to hea\•cn : 
~~ry, rweetfoul, for~ine, th~n Ryabrtajl, Shok. Hmry V .. · ,rtr honour tran·ls m a flre1ght fo narrow, . 

1ft one but £0Cli ahrtt!/1, Sha(tfp. Tnilu1 a,,d Cr,ff:Jo. 

► 

ABR 
The riders rode ol>r1tyl, and one his fi1ieIJ, 

His Janee of cornel-wood another hrld i 
The third his bow, and ~oriou.s to behold ! 

Aau~~~~•fi~~cq~:e;;c~~~f urnilh'd gold, Drydtn's Fllh/,s, 

T, ABRl'DGE. "· a. [abrtg", Fr, abbrr,;,, Lat.] 
1. To make Charter in words, keeping fiill the fame fubfiance. 

All there fayin~, being decl::ired by Jafon of Cyrrne in fivo 
books, we will efiay to abridgt in one volume. 2 M«c. ii. 13. 

2. To contra.cl:, to diminilh, to cutlhort. 
The determination of the will, upon enquiry, is following 

the dircclion of that guide i and he, that has a J><>Wer to all or 
not to al\, according as foch determination direcls, is free. 
Such determination ohridgu not that power wherein liberty 
confilh. 1.,,1,. 

3. To deprive of; i;i which fcnfe it is followed by the particle 
from or of, preceding thcthingtalcen away. 

I have difablcd mine db.re, 
By lhewing fomething a more (welling port, 
Than mf faint means would grant continua.nee; 
Nor do now make moan to be abridg'd 
From fuch a noble rate. Shole/juort's M",btmt ef l'miu .. 
They were formerly, by the common law, difcharged from 

pontage and murage; but this privilege has been ohridgtd them 
fince by fovcral fiatutcs. Ayliffe'1 Panrgon Juris Con~ni<i. 

An1u'n cc n OF. port. Deprived of, debarred from, cut lhc,rt. 
An ABRIDCER.. 

J. He that abri1lgcs; afiiortencr. 
1, A writer of compendiums or abridgments. 
ABRJ°DCMl!NT. n. f. [abrtgtmmt, Fr.] 
1. The contracl.ion of a larger work into a fmaJI compa(s. 

Surely thi~ comm::indment containeth the law and the pro• 
phets; and, in this one word, is the obridgmtr,t of all volume.s 
of fcripture. Ho,l-tr, b. ii.§ 5. 

M yfdf have pby'd 
The int'rim, by remembring you 'tis pall; 
Then bro()kc1b,itlgmcnt, and your eyes advance 
After your thought, Hraight back aga in to .France ? 

. . Shoi:1_.'pe01·t's H111ry V. 
l~olatry ts ccrramly the firfi-born of folly, the grc,U anct 

leading p~r.adox; nay, the very f»ridgmmt and furn total of 
all a~fu.rd1t1.es. . South's ~ltm~ns .. 

:l, A d1m1nut1on in genera.I. 
All trying, by a love of littlencfs, 

To make al,ridgmtnt1, and to draw to 1e(s 
Even that uothing which at firfi we were. , D onnr. 

3. Refiraint, or abridgment of liberty. 
The confiant defire ~f happinefs, and the confiraint it put.s 

upon us, no body~ I thmk, ~ccoums an ob,id,gmmt of liberty, 
or at lcaft an abr,d,:mrntof liberty, to be complained of. 

Ano' ACH, ndv. [S<e T, BROACH.] Lael,, 
J. ln a poflure to run out ; to yield the liquor contained; · pro• 
· pcrly fpolc:('n of vcll'cl~. 

The Templer fpruce, while ev'rv fpout's nhroo.·h 
Sta,ys "ti ~I 'tis fair, ~·et feems to cail a coach. S ;,1. •iji's Mi[. 

fhe J~rrs ~f gc~ rous wine ( Acefies' gift, 
When his Trmacnan lhores the na\·y left) 
He fct obrooc~, and for the feafi preiar'd, 
In equal portions with the vcn'fon Diar'd. 

. D-'Jdm's /l"irgifs IF.nrid, VD/. jj, 
2 , In a fi 3ur:u1vc fcn(e: in a fiate to brc difillfi.:d or advanced • i.n 

a 11:ate of fuch beginning a.~ pn,niifes a progrc(s. ' 
Th.at m::i~, rhat fit, within a monarch·-. hearc,1 

And nptns III the funfhinc of his favour, 
\VoulJ he aburc the coura'nancc of the kinn
Alack. ! wh,n mifchicf:. might b¢ fct obroa,h:' 

. 1~1 01ado.w of fuch grcatncl~ ! Shal:tfp,an'1 1-ln:ryIV.p. ii. 
AeR o.AD. oa-:;. (compounded of n and broad. Sec BROAD.] 
J . ,vuhout conhnementi widely; at large. 

lntcrmit no wacl'h 
A g:tinfl a wa.k.efu! foe, while l ahrifltl, 
Thro' .ill the coafb of dark. dellrucli~n feelc: 
DeliY'C:~ance. · Afillo11'J Parodi,,' L tflt h. ii, /. 463. 

A;am, the. lorti;ly fox roams far ob,:oot!, 
On Jccrct rapine bent, and midninht fr.rnd • 
Now haunts the dilf, now travcrl~s the l.a\:n 
And Ries the hated neighbourhood of mau. • P rior. 

2. Out of the houfe. · 
Welcome, fir; 

This cell's my court; here ha,·e J ftw 2.ttendantst . 
And fobjeCh none obrDnd. Sl,drfj,rar1'1 'I'an{l1/I. 

. Lady--~::ilked a whole hour ahrDod, witnout dying after 
It; at lcall m the time I {bid; thouah Che feeined to be 
fainting:, and had convulfi\·e motions li.:\'C~al times in hl!r head. 

Papc's Ltturs. 
3. In _another country. 

They thought it b~ttcr to be fomctA:hat hardly yoked at 
home, than for t"Vt:r t1brot1d, :mJ difcredited. HD11lrr. Prrj: 

Whofoever otll'rs at ve1b.1I trannuion, Jhall ha.tc the mif
fortune of th::it young travdlcr, who J..,{l his own langu~gl! 
ahnad, ;lnd brought home nn othe-r i110:c:11I uf it. Sir .J.Dc11hum. 

D Wha, 

i,q,1,zEi >vGoogle 
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I N F iNO 
·lie lhould regard the propriety of his words, and get (olht 

infrrmation in the fubjoct he intends to handle. Swift. 
J. To pour in; to inAii. 

Thefe men have had longer opportunities of i".[ormatian, and 
arc equally_ concerned with ourfclves. Rogtrs. 

2 . Charge or accufation exhibited. 
3. The alt: of informing or a8.uating. 
INF01R.M&R. n.f. (from inform.] 
1. One who gives intelligence. 

This writer is either byaffed by an indin:ition to believe tftC 
worft, or a want of judgment to chufe hi.i informers. Swift, 

2. One who difcovcrs offenders to the magifiratc. 
There were fpies artd infartnn-1 {et at work to watch the 

company. L'Ejlrang,. 

Thou almofi: mak'ft ITle Waver in my faith 
To hold opinion with Pythagoras, ' 
That fouls of animals infufa themfelve, 
Into the trunka. of men. Shaltfp. Mwcblllll of Yu1icl'. 

My early m1firers, now iny arident mWe, 
That ltr~ng Circean liquor ccafe t' in.f1tft, 
Wherewith tbou didft intoxicate my youth. J;)1nham. 
Why Chould he defire to have qualitie. infofiJ into hi, (~~ 

whicl) himfelf never polfelfed I Swip. 
Meat mull be With money bought i 

She therefore, upon fccond thought, 

Let no court fycophant pervert my lenfe, 
Nor fly infrmtr watchthc:fe words to draw 
Within the reach of trcafon. Popt. 
/TJfar,mn are a 'detcfiablc race of people, although fome-

lnfuld, yet as it were by ftea i1h, 
Some fnl.all regard for fiate and wealth. 

2. To pour inio the mind; to infpire into. 
For when God"s hand had written in the bcari:, 

Of our 6r{l parents all the rules of good, 

. Swift. 

times neceffary. Swift. 
INFO'RM1 DABL E. adj. [in and formidabili s, Latin.] Not to be 

feared ; not to be dre:.1ded 
Of flrcngth, of coura£;C haughty, and of Jimb 

Heroick built, thou.:h of terrdlrial mold; 
Foe not info,midahl;, exempt from wound. Mi/ten. 

}?<-FO'RM lTY. n. /. (from b,formi1, Latin.] Shapeleffoefa. 
From rhis narrow time of-gdlation may enfue a fmalnefs in 

the exclufion ; but this inferreth l'lo i11farmi1)'. Br,wn. 
INF01RM OUS. adj. [infarn,t, French; i11JOrmiJ 1 Latin.] Shapelefs; 

of no regular figure. 
That a bear brings forth her young inf, nwta and unfhapen, 

which {he faJhionerh after by licking them over, is an opinion 
not only common with us at prcfent, but hath been delivered 
by ancient writers. Bnwn', //u!Jar Errours. 

INro'R.TU!'!ATE. adj. [i,ifort1tnl, Fr. infirtuna:ur, Latin.) Un
happy. Sec UNFORTUNATE, which is commonly ufcd. 

Perkin, feeing himfdf prifoner, and defi:itute of all hopes, 
hav ing found all either falfe, faim, or i,f'or/unot1, did gladly 
accept of the condition. Bacon' 1 Ht11r1 Vil, 

To INFRA'CT. 'Va. [infrallus, Latin.] To break.. 
F"lling fa.ft, from gradual flope to flope, 

With wild j,,J"rolJtd courfe and leffen'd roar, 
It gains a fafcr bed. Tlmnfan'r Sumnur, 

JNFR A1 CTION. n.J. [in[ratlion, French; in.fraOio1 Latin.] The 
alt of brcaicing; breach; violation. 

By the fome gods, the juA:ice of whofe wrath 
Punifh'd the inf aFJio,, of my former faith. IPOl.'tr, 
The wolves, prdending an in/r0Elio11 in the abufe of their 

hoilages , fdl upon the theep immediately without their dogs. 
L'Ejlrongt'r FaMu. 

INFRA'Nc;IB LE. adj. [in and fro11g.:h.'t.] Not to be broken. 
Thefe atoms arc fuppofcd :r.j--angiblt, extremelyco1npalkd 

and h<1rd, whi.:h compaC.tcJ.nefs and hardnefs is a demon(lra
tion th ..tt nnthing could be produced by them, fince they cou1J 
never <.:ohere. Chqn,·, Phil. Prine. 

}NFRE.Q._lJENCY . n.J. [infrrtj_Utr.t!o, Latin.] Uncommonnefs; 
rarity. . . 

· 1 he abfcnce of the go:ls, and the r,,frtqumcy of ohJe:ls, 
made her yield. Br ome'J Notu 011 P,pt's Gdyffey. 

)r,;;FRE'Q.YE ·•T. adj. [i•freq111m, Latin.] Rare; uncommon. 
<Io lNFRI GJDATE. v. "· [i 11 anJfrigidur, Latin.] To chill; 

to make cold. 
1 he drops reached little furth .. r than the furface of the li

quor, whofe coldnefs did not i11/ri)d . .t1 thofe upper parts of the 
glafs. B,yl,. 

T, INFRl'NGE. "· a. [infii,;;,, L at in J 
1 . To violati.:; to break laws or contraCts. 

Thole many haJ not dar·d to do th;it evil, 
lfthe hrfi: man that did th' edict if,i,.-gt, 
H ad aniwer'd for hi s deed Shal:t[ftort. 

H::ving infring',J the law, J wave my righ t 
As king, and thus lubmit myfc!f to fight. TJ/aiia·. 

2. To dcfi:roy; to hin,:e~. . . . 
Homili(.'5, I.H:in:; pl :un and pnpubr rnftrull.1ons, do not ,n-

fringt th<.:: efficacy, although but n:.,d. Ho,J,,-. 
Brig.ht as the J cathlcfs god<: a_nd l:appy, fi1e 

From all that may i;,f hgt dd1:;ht i~ fu:e. . l f:aller. 
INFRJ 'NGHlli.NT. n.J: [from injii11g,.] ll1cach; v1olat1on. 

The pun101in; of this ,11frii-g,·1,w11 is proper to that jurifdic-
tion againJl which ~he c~ntc?ipt is. ~'lormd,n. 

}NFRJ'?<-GE :L n.J. [trom infringe.] A breaker; a vwlator. 
A clcrcr\'man's habit ought to be without any lace, undc~ :i 

fevcre pc~·alty c,, be inflideJ on the iji·i,:;,tn of _ch: provinc1.i.l 
confiitution. A_1 !ijfo Por,,g~n. 

J~r o'r-01euL lF OR?. I. "·/ [infun:h'bu"um andfr,rma, Lat.] Of 
the 0,apc of• fum~el or tumli:I). . _ 

J r,;:FU'RIAT .E, adj. [ t11 and Juno, Latin.] Enraged; raging. 
At th' other bore, with touch of tire 

Oil.-teJ and i,ifuriott. ' 
.Fir'd bv the torch of noon to tenfolJ rig:e, 

So that their !kill infus'd furp,fs'd all arts 
That ever were before, or fince the Rood. ·D(l1Jiti; 
Sublime ideas, and apt words infufa; . . 
The mufe inilrua my voice, i:nd thou inrpire the Dlufe, lufc-. 

He inf1t1'd 
Bad inAuence into th• unwary breaft-. Miltrit. 
lnf11/1 into their young bfeafts fuch a noble ardour at will 

make ,hem rellowned. Milton. 
3• To fleep in any liquor with a gentJe beat; to macefite fo as 

tO extrall: the virtues of any thing. 
• Take vi0lets, and inf11/ 1 a gfJod pugil of them in a quart of 

vu~~gar. . Ba,"1111 Natural Hijlory. 
,t.. To make an infution with any ingfedient:; to fupply~ to tine• 

ture, to fatUrate with any thing infu(ed. 
Drink, i,rfuftd with Heth, will nourifh faller and eafier than 

meat and drink together. Boc,n's N-111ural Rijl,ry~ 
5. To infpire with. . 

Thou didfl (mile, . 
l,![,f,d with a fortitude from heav'n. Shd,fp. T,mpy1. 

lnfuft his bre.i.fi: with magnanimity, 
And make him, hakedt foil a man at arms. Sbolefpt11ri. 

.JNFU.S IBLE. adj. [from i;(ufa.] 
1. Poffible to beinfu(ed. 

From whom the dollrines being infuftble into all, it will be 
more neceffary ~o forewarn all of the danger of them. Hamm. 

2. Incapable of diifolution ; not fufible. 
Vitrification is the lafi: work of fire, and a fufion of the falt 

and earth, wherein the fufible fa.lt draws the earth and infu/lhlt 
part into one continuum. Brown', J/ulg,;r Ernurs. 

INF'u'srnN. n.J. [infujim, French; inf".fio, Latin.] 
1. The act of pouring in i infiillation. 

Our language has received innumerable elegandcs arid im"'.' 
prove men ts from that infufan of Hcbrairms, whicb arc derived 
to it out of the poetical paf13ges in holy writ. ..-fddifon. 

2. The atl: of pouring imo the mine ; inf pi ration. 
\-Ve rarticipatc Chrifi partly by imputation, as when thofe 

things which he did and fuffereJ for us are imputed. to us for 
righteoufnefs; partly by habitual and real infufon, as when grace 
is inwardly bt.:fiowcd on earth, and afterwards more fully both 
our fouls and bodies in glory. Hool&. 

They found it would be matter of great debate, and fpcnd 
much time ; during which they did not ddire their company; 
nor to be troubled wi::h their infuji,ns. C/ortndon. 

Here his folly and his wifdom are of his own growth, not the 
echo or i11J11ft:m of other men. Swift. 

3. The aa of fieeping any thing in moifiure without boiling. 
Repeat the in/flj1on <.if the body oftener. B11cm. 

4. The liquor made by infufion. 
To have the infufion firong, in thofe bodies which have finer 

fpi rits, repeat the infufton of the body oftener. Bacon. 
Jr,;Fu's1vE. adj. (from injrifi.] Having the power of infufion, 

or being infufeJ. A word not authorifed. 
Sul! let my fong a nobler note affume, 

And fing th' inJufiv1 force of Spring on man. Th,mfan. 
]NCA'TE. n.J. [in and gate.] Entrance i pallage in. 

One noble pcrfon ftoppeth the ingu/r of all that evil which 
is looked for, and holdeth in all thofe which are at hi~ hack . 

Spmjtr 1"1 11 l rr/.,nd. 
INGANNA 1TI0N. n.f. [ingonnarr, Ttalian.] Cheat; frauJ; de

ception; juggle; delufion i impoilure; trick; flight. A word 
neither ufcd nor uccdfary. 

Whoever {hall refign their reafons, either from the root of 
deceit in themfclves, or inability to rcfifi fuch trivial ingon11a
tio•1r from others, are within the line of vulgarity. B.•·O'Wn. 

]N GA' ·• HERING. n.f. [in and gadering.] The atl of getting 
in the har, efi:. 

· Thou fhalt keep the feafi of irgothtring, when thou hafi: ga
thered in thy labours out of the ~eld. Ex. :xxiii. 16. 

IN GF. , in the name, of places, fignifies a meadow, from the Saxon 
m;s, of the fame import. Gibfan's Comdtn. 

Th' i,furiatt hiil l~rth /hoots the pd!a r'd~ flame. T hem/on. 
Jrn·uscA'·• 10N. 11.J. [11,fi1Jcmm, Lat in.) I he acl: of darkcn-

'7"i, lr-GE 1MINAT£. v. a. [in;emi,ro, Latin.] To double; to 
repeat. 

He would often ing,mi,ralt the word peace, peace. Clar.n l:11. 
}NGF.M IN A'T10N. n.J: [in and gm1inatio, Latin.] Repetition; ino- or hl.!ckeninl!. 

To 1NFU'.:>E. v. J. [ilififtr, French; i11f4~·1, Latin.] reduplication. 

D1gi1Z€d iyl~oogle 
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Abridge

ABRIDGE', verb transitive abridj', [G. short, or its root, from the root of break or a verb of that family.]

1. To make shorter; to epitomize; to contract by using fewer words, yet retaining the sense in substance -
used of writings.

Justin abridged the history of Trogus Pompeius.

2. To lessen; to diminish; as to abridge labor; to abridge power of rights.

3. To deprive; to cut off from; followed by of; as to abridge one of his rights, or enjoyments. to abridge
from, is now obsolete or improper.

4. In algebra, to reduce a compound quantity or equation to its more simple expression. The equation
thus abridged is called a formula.
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INFRINGE, verb transitive infrinj'. [Latin infringo; in and frango, to break. See Break.]

1. To break, as contracts; to violate, either positively by contravention, or negatively by non-fulfillment or
neglect of performance. A prince or a private person infringes an agreement or covenant by neglecting to
perform its conditions, as well as by doing what is stipulated not to be done.

2. To break; to violate; to transgress; to neglect to fulfill or obey; as, to infringe a law.

3. To destroy or hinder; as, to infringe efficacy. [Little Used.]
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588 , IN THE YEAR OF OUR LORD, 1805, 

---------------------·-------

FirR meetia&, 

Prc2m\Jle. 

Proof of Fire-Arms. 

ble inhabitant of faid town of l1'frifan, requiring him to notify and warn 
the inhabitants of faid town, who are qualified by law to vote in town af. 
fairs, to meet at fuch time and place as {hall be expreifed in faid warrant, 
to choofe all fuch officers as other towns within this Commonwealth are 
required by law to choofe in the months of March or April annually; 
and the officers fo chofen !hall be qualified as other town officers are, 

[This aa paffed March B, 1805.J 

CHAP. XXXV. 

An act to provide for the proof of fire arms man
ufactured within this Commonwealth. 

'l X THEREAS no provifion hath been made by law for the proof ~f 
V l fire arms manufa6ured in this Commonwealth, by which it is 

apprehended that many may t)e introduced into ufe which arc unfafe, 
and thereby the lives of the citizens be expofod, to prevent which 

SECT, 1, BE it ma8ed by tl/c Sennle and Ilot!fa of Repre-
_{tnlativu, in Gt11cral Court q/[embkd, and by tht authority of the fi1111e, 
That the Governor, by and with the ad\'ice and confcnt of the Council, 
be, and he hereby is empowered to appoint, in any part of this Com

tirnmnrfirr• monwealth where the manufaaure of fire arms is carried on, fuitahle 
•rn.11 10 hr "I'· perfons to be provers of fire arms, not excecdin$ two in any county, who 
poinicJ. thall be fworn to the faithful difcharge of their trnll, whofo duty it 

fhall l>c ro pro,·e all mufket barrels and pillol barrels, which being fuf. 
ficiently ground, bored and brecched,{hall be offered to him to be rro\'
ed; who {hall prove the mufket barrels twice in manntr following, \'iz. 
foll with a charsc confifiing of one eighteenth part of n pound of po\\'. 
dcr, one ounce ol which ,in a five & an half inch howitz, nr an elevation 

"""' ~,m, m of forty fivi: degrees, will carry a twenty four pound fhot, eii:;hty yard:;, 
,,. t, proved'. with n ball fuitcd to the bore of the barrd; the fccond proof to be wirh 

a cha1gc confifting of one twenty fecond part of the fame powder, with 
;1 ball fuitccl to the bore of tlw barrel ; and fhall pro\'c the piflol barrels 
once with a chargcconfillingofone twenty fecond part of a pound of pow~ 
clcr, one ounce of which, in a five and half inch bowitz at an cle\·ation of 
forty fi\'C dcg~ces, will carry a twenty four po~nd f1_10r fcvcnty yards, 
\t"ith a ball f u11c<l to the bore of 1hc barrel; wluch foul powder :rnd ball 
ir fhall be the duty of the prover to provide; and i(1he laid mufkct and 
pifiol barrels {hall fl and the _ proof :,forefaid, and f11all in no refpet1 
fail, then it 01.,\1 be the duty of the faid prov~ to fiamp the fame on the 

!;~~ ;;:r~~v~~ upper (1de, and within on~ and an l~~l.f _iuchcs of th~ breech of foid bar
nur~rd. rcls, wnh a !lamp confifimg of· the m11tal letters of the prover's name, 

;md over 1b,,fe letters the letter P. alfo, in the line of the fai<l initial let
ter:-, and fu1 ther up foid barrel the: figures dffignating the year of our 
Lord in which the proof is made, nnd o\'cr the faid fiAmes rhe lellcrM. 
\\hich faid lcucrs and figures {hall be fo deeply imprcllcd on fahl barrd, 

as 
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IN THE YF.AR OF OUR LORD, 1805, 

First Baptist Society in Limington. 
-------------------------------------· 

as that the fame cannot be erafcd or disfigured, and fha\l be in the form 
.P M 

following AH , 80 s; and when any barrels {hall bur(\: or lhall in any 
manner fail in the proving as aforefaid, fo that in the opinion of the 
prover they are i;nfit for ufe, they {hall not be fiamped, but the faid pro-
ver lhaUfuffer the: owner to take them away; and any prover fo prov-~ 
ing mufket or pil\ol barrels as aforefaid, fhall be entitled to receive from m. 

the owner, for each mufket b~rrcl thirty three emfs, and for each pifiol 
barrel twenty five ci:nts, whether the fame fiand proof and are Clamped 
or not, · 

SECT, 2. And be it further em1lled, That if any pcrfon, after the 
firfi day of June nexr, 01all manufacture within this Commonwealth, 
any mufket or pifiol, without having the barrels proved and fiamped as Penat:y for 

aforefaid, except fuch as are or may be manufaaured in the armory of no, havin,: 

the United Stales, or in fulfilment of fome contracl made and entered arm, pm .. L 

into, or that may hereafter be made and entered into, for the manufac-
turing of fire arms for the United States, {hall forfeit and pay for every 
fuch mufket or pHtol the f um of Im dollars, to be recovered in an atlion 
of debt, before i.ny court proper to try the fame, by any perfon · who 
fhall fue for and recover the fame, to his own ure. 

SEc1·. 3. Andbeitfurthtr tn,1lfcd, That if any perfon after the P I i c 1 
faid firft day of June next, fhall fell and deliver,or Chall knowingly pur- 1;:~aa? 1i:ryi~~ 
chnfo, any mufket or pifiol, which Otall have been rnauufaclured within 1r 1111 001 pro"• 

this Ccm1monweahh after the faid firfi day of June next, which {hall not rd
' 

l1avc the marks of proof above required, the perfon fo foiling and the 
1)crfnn fo purchafing {hall each forfoit the fum of ten d,"lars, to be re, 
covered by action ot debt before any court proper to trfthc fame, to the 
ufc of any perfon who lhall fue for and recover the fa1ne • 

. Sr-.cT. 4. And be itfurtbertnacfed, -'fhatif any perfon Chall falfe-
ly forg~ o.r ahcr 1hc namp of any pro~e, of fire arms, f9 appoi~ted as Ptnah)·forror. 

afortfmd, 1mprdfc<l on any mufkct or p1fiol barrel,. purfuant to this ncl:, ,ini: Oamp 

and be convided thereof before the Supreme Judicial Court, he fhall 
he puniflml by fine, not exc~ecing fifty dollars, nor ler, than twmtydol-
J,m, according to the nature and aggravation of the offence, 

[This act paired March 8, 1805. J 

CHAP. XXXVI. 

An net .to incorporate a numhcr of the inhabitants 
in the town of Limington, in the county ofYorl(, 
in to a. separate religious ·Society' by the name 
of 'J'lw hr.'it Baptist Society in Limington. 

SECT, BE iunnlled by the Smale and 1-Iotifeof Reprrfmtalivti, in 
1

' General Court njfambled, and by the authority of the fi1me, 
That Ebenezer Clarke, Jamc:3 Marrs, Solomon Stone, William Chick, 

Darzillai 
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GEORGE CLINTON, Efq. Governor. 191, 

L>~-~~!,~.~::t •~; it ji1rther en.,zt/cd by the authority ,n/orc1;1,~, Tha~ it lhall_and 
tiir.-.:t mouic• to 1,e may be lawful for the fm:holo..:rs anJ. mhab1tants ol the 
:/,!t! • .:"'" repairing faid town of Brooklyn re1iding within tht' limits aforefaid, 

0 

• at any town-ntfeting, to direct fuch furn or fums of money 
as tbey fhall deem necdfary and proper for the purpole a[orefaid, to be rai:ed, 
levied and collected, at the fame-time, and in the fame m~nner as the monies 
tor the mainten1..'lce and fupport _pf the poor, within the fame town are by 
law din:&J to he raifed, levie,.µ1d colletkd, and to be paid into the hands 
of the town-clerk of the fame _vm, to bt: by him paid and appiied for the 
purpofes aforefaid, at fuch tim nd times, and in fuch manner as th:: major 
pm of the firemen aforefaid, fhall from time to time dircd and appoint. 

C H A P. LXXXI. 
All A CT to prevent the ftori:1g of Gun-Puwder, u·ithi:1 certain Part, oft/,e 

G,y of New-Yurk. • 
Paired 15th March, 1788. 

W HEREAS the prattice of floring gun-powder within ceruin parts 
of the city of New-York, is dangerous to the fafety of the faiddty • 

Therefore, 
I. Be it enatl.:d l,y the pco,~le of the ftatc of .l\'ew-Jork, reprep:1tcd i11 .fe11ate 

•nd a§i:mbly, a:1d it iJ hereby e,:a2cd !,y the autl,or:ty of the jiune, That it 
No p,rfon to 1<,7. fhall not be lawful for any perfon or perfons, to have or 

~:,;'.\!~ ;'n8 
_:,;:•~.; keep any q~unti:Y of gun-powder exceeding twcnty-l'ig!1t 

pbce w:11.-n ,.,~ mile pounds weight, in any one place, houfu, fiore or out-houfo, 
~~~ :;~•~;~;:;!d::;;! lers than one mile to the northward of the city-hall of the 
four p:u-ccls. faid city, except in the puhlic magazine at the frelh-water, 
which faid quantity of twenty-eight pounds, !hall be feparated in four fione 
jugs er tin cani!lers, each of which fhall not contain more than feven pounds; 
:md if any perfon or perfons /hall keep any greatt:'r qwntity than twenty
~ight pounJ.s, in any one place, houfe, fiore or out-houfe, or if the fame 
gun-powder fo permittt:d to be kept as aforefai<l, fhall not be f~parakd in the 
manner herdn above direeted, he, fhe or they lh.111 forfdt all i"uch gun pow
der fo kept, contrary to the true intent and meaning of this att, or fo permit
ted to be kept, and whid1 fh.,ll not be feparated as :iforefaid; and lhall alfo 
forfi:it the furn of fifty pounds for every hundred weight of powder, and in 
that prop_onion for a greater or lefs quantity, to be recovered with coils of 
fuit, in any court having cognizance thereof, by any perfon or perfons who 
will fue for the fame. Provided always, That all atlions and fuits to he 
commenced, fued or profecuted, againfl any perfon or pcrfons for any thing 
done contrary to this act, !hall be commenced, fued or prolt:cutcd within 
two calendar months next after the oflence committed, and not at any 
time therealter. 

II. And to avoid dan~rs from gun-powder laden on board of any fhi? . 
or other velfel, arriving from fea; Be it farther enaOcd VJ' the a1111iori~I' n_(or.:~ 
Onnman,1,,., ofv,r- fi,id, That the comm:m<ler or ewner or owners of t:\'ery 

r,b ro t.11J and _n_o:-, fhip or other veifel arr;ving from fea, and having gun-powdt-r 
f;\::;•~ .. ,W~; on board, fhail, within twenty-four hours itirr her mi val in 
arrival. . the hatbour, and before fuch !hip or other ve11d be hauled a
long fide of any wharf, pier or key w:thin the faid city, land the faid gun-pow
der, by means_of a boat or boat», or other finall era Ii at any place on the Ea!V 
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19i L A W S or N E W - Y O R K. Elcven:h ~effion. 

'River, eat'l of the wh:irfnow bu:lding by Thorn:\S Buchanan, or at :my pJ.ic~ 
on the North-River, to the northward oi the :iir-furnace, which may be 111011 
contiguous to any of tire nng,,zines, and fha!I c:iuli: the famt: to be Ho red in 
one of the 11ug.1zines now hui!t, or hereafter to be built fur that purpoie, on 
pain of forkiting ,,ll J'uch gw1-powder w :iny perfon or pt:rluns who will fue 
and proft:eute for the fame to eil~cl, in m:rnn~r aforefaiJ. 

Ill. AnJ to prcwnt :rny evil confequen(Js which may arile from the C"ar
riage of gun-powder, Be it ji1r1hcr e,~ui!cd .l:>f the au~iJ,,,i{y_,ifu;..:_/,id, Th.lt 

No ,,,,,-powder ,0 all gun-powder wluch fl1:cf be earned tluou5h the flreets 
lie ca~rieJ :iffo'. the of the faid city, by cartS, ca1ifages, or by hand, or other wife, 
!':t"r:;~:. ~~, ~~'.\1.~ fhall be in tight c,,1ks, well headed and hooped, and flull r;;;;t· f,rtcitm;; th• be put into b.,gs or leather cafes, and entirely CO\"Cred th~r..:-
. with, fo th:it no powder nuy be fpi\lt:d or fcattcrd in the 
pa!hge thereof, on pain of forfdting all fuch gun-powder as 111311 he con
veyed through any oithe !lret:ts aforcJaid, in any other m:mncr than is here
by directed; and it lball and may be lawful f,)t :iny perfon or perfons, to 
feize the fame to his or their own u!c and bendit, and to convey the fame 
to one of the magazines aforefaid, and thereupon to profi:cute the perii:::m or 
perions offending again!l this att before the mayor or recorder, and any QVo 
alderm<'n of the faid city ; and fuch gun-powder fhall upon convic1;on be 
condemned to the uie of the perfon or perfons icizing the fame. 

IV. A:;J be i ! jitrthcr c11aclcd I')' the a11th&rity rfi,r,:(iitl, 
ai,~1a~:-~ '-::U:~~:~: That it !hall and may h_e lawful for th.:: mayor_or ~ecorder. 
m,y, 011 lhf,,icio~ of or any two aldi=rmen ol the fa!d city, upon apphcation made 
~ ~

1
,'1

1,:~j~:;;JciA,; m~ by any inhabitant or inhabitants of the fai,i city, and upon 
:;'i:'~';i!:~:;~~~,.. his or their. making oa~h of reaionable c,rnfe oi fufpicion 

(of the fuffic1e11cy of which the faid mayor or recorder, or 
aldermen, is and are to he the judge ·or judges) to i!foe his or their warrant or 
warrants, under his or their hand and feal, or hands and feals, for fc"ar;:hing 
for fuch gun-powder, in the day time, in any building or phce ,rhatfoeYer. 
within thi: limits afo:-efai<l, or in any lhip or other ve1fol, within forty-eig!1t"' 

, hours after her arrival in the h.1rhoar, or at any time after fn.:h fi1ip or otht:r 
vellel fhill ;rnd 1n.1y haw hauled along fide any wh.uf, pier or kt·y, within 
rl1e limitsaforcfaid: And that upon any foch felrch it fi1:1ll be lawful for the 
perfons finding :my fuch gun-powder, im1m:di.1tely to fdze, and ,:it any 1imt:! 
,-.•ithin twelve hours after fuch !eizure, to convey the- fame to on~ of the 
magazines aforefaid; and the fame gun-powder being fo remov;:<l, to de:airt 
and keep, until it fhlll be determined by the mayor or recorder ~nd any two 
2ldermi:n of the faid city, whether tlle fame is forfeited by virtue of th:s .ct : 
And the perfon or perfons fo detaining the fame, fitall not be fu½ject or li.,::,1<! 
to any action or fuit for the detention thereof. ProYi(led always, Th·.1t no
thing in this claufe of th:s att contained, lhall be conf1rued to authorife any 
perfon h:wing filch warrant, to take advantage of the fame, for fe~ving ~ny 
civil procels of any kii1d whatfoever. Provided alfo, Th.ll no:h;ng in this 
ad contained !hall ex.tend to lhips of war, or p!~kcts in the fen·ice ofthl! 
United States or any of them, or of any foreign prince or ftate; nor torn.: 
thorife the fearching for gun-powder on board of :iny fi.lch O,ip or wild 
while laying in the !lre:un, and upw1rdsof one lm.,d.rcd yard,from the wlmf 
or lhore. 

V. A11d b.: it fi11·tlrer evo8cd f,y tlic 11utliori,1• ofi,rc.',rir{. 
~

0,;ir';:,~•;,'If,:~:;:1; That if any gun-powder, exce::ding tw~nty-eight pound,, 
a lire, '"""" 1c;,d fl1all be found in the cu!lody of any perfon, during :my fire 
" 11110u1 wuram. or ala.rm of fire, in the f.ud city, by any fireman of th~ fa;d 
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G E O 'R G E C L l N T O 'N, trq. Go,ernor. 193 

cry, it &1111 be lawful for him to feize the fame, without wamnt from the 
uuyor,-or recorder or aldermen, and to c:iufc> the fame to be condemm·d, in 
manner aforefaid, to bis ewn u!e; any thing in this act to tl2e contrlry uvt
w ithftanding. 

C J:-1 A P. LXXXll 
An ACT to prevent fire Dcjlrut:ion <f Deer. 

. Palled 15th .Mm'h, 1,7'88. 
L BE ii en~etJ 6y tl,e people eftl,cft.ite ofNcw-Y(lrk ,rcpr,1eTJled;.,, ;. nat11 

and uJjc:mb(r,• al/fl it iJ · heal>y ena,Jrd ~v lit.! ,mthodt_;v of /,:c /~·r.1.·, 
1~ Pffr ... Lann~• That if any p~rfon m perfons fliaU kill or ddlroy :my wi!J 

11= i" J.nuar,. F,- bnck, doe or tawn, or any other fort of deer wlutfocver, at 
~ 1;.;~.;•1~t:~ :in y time in the months of Jann., ry, Fcbru.1ry, March, April, 
t..:r;, ~ May, June OT July, every foch p,;:rfon !hall, fur every bu.:k, 
doe or fa1qn, ot other deer fo killed or ddtroyed as aforefaid, contr:1ry to the 
true in:ent and meaning of this acl, forfeit and pay the furn of three pounds, 
to be tecovcred with cofts of ftlit, iQ any tourt having cognizance therwt~ 
by my perfon or perfons who will foe and profecute for tl1e fame; the one 
niokty of which forfeiture; when tecovered, to be p:.iJ to the overleers of 
tbc poor of'the town or place where the offence finll be committed for the 
t:f<! of the poor thereof; and the othl't . mokty to fach p~fon or perfons as 
fta\l fue and proiecute for the fame as aforefaid. . • 

IL And /,e it ftJTtner cnailcd by the autlnrity aforc_(irid, That every p('rfon 
in whoic cnftody !hall be found, or wno ihaH expofe to fale any green d:c>tT 
Ocin, fr.?!h venifon, or deer's flcfh, at any time in any of the months be
fore mentioned, and !hall be th.t-,-eot convided before any jufiice of the pean:. 
by the o:ith of one credible witm:fs, or by the confi:lf1011 of the p:trty, fhall, 
enleis fuch party lhafl prove that fume other perfon killed fnch bnck, due, 
uwn, or other deer, be deemed a11d adjud~d gllilty of the fa.id offcncc. 

Ill. And in order the more eafily to com·id offenders againfi thi .. act, 
1k it/i.-r!hcr en,10ed !,y the author;ty ,fore/aid, That it fh:.11 be hwful for any 
ju1lice of the peace in any county of this fhte, and every fuch juflicc is hert·
by reqc.'red, upon demand made by any pcrtan, afligning a reafonabk cau~ 
of folpicion, upon oath (of the fufficiency of which the fa id jut\ice is to judge) 
at any time in my of the months before mentioned, to iffue hi, warrant un
der his hand and fcal, to any confiable of any town or pl.Ke in the fan:e 
county, for fearching in the day time in :my houfe, Hore, out-houft',or otl1 1cr 
place whatfoever, where any green dwr !kin, fren1 venifon or dt'c:r's fldh, 
is fufpefted to be concealed: And In cafe :iny green dt>er lkiR, frcfli vcni!on or 
deer's flelh, fhall ttpon fuch fearch be fonnd, the perfon in who!e cut!ody the 
fame fhall be foond, or who concealed the fame, !ball forfi:itlhl fum ofthrct· 
pounds, to be recovered and :ipplied in manner aforefaiJ. 

IV. AJ1d be it f i1rtht:r en11(/etl by the a11thority afi1refi,Jd, 
« tfi!;;~ci:;~;:i~ That if any perfon or perlons!hall at any tinte hum, purful! 
b10.i-1JOW><h or 1,,-a. or deftroy any wild buck, doe, or fawn, or other deer (ex. 
f~',= ;:•a:rct cept in the county of Suffolk) with ;my blood-hound or 
riu- p-:,uud,. blood-hounds, beagle or beagles, every fm:h perfon 01all, 
fort'TI."Ty fuch offence, forfeit and pay the film of thrt,e pounds, to be reco
vered and applied :ts aforefaid. Provided, Th¥ nothing iu this daufe oft h;s 
~ contained, fhall be con!lrut:£:! to prevent any rx:rfonq:· pt>rfons from ntJk-

VoL II. B b . 
DigilizedbyGoogle 
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Search this website

1821 Me. Laws 98-99, An Act for the
Prevention of Damage by Fire, and the
Safe Keeping of Gun Powder, ch. 25, § 5
Subject(s):

Storage (https://firearmslaw.duke.edu/subjects/storage/)

Jurisdiction(s):
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Be it further enacted, That it shall, and may be lawful for any one or more of the Selectmen of any town to enter
any building, or other place, in such town, to search for gun powder, which they may have reason to suppose to
be concealed or kept, contrary to the rules and regulations which shall be established in such town, according to
the provisions of this Act, first having obtained a search warrant therefor according to law.
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Raymond M. DiGuiseppe 
The DiGuiseppe Law Firm, P.C. 
4320 Southj)_ort-SuQply Road, Suite 300 
Southport, NC 28401 
P: 910-713-8804 
E: law.rmd@gmail.com 

Michael P. Sousa 
Law Offices of Michael P. Sousa, APC 
3232 Governor Dr., Suite A 
San Diego, CA 92122 
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William A. Sack 
Firearms Policy Coalition 
426 Campbell Avenue 
Havertown, PA 19083 
P: 916-596-3492 
E: Wsack@fpclaw.org 

Attorneys for Plaintiffs 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

Lana Rae Renna; Danielle Jaymes; Laura 
Schwartz; Michael Schwartz; Robert 
Macomber; Clint Freeman; John Klier; 
Justin Smith; John Phillips; Cheryl 
Prine~ Darin Prince; Ryan Peterson; 
PWGv, L.P.; North County Shooting 
Center, Inc.; Gunfighter Tactica~ LI.:C; 
Firearms Policy Coalition, Inc.; ~an 
Diego County Gun Owners PAC; 
Citizens Committee for the Right to 
Keep and Bear Arms; and Second 
Amendment Foundation, 

Plaintiffs, 

V. 

Robert Bonta, Attorney General of 
California; and Luis Lopez, Director of 
the California Department of Justice 
Bureau of Firearms, 

Defendants. 

Case No.: 20-cv-2190-DMS-DEB 

DECLARATION OF LANA RAE 
RENNA IN SUPPORT OF MOTION 
FOR PRELIMINARY INJUNCTION 

Date: 
Time: 
Courtroom 13A (13th Floor) 
Hon. Dana M. Sabraw 

RENNA DECL. ISO MOTION FOR PRELIMINARY INJUNCTION 

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-3, Page 222 of 283



Case 3:20-cv-02190-DMS-DEB   Document 71-6   Filed 12/22/22   PageID.1131   Page 2 of 3

ER-285

1 I, Lana Rae Renna, declare: 

2 1. I have personal knowledge of the matters set forth in this declaration, and 

3 would be able to testify competently to these facts if called as a witness. 

4 2. I am not prohibited under state or federal law from possessing, receiving, 

5 owning, or purchasing a firearm. 

6 3. I am a member and supporter of Plaintiffs FIREARMS POLICY 

7 COALITION, SAN DIEGO COUNTY GUN OWNERS PAC, CITIZENS 

8 COMMITTEE FOR THE RIGHT TO KEEP AND BEAR ARMS, and SECOND 

9 AMENDMENT FOUNDATION. 

10 4. But for California's Handgun Ban and Defendants' active enforcement 

11 thereof, I would purchase for self-defense and other lawful purposes a Smith & 

12 Wesson M&P® 380 SHIELD™ EZ®, which is a handgun in common use for self-

13 defense and other lawful purposes and widely sold and possessed outside of 

14 California. I have a damaged tendon in my right thumb that impacts my ability to 

15 apply physical force. 

16 5. The Smith & Wesson M&P® 380 SHIELD™ EZ® is specifically 

1 7 designed for those with limited hand strength. I would be able to use this gun more 

18 safely and accurately than the guns currently available to purchase on Defendants' 

19 Roster. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

6. Because the handgun that I seek to purchase for lawful purposes is 

currently excluded from Defendants' Roster of purportedly "not unsafe" handguns, 

California's Handgun Ban bars me from purchasing and taking possession of it from 

a licensed retailer, who are likewise prohibited from selling them to me on pain of 

criminal sanction. 

7. Other than buying this handgun through a licensed retailer, I have no 

other lawful method of purchasing these handguns in California. 

Ill 

RENNA DECL. ISO MOTION FOR PRELIMINARY INJUNCTION 

-1-
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1 I declare under penalty of perjury under the laws of the United States America 

2 and State of California that the foregoing is true and correct. Executed December 21 , 

3 2022. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
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17 
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26 

27 

28 
RENNA DECL. ISO MOTION FOR PRELIMINARY INJUNCTION 
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Answer to Third Amended Complaint  (3:20-cv-02190-DMS-DEB)

ROB BONTA
Attorney General of California
ANTHONY R. HAKL
Supervising Deputy Attorney General
GABRIELLE D. BOUTIN
Deputy Attorney General
State Bar No. 267308

1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
Telephone:  (916) 210-6053
Fax:  (916) 324-8835
E-mail:  Gabrielle.Boutin@doj.ca.gov

Attorneys for Defendants Attorney General
Rob Bonta and Acting Director Allison
Mendoza, in their official capacities

IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF CALIFORNIA

LANA RAE RENNA et al.,

Plaintiffs,

v.

ROB BONTA, in his official capacity
as Attorney General of California;
and ALLISON MENDOZA,1 in her
official capacity as Acting Director of
the Department of Justice Bureau of
Firearms,

Defendants.

3:20-cv-02190-DMS-DEB

ANSWER TO THIRD AMENDED
COMPLAINT

Judge: The Honorable Dana
Makato Sabraw

Trial Date: None set
Action Filed: 11/10/2020

Defendants Rob Bonta, in his official capacity as Attorney General, and

Allison Mendoza, in her official capacity as Acting Director of the Department of

Justice Bureau of Firearms, hereby respond to Plaintiffs’ Third Amended

Complaint for Declaratory and Injunctive Relief (“TAC”) as follows.

1 Allison Mendoza is hereby substituted for former Bureau of Firearms
Acting Director Blake Graham. See Fed. R. Civ. P. 25(d).
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Answer to Third Amended Complaint  (3:20-cv-02190-DMS-DEB)

ANSWER TO INTRODUCTION

1. In response to the allegations in paragraph 1 of the TAC quoting and

interpreting the Second Amendment of the United States, that legal authority speaks

for itself.  In response to the allegations in paragraph 1 of the TAC regarding

Plaintiffs, Defendants lack knowledge or information sufficient to form a belief as

to the truth of the allegations and, therefore, deny them.

2. Paragraph 2 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.

3. Paragraph 3 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

4. Paragraph 4 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

5. Paragraph 5 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

6. Paragraph 6 of the TAC consists of a quotation of a legal authority.  That

legal authority speaks for itself. To the extent admission or denial is required,

Defendants deny all allegations.

7. Paragraph 7 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.
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Answer to Third Amended Complaint  (3:20-cv-02190-DMS-DEB)

8. Paragraph 8 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.

9. Paragraph 9 of the TAC consists of a quotation of a legal authority.  That

legal authority speaks for itself. To the extent admission or denial is required,

Defendants deny all allegations.

10. Paragraph 10 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.

11. Paragraph 11 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

12. Paragraph 12 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

13. Paragraph 13 of the TAC consists of a quotation of a legal authority.

That legal authority speaks for itself. To the extent admission or denial is required,

Defendants deny all allegations.

14. Paragraph 14 of the TAC consists of a quotation of a legal authority.

That legal authority speaks for itself. To the extent admission or denial is required,

Defendants deny all allegations.

15. Paragraph 15 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.
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Answer to Third Amended Complaint  (3:20-cv-02190-DMS-DEB)

16. Paragraph 16 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.

ANSWER TO ALLEGATIONS ON PARTIES

17. In response to paragraph 17 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

18. In response to paragraph 18 of the TAC, Defendants deny that the “Smith

& Wesson M&P® 380 SHIELD™ EZ® that Plaintiff Renna wishes to purchase is

a constitutionally protected handgun.”  In response to the remaining allegations,

Defendants lack knowledge or information sufficient to form a belief as to the truth

of the allegations and, therefore, deny them.

19. In response to paragraph 19 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

20. In response to paragraph 20 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

21. In response to paragraph 21 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

22. In response to paragraph 22 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

23. In response to paragraph 23 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

Case 3:20-cv-02190-DMS-DEB   Document 68   Filed 11/14/22   PageID.1022   Page 4 of 22
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Answer to Third Amended Complaint  (3:20-cv-02190-DMS-DEB)

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

24. In response to paragraph 24 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

25. In response to paragraph 25 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

26. In response to paragraph 26 of the TAC, including footnote 3,

Defendants lack knowledge or information sufficient to form a belief as to the truth

of the allegations and, therefore, deny them.

27. In response to paragraph 27 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

28. In response to paragraph 28 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

29. In response to paragraph 29 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

30. In response to paragraph 30 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

31. In response to paragraph 31 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to
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Answer to Third Amended Complaint  (3:20-cv-02190-DMS-DEB)

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

32. In response to paragraph 32 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

33. In response to paragraph 33 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

34. In response to paragraph 34 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

35. In response to paragraph 35 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

36. In response to paragraph 36 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

37. In response to the allegations in paragraph 37 of the TAC, the allegations

regarding whether Plaintiff Peterson can lawfully transfer a Fabrique Tactical

handgun to himself or others constitutes legal argument and/or conclusions that do

not require admission or denial. To the extent admission or denial is required,

Defendants deny those allegations. Defendants lack knowledge or information

sufficient to form a belief as to the truth of the remaining allegations and, therefore,

deny them.

38. In response to paragraph 38 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to
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Answer to Third Amended Complaint  (3:20-cv-02190-DMS-DEB)

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

39. In response to paragraph 39 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

40. In response to paragraph 40 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

41. In response to paragraph 41 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

42. In response to paragraph 42 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

43. In response to paragraph 43 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

44. In response to paragraph 44 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

45. In response to paragraph 45 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

46. In response to paragraph 46 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to
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Answer to Third Amended Complaint  (3:20-cv-02190-DMS-DEB)

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

47. In response to paragraph 47 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

48. In response to paragraph 48 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

49. In response to paragraph 49 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

50. In response to paragraph 50 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

51. In response to paragraph 51 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

52. In response to paragraph 52 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

53. In response to paragraph 53 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.
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Answer to Third Amended Complaint  (3:20-cv-02190-DMS-DEB)

54. In response to paragraph 54 of the TAC, Defendants deny that any

particular make or model of handgun is “constitutionally protected.”  In response to

the remaining allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

55. In response to the allegations in paragraph 55, Defendants admit that Rob

Bonta is the Attorney General of the State of California and the head of the

California Department of Justice. With respect to any citation or quotation of a

legal authority, that authority speaks for itself. Defendants admit that the California

Department of Justice and the Bureau of Firearms enforce state law related to the

sales, transfer, possession, manufacture, and ownership of firearms.  Defendants

admit that the California Attorney General and the California Department of Justice

maintain an office in San Diego, California. Defendants deny all remaining

allegations in paragraph 55.

56. In response to the allegations in paragraph 56, Defendants deny that

Blake Graham is the Director of the DOJ’s Bureau of Firearms.  Allison Mendoza

is currently the Acting Director of the Bureau of Firearms.  In that role, she reports

to Attorney General Bonta and oversees the operations of the Bureau of Firearms,

including the implementation and enforcement of state statutes, regulations, and

policies regarding firearm and ammunition sales, possession, and transfers.

Defendants admit that Allison Mendoza, having been substituted for former Acting

Director Blake Graham, is sued in her official capacity as Acting Director.

Defendants deny all remaining allegations.

ANSWER TO ALLEGATIONS ON JURISDICTION AND VENUE

57. Paragraph 57 of the TA consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants admit that this court has jurisdiction over Plaintiffs’ claims

but deny all remaining allegations.
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58. Paragraph 58 of the TA consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants admit that venue in this Court is proper but deny all remaining

allegations.

ANSWER TO STATEMENT OF FACTS

59. Paragraph 59 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.

60. Paragraph 60 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.

61. Paragraph 61 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

62. Paragraph 62 of the TAC consists of a quotation of a legal authority.

That legal authority speaks for itself. To the extent admission or denial is required,

Defendants deny all allegations.

63. Paragraph 63 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial.  To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

64. Paragraph 64 of the TAC, including footnote 4, consists of legal

quotation, argument and/or conclusions that do not require admission or denial.  To

the extent admission or denial is required, Defendants deny all allegations.  With

respect to any citation or quotation of a legal authority, that authority speaks for

itself.
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65. In response to paragraph 65 of the TAC, Defendants admit that the

California Department of Justice participates in the National Instant Criminal

Background Check System (NICS), in accordance with California Penal Code

section 28229, subdivision (b).  With respect to any citation or quotation of a legal

authority, that authority speaks for itself.  Defendants deny all remaining allegations

in paragraph 65.

66. Paragraph 66 of the TAC consists of a quotation of a legal authority.

That legal authority speaks for itself. To the extent admission or denial is required,

Defendants deny all allegations.

67. Defendants admit the allegations in paragraph 67 of the TAC.

68. In response to paragraph 68 of the TAC, Defendants admit that a COE

certificate holder is subject to “Rap Back” notifications which alert the Department

when the holder is arrested or otherwise prohibited from purchasing or possessing

firearms. Defendants deny the remaining allegations.

69. Defendants admit the allegations in paragraph 69 of the TAC.

70. In response to paragraph 70 of the TAC, Defendants admit that additional

information on the Roster of Certified Handguns (“Roster”) can be found in

California Code of Regulations, title 11, section 4070.

71. In response to paragraph 71 of the TAC, Defendants admit that the

Roster contains less than all of the handgun makes and models commercially

available throughout the United States. Defendants lack knowledge or information

sufficient to form a belief as whether the handgun makes and models on the Roster

constitute a “small fraction” of the handguns available elsewhere in the United

States and therefore denies that allegation. Defendants deny all remaining

allegations.

72. In response to the allegations in paragraph 72 of the TAC, Defendants

lack knowledge or information sufficient to form a belief as to the truth of the

allegations and, therefore, deny them.
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73. In response to paragraph 73 of the TAC Defendants admit that as of

October 24, 2022, the Roster included 815 models of handguns.  In response to the

remaining allegations Defendants lack knowledge or information sufficient to form

a belief as to their truth and, therefore, deny them.

74. In response to the allegations in paragraph 74 of the TAC, Defendants

admit that the Assembly Bill No. 2847 (2019-2020 Reg. Sess) (“AB 2847”) was

passed by the California Legislature and signed by the Governor and became

effective as of January 1, 2021.  The provisions of AB 47 and California Penal

Code section 31910(b)(7) speak for themselves and do not require admission or

denial.  To the extend admission or denial is required, Defendants deny the

remaining allegations.

75. In response to paragraph 75 of the TAC, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

76. Paragraph 76 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

77. Paragraph 77 of the TAC consists of legal argument and/or conclusions

related to California Penal Code section 32015 and the Second Amendment that do

not require admission or denial. To the extent admission or denial is required,

Defendants deny all allegations. To the extent any allegations are factual rather than

legal, Defendants lack knowledge or information sufficient to form a belief as to the

truth of the allegations and, therefore, deny them.

78. In response to paragraph 78 of the TAC, Defendants admit that, as of

November 9, 2022, the Bureau of Firearm’s online list of de-certified handgun

models showed that hundreds of models have been decertified since December 31,

2001, and that 33 models have been de-certified in 2022.  Defendants admit that in

October 2022, one model of handgun was added to the Roster.  Defendants lack
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Answer to Third Amended Complaint  (3:20-cv-02190-DMS-DEB)

knowledge or information sufficient to form a belief as to the truth of the remaining

allegations and, therefore, deny them.

79. Paragraph 79 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

80. Paragraph 80 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

81. Paragraph 81 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

82. Paragraph 82 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

83. Paragraph 83 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

84. Paragraph 84 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations. To the extent any allegations are factual

rather than legal, due to the ambiguity of the allegations Defendants lack

knowledge or information sufficient to form a belief as to the truth of the

allegations, they therefore deny them.

85. In response to the allegations in paragraph 85 of the TAC, Defendants

admit that the provisions of California’s Unsafe Handgun Act are not, alone,

sufficient to guarantee that all handguns will be used in a safe manner.  Defendants

deny all remaining allegations.
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86. In response to the allegations in paragraph 86 of the TAC, Defendants

admit that the provisions of California’s Unsafe Handgun Act are not, alone,

sufficient to guarantee that all handguns will be used in a safe manner.  Defendants

deny all remaining allegations.

87. Defendants deny the allegations in paragraph 87 of the TAC.

88. Defendants deny the allegations in paragraph 88 of the TAC.

89. In response to the allegations in paragraph 89 of the TAC, Defendants

lack knowledge or information sufficient to form a belief as to the truth of the

allegations and, therefore, deny them.

90. In response to the allegations in paragraph 90 of the TAC, Defendants

lack knowledge or information sufficient to form a belief as to the truth of the

allegations and, therefore, deny them.

91. In response to the allegations in paragraph 91 of the TAC, Defendants

lack knowledge or information sufficient to form a belief as to the truth of the

allegations and, therefore, deny them.

92. In response to the allegations in paragraph 92 of the TAC, Defendants

lack knowledge or information sufficient to form a belief as to the truth of the

allegations and, therefore, deny them.

93. In response to the allegations in paragraph 93 of the TAC, Defendants

lack knowledge or information sufficient to form a belief as to the truth of the

allegations and, therefore, deny them.

94. Paragraph 94 of the TAC, including footnote 6, consists of legal

argument and/or conclusions that do not require admission or denial. To the extent

admission or denial is required, Defendants deny all allegations.

95. Defendants admit the allegations in paragraph 95 of the TAC.

96. Defendants admit the allegations in paragraph 96 of the TAC.

97. Defendants admit the allegations in paragraph 97 of the TAC.
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98. In response to the allegations in paragraph 98 of the TAC, due to the

ambiguity of the allegations, Defendants lack knowledge or information sufficient

to form a belief as to the truth of the allegations and, therefore, deny them.

99. In response to the allegations in paragraph 99 of the TAC, due to the

ambiguity of the allegations, Defendants lack knowledge or information sufficient

to form a belief as to the truth of the allegations and, therefore, deny them.

100. Paragraph 100 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

ANSWER TO COUNT ONE

101. Defendants incorporate and reassert their responses to paragraphs 1-100

of the TAC.

102. Paragraph 102 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

103. Paragraph 103 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

104. Paragraph 104 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

105. Paragraph 105 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.
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106. Paragraph 106 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

107. Paragraph 107 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

108. Paragraph 108 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

109. Paragraph 109 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

110. Paragraph 110 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

111. Paragraph 111 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

112. In response to the allegations in paragraph 112 of the TAC, due to the

ambiguity of the allegations, Defendants lack knowledge or information sufficient

to form a belief as to the truth of the allegations and, therefore, deny them.

113. Paragraph 113 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.
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114. Paragraph 114 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

115. Paragraph 115 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

116. Paragraph 116 of the TAC consists of a quotation of a legal authority.

That legal authority speaks for itself. To the extent admission or denial is required,

Defendants deny all allegations.

117. Paragraph 117 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

118. Paragraph 118 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

119. Paragraph 119 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

120. Paragraph 120 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

121. Paragraph 121 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.
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122. Paragraph 122 of the TAC consists of a quotation of a legal authority.

That legal authority speaks for itself. To the extent admission or denial is required,

Defendants deny all allegations.

123. Paragraph 123 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

124. Paragraph 124 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

125. Paragraph 125 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

126. Paragraph 126 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

127. Paragraph 127 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

128. Paragraph 128 of the TAC consists of a quotation of a legal authority.

That legal authority speaks for itself. To the extent admission or denial is required,

Defendants deny all allegations.

129. Paragraph 129 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  To the extent paragraph 129 contains
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any factual allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

130. Paragraph 130 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  To the extent paragraph 129 contains

any factual allegations, due to their ambiguity, Defendants lack knowledge or

information sufficient to form a belief as to the truth of the allegations and,

therefore, deny them.

131. Paragraph 131 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  With respect to any citation or quotation

of a legal authority, that authority speaks for itself.

132. Paragraph 132 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

133. In response to paragraph 133 of the TAC, Defendants admit that they

generally enforce the provisions of California’s Unsafe Handgun Act, as authorized

and required by law.  As to the remaining allegations, due to their ambiguity,

Defendants lack knowledge or information sufficient to form a belief as to the truth

of the allegations and, therefore, deny them.

134. Paragraph 134 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  To the extent paragraph 129 contains

any factual allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

135. Paragraph 135 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.  To the extent paragraph 129 contains
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any factual allegations, Defendants lack knowledge or information sufficient to

form a belief as to the truth of the allegations and, therefore, deny them.

136. Paragraph 136 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

137. Paragraph 137 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

138. Paragraph 138 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

139. Paragraph 139 of the TAC consists of legal argument and/or conclusions

that do not require admission or denial. To the extent admission or denial is

required, Defendants deny all allegations.

ANSWER TO PRAYER FOR RELIEF

No response is required to Plaintiffs’ prayer for relief.  To the extent

Defendants are required to respond, they deny that Plaintiffs are entitled to the

requested relief.

DEFENSES

In addition to the foregoing admissions and denials, and without admitting any

allegations contained in the TAC, Defendants assert the following defenses.

FIRST DEFENSE

The TAC, and each cause of action alleged therein, fails to state a claim on

which relief can be granted.

RESERVATION OF DEFENSES

The foregoing defenses are raised without waiver of any other defenses that

might become known during this litigation. Defendants hereby reserve their right to

amend or supplement their answer to assert any other related defenses.
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PRAYER OF DEFENDANTS

WHEREFORE, Defendants pray that:

 1.   The TAC, and all claims and prayers for relief therein, be denied in

their entirety;

 2.   Plaintiffs take nothing from Defendants by this action;

 3.   Defendants be awarded their costs incurred in defending this action;

 4.   Defendants be awarded such further relief that the Court may deem

just and proper.

Dated: November 14, 2022 Respectfully submitted,

ROB BONTA
Attorney General of California
ANTHONY R. HAKL
Supervising Deputy Attorney General

/s/ Gabrielle D. Boutin
GABRIELLE D. BOUTIN
Deputy Attorney General
Attorneys for Defendants Attorney
General Rob Bonta and Acting
Director Allison Mendoza, in their
official capacities
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

 
Lana Rae Renna; Danielle Jaymes; 
Laura Schwartz; Michael Schwartz; 
John Klier; Justin Smith; John Phillips; 
Cheryl Prince; Darin Prince; Ryan 
Peterson; PWGG, L.P.; North County 
Shooting Center, Inc.; Gunfighter 
Tactical, LLC; Firearms Policy 
Coalition, Inc.; San Diego County Gun 
Owners PAC; Citizens Committee for 
the Right to Keep and Bear Arms; and 
Second Amendment Foundation, 

Plaintiffs, 
vs. 
Robert Bonta, Attorney General of 
California; and Blake Graham,1 
Director of the California Department 
of Justice Bureau of Firearms, 

Defendants. 

Case No.: 20-cv-2190-DMS-DEB 
 

THIRD AMENDED COMPLAINT 
FOR DECLARATORY AND 

INJUNCTIVE RELIEF 
 
 
 
 
 
 
 
 
 

 
1  Blake Graham is substituted for Luis Lopez. See Fed. R. Civ. P. 25(d). 
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Plaintiffs Lana Rae Renna, Danielle Jaymes, Laura Schwartz, Michael 

Schwartz, John Klier, Justin Smith, John Phillips, Cheryl Prince, Darin Prince, and 

Ryan Peterson (collectively the “Individual Plaintiffs”), PWGG, L.P., North County 

Shooting Center, Inc., and Gunfighter Tactical, LLC, (collectively, the “Retailer 

Plaintiffs”), Firearms Policy Coalition, Inc., San Diego County Gun Owners PAC, 

Citizens Committee for the Right to Keep and Bear Arms, and Second Amendment 

Foundation (collectively the “Institutional Plaintiffs”) (altogether collectively 

“Plaintiffs”), by and through counsel of record, bring this complaint for injunctive 

and declaratory relief against Individual Defendants California Attorney General 

Robert Bonta and California Department of Justice Bureau of Firearms Director 

Blake Graham (collectively “Defendants”), and allege as follows: 

INTRODUCTION 

1. The Second Amendment to the United States Constitution guarantees 

“the right of the people to keep and bear Arms.” U.S. CONST. AMEND. II. Plaintiffs, 

and all similarly situated members of Institutional Plaintiffs, who are all eligible to 

exercise their Second Amendment rights, wish to keep and bear constitutionally 

protected arms for self-defense and other lawful purposes. 

2. But because of Defendants’ enforcement of the laws, regulations, 

policies, practices, and customs underlying the State of California’s ban on the 

purchase (Cal. Penal Code §§ 31900, et seq. and 32000, et seq.)2 of common and 

constitutionally protected handguns that the State deems presumptively “unsafe” and 

thus illegal for commercial sale under its “roster” of “Handguns Certified for Sale” 

(“Handgun Roster”), Plaintiffs, and all similarly situated members of Institutional 

Plaintiffs, cannot purchase new constitutionally protected arms without suffering 

criminal liability (the “Handgun Ban”), in violation of the Second and Fourteenth 

 
2 All Penal Code references are to the California Penal Code except where otherwise 
indicated. 
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Amendments to the United States Constitution. 

3. In N.Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, the United 

States Supreme Court expressly rejected all interest balancing and the Ninth 

Circuit’s prior “two-step” approach in the context of Second Amendment claims.  

4. Indeed, “Heller and McDonald do not support applying means-end 

scrutiny in the Second Amendment context. Instead, the government must 

affirmatively prove that its firearms regulation is part of the historical tradition that 

delimits the outer bounds of the right to keep and bear arms.” 142 S. Ct. at 2127. 

Ultimately, “Heller … demands a test rooted in the Second Amendment’s text, as 

informed by history.” Id. 

5. Bruen did not create a new test but instead applied the very test the 

Court established in Heller in 2008. “The test that we set forth in Heller and apply 

today requires courts to assess whether modern firearms regulations are consistent 

with the Second Amendment’s text and historical understanding.” Id., at 2131. 

6. “Heller’s methodology centered on constitutional text and history. 

Whether it came to defining the character of the right (individual or militia 

dependent), suggesting the outer limits of the right, or assessing the constitutionality 

of a particular regulation, Heller relied on text and history. It did not invoke any 

means-end test such as strict or intermediate scrutiny.” Id. at 2128-29. 

7. The plain text of the Second Amendment covers the conduct Plaintiffs, 

and all similarly situated members of Institutional Plaintiffs, wish to engage in 

(“keep and bear arms”) and the arms they wish to keep and bear. Id. at 2132 (“the 

Second Amendment extends, prima facie, to all instruments that constitute bearable 

arms”). 

8. Since the conduct is covered by the Second Amendment’s plain text, 

the government must justify its regulations as consistent with this Nation’s tradition 

of firearm regulation.  

9. “When the Second Amendment’s plain text covers an individual’s 
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conduct, the Constitution presumptively protects that conduct. To justify its 

regulation, the government . . . must demonstrate that the regulation is consistent 

with this Nation’s tradition of firearm regulation.” Bruen, 142 S. Ct. at 2126. 

10. Heller has already established the relevant contours of the tradition: 

Bearable arms that are presumptively protected by the Second Amendment cannot 

be banned unless they are both dangerous and unusual. District of Columbia v. 

Heller, 554 U.S. 570, 627 (2008). 

11. And the Second Amendment’s “reference to ‘arms’ does not apply 

‘only [to] those arms in existence in the 18th century.’ ” Bruen, 142 S. Ct. at 2132 

(quoting Heller, 554 U.S. at 582). “Just as the First Amendment protects modern 

forms of communications, and the Fourth Amendment applies to modern forms of 

search, the Second Amendment extends, prima facie, to all instruments that 

constitute bearable arms, even those that were not in existence at the time of the 

founding.” Id. (citations omitted).  

12. “Semiautomatic weapons,” such as those proscribed under the Handgun 

Ban, “traditionally have been widely accepted as lawful possessions.” Staples v. 

United States, 511 U.S. 600, 612 (1994)).  

13. And “[w]hatever the likelihood that handguns were considered 

dangerous and unusual during the colonial period, they are indisputably in common 

use for self-defense today. They are, in fact, the quintessential self-defense weapon.” 

Bruen, 142 S. Ct. at 2143 (quoting Heller, 554 U.S. at 629) (cleaned up). 

14. “Thus, even though the Second Amendment’s definition of ‘arms’ is 

fixed according to its historical understanding, that general definition covers modern 

instruments that facilitate armed self-defense.” Id. (citing Caetano v. Massachusetts, 

577 U.S. 411, 411-412 (2016) (per curiam), concerning stun guns). 

15. In Bruen, the Supreme Court made clear that the Ninth Circuit’s former 

two-step approach and interest-balancing applied in Peña v. Lindley, 898 F.3d 969 

(9th Cir. 2018), which previously upheld a prior version of some of the laws 
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challenged herein, are inapplicable and improper in Second Amendment cases.  

16. In this case, the analysis is straightforward: Plaintiffs, and all similarly 

situated members of Institutional Plaintiffs, are not prohibited from exercising their 

right to keep and bear arms. The Second Amendment’s text covers the conduct 

Plaintiffs, and all similarly situated members of Institutional Plaintiffs, wish to 

engage in and the arms they wish to acquire and possess. The arms that Plaintiffs, 

and all similarly situated members of Institutional Plaintiffs, wish to acquire but that 

the State seeks to ban are not dangerous and unusual today and are in fact in common 

use for lawful purposes. There is no analogous history supportive of the State’s ban. 

Under the Supreme Court’s precedents, the constitutionally relevant history, and the 

proper analysis, Plaintiffs, and all similarly situated members of Institutional 

Plaintiffs, must prevail. 

PARTIES 

Individual Plaintiffs 

Plaintiff Renna 

17. Plaintiff Lana Rae Renna is a natural person and a citizen of the State 

of California, residing in San Diego County, California. Plaintiff Renna is not 

disqualified from exercising Second Amendment rights nor prohibited under state or 

federal law from possessing, receiving, owning, or purchasing a firearm. Plaintiff 

Renna is a member and supporter of Plaintiffs FPC, SDCGO, CCRKBA, and SAF.  

18. Plaintiff Renna has a damaged tendon in her right thumb that impacts 

her ability to apply physical force. The Smith & Wesson M&P® 380 SHIELD™ 

EZ® is specifically designed for those with limited hand strength. On the website 

for the Smith & Wesson M&P® 380 SHIELD™ EZ®, online at https://www.smith-

wesson.com/firearms/mp-380-shield-ez-0, it states that the firearm is “Built for 

personal protection and every-day carry, the M&P380 Shield EZ is chambered in 

380 Auto and is designed to be easy to use, featuring an easy-to-rack slide, easy-to-

load magazine, and easy-to-clean design. Built for personal and home protection, the 
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innovative M&P380 Shield EZ pistol is the latest addition to the M&P M2.0 family 

and provides an easy-to-use protection option for both first-time shooters and 

experienced handgunners alike.” The Smith & Wesson M&P® 380 SHIELD™ EZ® 

that Plaintiff Renna wishes to purchase is a constitutionally protected handgun that 

is in common use for self-defense and other lawful purposes and widely sold and 

possessed outside of California.  

19. But for the Handgun Ban and Defendants’ active enforcement thereof, 

Plaintiff Renna would, for self-defense and other lawful purposes, purchase new 

from a licensed retailer a constitutionally protected handgun not currently on or 

eligible under the Handgun Ban to be added to Defendants’ Handgun Roster, 

including but not limited to a Smith & Wesson M&P® 380 SHIELD™ EZ®.  

Plaintiff Jaymes 

20. Plaintiff Danielle Jaymes is a natural person and a citizen of the State 

of California, residing in San Diego County, California. Plaintiff Jaymes is not 

disqualified from exercising Second Amendment rights nor prohibited under state or 

federal law from possessing, receiving, owning, or purchasing a firearm. Plaintiff 

Jaymes possesses a valid COE issued by the Defendants’ Department of Justice 

Bureau of Firearms. Plaintiff Jaymes is a member and supporter of Plaintiffs FPC, 

SDCGO, CCRKBA, and SAF.  

21. But for the Handgun Ban and Defendants’ active enforcement thereof, 

Plaintiff Jaymes would, for self-defense and other lawful purposes, purchase new 

from a licensed retailer a constitutionally protected handgun not currently on or 

eligible under the Handgun Ban to be added to Defendants’ Handgun Roster, 

including but not limited to a Sig 365, G43X, Glock 19 Gen5, Sig P320, and/or 

Nighthawk Lady Hawk, which is a constitutionally protected handgun in common 

use for self-defense and lawful purposes.  

Plaintiff L. Schwartz 

22. Plaintiff Laura Schwartz (“L. Schwartz”) is a natural person and a 
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citizen of the State of California, residing in San Diego County, California. Plaintiff 

L. Schwartz is not disqualified from exercising Second Amendment rights nor 

prohibited under state or federal law from possessing, receiving, owning, or 

purchasing a firearm. Plaintiff L. Schwartz holds an active license to carry a 

concealed weapon (“CCW”) issued by her county sheriff, after proving “good cause” 

and “good moral character” to her licensing authority, successfully completing a 

course of training on the law and firearms proficiency under California Penal Code 

section 26165, and passing an extensive Live Scan-based background check and 

placement into the State’s system for monitoring law enforcement contact, arrests, 

and criminal convictions (“Rap Back”). Plaintiff L. Schwartz is a member and 

supporter of Plaintiffs FPC, SDCGO, CCRKBA, and SAF.  

23. But for the Handgun Ban and Defendants’ active enforcement thereof, 

Plaintiff L. Schwartz would, for self-defense and other lawful purposes, purchase 

new from a licensed retailer a constitutionally protected handgun not currently on or 

eligible under the Handgun Ban to be added to Defendants’ Handgun Roster, 

including but not limited to a Glock 19 Gen5 and/or Springfield Armory Hellcat, 

which are constitutionally protected handguns in common use for self-defense and 

lawful purposes. 

Plaintiff M. Schwartz 

24. Plaintiff Michael Schwartz (“M. Schwartz”) is a natural person and a 

citizen of the State of California, residing in San Diego County, California. Plaintiff 

M. Schwartz is not disqualified from exercising Second Amendment rights nor 

prohibited under state or federal law from possessing, receiving, owning, or 

purchasing a firearm. Plaintiff M. Schwartz holds an active license to carry a 

concealed weapon (“CCW”) issued by his county sheriff, after proving “good cause” 

and “good moral character” to his licensing authority, successfully completing a 

course of training on the law and firearms proficiency under California Penal Code 

section 26165 and passing an extensive Live Scan-based background check and 
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placement into the State’s system for monitoring law enforcement contact, arrests, 

and criminal convictions (“Rap Back”). Plaintiff M. Schwartz is the Executive 

Director of Plaintiff San Diego County Gun Owners PAC. Plaintiff M. Schwartz is 

a member and supporter of Plaintiffs FPC, SDCGO, CCRKBA, and SAF.  

25. But for the Handgun Ban and Defendants’ active enforcement thereof, 

Plaintiff M. Schwartz would, for self-defense and other lawful purposes, purchase 

new from a licensed retailer a constitutionally protected handgun not currently on or 

eligible under the Handgun Ban to be added to Defendants’ Handgun Roster, 

including but not limited to a Glock 19 Gen5 and/or Springfield Armory Hellcat, 

which are constitutionally protected handguns in common use for self-defense and 

other lawful purposes.   

Plaintiff Klier 

26. Plaintiff John Klier is a natural person and a citizen of the State of 

California, residing in San Diego County, California. Plaintiff Klier is not 

disqualified from exercising Second Amendment rights nor prohibited under state or 

federal law from possessing, receiving, owning, or purchasing a firearm. Plaintiff 

Klier is a veteran of the Navy, having been disabled and honorably discharged after 

serving in Iraq as a “Seabee” member of the United States Naval Construction 

Battalions. Plaintiff Klier is a trained firearms instructor who owns and operates 

Active Shooter Defense School (“ASDS”), which “employs the best instructors in 

the industry,” with “former [Navy] SEALs, Rangers, engineers, SWAT officers, 

combatives instructors and current top performing competitive shooters on staff to 

ensure students master each technique being taught.” ASDS’s “mission is to provide 

the most up to date tactical weapons training available to the public, law enforcement 

and military.”3 Plaintiff Klier is a member and supporter of Plaintiffs FPC, SDCGO, 

 
3 See “Meet our Team” on ASDS’s website, online at https://asdschool.com/asds-
instructors. 
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CCRKBA, and SAF.  

27. But for Handgun Ban and Defendants’ active enforcement thereof, 

Plaintiff Klier would, for self-defense and other lawful purposes, purchase new from 

a licensed retailer a constitutionally protected handgun not currently on or eligible 

under Handgun Ban to be added to Defendants’ Handgun Roster, including but not 

limited to a Glock 19 Gen5, which is a constitutionally protected handgun in 

common use for self-defense and other lawful purposes.  

Plaintiff Smith 

28. Plaintiff Justin Smith is a natural person and a citizen of the State of 

California, residing in San Diego County, California. Plaintiff Justin Smith is not 

disqualified from exercising Second Amendment rights nor prohibited under state or 

federal law from possessing, receiving, owning, or purchasing a firearm. Plaintiff 

Smith is a member and supporter of Plaintiffs FPC, SDCGO, CCRKBA, and SAF.  

29. But for the Handgun Ban and Defendants’ active enforcement thereof, 

Plaintiff Smith would, for self-defense and other lawful purposes, purchase new 

from a licensed retailer a constitutionally protected handgun not currently on or 

eligible under the Handgun Ban to be added to Defendants’ Handgun Roster, 

including but not limited to a CZ P10, Walther Q5 SF, and/or Glock 19 Gen4 and/or 

Gen5, which are constitutionally protected handguns in common use for self-defense 

and other lawful purposes.  

Plaintiff Phillips 

30. Plaintiff John Phillips is a natural person and a citizen of the State of 

California, residing in San Diego County, California. Plaintiff Phillips is not 

disqualified from exercising Second Amendment rights nor prohibited under state or 

federal law from possessing, receiving, owning, or purchasing a firearm. Plaintiff 

Phillips possesses a current COE issued by the Defendants’ Department of Justice 

Bureau of Firearms. Plaintiff Phillips is the President of Plaintiff PWG, a proprietor 

of the business, and the individual licensee associated with the dealership and range 
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facility, including by and through Defendants and their Bureau of Firearms. Plaintiff 

Phillips holds an active license to carry a concealed weapon (“CCW”) issued by his 

county sheriff, after proving “good cause” and “good moral character” to his 

licensing authority, successfully completing a course of training on the law and 

firearms proficiency under Penal Code section 26165, and passing an extensive Live 

Scan-based background check and placement into the State’s system for monitoring 

law enforcement contact, arrests, and criminal convictions (“Rap Back”). Plaintiff 

Phillips is a trained firearms instructor. Plaintiff Phillips is a member and supporter 

of Plaintiffs FPC, SDCGO, CCRKBA, and SAF.  

31. But for the Handgun Ban and Defendants’ active enforcement thereof, 

Plaintiff Phillips would, for self-defense and other lawful purposes, purchase new 

from a licensed retailer a constitutionally protected handgun not currently on or 

eligible under the Handgun Ban to be added to Defendants’ Handgun Roster, 

including but not limited to a Sig Sauer P365, Sig Sauer P320 M17, Glock 17 Gen5 

MOS, Fabrique National Herstal 509, and/or Fabrique National Herstal  FNX-9, 

which are constitutionally protected handguns in common use for self-defense and 

other lawful purposes.  

Plaintiff C. Prince 

32. Plaintiff Cheryl Prince (“C. Prince”) is a natural person and a citizen of 

the State of California, residing in San Diego County, California. Plaintiff C. Prince 

is not disqualified from exercising Second Amendment rights nor prohibited under 

state or federal law from possessing, receiving, owning, or purchasing a firearm. 

Plaintiff C. Prince holds an active license to carry a concealed weapon (“CCW”) 

issued by her county sheriff, after proving “good cause” and “good moral character” 

to her licensing authority, successfully completing a course of training on the law 

and firearms proficiency under Penal Code section 26165, and passing an extensive 

Live Scan-based background check and placement into the State’s system for 

monitoring law enforcement contact, arrests, and criminal convictions (“Rap Back”). 
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Plaintiff C. Prince is a member and supporter of Plaintiffs FPC, SDCGO, CCRKBA, 

and SAF.  

33. But for the Handgun Ban and Defendants’ active enforcement thereof, 

Plaintiff C. Prince would, for self-defense and other lawful purposes, purchase new 

from a licensed retailer a constitutionally protected handgun not currently on or 

eligible under the Handgun Ban to be added to Defendants’ Handgun Roster, 

including but not limited to a Sig Sauer P365, which is a constitutionally protected 

handgun in common use for self-defense and other lawful purposes.  

Plaintiff D. Prince 

34. Plaintiff Darin Prince (“D. Prince”) is a natural person and a citizen of 

the State of California, residing in San Diego County, California. Plaintiff D. Prince 

is not disqualified from exercising Second Amendment rights nor prohibited under 

state or federal law from possessing, receiving, owning, or purchasing a firearm. 

Plaintiff D. Prince possesses a current COE issued by the Defendants’ Department 

of Justice Bureau of Firearms. Plaintiff D. Prince is an owner and manager of 

Plaintiff NCSC, the proprietor of the business, and the individual licensee associated 

with the dealership, including by and through the Defendants and their Bureau of 

Firearms. Plaintiff D. Prince holds an active license to carry a CCW issued by his 

county sheriff under Penal Code section 26150, et seq., after proving “good cause” 

and “good moral character” to that licensing authority, successfully completing a 

course of training on the law and firearms proficiency under section 26165, passing 

an extensive Live Scan-based Department of Justice background check, and 

placement into the “Rap Back” system for monitoring law enforcement contact, 

arrests, and criminal convictions. Plaintiff D. Prince is a member of Plaintiffs FPC, 

SDCGO, CCRKBA, and SAF.  

35. But for the Handgun Ban and Defendants’ active enforcement thereof, 

Plaintiff D. Prince would, for self-defense and other lawful purposes, purchase new 

from a licensed retailer a constitutionally protected handgun not currently on or 
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eligible under the Handgun Ban to be added to Defendants’ Handgun Roster, 

including but not limited to a Sig Sauer P320 AXG Scorpion, which is a 

constitutionally protected handgun in common use for self-defense and other lawful 

purposes.  

Plaintiff Peterson 

36. Plaintiff Ryan Peterson is a natural person and a citizen of the State of 

California, residing in San Diego County, California. Plaintiff Peterson is not 

disqualified from exercising Second Amendment rights nor prohibited under state or 

federal law from possessing, receiving, owning, or purchasing a firearm. Plaintiff 

Peterson possesses a current COE issued by the Defendants’ Department of Justice 

Bureau of Firearms. Plaintiff Peterson is the proprietor of and an individual licensee 

associated with Plaintiff Gunfighter Tactical. Plaintiff Peterson is a DOJ Certified 

Instructor. Plaintiff Peterson is a member and supporter of Plaintiffs FPC, SDCGO, 

CCRKBA, and SAF.  

37. Ironically, Plaintiff Peterson, who owns and operates a gun store 

(Plaintiff Gunfighter Tactical), is highly trained in the safe handling of firearms, is a 

DOJ Certified Instructor, sells handguns not on the Defendants’ Roster to those who 

can lawfully purchase them (which excludes Individual Plaintiffs), and keeps for 

lawful purposes including self-defense a Fabrique Nationale 509 Tactical handgun 

while physically inside Gunfighter Tactical. However, he cannot lawfully transfer 

that same firearm to himself—or to any other law-abiding citizen not exempt from 

the Handgun Ban —even for self-defense in the home. 

38. But for the Handgun Ban and Defendants’ active enforcement thereof, 

Plaintiff Peterson would, for self-defense and other lawful purposes, purchase new 

from a licensed retailer a constitutionally protected handgun not currently on or 

eligible under the Handgun Ban to be added to Defendants’ Handgun Roster, 

including but not limited to a Fabrique National Herstal 509 Tactical, Sig Sauer P220 

Legion (10mm), Staccato 2011, Glock 19 Gen5, Glock 17 Gen5 MOS, and Wilson 
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Combat Elite CQB 1911 (9mm), which are constitutionally protected handguns in 

common use for self-defense and other lawful purposes.  

Retailer Plaintiffs 

Plaintiff PWG 

39. Plaintiff PWGG, L.P. (“PWG”), a California limited partnership doing 

business as “Poway Weapons & Gear” and “PWG Range,” is a licensed firearms 

retailer, shooting range, and training facility in the City of Poway, within San Diego 

County, California. Plaintiff PWG is a member and supporter of Plaintiffs FPC, 

SDCGO, CCRKBA, and SAF.  

40. Plaintiffs Phillips and PWG are a firearms dealer in Defendants’ 

Department of Justice Centralized List of Firearms Dealers, and are federally 

licensed by the Bureau of Alcohol, Tobacco, Firearms, and Explosives (“ATF”) as 

a Federal Firearms Licensee (“FFL”).  

41. Many customers and prospective customers of Plaintiffs Phillips and 

PWG are interested in, have, and continue to seek to purchase for self-defense and 

other lawful purposes constitutionally protected handguns not currently on or 

eligible under the Handgun Ban to be added to Defendants’ Handgun Roster.  

42. But for the Handgun Ban and Defendants’ active enforcement thereof, 

Plaintiffs Phillips and PWG would make available for sale to their adult customers 

all of the constitutionally protected new handguns on the market that are available 

outside of California but not currently on or eligible under the Handgun Ban to be 

added to Defendants’ Handgun Roster, and sell and transfer them to their adult 

customers who are not disqualified from exercising Second Amendment rights. 

Plaintiff NCSC 

43. Plaintiff North County Shooting Center, Inc. (“NCSC”), a California 

corporation, is a licensed firearms retailer, shooting range, and training facility in the 

City of San Marcos, within San Diego County, California. Plaintiff NCSC is a 

federally and state-licensed firearms retailer in San Marcos, California. Plaintiff 
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NCSC is a member of Plaintiffs FPC, SDCGO, CCRKBA, and SAF.  

44. Plaintiffs D. Prince and NCSC are a firearms dealer in Defendants’ 

Department of Justice Centralized List of Firearms Dealers, and are federally 

licensed by the Bureau of Alcohol, Tobacco, Firearms, and Explosives (“ATF”) as 

a Federal Firearms Licensee (“FFL”).  

45. Many customers and prospective customers of Plaintiffs D. Prince and 

NCSC are interested in, have, and continue to seek to purchase for self-defense and 

other lawful purposes constitutionally protected handguns not currently on or 

eligible under the Handgun Ban to be added to Defendants’ Handgun Roster.  

46. But for the Handgun Ban and Defendants’ active enforcement thereof, 

Plaintiffs D. Prince and NCSC would make available for sale to their adult customers 

all of the constitutionally protected new handguns on the market that are available 

outside of California but not currently on or eligible under the Handgun Ban to be 

added to Defendants’ Handgun Roster, and sell and transfer them to their adult 

customers who are not disqualified from exercising Second Amendment rights. 

Plaintiff Gunfighter Tactical 

47. Plaintiff Gunfighter Tactical, LLC (“Gunfighter Tactical”), a California 

limited liability corporation doing business as “Gunfighter Tactical,” is a licensed 

firearms retailer in the City of San Diego within San Diego County, California. 

Plaintiff Gunfighter Tactical is a member of Plaintiffs FPC, SDCGO, CCRKBA, and 

SAF.  

48. Plaintiffs Peterson and Gunfighter Tactical are a firearms dealer in 

Defendants’ Department of Justice Centralized List of Firearms Dealers, and are 

federally licensed by the Bureau of Alcohol, Tobacco, Firearms, and Explosives 

(“ATF”) as a Federal Firearms Licensee (“FFL”).  

49. Many customers and prospective customers of Plaintiffs Peterson and 

Gunfighter Tactical are interested in, have, and continue to seek to purchase for self-

defense and other lawful purposes constitutionally protected handguns not currently 
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on or eligible under the Handgun Ban to be added to Defendants’ Handgun Roster.  

50. But for the Handgun Ban and Defendants’ active enforcement thereof, 

Plaintiffs Peterson and Gunfighter Tactical would make available for sale to their 

adult customers all of the constitutionally protected new handguns on the market that 

are available outside of California but not currently on or eligible under the Handgun 

Ban to be added to Defendants’ Handgun Roster, and sell and transfer them to their 

adult customers who are not disqualified from exercising Second Amendment rights. 

Institutional Plaintiffs 

Plaintiff FPC 

51. Plaintiff Firearms Policy Coalition, Inc. (“FPC”) is a nonprofit 

organization incorporated under the laws of Delaware with a place of business in 

Clark County, Nevada. The purposes of FPC include defending and promoting the 

People’s rights, especially First and Second Amendment rights, advancing 

individual liberty, and restoring freedom. FPC serves its members and the public 

through legislative advocacy, grassroots advocacy, litigation and legal efforts, 

research, education, outreach, and other programs. FPC has members in the State of 

California, including Individual Plaintiffs who desire to purchase new 

constitutionally protected arms for self-defense or other lawful purposes which are 

not currently on or eligible under the Handgun Ban to be added to Defendants’ 

Handgun Roster, and Retailer Plaintiffs who desire to sell the same to their eligible 

law-abiding customers. These members would each undertake the desired and 

protected activity but for the criminal liability that they face under the laws, 

regulations, policies, practices, and customs being challenged in this action. The 

interests that FPC seeks to protect in this lawsuit are germane to the organization’s 

purposes. 

Plaintiff SDCGO 

52. Plaintiff San Diego County Gun Owners PAC (“SDCGO”) is a local 

political organization whose purpose is to protect and advance the Second 
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Amendment rights of residents of San Diego County, California, through their 

efforts to support and elect local and state representatives who support the Second 

Amendment right to keep and bear arms. SDCGO’s membership and donors consist 

of Second Amendment supporters, people who own guns for self-defense and sport, 

firearms dealers, shooting ranges, and elected officials who want to restore and 

protect the right to keep and bear arms in California. SDCGO’s members include 

Individual Plaintiffs who desire to purchase new constitutionally protected arms for 

self-defense or other lawful purposes which are not currently on or eligible under the 

Handgun Ban to be added to Defendants’ Handgun Roster, and Retailer Plaintiffs 

who desire to sell the same to their eligible law-abiding customers. These members 

would each undertake the desired and protected activity but for the criminal liability 

that they face under the laws, regulations, policies, practices, and customs being 

challenged in this action. The interests that SDCGO seeks to protect in this lawsuit 

are germane to the organization’s purposes. 

Plaintiff CCRKBA 

53. Plaintiff Citizens Committee for the Right to Keep and Bear Arms 

(“CCRKBA”) is a nonprofit organization incorporated under the laws of Washington 

with its principal place of business in Bellevue, Washington. CCRKBA is dedicated 

to promoting the benefits of the right to bear arms. CCRKBA has members and 

supporters nationwide, including thousands of members in California and in the 

County of San Diego, California. CCRKBA’s members include Individual Plaintiffs 

who desire to purchase new constitutionally protected arms for self-defense or other 

lawful purposes which are not currently on or eligible under the Handgun Ban to be 

added to Defendants’ Handgun Roster and Retailer Plaintiffs who desire to sell the 

same to their eligible law-abiding customers. These members would each undertake 

the desired and protected activity but for the criminal liability that they face under 

the laws, regulations, policies, practices, and customs being challenged in this action. 

The interests that CCRKBA seeks to protect in this lawsuit are germane to the 
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organization’s purposes. 

Plaintiff SAF 

54. Plaintiff Second Amendment Foundation (“SAF”) is a nonprofit 

educational foundation incorporated under the laws of Washington with its principal 

place of business in Bellevue, Washington. SAF seeks to preserve the effectiveness 

of the Second Amendment through education, research, publishing, and legal action 

programs focused on the Constitutional right to possess firearms, and the 

consequences of gun control. SAF has over 650,000 members and supporters 

nationwide, including thousands of members in California and in the County of San 

Diego, California. SAF’s members include Individual Plaintiffs who desire to 

purchase new constitutionally protected arms for self-defense or other lawful 

purposes which are not currently on or eligible under the Handgun Ban to be added 

to Defendants’ Handgun Roster, and Retailer Plaintiffs who desire to sell the same 

to their eligible law-abiding customers. These members would each undertake the 

desired and protected activity but for the criminal liability that they face under the 

laws, regulations, policies, practices, and customs being challenged in this action. 

The interests that SAF seeks to protect in this lawsuit are germane to the 

organization’s purposes. 

Defendants 

Defendant Bonta 

55. Defendant Robert Bonta is the Attorney General of the State of 

California, and is sued herein in his official capacity. Under Article 5, § 13 of the 

California Constitution, Attorney General Bonta is the “chief law officer of the 

State,” with a duty “to see that the laws of the state are uniformly and adequately 

enforced.” Defendant Bonta is the head of the California Department of Justice 

(“DOJ”). Defendant Bonta’s DOJ and its Bureau of Firearms regulate and enforce 

state law related to the sales, transfer, possession and ownership of firearms. The 

Attorney General and DOJ maintain an office in San Diego, California. 
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Defendant Graham 

56. Defendant Blake Graham is the Director of the DOJ’s Bureau of 

Firearms. On information and belief, Defendant Graham reports to Attorney General 

Bonta, and he is responsible for the various operations of the Bureau of Firearms, 

including the implementation and enforcement of the statutes, regulations, and 

policies regarding firearm and ammunition sales, possession, and transfers. 

Defendant Graham is sued in his official capacity. 

JURISDICTION AND VENUE 

57.  This Court has jurisdiction over all claims for relief pursuant to 28 

U.S.C. §§ 1331, 1343, 2201, and 2202, and 42 U.S.C. §§ 1983 and 1988, as this 

action seeks to redress the deprivation under color of the laws, statutes, ordinances, 

regulations, customs, and usages of the State of California, of the rights, privileges, 

or immunities secured by the United States Constitution. 

58. Venue lies in this Court under 28 U.S.C. § 1391, as the events giving 

rise to Plaintiffs’ causes of action arose or exist in this District in which the action is 

brought. Further, the venue rules of this State specifically would permit this action 

to be filed in San Diego, since the Attorney General and California Department of 

Justice maintain an office within this District; Cal. Code of Civ. Pro. § 401(1). 

STATEMENT OF FACTS 

I. California’s Ban on Handguns 

59.  The Handgun Ban and Defendants’ regulations, policies, and practices 

enforcing the same, individually and collectively prevent Plaintiffs, and all similarly 

situated members of Institutional Plaintiffs, who are not prohibited from possessing 

or acquiring firearms, from purchasing handguns that are categorically in common 

use for self-defense and other lawful purposes, and thus violate the Second and 

Fourteenth Amendments to the United States Constitution. 

A. The General Regulatory Scheme 

60. In California, individuals are required to purchase and transfer firearms 
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and ammunition through state and federally licensed dealers, like Retailer Plaintiffs, 

in face-to-face transactions, or face serious criminal penalties.  

61. Because of an onerous regulatory scheme, which is designed to deny, 

chill, suppress, and/or burden the exercise of fundamental, individual rights, people 

in California cannot exercise their Second Amendment right to keep and bear arms 

without going in person to retailers that must comply with the State’s regulatory 

scheme on pain of criminal liability—a misdemeanor at a minimum, Pen. Code, § 

19.4 (providing that, unless otherwise specified, a violation of a criminal statute 

constitutes a misdemeanor)—as well as loss of the necessary licenses to engage in 

any lawful firearm-related business. 

62. “Where neither party to [a] [firearm] transaction holds a dealer’s license 

issued pursuant to Sections 26700 to 26915, inclusive, the parties to the transaction 

shall complete the sale, loan, or transfer of that firearm through a licensed firearms 

dealer pursuant to Chapter 5 (commencing with Section 28050).” Pen. Code § 

27545. 

63. A license to transact in firearms “is subject to forfeiture for a breach of 

any of the prohibitions and requirements of [Article 2, Penal Code §§ 26800 – 

26915]” (with some exceptions that do not apply in the instant matter). Pen. Code § 

26800. 

64. Penal Code § 28220(a) states: “Upon submission of firearm purchaser 

information, the Department of Justice shall examine its records, as well as those 

records that it is authorized to request from the State Department of State Hospitals 

pursuant to Section 8104 of the Welfare and Institutions Code, in order to determine 

if the purchaser is a person described in subdivision (a) of Section 27535, or is 

prohibited by state or federal law from possessing, receiving, owning, or purchasing 
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a firearm.” 4 

65. Defendants’ Department of Justice participates in the National Instant 

Criminal Background Check System (NICS). Pen. Code § 28220(a). 

66. A “Certificate of Eligibility” (“COE”) “means a certificate which states 

that the Department has checked its records and the records available to the 

Department in the National Instant Criminal Background Check System and 

determined that the applicant is not prohibited from acquiring or possessing firearms 

pursuant to Penal Code sections 18205, 29800, 29805, 29815 through 29825, and 

29900, or Welfare and Institutions Code sections 8100 and 8103, or Title 18, sections 

921 and 922 of the United States Code, or Title 27, Part 478.32 of the Code of 

Federal Regulations at the time the check was performed and which ensures that a 

person who handles, sells, delivers, or has under his or her custody or control any 

ammunition, is eligible to do so pursuant to Penal Code section 30347.” 11 CCR § 

4031(d). See also Pen. Code § 26710 and 11 CCR § 4030, et seq.  

67. “The initial COE application process includes a firearms eligibility 

criminal background check and issuance of a certificate, which is valid for one year. 

Thereafter, the COE must be renewed annually. A COE can be revoked, at any time, 

if the COE holder becomes prohibited from owning/possessing firearms and 

ammunition.” See Defendants’ website at https://oag.ca.gov/firearms/cert-

eligibility. 

68. On information and belief, a COE issued by Defendants’ Department 

of Justice Bureau of Firearms places the certificate holder in their “Rap Back” file, 

which would notify them immediately should the certificate holder be arrested or 

otherwise prohibited from purchasing or possessing firearms. 

 

 
4  The DOJ’s multi-step, acronym-heavy background check process for firearms is 
detailed in Silvester v. Harris, 41 F.Supp.3d 927, 947–952 (E.D. Cal. 2014). 
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B. The Handgun Ban and “Roster” 

69. Defendants’ California Department of Justice compiles, publishes, and 

maintains “a roster listing all of the handguns that have been tested by a certified 

testing laboratory, have been determined not to be unsafe handguns, and may be sold 

in this state pursuant to this part.” Pen Code § 32015. 

70. Additional information on the Handgun Roster can be found in 

Defendants’ regulations at California Code of Regulations, title 11, section 4070.  

71. On information and belief, Defendants’ Roster of Certified Handguns 

available for sale to law-abiding citizens not exempt from the Handgun Purchase 

Ban is a small fraction of the total number of handgun makes and models 

commercially available throughout the vast majority of the United States, all of 

which are constitutionally protected arms in common use for lawful purposes. 

72. On information and belief, at the end of 2013, there were 1,273 makes 

and models of approved handguns, including 883 semiautomatics, on Defendants’ 

Roster. Since then, the Defendants’ Roster has continued to shrink because of the 

Defendants’ enforcement of the Handgun Purchase Ban.  

73. As of October 24, 2022, there were only “815 handguns found”—total, 

of all makes, models, and permutations—on Defendants’ Roster.  

74. Inevitably hastening the rate of shrinkage, effective January 1, 2021, 

the State amended California’s Handgun Ban under Assembly Bill No. 2847 (2019 

– 2020 Reg. Sess.) (“AB 2847”), which now expressly requires that, for every single 

new firearm added to the Roster, Defendants’ Department of Justice must remove 

three firearms added before July 1, 2022, that are not compliant with its current 

requirements.5 Pen. Code. § 31910(b)(7).   

 
5 See Alexei Koseff, “Bullet-tracing bill by [California Assembly-member] David 
Chiu aims to force issue on gunmakers,” San Francisco Chronicle (March 16, 
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75. Moreover, of the handguns “certified” for Roster inclusion, on 

information and belief, “about one-third of the Roster’s total listings are comprised 

of makes and models that do not offer consumers substantive and material choices 

in the physical attributes, function, or performance of a handgun relative to another 

listing (i.e., a base model),” because many of the approved handguns are merely the 

same handgun make and model as another approved model with cosmetic 

difference(s). See, e.g., California's Handgun Roster: How big is it, really?, online 

at https://www.firearmspolicy.org/california-handgun-roster (showing the results of 

a detailed analysis of the Roster as of January 30, 2019). 

76. The Handgun Ban, as it stands today, not only forces and requires the 

Handgun Roster to virtually shrink into oblivion, but, on information and belief, even 

minor changes to manufacturing processes, materials, and suppliers will cause a 

previously certified handgun to be removed from the Handgun Roster by Defendants 

under the State’s laws and Defendants’ policies and enforcement practices.  

77. Worse, certified handgun models are removed from the Roster by 

Defendants if the manufacturer does not pay an annual fee to maintain the model on 

the Roster. Penal Code § 32015(b)(2). On information and belief, due to the Handgun 

Ban, just as hundreds of handgun makes and models have already been removed 

from Defendants’ Roster, more handgun makes and models will “drop off” the 

Roster as manufacturers choose to update their products—as well as their materials, 

processes, and supply chains—to make them more competitive in the broader 

civilian market throughout the United States and/or refusing to continue to pay 

 

2020), at https://www.sfchronicle.com/politics/article/Assemblyman-Chiu-pushes-
firearms-industry-to-15132278.php.  
 
See also Alexei Koseff, “[California Governor] Newsom signs bill that compels 
gunmakers to adopt bullet-tracing technology,” San Francisco Chronicle (Sept. 29, 
2020), at https://www.sfchronicle.com/politics/article/Newsom-signs-bill-that-
compels-gunmakers-to-adopt-15607657.php. 
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California’s extortive annual renewal fees, making them ineligible to renew on the 

Roster, further reducing the availability of constitutionally protected arms that 

individual adults not disqualified from exercising Second Amendment rights have a 

fundamental right to acquire and possess. 

78. Indeed, Defendants’ list of “De-Certified Handguns” shows hundreds 

of handgun models have been removed from the Roster since December of 2001, 

including 33 this year alone, https://oag.ca.gov/firearms/de-certified-handguns (last 

visited October 24, 2022), whereas just one handgun model has been “recently 

added” this month according to Defendants’ list of “Recently Added Handgun 

Models,” https://oag.ca.gov/firearms/certified-handguns/recently-added (last visited 

October 24, 2022).  

79. Handguns that have passed California’s tests and were certified by 

Defendants do not become “unsafe”—much less lose their constitutional 

protection—simply because a manufacturer does not pay an annual fee. 

80. Handguns that do not have one or all of the “safety” devices as required 

under the Handgun Ban are neither “dangerous” nor “unusual” and are instead in 

common use for lawful purposes throughout the United States. 

81. Handguns that do not have chamber load indicators are neither 

“dangerous” nor “unusual” and are instead in common use for lawful purposes 

throughout the United States. 

82. Handguns that do not have magazine disconnect mechanisms are 

neither “dangerous” nor “unusual” and are instead in common use for lawful 

purposes throughout the United States. 

83. Handguns that do not have “microstamping” technology are neither 

“dangerous” nor “unusual” and are instead in common use for lawful purposes 

throughout the United States. 

84. Any of the attributes, systems, and “safety” devices required under the 

Handgun Ban can fail or be altered or removed by a handgun’s possessor, and the 
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absence of one or all of them does not strip the protection for otherwise 

constitutionally protected arms. 

85. The attributes, systems, and “safety” devices required under 

California’s Handgun Ban are not sufficient to guarantee a handgun’s safe use. 

86. The attributes, systems, and “safety” devices required under the 

Handgun Ban cannot replace safe and responsible gun handling. 

87. Microstamping technology is not a safety device. 

88. Microstamping technology has not been shown to viably support any 

law enforcement purpose. 

89. On information and belief, as of November 8, 2020, there were no 

commercially available semiautomatic handguns manufactured in the United States 

that have the microstamping technology required under the Handgun Ban. 

90. On information and belief, as of January 4, 2021, there are no 

commercially available semiautomatic handguns manufactured in the United States 

that have the microstamping technology required under the Handgun Ban. 

91. On information and belief, as of November 8, 2020, there were no 

commercially available semiautomatic handguns manufactured in the United States 

that met all of the requirements under the Handgun Ban. 

92. On information and belief, as of January 4, 2021, there were no 

commercially available semiautomatic handguns manufactured in the United States 

that meet all of the requirements under the Handgun Ban. 

93. On information and belief, as of October 24, 2022, there are still no 

commercially available semiautomatic handguns manufactured in the United States 

that meet all of the requirements under the Purchase Ban. 

94. California law requires that handgun purchasers successfully complete 

a test, pay a fee, and acquire a valid FSC before they purchase and take possession 
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of any firearm, including handguns. Penal Code § 31610, et seq.6 

95. Defendants’ publicly available Firearms Safety Certificate (“FSC”) 

Study Guide, a document published by the Office of the Attorney General and 

California Department of Justice Bureau of Firearms, Defendants’ Spanish-language 

version of the FSC Study Guide, and Defendants’ FSC “MANUAL for California 

Firearms Dealers and DOJ Certified Instructors” are available on Defendants’ 

website at https://oag.ca.gov/firearms/fsc. 

96. In their publicly available FSC Study Guide, Defendants state, in red 

type: “REMEMBER: Ignorance and carelessness can result in firearm accidents. 

Basic gun safety rules must be applied ALL OF THE TIME.” (Color and 

capitalization in original.) 

97. In the first section of Chapter 1 of Defendants’ FSC Study Guide 

(captioned “THE SIX BASIC GUN SAFETY RULES”), the Guide states: “There 

are six basic gun safety rules for gun owners to understand and practice at all times: 

1. Treat all guns as if they are loaded. 2. Keep the gun pointed in the safest possible 

direction. 3. Keep your finger off the trigger until you are ready to shoot. 4. Know 

your target, its surroundings, and beyond. 5. Know how to properly operate your 

gun. 6. Store your gun safely and securely to prevent unauthorized use. Guns and 

ammunition should be stored separately.” (Line breaks removed.) 

98. Under common rules of firearm safety, and within the knowledge 

required for the State’s FSC and safe handling demonstration, is the fundamental 

rule that all firearms must always be treated as though they are loaded. 

99. It is irresponsible and unsafe to rely on “safety” devices required under 

the Handgun Ban. 

100. Additionally, Defendants’ require firearm purchasers, the retailer, and 

 
6 See also 11 CCR § 4250, et seq., and Defendants’ website at 
https://oag.ca.gov/firearms/fscfaqs. 
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the DOJ Certified Instructor licensed and permitted to proctor the test, to conduct, 

successfully pass, and certify in a “Safe Handling Demonstration Affidavit” (online 

at https://oag.ca.gov/sites/all/files/agweb/pdfs/firearms/forms/hscaff.pdf) signed 

under penalty of perjury, that the purchaser or transferee “performed the safe 

handling demonstration as required in Penal Code sections 26850, 26853, 26856, 

26859, or 26860, as applicable, with the firearm (or one of the same make and model) 

referenced” on the Dealer’s Record of Sale (DROS) number associated with the 

purchase or transfer. 
 

COUNT ONE 
42 U.S.C. § 1983 

RIGHT TO KEEP AND BEAR ARMS 
U.S. CONST., AMENDS. II AND XIV 

 

101. Plaintiffs incorporate herein by reference the foregoing paragraphs as if 

fully set forth herein. 

102. There is an actual and present controversy between the parties. 

103. The Second Amendment to the United States Constitution guarantees 

“the right of the people to keep and bear Arms.” U.S. CONST. AMEND. II. 

Plaintiffs, and all similarly situated members of Institutional Plaintiffs, who are all 

eligible to exercise their Second Amendment rights, wish to keep and bear 

constitutionally protected arms for self-defense and other lawful purposes. 

104. The Fourteenth Amendment to the United States Constitution provides 

in pertinent part: 

 
No state shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any 
state deprive any person of life, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction the equal 
protection of the laws. 
 

105. The Second Amendment is fully applicable to the States through the 
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Fourteenth Amendment’s Due Process and Privileges or Immunities Clauses. 

McDonald v. City of Chicago, 561 U.S. 742, 750 (2010); id. at 805 (Thomas, J., 

concurring). 

106. Because of the Defendants’ enforcement of the laws, regulations, 

policies, practices, and customs underlying the purchase prohibitions of the Handgun 

Ban, Plaintiffs, and all similarly situated members of Institutional Plaintiffs, cannot 

purchase new constitutionally protected arms without suffering criminal liability. 

107. Nothing in the “Nation’s historical tradition of firearm regulation” 

supports the heavy-handed purchase restrictions here. Bruen, 142 S. Ct. at 2130. 

108. Individuals in California have a right to keep and bear arms, including 

but not limited to, buying, selling, transferring, self-manufacturing or assembling, 

transporting, carrying, and practicing safety and proficiency with, firearms, 

ammunition, magazines, and appurtenances, under the Second and Fourteenth 

Amendments to the United States Constitution. 

109. This fundamental, individual right to keep and bear firearms includes 

the right to acquire modern handguns in common use for lawful purposes—indeed, 

arms that are lawfully sold and possessed throughout the United States—such as 

those the Handgun Ban prevents common law-abiding citizens from purchasing at a 

licensed retailer. 

110. The text of the Second Amendment, which guarantees “the right of the 

people to keep and bear Arms,” implicitly includes the right to so acquire firearms. 

Further, the “right to keep arms, necessarily involves the right to purchase them, to 

keep them in a state of efficiency for use, and to purchase and provide ammunition 

suitable for such arms.” See Andrews v. State, 50 Tenn. 165, 178 (1871); accord 

Teixeira v. County of Alameda, 873 F.3d 670, 678 (2017).  

111. Further, without constitutional protections for the acquisition as well as 

the manufacturing of firearms, the “right of the people to keep and bear Arms” would 

be in jeopardy. See Ezell, 651 F.3d at 704 (clarifying that “[t]he right to possess 
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firearms for protection implies a corresponding right to acquire and maintain 

proficiency in their use; the core right wouldn’t mean much without the training and 

practice that make it effective.”); Ill. Ass’n of Firearms Retailers v. City of Chicago, 

961 F. Supp. 2d 928, 930, 938 (N.D. Ill. 2014) (holding that “the right to keep and 

bear arms for self-defense under the Second Amendment . . . must also include the 

right to acquire a firearm . . .”). 

112. Contrary to the regulations like those in Penal Code sections 31900, et 

seq. and 32000, et seq., underlying the Handgun Ban and related Handgun Roster, 

no founding era precedent exists for declaring “unsafe” and prohibiting the 

commercial sale of firearms otherwise widely available and in common use for 

lawful purposes among ordinary law-abiding citizens; such regulations only exist in 

a handful of jurisdictions and all of them are of recent origin—the earliest was 

Maryland’s, enacted in 1988. Md. Code Ann., Pub. Safety § 5-405. 

113. The purchase prohibitions of the Handgun Ban prevent law-abiding 

citizens, like and including Plaintiffs, and all similarly situated members of 

Institutional Plaintiffs, from acquiring and thus possessing for lawful purposes 

“instruments that constitute bearable arms” protected under the Second Amendment. 

114. These unprecedented regulations are plainly inconsistent with the 

“Nation’s historical tradition of firearm regulation.” See Bruen, 142 S. Ct. at 2130. 

Accordingly, these restrictions on the purchase and acquisition of firearms fall 

directly within—and are proscribed by—the Second Amendment’s “unqualified 

command.” Bruen, 142 S. Ct. at 2130 (quoting Konigsberg, 366 U.S. at 50, n.10). 

115. The Handgun Ban’s prohibition on the purchase of constitutionally 

protected arms and maintenance of the Roster for purposes of enforcing this 

proscription in the absence of the necessary historical precedent fails full stop under 

Bruen, rendering them unconstitutional both facially and as applied in this case.  

116. “The very enumeration of the [Second Amendment] right takes out of 

the hands of government . . . the power to decide on a case-by-case basis whether 
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the right is really worth insisting upon.” Heller, 554 U.S. at 635 (emphasis in 

original). 

117. The Second Amendment is not a “second-class right, subject to an 

entirely different body of rules than the other Bill of Rights guarantees,” McDonald, 

561 U.S. 742, 780, and it cannot “be singled out for special—and especially 

unfavorable—treatment.” Id. at 778–79. 

118. Bruen, 142 S. Ct. 2111, made this clear by expressly rejecting all 

interest balancing and the Ninth Circuit’s prior “two-step” approach in the context 

of Second Amendment claims. 

119. “Heller and McDonald do not support applying means-end scrutiny in 

the Second Amendment context. Instead, the government must affirmatively prove 

that its firearms regulation is part of the historical tradition that delimits the outer 

bounds of the right to keep and bear arms.” 142 S. Ct. at 2127. Rather, “Heller … 

demands a test rooted in the Second Amendment’s text, as informed by history. Id. 

120. Thus, Bruen makes clear that the Ninth Circuit’s former two-step 

approach and interest-balancing applied in Peña v. Lindley, 898 F.3d 969 (9th Cir. 

2018), which previously upheld a prior version of some of the laws challenged 

herein, are inapplicable and improper in Second Amendment cases. 

121. Bruen did not create a new test but instead applied the very test the 

Court established in Heller in 2008. “The test that we set forth in Heller and apply 

today requires courts to assess whether modern firearms regulations are consistent 

with the Second Amendment’s text and historical understanding.” Id., at 2131. 

122. “Heller’s methodology centered on constitutional text and history. 

Whether it came to defining the character of the right (individual or militia 

dependent), suggesting the outer limits of the right, or assessing the constitutionality 

of a particular regulation, Heller relied on text and history. It did not invoke any 

means-end test such as strict or intermediate scrutiny.” Id., at 2128-29. 

123. The plain text of the Second Amendment covers the conduct the 
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Plaintiffs, and all similarly situated members of Institutional Plaintiffs, wish to 

engage in (“keep and bear arms”) and the arms they wish to keep and bear. “[T]he 

Second Amendment extends, prima facie, to all instruments that constitute bearable 

arms,” Bruen, 142 S. Ct., at 2132 (quoting Heller, 554 U. S., at 582). 

124. Since the conduct is covered by the Second Amendment’s plain text, 

“the Constitution presumptively protects that conduct. To justify its regulation, the 

government . . . must demonstrate that the regulation is consistent with this Nation’s 

tradition of firearm regulation.” Bruen, 142 S. Ct. at 2126. 

125. Heller has already established the relevant contours of the tradition: 

Bearable arms that are presumptively protected by the Second Amendment cannot 

be banned unless they are both dangerous and unusual. 

126. The Second Amendment’s “reference to ‘arms’ does not apply ‘only 

[to] those arms in existence in the 18th century.’ ” Bruen, 142 S. Ct., at 2132 (quoting 

Heller, 554 U. S., at 582). “Just as the First Amendment protects modern forms of 

communications, and the Fourth Amendment applies to modern forms of search, the 

Second Amendment extends, prima facie, to all instruments that constitute bearable 

arms, even those that were not in existence at the time of the founding.” Id. (citations 

omitted). 

127. And “[w]hatever the likelihood that handguns were considered 

dangerous and unusual during the colonial period, they are indisputably in common 

use for self-defense today. They are, in fact, the quintessential self-defense weapon.” 

Bruen, 142 S. Ct. 2111, at 2143 (quoting Heller, 554 U. S., at 629, 128 S. Ct. 2783, 

171 L. Ed. 2d 637) (cleaned up). 

128. “Thus, even though the Second Amendment’s definition of ‘arms’ is 

fixed according to its historical understanding, that general definition covers modern 

instruments that facilitate armed self-defense. Cf. Caetano v. Massachusetts, 577 U. 

S. 411, 411-412, 136 S. Ct. 1027, 194 L. Ed. 2d 99 (2016) (per curiam) (stun guns).” 

Id. 
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129. Millions of handguns prohibited for sale to the State’s law-abiding 

citizens are commonly possessed and used for self-defense and other lawful purposes 

in the vast majority of states, securing their protection from such regulation. 

130. In the approximately 400-year history of the colonies and later the 

United States, no regulations at all like the Handgun Ban appeared until recently in 

only a few states. That is hardly a historical tradition of such regulations. 

131. To reiterate, the Second Amendment to the United States Constitution 

provides: “A well-regulated Militia being necessary to the security of a free State, 

the right of the people to keep and bear Arms shall not be infringed.” 

132. Defendants are individually and collectively responsible for the 

formulation, issuance, implementation, and/or enforcement of the laws, regulations, 

policies, practices, and customs underlying the purchase prohibitions of the Handgun 

Ban. 

133. Defendants have enforced and will continue to enforce the purchase 

prohibitions under the Handgun Ban against Individual Plaintiffs, Retailer Plaintiffs 

and their customers, and similarly situated Institutional Plaintiffs’ members. 

134. Defendants’ enforcement of the purchase prohibitions under the 

Handgun Ban has prevented and continues to prevent Individual Plaintiffs, Retailer 

Plaintiffs’ customers, and similarly situated Institutional Plaintiffs’ members from 

purchasing new constitutionally protected handguns in violation of their rights 

protected under the Second and Fourteenth Amendments to the United States 

Constitution. 

135. Individual Plaintiffs, Retailer Plaintiffs and their customers, and 

similarly situated Institutional Plaintiffs’ members reasonably fear that Defendants 

will enforce the purchase prohibitions under the Handgun Ban, including associated 

criminal laws and civil penalties, against them should they violate the same. 

136. 42 U.S.C. § 1983 creates a cause of action against state actors who 

deprive individuals of federal constitutional rights under color of state law. 
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137. Defendants, individually and collectively, and under color of State law 

at all relevant times, have deprived the fundamental constitutional rights, privileges, 

and immunities of citizenship of adult persons in the State of California not 

disqualified from exercising their fundamental, individual right to keep and bear 

arms, including Individual Plaintiffs, Retailer Plaintiffs’ customers, and similarly 

situated Institutional Plaintiffs’ members, through Defendants’ enforcement and 

implementation of the purchase prohibitions under the Handgun Ban, which has 

denied, and will continue to infringe upon and prevent by criminal sanction, the 

exercise of the fundamental right to keep and bear arms unless and until redressed 

through the relief Plaintiffs seek herein. 

138. For all the reasons asserted herein, Defendants have acted in violation 

of, and continue to act in violation of, 42 U.S.C. § 1983, compelling the relief 

Plaintiffs seek. 

139. Because Defendants’ enforcement of the purchase prohibitions under 

the Handgun Ban violates Plaintiffs’ rights under the Second and Fourteenth 

Amendments to the United States Constitution, Plaintiffs are entitled to declaratory 

and injunctive relief. 

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs pray for the following relief: 

1. A declaratory judgment that Defendants’ enforcement of the laws, 

regulations, policies, practices, and customs underlying the purchase prohibitions of 

the Handgun Ban prevent Individual Plaintiffs, Retailer Plaintiffs’ customers, and 

similarly situated Institutional Plaintiffs’ members who are not disqualified from 

exercising Second Amendment rights from purchasing new constitutionally 

protected arms, in violation of their right to keep and bear arms protected under the 

Second and Fourteenth Amendments to the United States Constitution; 
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2. An injunction restraining Defendants and their officers, agents, 

servants, employees, and all persons in concert or participation with them, and all 

persons who have notice of the injunction, from enforcing the purchase prohibitions 

of the Handgun Ban; 

3. Attorney’s fees and costs pursuant to 42 U.S.C. § 1988 and any other 

applicable law;  

4. That this Court retain jurisdiction after judgment for the purposes of 

resolving any future fee disputes between the parties and issuing further appropriate 

injunctive relief if the Court’s declaratory judgment(s) is/are violated; and, 

5. All other and further legal and equitable relief, including injunctive 

relief, against Defendants as necessary to effectuate the Court’s judgment, or as the 

Court otherwise deems just and equitable. 

Respectfully submitted this 31st day of October 2022.  

 
    /s/Raymond M. DiGuiseppe 
    Raymond M. DiGuiseppe 
    The DiGuiseppe Law Firm, P.C. 
    4320 Southport-Supply Road, Suite 300 
    Southport, NC 28461 
    Tel.: 910-713-8804 
    Email: law.rmd@gmail.com 
    Attorney for Plaintiffs 
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LANA RAE RENNA, et al.,               Case No. 20-cv-2190-DMS-DEB 
 
 Plaintiffs,                                   DECLARATION OF JOSEPH OSTINI 
      IN SUPPORT OF PLAINTIFFS’  
      OPPOSITION TO DEFENDANTS’ 
      MOTION TO DISMISS FIRST 
      AMENDED COMPLAINT 
vs.       

Date / Time: TBD 
      Courtroom: 13A 
      Judge: Hon. Dana M. Sabraw 
 
XAVIER BECERRA, et al., 
 
 Defendants.                                               
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I. DECLARATION OF JOSEPH OSTINI 

I, Joseph Ostini, declare as follows:  

1. I am not a party in the above-titled action. I am over the age of 18, have 

personal knowledge of the facts referred to in this declaration, and am competent to 

testify to the matters stated below. 

2. I am a licensed attorney in the state of California.  

3. I have reviewed and I am familiar with the various firearms definitions 

contained under the California Penal Code. 

4. From November 8, 2020, to November 30, 2020, I conducted an Internet 

search of all new commercially available firearms for sale to U.S. residents.  

5. This search was conducted specifically by reviewing the websites of most 

readily identified major firearms manufacturers within the U.S. As part of my 

search, I identified 40 different handgun manufacturers in the U.S., which include 

most of the largest manufacturers of different types of handguns in the U.S. 

6. In conducting this search, I reviewed Cal. Penal Code sec. 31900, 31905, 

and 31910 et seq. Specifically, I identified semiautomatic pistols and revolvers and 

searched to see how many different types of handguns from these manufacturers are 

commercially available for purchase to residents in a majority of states and yet are 

banned by California’s roster requirements.  
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7. In analyzing these Penal Code sections, I applied the law to the prohibited 

features and stated exceptions that these firearms possessed. I then made a 

determination of which handguns were likely prohibited by California’s roster 

requirements. 

8. Attached as Exhibit 1 is a true and correct copy of a table I created listing 

the numerous firearms that are prohibited in California but freely available for sale 

in much of the U.S. This table is supported by the embedded hyperlinks illustrating 

the handguns available for sale and by their model numbers. 

9. In reviewing the 40 different manufacturers of pistols, I identified and 

catalogued which pistols available for sale are on the California roster and which 

ones are not.  

10. Below is a list of hyperlinks to websites containing additional relevant 

information on which I relied concerning the handguns which are commercially 

available throughout the country but banned under California’s handgun roster: 

https://oag.ca.gov/firearms/certified-handguns/search (“Handguns Certified 

for Sale” in California) 

https://oag.ca.gov/sites/all/files/agweb/pdfs/firearms/forms/op.pdf 

(“California’s Roster of Exempted Olympic Competition Pistols”) 
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https://www.moneytalksnews.com/slideshows/the-biggest-gun-companies-

in-the-u-s-market/ (“The Biggest Gun Companies in the U.S. Market”) 

https://web.archive.org/web/20181124171330/http://www.calgunsfoundatio

n.org/roster (“California DOJ’s Handgun Roster, Microstamping Requirement, and 

Legal Action Against Them”) 

II. ANALYSIS 

 A. Off-Roster Handguns Are Commonly Sold Outside of California.  

Throughout the United States, handguns not listed on California’s roster are 

commonly bought and sold. Only a few states have anything even remotely similar 

to California’s roster. It is worth noting that most Americans that purchase handguns 

outside of California do not purchase California-roster handguns because they are 

viewed as outdated. This is because very few new models of semiautomatic 

handguns are available for purchase to California residents.  

A few exceptions do exist, such as the Olympic Pistol exception and buying 

handguns on the used market from former law enforcement via a private-party sale 

exception. See e.g., Pen. Code § 32105. But these sales and exceptions make up an 

exceedingly small percentage of the total handguns sold within California. 

Case 3:20-cv-02190-DMS-DEB   Document 13-12   Filed 02/15/21   PageID.385   Page 4 of 9

ER-350

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-4, Page 5 of 146



5 

 

 In addition, it is worth noting that modern semiautomatic handguns are not 

on the roster. For example, the Generation 5 Glock fetches a premium price when 

available for sale to California residents via the private-party law-enforcement 

exception, which, again, is an exception largely unavailable to the ordinary 

Californian. As a result, this limits the class of people that can buy modern handguns. 

Lastly, the provided data shows that the overwhelming majority of handguns 

for sale in the United States are not on the roster. As a result, off-roster handguns are 

the norm outside of California. Therefore, these modern off-roster handguns are in 

common use throughout the United States. 

B. The Number of Firearms on the Roster Is Dropping Steadily 

The number of firearms on the California roster is dropping steadily. 

Presently, approximately 805 handguns are listed on the roster. However, many of 

these handguns are virtually identical to one another. Small cosmetic differences are 

enough to make the firearms technically different firearms under the law, thus 

requiring a separate roster entry in order to be legal for purchase.   

In addition, every year, handguns are removed from the roster for a variety of 

reasons. To be kept on the roster, a manufacturer must annually reapply to the roster 

and pay a fee. For many manufacturers, compliance is not worth the effort or 
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profitable enough to warrant the time and resources necessary to meet these 

requirements annually. In addition, the firearms industry is constantly evolving. 

Firearms companies change hands, go out of business, or abandon old designs 

because changes in technology or regulations no longer make them profitable. 

Consequently, these companies do not renew their handguns on the roster, and those 

handguns are removed from the roster, further reducing the available lot.  

The decertified handguns are not being replaced with new or additional 

substitutes. In fact, it is widely known that no new handguns have been added to the 

roster since 2013, when California added the controversial “microstamping” 

requirement.1 And, significantly, under newly enacted legislation (AB 2847), the 

DOJ must remove three of the “non-compliant” or “grandfathered” handgun models 

from the roster for every new “compliant” handgun model added to the roster.  This 

new mandate will inevitably result in further reducing the roster of available 

handguns for ordinary Californians. Indeed, as more “grandfathered” handguns fall 

off the roster because either the manufacturer cannot renew the certification due to 

changes in the handgun’s design or features that render it “noncompliant” or the 

manufacturer simply elects not to renew the certification in favor of investing its 

 
1 Cal. Penal Code § 31910(b)(7)(A). 
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resources into more modern models, the total number of guns on the roster could 

shrink to an exceedingly small number, possibly even to zero, in the coming years.  

 It is worth noting that federal courts in recent years—including the U.S. 

Supreme Court—have recognized more clearly the right to bear arms. One need look 

only to the two most prominent Supreme Court cases in recent years to recognize 

this. McDonald and Heller indicated that universal handgun bans are 

unconstitutional. It is reasonable to conclude that California’s roster could be viewed 

as a de facto handgun ban and thus unconstitutional under the same legal reasoning.2  

In conducting my survey of 40 different firearms manufacturers, I consulted 

various trade publications to determine which are the most popular and largest 

manufacturers of handguns in the United States. After consulting these trade 

publications, I went to the websites of these 40 manufacturers to determine 

approximately how many of their handguns are on California’s roster. While   no 

uniform method of identifying the available firearms models currently exists, one 

can quickly ascertain that the vast majority of the surveyed handguns are not on the 

roster.  

 
2 McDonald v. City of Chicago, 561 U.S. 742 (2010); Heller v. District of Columbia, 554 U.S. 570 (2008). 
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Specifically, of the 40 manufacturers surveyed, I identified a total of 2,818 

different models of handguns. Of those, only 699 models were included on the roster 

during the time period that I conducted this survey (November 8, 2020 to November 

30, 2020), while the other 2,119 models were excluded from the roster. Thus, more 

than two-thirds (66%) of the surveyed handguns were excluded. Certainly, more 

available handgun models exist that do not possess the feature and design 

requirements necessary for roster inclusion. Many small manufacturers of firearms 

which my survey did not address have not gone through the effort to maintain their 

firearms on the roster because of the expenses and effort involved. In any complete 

survey of all handgun manufacturers and their handguns, it is quite likely the results 

would show that the percentage of otherwise commercially available handguns 

actually excluded from California’s roster is substantially higher. Therefore, an 

exclusion percentage of 66% represents an optimistic view of the percentage of 

handguns which are widely available throughout the country but which ordinary 

California residents cannot lawfully purchase or even self-manufacture. 

IV.  Conclusion 

 In analyzing California’s handgun roster, we must conclude that the roster has 

the effect of allowing California residents to buy (and self-manufacture) only a small 
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percentage of the total kinds of commonly used handguns available for sale. In 

addition, we can conclude that only a few states, like Maryland and Massachusetts, 

have a roster like California’s and that this class of laws is of a very recent legal 

vintage. The ultimate effect of California’s roster, limiting access to new handguns, 

coupled with the state’s concomitant heavy regulation of self-made firearms, is to 

render it nearly impossible for ordinary Californians to obtain modern handguns 

otherwise in common use across the country.

I declare under penalty of perjury that the foregoing is true and correct to the

best of my knowledge. Executed within the United States on February __, 2021.

________________________
Joseph Ostini, Esq.
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  1  
Notice of Appeal  (3:20-cv-02190-DMS-DEB) 

 

ROB BONTA 
Attorney General of California 
ANTHONY R. HAKL 
Supervising Deputy Attorney General 
GABRIELLE D. BOUTIN 
Deputy Attorney General 
State Bar No. 267308 

1300 I Street, Suite 125 
P.O. Box 944255 
Sacramento, CA 94244-2550 
Telephone:  (916) 210-6053 
Fax:  (916) 324-8835 
E-mail:  Gabrielle.Boutin@doj.ca.gov 

Attorneys for Defendants 
Rob Bonta and Allison Mendoza, in their 
official capacities 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

 

LANA RAE RENNA et al., 

Plaintiffs, 

v. 

ROB BONTA, in his official capacity 
as Attorney General of California; 
and ALLISON MENDOZA, in her 
official capacity as Director of the 
Department of Justice Bureau of 
Firearms, 

Defendants. 

Case No. 3:20-cv-02190-DMS-DEB 

NOTICE OF PRELIMINARY 
INJUNCTION APPEAL 

Judge: The Honorable Dana M. 
Sabraw 
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  2  
Notice of Appeal  (3:20-cv-02190-DMS-DEB) 

 

PLEASE TAKE NOTICE that Defendants-Appellants Rob Bonta, in his 

official capacity as Attorney General of the State of California, and Allison 

Mendoza, in her official capacity as Director of the Department of Justice Bureau 

of Firearms,1 hereby appeals to the United States Court of Appeals for the Ninth 

Circuit from this Court’s Amended Order Granting In Part and Denying In Part 

Plaintiffs’ Motion for Preliminary Injunction, issued on April 3, 2023 (Dkt. 81). 
 
Dated:  April 14, 2023 
 

Respectfully submitted, 

ROB BONTA 
Attorney General of California 
ANTHONY R. HAKL 
Supervising Deputy Attorney General 

/s/ Gabrielle D. Boutin 
GABRIELLE D. BOUTIN 
Deputy Attorney General 
Attorneys for Defendants 
Rob Bonta and Allison Mendoza, in 
their official capacities  

 

                                                 
1 Allison Mendoza’s appointment to the position of Director of the 

Department of Justice Bureau of Firearms, effective March 2, 2023, was announced 
on March 24, 2023. 
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CERTIFICATE OF SERVICE

Case Name: Lana Rae Renna et al. v. Rob
Bonta, et al.

 No. 3:20-cv-02190-DMS-DEB

I hereby certify that on April 14, 2023, I electronically filed the following documents with the
Clerk of the Court by using the CM/ECF system:

NOTICE OF PRELIMINARY INJUNCTION APPEAL
I certify that all participants in the case are registered CM/ECF users and that service will be
accomplished by the CM/ECF system.

I declare under penalty of perjury under the laws of the State of California and the United States
of America the foregoing is true and correct and that this declaration was executed on April 14,
2023, at Sacramento, California.

Ritta Mashriqi /s/Ritta Mashriqi
Declarant Signature

SA2020304764
37080986.docx
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APPEAL

U.S. District Court
Southern District of California (San Diego)

CIVIL DOCKET FOR CASE #: 3:20-cv-02190-DMS-DEB

Renna et al v Becerra et al
Assigned to: Judge Dana M. Sabraw
Referred to: Magistrate Judge Daniel E. Butcher
Case in other court:  USCA, 23-55367
Cause: 28:1343 Violation of Civil Rights

Date Filed: 11/10/2020
Jury Demand: None
Nature of Suit: 950 Constitutional - State
Statute
Jurisdiction: Federal Question

Date Filed # Docket Text

11/10/2020 1 COMPLAINT Against Xavier Becerra, Luis Lopez (Filing fee $400.00 receipt number
ACASDC-14840446.), filed by Lana Rae Renna, Danielle Jaymes, Hannah Spousta,
Laura Schwartz, Michael Schwartz, Richard Bailey, John Klier, Justin Smith, John
Phillips, PWGG, L.P., Cheryl Prince, Darin Prince, North County Shooting Center, Inc.,
Ryan Peterson, Gunfighter Tactical, LLC, Firearms Policy Coalition, Inc., San Diego
County Gun Owners PAC, Citizens Committee for the Right to Keep and Bear Arms,
Second Amendment Foundation, (Attachments: # 1 Civil Cover Sheet)

The new case number is 3:20-cv-2190-DMS-DEB. Judge Dana M. Sabraw and
Magistrate Judge Daniel E. Butcher are assigned to the case. (DiGuiseppe,
Raymond)(zda) (Entered: 11/10/2020)

11/10/2020 2 Summons Issued.
Counsel receiving this notice electronically should print this summons and serve it
in accordance with Rule 4, Fed.R.Civ.P and LR 4.1. (zda) (Entered: 11/10/2020)

11/10/2020 4 NOTICE OF RELATED CASE(S) by Richard Bailey, Citizens Committee for the Right
to Keep and Bear Arms, Firearms Policy Coalition, Inc., Gunfighter Tactical, LLC,
Danielle Jaymes, John Klier, North County Shooting Center, Inc., PWGG, L.P., Ryan
Peterson, John Phillips, Cheryl Prince, Darin Prince, Lana Rae Renna, San Diego
County Gun Owners PAC, Laura Schwartz, Michael Schwartz, Second Amendment
Foundation, Justin Smith, Hannah Spousta of case(s) 3:17-cv-1017-BEN-JLB; 3:19-
cv-01537-BEN-JLB; 3:19-cv-1662-BEN-JLB . (Attachments: # 1 Proof of Service)
(DiGuiseppe, Raymond) (mme). (Entered: 11/10/2020)

11/12/2020 5 OBJECTION by Xavier Becerra, Luis Lopez re 4 Notice of Related Case,, (Echeverria,
John) (mme). (Entered: 11/12/2020)

12/04/2020 6 NOTICE of Appearance by Michael P Sousa on behalf of Richard Bailey, Citizens
Committee for the Right to Keep and Bear Arms, Firearms Policy Coalition, Inc.,
Gunfighter Tactical, LLC, Danielle Jaymes, John Klier, North County Shooting Center,
Inc., PWGG, L.P., Ryan Peterson, John Phillips, Cheryl Prince, Darin Prince, Lana Rae
Renna, San Diego County Gun Owners PAC, Laura Schwartz, Michael Schwartz,
Second Amendment Foundation, Justin Smith, Hannah Spousta (Sousa,
Michael)Attorney Michael P Sousa added to party Richard Bailey(pty:pla), Attorney
Michael P Sousa added to party Citizens Committee for the Right to Keep and Bear
Arms(pty:pla), Attorney Michael P Sousa added to party Firearms Policy Coalition,
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Inc.(pty:pla), Attorney Michael P Sousa added to party Gunfighter Tactical,
LLC(pty:pla), Attorney Michael P Sousa added to party Danielle Jaymes(pty:pla),
Attorney Michael P Sousa added to party John Klier(pty:pla), Attorney Michael P Sousa
added to party North County Shooting Center, Inc.(pty:pla), Attorney Michael P Sousa
added to party PWGG, L.P.(pty:pla), Attorney Michael P Sousa added to party Ryan
Peterson(pty:pla), Attorney Michael P Sousa added to party John Phillips(pty:pla),
Attorney Michael P Sousa added to party Cheryl Prince(pty:pla), Attorney Michael P
Sousa added to party Darin Prince(pty:pla), Attorney Michael P Sousa added to party
Lana Rae Renna(pty:pla), Attorney Michael P Sousa added to party San Diego County
Gun Owners PAC(pty:pla), Attorney Michael P Sousa added to party Laura
Schwartz(pty:pla), Attorney Michael P Sousa added to party Michael Schwartz(pty:pla),
Attorney Michael P Sousa added to party Second Amendment Foundation (pty:pla),
Attorney Michael P Sousa added to party Justin Smith(pty:pla), Attorney Michael P
Sousa added to party Hannah Spousta(pty:pla) (jrm). (Entered: 12/04/2020)

12/22/2020 7 ORDER Following Status Conference. Plaintiffs may file a First Amended Complaint
on or before January 4, 2021. Defendants shall file any motion to dismiss on or before
January 25, 2021. Plaintiffs shall file any opposition to the motion to dismiss on or
before February 15, 2021. Defendants shall file any reply on or before March 1, 2021.
Following completion of the briefing, the Court will set a hearing date accordingly.
Signed by Judge Dana M. Sabraw on 12/22/2020.(mme) (Entered: 12/22/2020)

12/22/2020 8 Minute Entry for proceedings held before Judge Dana M. Sabraw: Telephonic Status
Conference held on 12/22/2020. (Plaintiff Attorney Raymond DiGuiseppe, Michael
Sousa). (Defendant Attorney Gabrielle Boutin). (no document attached) (jak) (Entered:
12/23/2020)

12/23/2020 9 NOTICE of Appearance Notice of Appearance by Gabrielle D. Boutin on behalf of
Xavier Becerra, Luis Lopez (Boutin, Gabrielle)Attorney Gabrielle D. Boutin added to
party Xavier Becerra(pty:dft), Attorney Gabrielle D. Boutin added to party Luis
Lopez(pty:dft) (mme). (Entered: 12/23/2020)

01/04/2021 10 AMENDED COMPLAINT FIRST against All Defendants, filed by San Diego County
Gun Owners PAC, Firearms Policy Coalition, Inc., Richard Bailey, Cheryl Prince, Laura
Schwartz, John Phillips, Lana Rae Renna, John Klier, Ryan Peterson, North County
Shooting Center, Inc., Darin Prince, Second Amendment Foundation, Danielle Jaymes,
Michael Schwartz, Justin Smith, Citizens Committee for the Right to Keep and Bear
Arms, PWGG, L.P., Gunfighter Tactical, LLC, Hannah Spousta, Robert Macomber,
Clint Freeman.New Summons Requested. (DiGuiseppe, Raymond) (mme). (Entered:
01/04/2021)

01/05/2021 11 Summons Issued as to First Amended Complaint.
Counsel receiving this notice electronically should print this summons and serve it
in accordance with Rule 4, Fed.R.Civ.P and LR 4.1. (Attachments: # 1
Attachment)(mme) (Entered: 01/05/2021)

01/25/2021 12 MOTION to Dismiss for Failure to State a Claim by Xavier Becerra, Luis Lopez.
(Boutin, Gabrielle) (jmr). (Entered: 01/25/2021)

02/15/2021 13 RESPONSE in Opposition re 12 MOTION to Dismiss for Failure to State a Claim filed
by Richard Bailey, Citizens Committee for the Right to Keep and Bear Arms, Firearms
Policy Coalition, Inc., Clint Freeman, Gunfighter Tactical, LLC, Danielle Jaymes, John
Klier, Robert Macomber, North County Shooting Center, Inc., PWGG, L.P., Ryan
Peterson, John Phillips, Cheryl Prince, Darin Prince, Lana Rae Renna, San Diego
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County Gun Owners PAC, Laura Schwartz, Michael Schwartz, Second Amendment
Foundation, Justin Smith, Hannah Spousta. (Attachments: # 1 Declaration G. Mocsary
Declaration, # 2 Exhibit Mocsary Exhibit 1, # 3 Exhibit Mocsary Exhibit 2, # 4 Exhibit
Mocsary Exhibit 3, # 5 Exhibit Mocsary Exhibit 4, # 6 Exhibit Mocsary Exhibit 5, # 7
Exhibit Mocsary Exhibit 6, # 8 Exhibit Mocsary Exhibit 7, # 9 Exhibit Mocsary Exhibit
8, # 10 Exhibit Mocsary Exhibit 9, # 11 Exhibit Mocsary Exhibit 10, # 12 Declaration J.
Ostini Declaration, # 13 Exhibit Ostini Exhibit, # 14 Declaration C. Prince Declaration,
# 15 Declaration D. Jaymes Declaration, # 16 Declaration D. Prince Declaration, # 17
Declaration H. Spousta Declaration, # 18 Declaration J. Klier Declaration, # 19
Declaration J. Phillips Declaration, # 20 Declaration J. Smith Declaration, # 21
Declaration L. Schwartz Declaration, # 22 Declaration M. Schwartz Declaration, # 23
Declaration R. Bailey Declaration, # 24 Declaration R. Macomber Declaration, # 25
Declaration R. Peterson Declaration)(DiGuiseppe, Raymond) (mme). (Entered:
02/15/2021)

03/01/2021 14 RESPONSE in Support re 12 MOTION to Dismiss for Failure to State a Claim REPLY
IN SUPPORT OF MOTION TO DISMISS filed by Xavier Becerra, Luis Lopez. (Boutin,
Gabrielle) (mme). (Entered: 03/01/2021)

03/09/2021 15 ORDER Setting Status Conference. Pending before the Court is Defendants motion to
dismiss Plaintiffs First Amended Complaint. On February 25, 2021, the Ninth Circuit
vacated its decision in Duncan v. Becerra, No. 19-55376, and ordered the case be
reheard en banc, which rehearing is currently scheduled for June 22, 2021. In light of
this, the Court sets the present matter for a telephonic status conference on March 12,
2021 at 2:00 p.m. Signed by Chief District Judge Dana M. Sabraw on 3/9/2021.(mme)
(Entered: 03/09/2021)

03/12/2021 16 Minute Entry for proceedings held before Chief District Judge Dana M. Sabraw: Status
Conference held on 3/12/2021. All parties appeared telephonically. (Court
Reporter/ECR Lee Ann Pence). (Plaintiff Attorney Raymond DiGuiseppe, Michael
Sousa). (Defendant Attorney Gabrielle Boutin). (no document attached) (jak) (Entered:
03/12/2021)

04/23/2021 17 ORDER Granting In Part and Denying In Part 12 Defendants' Motion to Dismiss. For
the reasons set out above, the Court ORDERS as follows: 1. To the extent Plaintiffs first
cause of action challenges the three UHA provisions upheld in Pena v. Lindley, 898
F.3d 969 (9th Cir. 2018), Defendants motion to dismiss is GRANTED. 2. Defendants
motion to dismiss is DENIED in all other respects as to Count One of the FAC. 3.
Defendants motion to dismiss is GRANTED as to Count Two of the FAC. 4. To the
extent Defendants motion is granted, dismissal is without leave to amend.Signed by
Chief District Judge Dana M. Sabraw on 4/23/2021. (mme) (Entered: 04/23/2021)

05/04/2021 18 Joint MOTION for Extension of Time to File Answer to the First Amended Complaint
by Xavier Becerra, Luis Lopez. (Attachments: # 1 Declaration, # 2 Proposed Order on
Joint Motion to Extend Time to Answer, # 3 Proof of Service)(Boutin, Gabrielle) (ag).
(Entered: 05/04/2021)

05/04/2021 19 ORDER Granting 18 Joint Motion for an Order Extending Time for Defendants to File
an Answer to the First Amended Complaint. The Court extends Defendants' deadline to
file an answer to the First Amended Complaint to 5/14/2021. Signed by Chief District
Judge Dana M. Sabraw on 5/4/2021. (ag) (Entered: 05/04/2021)

05/14/2021 20 ANSWER to 10 Amended Complaint,, by Xavier Becerra, Luis Lopez.(Boutin,
Gabrielle) (jmo). (Entered: 05/14/2021)
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05/27/2021 21 Request to Appear Pro Hac Vice ( Filing fee received: $ 213 receipt number ACASDC-
15771154.) (Application to be reviewed by Clerk.) (Sack, William) (rmc). (Entered:
05/27/2021)

05/28/2021 22 ORDER Approving the Pro Hac Vice Application of William Aaron Sack, re 21
Request to Appear Pro Hac Vice. Signed by Chief District Judge Dana M. Sabraw on
5/28/2021.(rmc) (Entered: 05/28/2021)

07/21/2021 23 Notice and Order Setting Early Neutral Evaluation Conference; Rule 26 Compliance;
and Case Management Conference. An Early Neutral Evaluation is set for 9/7/2021 at
1:30 PM before Magistrate Judge Daniel E. Butcher. In the event the case does not
settle during the ENE, the Court will hold a Case Management Conference ("CMC")
pursuant to Fed. R. Civ. P. 16(b) immediately following the conclusion of the ENE. A
Joint Discovery Plan is due by 8/31/2021. Signed by Magistrate Judge Daniel E.
Butcher on 7/21/2021.(ag) (Entered: 07/21/2021)

08/23/2021 24 Minute Entry for proceedings held before Magistrate Judge Daniel E. Butcher: Due to a
conflict involving the Court's calendar, the Early Neutral Evaluation Conference and
Case Management Conference on 9/7/2021 at 1:30 p.m. are vacated and reset for
9/23/2021 at 9:00 a.m.The deadline to submit confidential briefs, file the Joint
Discovery Plan, and provide the Court with contact information for all participants is
9/16/2021.(no document attached) (kxb) (Entered: 08/23/2021)

09/16/2021 25 JOINT DISCOVERY PLAN by Xavier Becerra, Luis Lopez (Boutin, Gabrielle) (zda).
(Entered: 09/16/2021)

09/21/2021 26 MOTION Modify Order Setting ENE Conference Unopposed by Richard Bailey,
Citizens Committee for the Right to Keep and Bear Arms, Firearms Policy Coalition,
Inc., Clint Freeman, Gunfighter Tactical, LLC, Danielle Jaymes, John Klier, Robert
Macomber, North County Shooting Center, Inc., PWGG, L.P., Ryan Peterson, John
Phillips, Cheryl Prince, Darin Prince, Lana Rae Renna, San Diego County Gun Owners
PAC, Laura Schwartz, Michael Schwartz, Second Amendment Foundation, Justin
Smith, Hannah Spousta. (DiGuiseppe, Raymond) (zda). (Entered: 09/21/2021)

09/21/2021 27 NOTICE of Appearance of Additional Counsel by Rita B. Bosworth on behalf of Xavier
Becerra (Bosworth, Rita)Attorney Rita B. Bosworth added to party Xavier
Becerra(pty:dft) (zda). (Entered: 09/21/2021)

09/22/2021 28 ORDER: Plaintiffs' Unopposed Motion to Modify Order Setting ENE Conference is
granted. Dkt. No. 26. Signed by Magistrate Judge Daniel E. Butcher on 9/22/2021. (no
document attached) (kxb) (Entered: 09/22/2021)

09/23/2021 29 Minute Entry for proceedings held before Magistrate Judge Daniel E. Butcher: Early
Neutral Evaluation Conference and Case Management Conference held on 9/23/2021.
Scheduling Order to issue. (Plaintiff Attorney Raymond DiGuiseppe). (Defendant
Attorneys Gabrielle Boutin and Rita Bosworth). (no document attached) (kxb) (Entered:
09/23/2021)

09/24/2021 30 SCHEDULING ORDER: Telephonic Status Conference set for 1/14/2022 09:00 AM
before Magistrate Judge Daniel E. Butcher. Memorandum of Contentions of Fact and
Law due by 1/20/2023. Proposed Pretrial Order due by 2/10/2023. Final Pretrial
Conference set for 2/17/2023 10:30 AM before Chief District Judge Dana M. Sabraw.
Bench Trial set for 3/20/2023 09:00 AM before Chief District Judge Dana M.
Sabraw.Signed by Magistrate Judge Daniel E. Butcher on 9/24/2021.(zda) (Entered:
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09/27/2021)

11/23/2021 31 Joint MOTION to Amend/Correct 30 Scheduling Order, by Xavier Becerra, Luis Lopez.
(Attachments: # 1 Proof of Service via CMECF and Email)(Bosworth, Rita)Attorney
Rita B. Bosworth added to party Luis Lopez(pty:dft) (zda). (Entered: 11/23/2021)

11/29/2021 32 Order Granting Joint Motion to Amend Scheduling Order 31 . Signed by Magistrate
Judge Daniel E. Butcher on 11/29/2021. (zda) (Entered: 11/29/2021)

01/14/2022 33 Minute Entry for proceedings held before Magistrate Judge Daniel E. Butcher: Status
Conference held on January 14, 2022. A telephonic Status Conference will be held on
April 15, 2022 at 10:00 a.m. before Magistrate Judge Daniel E. Butcher. Plaintiffs'
counsel must arrange for counsel to call the Court's chambers on a shared line to
participate. (Plaintiff Attorneys Raymond DiGuiseppe & William Sack). (Defendant
Attorney Rita Botsworth). (no document attached) (kxb) (Entered: 01/14/2022)

02/16/2022 34 NOTICE of Voluntary Dismissal by Richard Bailey, Citizens Committee for the Right
to Keep and Bear Arms, Firearms Policy Coalition, Inc., Clint Freeman, Gunfighter
Tactical, LLC, Danielle Jaymes, John Klier, Robert Macomber, North County Shooting
Center, Inc., PWGG, L.P., Ryan Peterson, John Phillips, Cheryl Prince, Darin Prince,
Lana Rae Renna, San Diego County Gun Owners PAC, Laura Schwartz, Michael
Schwartz, Second Amendment Foundation, Justin Smith, Hannah Spousta As to
Plaintiff Hannah Spousta Only (DiGuiseppe, Raymond) (zda). (Entered: 02/16/2022)

02/18/2022 35 MOTION to Withdraw as Attorney as to Plaintiff Richard Bailey by Richard Bailey,
Citizens Committee for the Right to Keep and Bear Arms, Firearms Policy Coalition,
Inc., Clint Freeman, Gunfighter Tactical, LLC, Danielle Jaymes, John Klier, Robert
Macomber, North County Shooting Center, Inc., PWGG, L.P., Ryan Peterson, John
Phillips, Cheryl Prince, Darin Prince, Lana Rae Renna, San Diego County Gun Owners
PAC, Laura Schwartz, Michael Schwartz, Second Amendment Foundation, Justin
Smith, Hannah Spousta. (Attachments: # 1 Declaration Declaration of Raymond M.
DiGuiseppe)(DiGuiseppe, Raymond) (zda). (Entered: 02/18/2022)

02/23/2022 36 Order On Motion to Withdraw as Counsel for Plaintiff Richard Bailey 35 . Attorney
Michael P Sousa; Raymond Mark DiGuiseppe and William Aaron Sack terminated.
Signed by Chief District Judge Dana M. Sabraw on 2/23/2022. (zda) (Entered:
02/24/2022)

04/14/2022 37 **Withdrawn per doc. no. 40 ** MOTION to Dismiss Under Rule 41 for Failure to
Prosecute by Xavier Becerra, Luis Lopez. (Attachments: # 1 Memo of Points and
Authorities ISO, # 2 Declaration ISO)(Bosworth, Rita) (jpp). Modified on 4/26/2022
(anh). (Entered: 04/14/2022)

04/15/2022 38 Minute Entry for proceedings held before Magistrate Judge Daniel E. Butcher: Status
Conference held on April 15, 2022. The Court sets a follow up telephonic Status
Conference on July 15, 2022 at 9:00 a.m. Plaintiffs' counsel must arrange for counsel to
call the Court's chambers on a shared line to participate. (Plaintiff Attorney Raymond
Mark DiGuiseppe). (Defendant Attorney Rita B. Bosworth). (no document attached)
(Dech, E.) (Entered: 04/15/2022)

04/18/2022 39 CERTIFICATE OF SERVICE by Xavier Becerra, Luis Lopez re 37 MOTION to
Dismiss Under Rule 41 for Failure to Prosecute (Bosworth, Rita) (jpp). (Entered:
04/18/2022)
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04/25/2022 40 NOTICE OF WITHDRAWAL OF DOCUMENT by Xavier Becerra, Luis Lopez re 37
MOTION to Dismiss Under Rule 41 for Failure to Prosecute filed by Luis Lopez,
Xavier Becerra . (Bosworth, Rita) (Entered: 04/25/2022)

04/25/2022 41 MOTION to Dismiss Under Rule 41 for Failure to Prosecute by Xavier Becerra, Luis
Lopez. (Attachments: # 1 Memorandum of Points and Authorities in Support of Motion
to Dismiss, # 2 Declaration of Rita Bosworth in Support of Motion to Dismiss)
(Bosworth, Rita) (anh). (Entered: 04/25/2022)

05/24/2022 42 ORDER re: oral argument. Signed by Chief District Judge Dana M. Sabraw on
5/24/2022.(All non-registered users served via U.S. Mail Service)(jpp) (Entered:
05/24/2022)

05/27/2022 43 ORDER granting 41 Motion to Dismiss for failure to prosecute. Bailey has been
provided repeated notice of the need to participate in this case, and ample time to do so.
Given Baileys failure to prosecute, his case is hereby dismissed without prejudice.
Signed by Chief District Judge Dana M. Sabraw on 5/27/2022. (All non-registered users
served via U.S. Mail Service)(jpp) (Entered: 05/27/2022)

07/06/2022 44 Minute Entry for proceedings held before Magistrate Judge Daniel E. Butcher: Due to a
conflict involving the Court's calendar, the July 15, 2022 Status Conference is vacated
and reset for July 29, 2022 at 9:00 a.m. Plaintiffs' counsel must arrange for counsel to
call the Court's chambers on a shared line to participate.(no document attached) (kxb)
(Entered: 07/06/2022)

07/19/2022 45 Joint MOTION to Vacate Scheduling Order by Citizens Committee for the Right to
Keep and Bear Arms, Firearms Policy Coalition, Inc., Clint Freeman, Gunfighter
Tactical, LLC, Danielle Jaymes, John Klier, Robert Macomber, North County Shooting
Center, Inc., PWGG, L.P., Ryan Peterson, John Phillips, Cheryl Prince, Darin Prince,
Lana Rae Renna, San Diego County Gun Owners PAC, Laura Schwartz, Michael
Schwartz, Second Amendment Foundation, Justin Smith. (DiGuiseppe, Raymond)
(jpp). (Entered: 07/19/2022)

07/22/2022 46 ORDER granting 45 Joint Motion to Vacate Scheduling Order. Signed by Magistrate
Judge Daniel E. Butcher on 7/22/2022. (jpp) (Entered: 07/22/2022)

07/29/2022 47 Minute Entry for proceedings held before Magistrate Judge Daniel E. Butcher: Status
Conference held. A telephonic Status Conference will be held on September 23, 2022 at
9:00 a.m. Plaintiff's counsel must arrange for counsel to call the Court's chambers on a
shared line to participate.(Plaintiffs Attorney Raymond DiGuiseppe). (Defendants
Attorney Gabrielle Boutin). (no document attached) (kxb) (Entered: 07/29/2022)

08/10/2022 48 NOTICE of Change of Address by Michael P Sousa (Sousa, Michael) QC Email:
Attorney must update their new address in cm/ecf (anh). (Entered: 08/10/2022)

08/22/2022 49 AMENDED COMPLAINT Second against All Defendants, filed by San Diego County
Gun Owners PAC, Firearms Policy Coalition, Inc., Cheryl Prince, Laura Schwartz,
Robert Macomber, John Phillips, Lana Rae Renna, Clint Freeman, John Klier, Ryan
Peterson, North County Shooting Center, Inc., Darin Prince, Second Amendment
Foundation, Danielle Jaymes, Michael Schwartz, Justin Smith, Citizens Committee for
the Right to Keep and Bear Arms, PWGG, L.P., Gunfighter Tactical, LLC.New
Summons Requested. (DiGuiseppe, Raymond) (jpp). (Entered: 08/22/2022)
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08/23/2022 50 Summons Issued.
Counsel receiving this notice electronically should print this summons and serve it
in accordance with Rule 4, Fed.R.Civ.P and LR 4.1. (jpp) (Entered: 08/23/2022)

08/26/2022 51 Joint MOTION for Extension of Time to File Response/Reply Joint Motion for
Extension of Time for Defendants to Respond to SAC and to File Answer by Xavier
Becerra, Robert Bonta. (Attachments: # 1 Declaration, # 2 Proof of Service)(Boutin,
Gabrielle) (jpp). (Entered: 08/26/2022)

08/30/2022 52 ORDER granting 51 Joint Motion for extension of time. Signed by Chief District Judge
Dana M. Sabraw on 8/30/2022. (jpp) (Entered: 08/31/2022)

09/08/2022 53 MOTION for Temporary Restraining Order , MOTION for Preliminary Injunction by
Citizens Committee for the Right to Keep and Bear Arms, Firearms Policy Coalition,
Inc., Clint Freeman, Gunfighter Tactical, LLC, Danielle Jaymes, John Klier, Robert
Macomber, North County Shooting Center, Inc., PWGG, L.P., Ryan Peterson, John
Phillips, Cheryl Prince, Darin Prince, Lana Rae Renna, San Diego County Gun Owners
PAC, Laura Schwartz, Michael Schwartz, Second Amendment Foundation, Justin
Smith. (Attachments: # 1 Memo of Points and Authorities in Support of TRO &
PI)(DiGuiseppe, Raymond) (Entered: 09/08/2022)

09/16/2022 54 MOTION to Withdraw as Attorney of Record for Defendants by Robert Bonta, Luis
Lopez. (Attachments: # 1 Declaration of Rita B. Bosworth, # 2 Declaration of Service)
(Bosworth, Rita) (jpp). (Entered: 09/16/2022)

09/22/2022 55 Minute Entry for proceedings held before Magistrate Judge Daniel E. Butcher: The
September 23, 2022 Status Conference is vacated. The Court will reset the Status
Conference after Defendants file an Answer to the Second Amended Complaint (Dkt.
No. 49) and the Hon. Dana M. Sabraw rules on Plaintiffs' Motion for Temporary
Restraining Order (Dkt. No. 53).(no document attached) (kxb) (Entered: 09/22/2022)

09/23/2022 56 RESPONSE in Opposition re 53 MOTION for Temporary Restraining Order MOTION
for Preliminary Injunction Defendants' Opposition to Motion for Temporary Restraining
Order and Preliminary Injunction filed by Xavier Becerra, Robert Bonta. (Attachments:
# 1 Declaration, # 2 Proof of Service)(Boutin, Gabrielle)(jpp). (Entered: 09/23/2022)

09/28/2022 57 Joint MOTION and Stipulation Regarding Plaintiffs' Claims Challenging Senate Bill
1327 by Xavier Becerra, Robert Bonta. (Boutin, Gabrielle) (Entered: 09/28/2022)

09/29/2022 58 MOTION for Extension of Time to File Response/Reply as to 56 Response in
Opposition to Motion, for TRO / MPI by Citizens Committee for the Right to Keep and
Bear Arms, Firearms Policy Coalition, Inc., Clint Freeman, Gunfighter Tactical, LLC,
Danielle Jaymes, John Klier, Robert Macomber, North County Shooting Center, Inc.,
PWGG, L.P., Ryan Peterson, John Phillips, Cheryl Prince, Darin Prince, Lana Rae
Renna, San Diego County Gun Owners PAC, Laura Schwartz, Michael Schwartz,
Second Amendment Foundation, Justin Smith. (DiGuiseppe, Raymond) (jpp). (Entered:
09/29/2022)

09/30/2022 59 ORDER Granting 58 Extension for Reply to Defendants' Opposition to Motion for
Temporary Restraining Order and Preliminary Injunction. The Court grants the motion
and extends the deadline for the reply to October 4, 2022. Signed by Chief District
Judge Dana M. Sabraw on 9/30/22. (dlg) (Entered: 09/30/2022)
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09/30/2022 60 ORDER 57 on Joint Motion and Stipulation Regarding Plaintiffs' Claims Challenging
Senate Bill 1327. Signed by Chief District Judge Dana M. Sabraw on 9/30/22. (dlg)
(Entered: 09/30/2022)

10/03/2022 61 REPLY to Response to Motion re 53 MOTION for Temporary Restraining Order
MOTION for Preliminary Injunction filed by Citizens Committee for the Right to Keep
and Bear Arms, Firearms Policy Coalition, Inc., Clint Freeman, Gunfighter Tactical,
LLC, Danielle Jaymes, John Klier, Robert Macomber, North County Shooting Center,
Inc., PWGG, L.P., Ryan Peterson, John Phillips, Cheryl Prince, Darin Prince, Lana Rae
Renna, San Diego County Gun Owners PAC, Laura Schwartz, Michael Schwartz,
Second Amendment Foundation, Justin Smith. (Attachments: # 1 Exhibit Declaration of
Plaintiff Ruebe)(DiGuiseppe, Raymond) (jpp). (Entered: 10/03/2022)

10/05/2022 62 MOTION Notice of Motion, Motion, and Memorandum of Points and Authorities in
Support of Motion to Dismiss by Xavier Becerra, Robert Bonta. (Boutin, Gabrielle)
(jpp). (Entered: 10/05/2022)

10/07/2022 64 Minute Entry for proceedings held before Chief District Judge Dana M. Sabraw:
Motion Hearing held on 10/7/2022. Court to prepare order.(Court Reporter Vanessa
Evans). (Plaintiff's Attorney Raymond DiGuiseppe). (Defendant's Attorney Gabrielle
Boutin). (no document attached) (bjb) (Entered: 10/11/2022)

10/08/2022 63 MOTION to Withdraw 53 MOTION for Temporary Restraining Order MOTION for
Preliminary Injunction , MOTION for Temporary Restraining Order , MOTION for
Preliminary Injunction by Citizens Committee for the Right to Keep and Bear Arms,
Firearms Policy Coalition, Inc., Clint Freeman, Gunfighter Tactical, LLC, Danielle
Jaymes, John Klier, Robert Macomber, North County Shooting Center, Inc., PWGG,
L.P., Ryan Peterson, John Phillips, Cheryl Prince, Darin Prince, Lana Rae Renna, San
Diego County Gun Owners PAC, Laura Schwartz, Michael Schwartz, Second
Amendment Foundation, Justin Smith. (Attachments: # 1 Exhibit Notice of TRO &
MPI, # 2 Exhibit Memorandum of Supporting Points and Authorities, # 3 Exhibit Reply
to Defendants' Opposition, # 4 Exhibit Declaration)(DiGuiseppe, Raymond) (jpp).
(Entered: 10/08/2022)

10/19/2022 65 Joint MOTION to Amend/Correct 49 Amended Complaint,, to Dismiss Counts Two
through Seven of the Second Amended Complaint, by the Filing of a Third Amended
Complaint by Citizens Committee for the Right to Keep and Bear Arms, Firearms
Policy Coalition, Inc., Clint Freeman, Gunfighter Tactical, LLC, Danielle Jaymes, John
Klier, Robert Macomber, North County Shooting Center, Inc., PWGG, L.P., Ryan
Peterson, John Phillips, Cheryl Prince, Darin Prince, Lana Rae Renna, San Diego
County Gun Owners PAC, Laura Schwartz, Michael Schwartz, Second Amendment
Foundation, Justin Smith. (DiGuiseppe, Raymond) (alns). (Entered: 10/19/2022)

10/20/2022 66 ORDER denying 62 Motion Amend/Correct; granting 65 Motion to Amend/Correct.
Plaintiffs shall file a Third Amended Complaint on or before October 31, 2022,
pursuant to FRCP Rule 15 (a)(2), and Defendants response to the same shall be due on
or before November 14, 2022.. Signed by Chief District Judge Dana M. Sabraw on
10/20/2022. (alns) (Entered: 10/20/2022)

10/31/2022 67 AMENDED COMPLAINT Third against All Defendants, filed by San Diego County
Gun Owners PAC, Firearms Policy Coalition, Inc., Cheryl Prince, Laura Schwartz, John
Phillips, Lana Rae Renna, John Klier, Ryan Peterson, North County Shooting Center,
Inc., Darin Prince, Second Amendment Foundation, Danielle Jaymes, Michael
Schwartz, Justin Smith, Citizens Committee for the Right to Keep and Bear Arms,
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PWGG, L.P., Gunfighter Tactical, LLC. (DiGuiseppe, Raymond) (jpp). (Entered:
10/31/2022)

11/14/2022 68 Answer to Third Amended Complaint ANSWER to 67 Amended Complaint, by Robert
Bonta.(Boutin, Gabrielle) (exs). (Entered: 11/14/2022)

12/05/2022 69 NOTICE OF FILING OF OFFICIAL TRANSCRIPT of Motion Hearing held on
10/07/2022, before Judge Dana M. Sabraw. Court Reporter/Transcriber Vanessa Evans.
Transcript may be viewed at the court public terminal or purchased through the Court
Reporter/Transcriber before the deadline for Release of Transcript Restriction. After
that date it may be obtained through PACER or the Court Reporter/Transcriber. If
redaction is necessary, parties have seven calendar days from the file date of the
Transcript to E-File the Notice of Intent to Request Redaction. The following deadlines
would also apply if requesting redaction: Redaction Request Statement due to Court
Reporter/Transcriber 12/27/2022. Redacted Transcript Deadline set for 1/5/2023.
Release of Transcript Restriction set for 3/6/2023. (jpp) (Entered: 12/05/2022)

12/22/2022 70 NOTICE of Appearance by Bradley A. Benbrook on behalf of Richard Bailey, Citizens
Committee for the Right to Keep and Bear Arms, Firearms Policy Coalition, Inc., Clint
Freeman, Gunfighter Tactical, LLC, Danielle Jaymes, John Klier, Robert Macomber,
North County Shooting Center, Inc., PWGG, L.P., Ryan Peterson, John Phillips, Cheryl
Prince, Darin Prince, Lana Rae Renna, San Diego County Gun Owners PAC, Laura
Schwartz, Michael Schwartz, Second Amendment Foundation, Justin Smith, Hannah
Spousta (Benbrook, Bradley)Attorney Bradley A. Benbrook added to party Richard
Bailey(pty:pla), Attorney Bradley A. Benbrook added to party Citizens Committee for
the Right to Keep and Bear Arms(pty:pla), Attorney Bradley A. Benbrook added to
party Firearms Policy Coalition, Inc.(pty:pla), Attorney Bradley A. Benbrook added to
party Clint Freeman(pty:pla), Attorney Bradley A. Benbrook added to party Gunfighter
Tactical, LLC(pty:pla), Attorney Bradley A. Benbrook added to party Danielle
Jaymes(pty:pla), Attorney Bradley A. Benbrook added to party John Klier(pty:pla),
Attorney Bradley A. Benbrook added to party Robert Macomber(pty:pla), Attorney
Bradley A. Benbrook added to party North County Shooting Center, Inc.(pty:pla),
Attorney Bradley A. Benbrook added to party PWGG, L.P.(pty:pla), Attorney Bradley
A. Benbrook added to party Ryan Peterson(pty:pla), Attorney Bradley A. Benbrook
added to party John Phillips(pty:pla), Attorney Bradley A. Benbrook added to party
Cheryl Prince(pty:pla), Attorney Bradley A. Benbrook added to party Darin
Prince(pty:pla), Attorney Bradley A. Benbrook added to party Lana Rae
Renna(pty:pla), Attorney Bradley A. Benbrook added to party San Diego County Gun
Owners PAC(pty:pla), Attorney Bradley A. Benbrook added to party Laura
Schwartz(pty:pla), Attorney Bradley A. Benbrook added to party Michael
Schwartz(pty:pla), Attorney Bradley A. Benbrook added to party Second Amendment
Foundation (pty:pla), Attorney Bradley A. Benbrook added to party Justin
Smith(pty:pla), Attorney Bradley A. Benbrook added to party Hannah Spousta(pty:pla)
(jpp). (Entered: 12/22/2022)

12/22/2022 71 MOTION for Preliminary Injunction Or Alternatively, Motion for Summary Judgment
by Richard Bailey, Citizens Committee for the Right to Keep and Bear Arms, Firearms
Policy Coalition, Inc., Clint Freeman, Gunfighter Tactical, LLC, Danielle Jaymes, John
Klier, Robert Macomber, North County Shooting Center, Inc., PWGG, L.P., Ryan
Peterson, John Phillips, Cheryl Prince, Darin Prince, Lana Rae Renna, San Diego
County Gun Owners PAC, Laura Schwartz, Michael Schwartz, Second Amendment
Foundation, Justin Smith, Hannah Spousta. (Attachments: # 1 Memo of Points and
Authorities Memorandum Of Points And Authorities In Support Of Motion For
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Preliminary Injunction Or Alternatively, Motion For Summary Judgment, # 2 Statement
of Facts Separate Statement Of Undisputed Material Facts In Support Of Plaintiffs
Motion For Preliminary Injunction Or Alternatively, Motion For Summary Judgment, #
3 Declaration Declaration of Brandon Combs, # 4 Declaration Declaration of Alan
Gottlieb, # 5 Declaration Declaration of John Phillips, # 6 Declaration Declaration of
Lana Rae Renna, # 7 Declaration Declaration of Michael Schwartz)(Benbrook, Bradley)
(jpp). (Entered: 12/22/2022)

01/27/2023 72 RESPONSE in Opposition re 71 MOTION for Preliminary Injunction Or Alternatively,
Motion for Summary Judgment Defendants Application Pursuant to Fed. R. Civ. P
56(d) filed by Robert Bonta. (Attachments: # 1 Supplement Objections to Plaintiffs'
Evidence, # 2 Supplement Response to Separate Statement in Opposition to Plaintiffs'
Motion, # 3 Declaration of Gabrielle Boutin in Support of Defendants' Application, # 4
Declaration of Salvador Gonzalez in Support of Defendants' Opposition, # 5
Declaration of Saul Cornell in Support of Defendants' Opposition, # 6 Proof of Service
Certificate of Service)(Boutin, Gabrielle) (jpp). (Entered: 01/27/2023)

02/03/2023 73 MOTION for Leave to File Excess Pages Unopposed Request for Leave to File Reply
Brief in Excess of Ten Pages by Citizens Committee for the Right to Keep and Bear
Arms, Firearms Policy Coalition, Inc., Clint Freeman, Gunfighter Tactical, LLC,
Danielle Jaymes, John Klier, Robert Macomber, North County Shooting Center, Inc.,
PWGG, L.P., Ryan Peterson, John Phillips, Cheryl Prince, Darin Prince, Lana Rae
Renna, San Diego County Gun Owners PAC, Laura Schwartz, Michael Schwartz,
Second Amendment Foundation, Justin Smith. (Benbrook, Bradley) (jpp). (Entered:
02/03/2023)

02/03/2023 74 REPLY to Response to Motion re 71 MOTION for Preliminary Injunction Or
Alternatively, Motion for Summary Judgment filed by Citizens Committee for the Right
to Keep and Bear Arms, Firearms Policy Coalition, Inc., Clint Freeman, Gunfighter
Tactical, LLC, Danielle Jaymes, John Klier, Robert Macomber, North County Shooting
Center, Inc., PWGG, L.P., Ryan Peterson, John Phillips, Cheryl Prince, Darin Prince,
Lana Rae Renna, San Diego County Gun Owners PAC, Laura Schwartz, Michael
Schwartz, Second Amendment Foundation, Justin Smith. (Attachments: # 1 Statement
of Facts Reply Separate Statement, # 2 Supplement Response to Defendants' Objections
to Evidence, # 3 Supplement Objections to Evidence Submitted in Opposition)
(Benbrook, Bradley) (jpp). (Entered: 02/03/2023)

02/03/2023 75 ORDER granting 73 Motion to file excess pages. Signed by Chief District Judge Dana
M. Sabraw on 2/02/2023. (jpp) (Entered: 02/03/2023)

02/10/2023 76 Minute Entry for proceedings held before Chief District Judge Dana M. Sabraw:
Motion Hearing held on 2/10/2023. Court to prepare order.(Court Reporter Lee Ann
Pence). (Plaintiff's Attorney Bradley Benbrook). (Defendant's Attorney Gabrielle
Boutin). (no document attached) (bjb) (Entered: 02/10/2023)

02/23/2023 77 NOTICE OF FILING OF OFFICIAL TRANSCRIPT of Motion Hearing held on
2/23/2023, before Judge Dana M. Sabraw. Court Reporter/Transcriber Lee Ann Pence.
Transcript may be viewed at the court public terminal or purchased through the Court
Reporter/Transcriber before the deadline for Release of Transcript Restriction. After
that date it may be obtained through PACER or the Court Reporter/Transcriber. If
redaction is necessary, parties have seven calendar days from the file date of the
Transcript to E-File the Notice of Intent to Request Redaction. The following deadlines
would also apply if requesting redaction: Redaction Request Statement due to Court
Reporter/Transcriber 3/16/2023. Redacted Transcript Deadline set for 3/27/2023.
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Release of Transcript Restriction set for 5/24/2023. (jpp) (Entered: 02/23/2023)

03/21/2023 78 ORDER setting Status Conference for 3/22/2023 at 2:30pm. Signed by Chief District
Judge Dana M. Sabraw on 3/21/2023.(jpp) (Entered: 03/21/2023)

03/22/2023 79 Minute Entry for proceedings held before Chief District Judge Dana M. Sabraw: Status
Conference held on 3/22/2023. Court to prepare order.(Court Reporter Lee Ann Pence).
(Plaintiff's Attorney Bradley Benbrook and Defendant's Attorney Gabrielle Boutin
appearing telephonically). (no document attached) (bjb) (Entered: 03/23/2023)

03/31/2023 80 ORDER granting in part and denying in part 71 Plaintiffs' Motion for Preliminary
Injunction. Signed by Chief District Judge Dana M. Sabraw on 3/31/2023. (jpp)
(Entered: 03/31/2023)

04/03/2023 81 Amended Order Granting in Part and Denying in Part Plaintiffs' 71 Motion for
Preliminary Injunction. Signed by Chief District Judge Dana M. Sabraw on
4/3/2023.(exs) (Entered: 04/03/2023)

04/11/2023 82 Per ORDER 81 - Status Conference set for 4/14/2023 01:30 PM in Courtroom 13A
before Chief District Judge Dana M. Sabraw.(no document attached) (jpp) (Entered:
04/11/2023)

04/13/2023 83 NOTICE of Change of Hearing: Status Conference is reset for 4/14/2023 10:30 AM in
Courtroom 13A before Chief District Judge Dana M. Sabraw. (change in time)(no
document attached) (bjb) (Entered: 04/13/2023)

04/14/2023 84 Minute Entry for proceedings held before Chief District Judge Dana M. Sabraw: Status
Conference held on 4/14/2023. Court to prepare order.(Court Reporter Lee Ann Pence).
(Plaintiffs' Attorney Bradley Benbrook and Raymond DiGuiseppe). (Defense Attorney
Gabrielle Boutin). (no document attached) (bjb) (Entered: 04/14/2023)

04/14/2023 85 ORDER following Status Conference. Signed by Chief District Judge Dana M. Sabraw
on 4/14/2023.(jpp) (Entered: 04/14/2023)

04/14/2023 86 NOTICE Notice of Preliminary Injunction Appeal by Xavier Becerra, Robert Bonta
(Boutin, Gabrielle) (jpp). (Entered: 04/14/2023)

04/14/2023 87 NOTICE OF APPEAL to the 9th Circuit as to 81 Order by Xavier Becerra, Robert
Bonta. FILING FEE DUE (Notice of Appeal electronically transmitted to US Court of
Appeals.) See 86 NOTICE of Preliminary Injunction Appeal filed using incorrect event.
(smy1) Modified on 4/21/2023 to update docket text re fee due by State of CA agency.
(jrd). (Entered: 04/19/2023)

04/20/2023 88 USCA Case Number 23-55367 for 87 Notice of Appeal to 9th Circuit, filed by Robert
Bonta, Xavier Becerra. Briefing schedule will be set by future court order.
(Attachments: # 1 Attention All Parties and Counsel, # 2 Case Opening Packet, # 3
Mediation Letter, # 4 Mediation Form)(smy1) (Entered: 04/20/2023)

04/21/2023 89 CLERK ORDER of USCA as to 87 Notice of Appeal to 9th Circuit, filed by Robert
Bonta, Xavier Becerra. (Attachments: # 1 USCA IFP Instructions and Form)(smy1)(jrd)
(Entered: 04/24/2023)
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CERTIFICATE OF SERVICE 
 
Case Name: Lana Rae Renna et al. v. Rob 

Bonta, et al.  
 No.  23-55367 

 
I hereby certify that on May 12, 2023, I electronically filed the following documents with the 
Clerk of the Court by using the CM/ECF system:   

EXCERPTS OF RECORD 
I certify that all participants in the case are registered CM/ECF users and that service will be 
accomplished by the CM/ECF system. 
I declare under penalty of perjury under the laws of the State of California and the United States 
of America the foregoing is true and correct and that this declaration was executed on May 12, 
2023, at Sacramento, California. 
 

 
Eileen A. Ennis  /s/ Eileen A. Ennis 

Declarant  Signature 
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