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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

LANA RAE RENNA, et al.,
Plaintiffs,

v. 

ROBERT BONTA, Attorney General of 
California; and ALLISON MENDOZA, 
Director of the California Department of 
Justice Bureau of Firearms,

Defendants.

Case No.: 20-cv-2190-DMS-DEB

AMENDED ORDER GRANTING IN 
PART AND DENYING IN PART 
PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION

Plaintiffs seek to enjoin enforcement of California’s handgun “roster” requirements, 

which have prohibited the manufacture and retail sale in California of a large segment of 

modern handguns that are otherwise in common use throughout the United States for self-

defense and other lawful purposes. The challenged roster requirements are codified in 

California’s Unsafe Handgun Act (“UHA”) and limit handgun manufacturing and retail 

sales to those handguns that can satisfy numerous testing and safety feature requirements

not required in 47 other states.  As a result, Plaintiffs allege no modern handguns have been 

added to the roster’s list and approved for commercial sale in more than a decade, and the 

limited number of handguns currently listed on the roster and available for sale continues 

to shrink because of the testing and safety feature requirements as well as the assessment
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of annual roster fees on manufacturers as a condition to retention of their handguns on the 

roster. Plaintiffs further allege the roster will shrink at an accelerated pace in the future 

because of the UHA’s “three-for-one” roster removal provision, which mandates that for 

each new roster-compliant handgun added to the roster, three “grandfathered” handguns 

must be removed in reverse order of their dates of admission to the roster.  

Plaintiffs argue these roster requirements “all operate together” to ban the retail sale 

of hundreds of modern “off-roster” handguns in common use and violate their rights to 

“keep and bear arms” secured by the Second Amendment to the United States Constitution.  

Despite Plaintiffs’ request to enjoin the entirety of the UHA’s roster requirements, their 

focus has been on three specific requirements of the UHA and the impact of those 

requirements on a particular type of handgun: semiautomatic pistols.  These types of 

handguns have been banned from commercial sale in California because they lack three 

features required by the UHA.  Two of the mandated features became effective in 2007 

and require that these arms have a chamber load indicator and magazine disconnect 

mechanism, both of which are designed to prevent accidental discharges and increase gun 

safety.  The third requirement, microstamping, became effective in 2013 and is intended to 

help law enforcement solve gun-related crimes by allowing quick identification of the 

handgun used at a crime scene from information imprinted on spent cartridge casings.  

Defendants argue the California Legislature passed these requirements to further important 

state interests: gun safety, and general public safety through enhanced criminal 

investigations.

While the topic of gun regulation and its permissible scope is hotly debated in 

America’s political theater, the role of this Court is to determine whether the roster 

provisions of the UHA violate Plaintiffs’ Second Amendment rights under United States 

Supreme Court precedent in New York State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111 

(2022).  Bruen abrogated the “means-end” approach used by circuit courts across the 

country to determine the constitutionality of gun regulations under the Second 

Amendment, including a Ninth Circuit decision that previously upheld the UHA’s chamber 
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load indicator, magazine disconnect mechanism, and microstamping requirements.  See 

Pena v. Lindley, 898 F.3d 969 (9th Cir. 2018).  Under Bruen, when the Second 

Amendment’s plain text covers an individual’s conduct, the Constitution presumptively 

protects that conduct, in which case the State “may not simply posit that the regulation 

promotes an important interest,” such as public safety.  142 S. Ct. at 2126.  Rather, to justify 

its regulation, the State must demonstrate that the regulation is consistent with this Nation’s 

historical traditions of firearm regulations.  Id.  

Under this newly formulated standard, the Court concludes that Plaintiffs’ desire to 

commercially purchase newer models of semiautomatic handguns in common use is 

covered by the Second Amendment and presumptively protected.  Because the State is 

unable to show the UHA’s chamber load indicator, magazine disconnect mechanism, and 

microstamping requirements are consistent with the Nation’s historical arms regulations, 

Plaintiffs are entitled to a preliminary injunction against the State’s enforcement of those 

three provisions, which operate to prohibit the commercial sale of these arms, as well as 

the three-for-one roster removal provision, which depends on the enforceability of those 

provisions.  However, Plaintiffs have not met their burden to show that the UHA’s roster 

listing requirement, fees, and other safety and testing requirements, all of which became 

effective in 1999, themselves or in combination with other requirements of the UHA 

operate to effect a sales ban or violate Plaintiffs’ Second Amendment rights.  Plaintiffs’ 

motion for preliminary injunction is therefore granted in part and denied in part.  

I.

BACKGROUND

A. California’s Unsafe Handgun Act

The UHA regulates the commercial sale of handguns by requiring the California 

Department of Justice (“CDOJ”) to maintain a “roster” listing all handguns that have been 

tested by a certified testing laboratory, “have been determined to be not unsafe handguns,” 

and may be lawfully manufactured and sold by licensed firearms dealers in California. Cal. 

Penal Code § 32015(a) (emphasis added). Under the UHA, all handguns are considered 
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“unsafe” and may not be commercially sold in California unless the CDOJ determines them 

“not to be unsafe” and authorizes their inclusion on the roster. Manufacturing or selling 

an “unsafe” handgun, i.e., an “off-roster” handgun, is a violation of the UHA and subjects 

the offender to misdemeanor criminal and civil penalties, including up to one year 

imprisonment and fines up to $10,000. Id. § 32000(a)(1)-(3).

An “unsafe handgun” is defined as “any pistol, revolver, or other firearm capable of 

being concealed upon the person” that does not have certain safety features and does not

meet firing and drop-safety testing requirements.  Cal. Penal Code § 31910.  The statute is 

broken into two subparts: first, it provides that a revolver1 is deemed “unsafe” unless it 

meets three specified criteria, id. § 31910(a)(1)-(3), and second, it provides that a 

“semiautomatic pistol”2 is deemed “unsafe” unless it meets six specified criteria. Id. §

31910(b)(1)-(6).  The first three criteria apply to both revolvers and semiautomatic pistols:

they must have a mechanical “safety device,”3 and they must satisfy fire testing and drop-

safety testing requirements.  Those three requirements were first enacted in 1999, see 

California Unsafe Handgun Act, 1999 Cal. Stat. ch. 248 (SB 15), and are currently set forth 

in Cal. Penal Code §§ 31910 (a)(1)-(3) (revolvers), and (b)(1)-(3) (semiautomatic pistols).

Over time, California enacted three more requirements for semiautomatic pistols—

in addition to the safety device and testing requirements—for inclusion on the roster. Since 

2007, semiautomatic pistols must have a chamber load indicator (“CLI”) and magazine 

 

1 A revolver has a cylinder in the center of the firearm with multiple chambers that hold the ammunition 
and rotates with each pull of the trigger.  
2 A semiautomatic pistol holds ammunition in a detachable magazine which, once inserted in the gun, 
automatically feeds a fresh round into the chamber of the gun with each pull of the trigger and ejected 
fired round.  The UHA uses the term “pistol” to include semiautomatic handguns only, and “handgun” to 
include “any pistol, revolver, or other firearm capable of being concealed upon the person.”  Cal. Penal 
Code § 31910. 
3 Revolvers must have a “safety device that, either automatically in the case of a double-action firing 
mechanism, or by manual operation in the case of a single-action firing mechanism, causes the hammer 
to retract to a point where the firing pin does not rest upon the primer of the cartridge.”  Cal. Penal Code 
§ 31910(a)(1).  Semiautomatic pistols must “have a positive manually operated safety device.”  Id. §
31910(b)(1). 
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disconnect mechanism (“MDM”).  See id. § 31910(b)(4)-(5).  A CLI is a “device that 

plainly indicates that a cartridge is in the firing chamber.”  Id. § 16380.  An MDM is “a 

mechanism that prevents a semiautomatic pistol that has a detachable magazine from 

operating to strike the primer of ammunition in the firing chamber when a detachable 

magazine is not inserted in the semiautomatic pistol.”  Id. § 16900.  Since 2013, 

semiautomatic pistols also must have “microstamping” capability.  “Microstamping” is a 

set of “microscopic arrays of characters” that are imprinted onto the cartridge case of each 

fired round which can be used to “identify the make, model, and serial number of the pistol” 

used at a crime scene. Id. § 31910(b)(6)(A).4 Accordingly, the UHA limits the 

manufacture and commercial sale of newer models of semiautomatic handguns to those 

that have a manually operated safety device, meet firing and drop-safety testing 

requirements, and have the CLI, MDM, and microstamping features. Stated differently, 

newer models of semiautomatic handguns that lack these safety features and have not met 

the testing requirements are deemed “unsafe,” may not be added to the roster, and may not 

be manufactured or commercially sold in California.  

The UHA contains a number of exceptions to its roster requirements. Semiautomatic 

pistols that were “already listed on the roster” when the CLI, MDM and microstamping 

requirements became effective are exempt.  Cal. Penal Code §§ 31910(b)(4), (b)(5), 

(b)(6)(A) (“grandfather” provisions). Handguns sold to law enforcement officials, and 

certain curios or relics are also exempt.  Id. § 32000(b)(3)-(4).  Pistols used in Olympic 

target shooting are exempt, id. § 32105, as are handguns in private party transfers, in which 

two parties who are not licensed firearms dealers wish to enter into a sale. Id. § 32110(a).  

So, too, are handguns that are delivered for consignment sale or as collateral for a 

 

4 The CLI provision applies only to centerfire semiautomatic pistols, not rimfire semiautomatic pistols.  
See Cal. Penal Code § 31910(b)(4).  The MDM and microstamping requirements apply to both centerfire 
and rimfire semiautomatic pistols.  See id. §§ 31910(b)(5), (6).  Rimfire ammunition is generally lower 
velocity, less lethal and smaller than centerfire ammunition. The distinction between rimfire and centerfire 
arms or ammunition is not relevant to the determination of this case.
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pawnbroker loan, and handguns used solely as props for video production.  Id. § 32110(f), 

(h). The UHA does not restrict possession of off-roster handguns in the home or elsewhere;

rather, its focus is to limit the manufacture and commercial sale of such handguns.

Manufacturers must also pay an initial $200 testing fee for a new handgun to be 

added to the roster. Id. § 32015(b)(1); Cal. Code of Regs. tit. 11 (“CCR”), §§ 4070-4072.

Once a handgun is added to the roster, it is valid for one year, after which the manufacturer 

may renew the listing by paying an annual fee. 11 CCR § 4070; see id. § 4071. A handgun 

model may be removed from the roster for a variety of reasons, including if: (1) the annual 

fee is not paid; (2) the handgun model sold after certification is modified from the model 

submitted for testing; or (3) the handgun is deemed “unsafe” based on further testing.  11

CCR § 4070(c); see also Cal. Penal Code § 32015(b)(2) (stating any handgun 

“manufactured by a manufacturer who . . . fails to pay” the roster fee “may be excluded 

from the roster.”). In addition, in January 2021, the California Legislature accelerated the 

removal of semiautomatic handguns from the roster by requiring removal of three such 

grandfathered handguns for every approved semiautomatic pistol added to the roster

(“three-for-one removal provision”). Cal. Penal Code § 31910(b)(7).  

B. The Plaintiffs and Their Claim

Plaintiffs are law-abiding individuals, licensed firearm retailers, and organizations,

with individual and retail members, who allege the UHA prevents them from exercising

their Second Amendment rights to purchase handguns not listed on the roster for self-

defense, i.e., off-roster handguns. (Third Amended Complaint (“TAC”) ¶¶ 16, 17-54, 59 

(alleging the UHA “prevent[s] Plaintiffs … from purchasing [off-roster] handguns that are 

categorically in common use for self-defense and other lawful purposes, and thus violate[s] 

the Second and Fourteenth Amendments to the United States Constitution.”).)5

 

5 “Strictly speaking, [a state] is bound to respect [an individual’s] right to keep and bear arms because of 
the Fourteenth Amendment, not the Second.”  Bruen, 142 S.Ct. at 2137.  However, since the protections 
of the Second Amendment are made applicable to the states through the Due Process Clause of the 
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Plaintiffs allege that, but for the UHA, they would have available for purchase on 

the retail market hundreds of these off-roster handguns.  (See TAC ¶¶ 17-38.)  Because of 

the roster, the number of handguns available for retail sale “is a small fraction of the total 

number of handgun makes and models commercially available throughout the vast majority 

of the United States[.]”  (Id. ¶ 71.)  Plaintiffs also allege that each layer of regulation under 

the UHA has hastened the dramatic shrinkage of handguns available for purchase in 

California.  Plaintiffs allege there were nearly 1,300 makes and models of approved 

handguns on the roster in 2013, but that the list has steadily declined over the past decade

to 815 as of October 24, 2022.  (Id. ¶ 73.).  

Plaintiff Lana Rae Renna alleges that but for the UHA she would purchase the Smith 

& Wesson M&P® 380 SHIELD™ EZ® (id. ¶ 18); Danielle Jaymes would purchase a Sig 

365, G43X, Glock 19 Gen5, Sig P320, and/or a Nighthawk Lady Hawk (id. ¶ 21); Laura 

Schwartz would purchase a Glock 19 Gen5 and/or Springfield Armory Hellcat (id. ¶ 23); 

Michael Schwartz would purchase a Glock 19 Gen5 and/or Springfield Armory Hellcat 

(id. ¶ 25); John Klier would purchase a Glock 19 Gen5 (id. ¶ 27); Justin Smith would 

purchase a CZ P10, Walther Q5 SF, and/or Glock 19 Gen4 and/or Gen5 (id. ¶ 29); John 

Phillips would purchase a Sig Sauer P365, Sig Sauer P320 M17, Glock 17 Gen5 MOS, 

Fabrique National Herstal 509, and/or Fabrique National Herstal FNX-9 (id. ¶ 31); Cheryl 

Prince would purchase a Sig Sauer P365 (id. ¶ 33); Darin Prince would purchase a Sig 

Sauer P320 AXG Scorpion (id. ¶ 35); and Ryan Peterson would purchase a Fabrique 

National Herstal 509 Tactical, Sig Sauer P220 Legion (10mm), Staccato 2011, Glock 19 

Gen5, Glock 17 Gen5 MOS, and Wilson Combat Elite CQB 1911 (9mm).  (Id. ¶ 38.)  The 

retailer Plaintiffs allege that but for the UHA they would purchase at wholesale and “make 

available for [retail] sale . . . all of the constitutionally protected [off-roster] new handguns 

on the market that are available outside of California.”  (Id. ¶¶ 42, 46, 50.) The institutional 

 

Fourteenth Amendment, McDonald v. Chicago, 561 U.S. 742 (2010), the Court refers to the claim at issue 
here as one under the Second Amendment.   
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Plaintiffs promote Second Amendment rights and are filled with individual and retailer

members who desire to purchase and sell off-roster handguns.  (Id. ¶¶ 51-54.) 

All of the handguns identified in the TAC are semiautomatic pistols, not revolvers.  

While revolvers and semiautomatic pistols are subject to the UHA’s mechanical safety 

device and firing and drop-safety testing requirements, Cal. Penal Code § 31910(a)(1)-(3)

& (b)(1)-(3), the focus of the subject litigation has been on the UHA’s CLI, MDM, 

microstamping, and three-for-one removal requirements, id. § 31910(b)(4)-(7), as those 

requirements apply only to the peculiar mechanics and operation of semiautomatic pistols, 

the arms specifically identified in the TAC.

Based on these allegations, Plaintiffs filed this action on November 10, 2020.  (ECF 

No. 1.)  Plaintiffs initially challenged the UHA, AB 1621, and other state regulations.  (See 

id.)  On January 4, 2021, Plaintiffs filed a FAC, alleging two claims under 42 U.S.C. § 

1983—one for deprivation of Second Amendment rights, as secured by the Fourteenth 

Amendment, and one for violation of the Fourteenth Amendment right to equal protection 

of laws.  (ECF No. 10.)  Defendants moved to dismiss the FAC, (ECF No. 12), and this 

Court granted in part and denied in part the motion on April 23, 2021.  (ECF No. 17.) 

Specifically, this Court granted Defendants’ motion and dismissed Plaintiffs’ Second 

Amendment challenge to the CLI, MDM, and microstamping provisions as “foreclosed” 

by Pena v. Lindley, 898 F.3d 969 (9th Cir. 2018), (ECF No. 17 at 6), and denied the motion 

as to Plaintiffs’ challenge to the three-for-one roster removal provision.  (Id. at 9-14)

(holding Defendants “have not met their burden to show the imposition of the three-for-

one provision is a reasonable fit for their stated [public safety] objective.”)

Thereafter, on June 23, 2022, the Supreme Court issued its opinion in Bruen, which 

fundamentally changed Second Amendment jurisprudence.  See United States v. Rahimi,

61 F.4th 443, 450 (5th Cir. 2023) (stating prior two-step means-end inquiry used by circuit

courts to analyze laws that might impact Second Amendment is rendered “obsolete” by 

Bruen). In light of Bruen, Plaintiffs filed a Second Amended Complaint (“SAC”) (ECF 

No. 49), and motion for preliminary injunction.  (ECF No. 53.) The motion for preliminary 
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injunction targeted portions of AB 1621, which prohibited computer numerical control 

(“CNC”) milling machines used to make untraceable, non-serialized firearms or parts (i.e.,

“ghost guns”). (See id.)  The Court heard argument after a full round of briefing, but prior 

to any decision on the matter, Plaintiffs withdrew their motion and voluntarily dismissed

the AB 1621 claim.  (ECF No. 63.)

The parties thereafter stipulated that Plaintiffs would file a Third Amended 

Complaint.  (ECF No. 65.)  The TAC solely challenges the UHA under the Second and 

Fourteenth Amendments.  (ECF No. 67.) That challenge is now before the Court on the 

present motion.

C. The Ninth Circuit’s Decision in Pena v. Lindley

In Pena, the Ninth Circuit addressed whether the CLI, MDM, and microstamping 

provisions of the UHA violated the plaintiffs’ Second Amendment rights using the now 

obsolete two-step means-end inquiry.  898 F.3d 969 (9th Cir. 2018). Under that approach, 

the Pena court noted it must first consider whether the UHA “burdens conduct protected 

by the Second Amendment, and if it does, we apply an appropriate level of scrutiny.” Id.

at 975 (citation and quotations omitted). At the first step, Pena assumed without deciding 

that the CLI, MDM and microstamping provisions of the UHA burdened conduct protected 

by the Second Amendment.  Id. at 976.  After determining the “UHA does not effect a 

substantial burden” on the plaintiffs’ Second Amendment rights, Pena concluded the 

appropriate standard of review was “intermediate scrutiny,” id. at 979, and then applied 

that level of scrutiny to determine whether the UHA was reasonably tailored to address the 

State’s substantial interests in public safety and criminal investigation.   

Applying that standard, Pena focused on a number of factors it believed lessened the 

severity of the burden on the plaintiffs’ Second Amendment rights, including the plaintiffs’ 

ability under the UHA to “buy an operable handgun suitable for self-defense—just not the 

exact gun they want,” and the exceptions provided by the UHA to purchase grandfathered 

guns (without CLI, MDM, and microstamping features) and off-roster guns through private 

transactions.  Id. at 978-79. Applying the UHA and its CLI, MDM and microstamping 
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requirements to the plaintiffs’ conduct (i.e., the ability to commercially purchase off-roster 

semiautomatic handguns), the Ninth Circuit upheld the UHA because the law was 

reasonably tailored to address the important state interests of public safety and law 

enforcement investigation.  Id. at 979-86.  

Under Bruen, however, the two-step means-end inquiry employed by Pena is now 

obsolete. 142 S.Ct. at 2127.  As noted, when the Second Amendment’s plain text covers 

an individual’s conduct, as here, the Constitution presumptively protects that conduct, in 

which case the state “may not simply posit that the regulation promotes an important 

interest.”  Id. at 2126.  So today, Pena and its analysis of the subject regulations are of 

limited relevance. Instead, the State must demonstrate the UHA is consistent with this 

Nation’s historical traditions of firearm regulations.  Id. With this background in mind, the 

Court turns to whether Plaintiffs are entitled to a preliminary injunction against

enforcement of these provisions of the UHA under the Bruen framework.6   

II.

DISCUSSION

A. Preliminary Injunction 

Injunctive relief is “an extraordinary remedy that may only be awarded upon a clear 

showing that the plaintiff is entitled to such relief.” Winter v. Natural Res. Def. Council, 

Inc., 555 U.S. 7, 22 (2008).  “The purpose of a preliminary injunction is to preserve the 

status quo ante litem pending a determination of the action on the merits.”  Boardman v. 

Pac. Seafood Grp., 822 F.3d 1011, 1024 (9th Cir. 2016) (internal quotation marks omitted).  

A preliminary injunction requires Plaintiffs to show that (1) they are likely to succeed on 

the merits, (2) they are likely to suffer irreparable harm without preliminary relief, and (3) 

the balance of equities tips in their favor and an injunction is in the public interest.  Winter,

 

6 See Miller v. Gammie, 335 F.3d 889, 893 (9th Cir. 2003) (explaining in situations “where the reasoning 
or theory of our prior circuit authority is clearly irreconcilable with the reasoning or theory of intervening 
higher authority” district courts are required to “reject the prior circuit opinion as having been effectively 
overruled.”).  
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555 U.S. at 20; Drakes Bay Oyster Co. v. Jewell, 747 F.3d 1073, 1092 (9th Cir. 2014) 

(stating balance of equities and public interest merge into one factor when the government 

is a party). Likelihood of success on the merits is a “threshold inquiry,” and thus if a 

movant fails to establish that factor, the court “need not consider the other factors.” 

California v. Azar, 911 F.3d 558, 575 (9th Cir. 2018).

Plaintiffs move to enjoin the entirety of the UHA’s roster requirements codified in 

Cal. Penal Code §§ 31910, 32000(a), and 32015(a),(b)(2). Plaintiffs argue:

To be clear, the Plaintiffs contend that the UHA’s roster fees, the testing 
requirements, and the roster removal provisions all operate together, along 
with the UHA’s primary mechanisms—the requirements that semiautomatic 
handguns must have chamber load indicator, magazine disconnect 
mechanism, and microstamping capability to join the roster[]—to accomplish 
the [sales] ban.

(Reply Br. at 5 (ECF No. 74).) Defendants correctly note that the UHA has many distinct 

roster provisions, enacted at different times for different purposes, and any relief must be 

specific. See Orantes-Hernandez v. Tornburgh, 919 F.2d 549, 558 (9th Cir. 1990) 

(explaining “an injunction must be narrowly tailored to give only the relief to which 

plaintiffs are entitled.”). The UHA’s roster listing requirement, fees, safety device, and 

firing and drop-safety testing requirements have been in place since 1999, and it is apparent 

revolvers and semiautomatic pistols (including several with CLI and MDM capabilities)

have been approved for retail sale and added to the roster since its inception in 1999 and 

up to 2013, when the microstamping requirement was enacted.  Thus, it is unclear on the 

present record how the earlier roster requirements from 1999 impact the retail sale of 

handguns, contribute to contraction of the roster, or otherwise violate Plaintiffs’ Second 

Amendment rights.  Specifically, Plaintiffs have not met their burden to show the UHA’s 

manufacturer roster fee assessment violates their Second Amendment rights.  Plaintiffs are 

individuals, retail sellers, and nonprofit organizations and foundations consisting of 

individuals and retail sellers, not manufacturers.  It is unclear how Plaintiffs have standing 

to complain about fees that must be paid by manufacturers to have their handgun models 
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remain on the roster. Similarly, Plaintiffs have failed to address how the firing and drop-

safety testing requirements for revolvers and semiautomatic pistols violate their rights.  

Plaintiffs also presented no argument or evidence that the roster listing requirement itself

or the mechanical “safety device” requirements for revolvers and semiautomatic pistols 

violate their rights. Accordingly, the Court denies without prejudice Plaintiffs’ motion for 

such relief.

However, as discussed in detail below, Plaintiffs have shown likely success on their 

claim that the UHA’s CLI, MDM and microstamping requirements violate their Second 

Amendment rights. In addition, because the UHA’s three-for-one removal provision 

depends on the CLI, MDM, and microstamping provisions, it too is unenforceable. See 

Cal. Penal Code § 31910(b)(7) (stating “for each semiautomatic pistol newly added to the 

roster,” CDOJ shall “remove from the roster exactly three semiautomatic pistols lacking 

one or more of the applicable [CLI, MDM and microstamping] features described in [§

31910(b)(4)-(6)]”).  

1. Likelihood of Success on the Merits

“A plaintiff seeking a preliminary injunction must establish he is likely to succeed 

on the merits.”  Winter, 555 U.S. at 20.  Thus, Plaintiffs must show likely success on their 

claim that the UHA’s CLI, MDM, and microstamping requirements violate their Second 

Amendment rights. Bruen sets out two analytical steps to determine whether a firearm

regulation violates an individual’s Second Amendment rights. First, courts must determine 

whether “the Second Amendment’s plain text covers [the] individual’s conduct.”  142 S. 

Ct. at 2129-30.  If so, then “the Constitution presumptively protects that conduct,” and the 

government “must justify its regulation by demonstrating that it is consistent with the 

Nation’s historical traditions of firearm regulation.” Id. at 2130.  “Only then may a court 

conclude that the individual’s conduct falls outside the Second Amendment’s ‘unqualified 

command.’”  Id. (citation omitted).  Under this framework, Plaintiffs must first demonstrate 

the Second Amendment’s plain text covers their conduct.  

/ / /
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a. Second Amendment and Plaintiffs’ Conduct

The Second Amendment provides: “A well regulated Militia, being necessary to the 

security of a free State, the right of the people to keep and bear Arms, shall not be 

infringed.”  U.S. Const. amend. II.  To determine whether the plain text of the Amendment 

covers the conduct regulated by the challenged law, it is necessary to “identify and 

delineate the specific course of conduct at issue.”  National Ass’n for Gun Rights, Inc. v. 

City of San Jose, --- F.Supp.3d ---, 2022 WL 3083715, at *8 (N.D. Cal. Aug. 3, 2022)

(citing Bruen, 142 S. Ct. at 2134). The course of conduct at issue here is Plaintiffs’ desire

to commercially purchase off-roster semiautomatic handguns that are in common use for 

self-defense and other lawful purposes.   

Determining the scope of the Second Amendment and whether it covers the conduct

at issue is “rooted in the Second Amendment’s text, as informed by history.”  Bruen, 142

S. Ct. at 2127. In Bruen, the Supreme Court interpreted the Second Amendment in light 

of “historical tradition” and held the Amendment protects all arms “in common use,” and

“handguns . . . are indisputably in ‘common use’ for self-defense today.”  Bruen, 142 S. 

Ct. at 2143 (citing District of Columbia v. Heller, 554 U.S. 570, 627 (2008)) (cleaned up).  

Because the arms at issue (semiautomatic pistols) are handguns, and handguns are 

“indisputably in common use” today, id., semiautomatic pistols categorically are “Arms” 

covered by the Second Amendment.  The Amendment does not parse between types, makes 

and models of arms. See Heller, 554 U.S. at 629 (stating “[i]t is no answer to say, as 

petitioners do, that it is permissible to ban the possession of handguns so long as the 

possession of other firearms (i.e., long guns) is allowed.”)  All handguns are covered, so 

long as they are in common use.  Thus, Plaintiffs’ ability to commercially purchase off-

roster semiautomatic handguns falls within the plain text of the Second Amendment and is 

presumptively protected.

Defendants do not dispute that handguns, as a category, are covered by the Second 

Amendment.  Nor do Defendants dispute that “the right to keep arms, necessarily involves 

the right to purchase them.” Teixeira v. Cty. of Alameda, 873 F.3d 670, 678 (9th Cir. 2017) 
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(cleaned up). Rather, Defendants argue that Plaintiffs’ desire to purchase at retail

particular semiautomatic handguns (those without the CLI, MDM and microstamping 

features) is not covered by the Second Amendment.  In support of this argument, 

Defendants note the UHA is not a categorical ban on all handguns like that in Heller, as 

Plaintiffs have available for purchase on the retail market hundreds of handguns on the 

roster, including single shot handguns,7 revolvers and older models of grandfathered 

semiautomatic pistols.  (ECF No. 72 at 20-21.)  Defendants point out that as of December 

31, 2022, the roster list included many handguns from which Plaintiffs could choose, 

including 16 single-shot handguns, 314 revolvers and 499 semiautomatic pistols. (Id. at 

21) (citing Declaration of Salvador Gonzalez ISO Defendants Opposition to Preliminary 

Injunction (“Gonzalez Decl.”) ¶ 19.)  But the availability of handguns on the roster for 

retail purchase does not address in any way whether Plaintiffs’ desire to purchase off-roster 

semiautomatic handguns is covered by the Second Amendment.  Instead, the argument

focuses on the burden imposed on Plaintiffs’ rights, which assumes Plaintiffs’ conduct is 

protected (covered) by the Amendment.  Defendants’ argument is therefore rejected as it 

fails to address the plain text of the Amendment.8

Next, Defendants argue the Second Amendment is limited to arms in “common use.”  

The Supreme Court in Heller recognized that the “right to keep and carry” under the 

Second Amendment is limited to arms “in common use at the time[,]” 554 U.S. at 627 

 

7  A single-shot handgun is capable of holding only a single round of ammunition and must be manually 
reloaded with each fired round. 
8 Defendants advance a related non-textual argument that the Second Amendment is “not a right to keep 
and carry any weapon whatsoever in any manner whatsoever and for whatever purpose[,]” quoting Heller,
554 U.S. at 628. (Opp’n at 22) (ECF No. 72.)  However, as noted, Heller admonishes that “[i]t is no 
answer to say, as petitioners do, that it is permissible to ban the possession of handguns so long as the 
possession of other firearms (i.e., long guns) is allowed.”  554 U.S. at 629.  Thus, Defendants’ argument 
that it is constitutionally permissible to prohibit commercial sales of state-of-the-art semiautomatic pistols, 
so long as Plaintiffs can purchase single shot handguns, revolvers and older grandfathered models of 
semiautomatic pistols that are shrinking in number and less desirable runs headlong into Heller’s 
admonition.  As Bruen reiterates, the Second Amendment “is not ‘a second-class right, subject to an 
entirely different body of rules than the other Bill of Rights guarantees.’”  142 S. Ct at 2156 (quoting 
McDonald v. City of Chi., Ill., 561 U.S. 742, 780 (2010)). 
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(citations omitted), and noted that “limitation is fairly supported by the historical tradition 

of prohibiting the carrying of ‘dangerous and unusual weapons.’” Id. The State does not 

argue that the off-roster semiautomatic handguns at issue are “dangerous and unusual.”  

Indeed, many of these handguns are used by law enforcement.  Rather, it argues Plaintiffs 

have failed to show that these handguns are “in common use” and therefore Plaintiffs’ 

conduct is not covered by the Amendment.  (ECF No. 72 at 24.)  This argument is a stretch 

under any reasonable assessment.  

Defendants argue Plaintiffs have not produced any raw data to support the 

proposition that off-roster handguns are in “common use.”  Yet, the Supreme Court has 

already stated that handguns are “‘the most preferred firearm in the nation to ‘keep’ and 

use for protection of one’s home and family.’”  Heller, 554 U.S. at 628-29 (quoting Parker 

v. District of Columbia, 478 F.3d 370, 400 (D.C. Cir. 2007)).  Indeed, handguns are the 

“quintessential self-defense weapon[,]” Heller, 554 U.S. at 629, and “are indisputably in 

‘common use’ for self-defense today.”  142 S. Ct. at 2143.  The most popular handguns 

today are semiautomatic pistols.  (ECF No. 71-5, Declaration of John Phillips ISO 

Plaintiffs’ Motion for Preliminary Injunction (“Phillips Decl.”) ¶¶ 12-18 (stating

semiautomatic handguns identified by Plaintiffs in this litigation are top-sellers across the 

country).)  And the roster itself shows even older models of grandfathered semiautomatic 

pistols are the most popular type of handgun in California, far outpacing revolvers: 499 to 

314. (ECF No. 72 at 21 n.11 (citing Gonzalez Decl. ¶ 19).  

Plaintiffs submitted several declarations in support of their motion and argument that 

off-roster handguns are in common use, to which Defendants lodged objections.  

Discussion of one those declarations suffices to address Defendants’ objections.  

Declarant John Phillips is president and founder of Poway Weapons & Gear and 

PWG Range (“PWGG”), a licensed firearms dealership in Poway, California, and operator 

of one the largest indoor gun ranges in the country.  (Phillips Decl. ¶ 2) (stating PWGG 

serves more than 200,000 people a year in its retail store, more than 80,000 on its ranges 

for target shooting, and more than 8,000 students for firearms training and education).  
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Phillips is a member of a nationwide buying group with more than 450 retail members in 

all 50 states, whose members “order more than $1 billion in firearms annually.”  (Id. ¶ 5.)  

Phillips also serves on the retail advisory board of Smith & Wesson Brands, Inc., where he 

is familiar with market needs and purchasing trends.  (Id. ¶ 6.)  He is versed in the roster, 

meets with all major firearms manufacturers who visit PWGG to sell their products, and 

reviews retailers’ online sales portals and authoritative industry publications which identify 

handguns that are available and commonly used throughout the nation.  (Id. ¶¶ 6-8.)  He is 

licensed to carry concealed, and he is a trained firearms instructor.  (Id. ¶ 21.)  Based on 

his training, experience and personal knowledge, Phillips states that the roster has shrunk 

over the past decade from nearly 1,300 approved handguns to just over 800, (id. ¶ 10), and 

Californians are left to choose from a contracting list of aging handgun models that are 

inferior to and less desirable than newer models of semiautomatic pistols in terms of 

ergonomics, reliability, ambidextrous configurations, and safety.  (Id. ¶¶ 10-13.)  He further 

states the semiautomatic handguns identified by Plaintiffs in this litigation are top-sellers 

and in common use throughout the country, and the roster bans all of these handguns in 

addition to “many hundreds, and likely thousands, of other models of handguns in common 

use throughout the United States[.]”  (Id. ¶¶ 10-18.)  

Defendants object to Phillips’s declaration on grounds of improper lay opinion and 

insufficient evidence to support the witness’s personal knowledge under Federal Rules of 

Evidence 701 and 602, respectively.  Specifically, Defendants object to Phillips’s opinions 

that the Glock43 is one of the top-selling firearms designed for concealed carry in the 

country, that the Sig Sauer 320 is the most popular carry gun in the nation, and that those 

handguns in addition to the Sig 365, Glock 17 Gen 5, FN 509 and FNX-0 are widely sold 

and possessed outside of California and in common use throughout the country.  The 

objections are overruled as Phillips’s opinions are based on his particular training, 

experience and personal knowledge in the industry.  His opinions are proper lay opinions 

based on sufficient data, facts and experience.  Phillips’s opinions corroborate what is 

evident—that the roster bans commercial sale of newer models of semiautomatic handguns 
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that are in common use.  Therefore, any limitation of the Second Amendment to arms in 

common use imposed by Heller does not assist Defendants because the arms in question 

are in common use.

Finally, Defendants argue the UHA falls within a category of “lawful regulatory 

measures” identified in Heller.  The Supreme Court in Heller catalogued a number of 

“presumptively lawful regulatory measures” that are presumed to be consistent with the 

historical scope of the Second Amendment, including: “longstanding prohibitions on the 

possession of firearms by felons and the mentally ill, [ ] laws forbidding the carrying of 

firearms in sensitive places such as schools and government buildings, [ ] laws imposing 

conditions and qualifications on the commercial sale of arms[,] … [and laws] prohibiting 

the carrying of dangerous and unusual weapons.”  554 U.S. at 626-27 (emphasis added).

In a single conclusory pronouncement, Defendants argue that because the CLI, MDM, and 

microstamping requirements of the UHA do not ban possession of handguns and do not 

bar commercial sales of hundreds of grandfathered handguns on the roster that are suitable 

for self-defense, the UHA merely “‘imposes conditions and qualifications on the 

commercial sale of arms’” and “[is] ‘presumptively lawful’” under Heller. (ECF No. 72 

at 23 (quoting Heller, 554 U.S. at 626-27).)

A one sentence conclusion by Defendants that the provisions of the UHA are

presumptively lawful “conditions and qualifications on the commercial sale of arms” is 

insufficient, particularly in light of Pena and persuasive authority to the contrary. In Pena,

the Ninth Circuit declined to define “the parameters of the Second Amendment’s individual 

right in the context of commercial sales.” 898 F.3d at 976. Pena observed the Ninth Circuit 

“has strained to interpret the phrase ‘conditions and qualifications on the commercial sale 

of arms’” and viewed the language as “sufficiently opaque” such that it cannot be relied 

upon alone. Id. at 976 (cleaned up).  Judge Bybee, concurring in Pena, noted that “the 

Supreme Court in Heller could not have meant that anything that could be characterized 

as a condition and qualification on the commercial sale of firearms is immune from more 

searching Second Amendment scrutiny.”  Id. at 1007 (original emphasis) (Bybee, J.,
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concurring). Similarly, in United States v. Marzzarella, 614 F.3d 85, 92 n.8 (3d. Cir. 2010), 

the Third Circuit noted that “[i]f there were somehow a categorical exception for 

[commercial sales] restrictions, it would follow that there would be no constitutional defect 

in prohibiting the commercial sale of firearms. Such a result would be untenable under 

Heller.”  The Court agrees.

In Hirschfeld v. Bureau of Alcohol, Firearms, Tobacco & Explosives, 5 F.4th 407 

(4th Cir. 2021), vacated as moot on other grounds, 14 F.4th 322 (4th Cir. 2021), certain

federal statutes prohibited licensed firearms dealers from selling handguns and handgun 

ammunition to anyone under the age of 21.  The Fourth Circuit rejected the government’s 

argument that those federal laws were presumptively lawful regulations as “conditions and 

qualifications on the commercial sale of arms.”  5 F.4th at 416.  It stated, “[a] condition or 

qualification on the sale of arms is a hoop someone must jump through to sell a gun, such 

as obtaining a license, establishing a lawful premise, or maintaining transfer records.”  Id.

at 416 (original emphasis).  Hirschfeld noted that the federal laws in question there “operate 

as a total ban on buying a gun from a licensed dealer that has met the required [licensing] 

conditions and qualifications to sell arms,” id. (original emphasis), and therefore declined 

to find that those laws constituted conditions on commercial sales.9

Hirschfeld reasoned that “a law’s substance, not its form, determines whether it 

qualifies as a condition on commercial sales.”  Id. at 416 (citing United States v. Hosford,

843 F.3d 161, 166 (4th Cir. 2016)).  Providing examples of commercial sales laws that turn 

“a condition or qualification into a functional prohibition” the court referenced: “a Chicago 

ordinance that allowed firearm transfers only outside city limits;” a “ban on firing ranges 

within city limits” that was “a serious encroachment” on law-abiding citizens of Chicago 

 

9 But see NRA v. Bondi, --- F.4th ---, 2023 WL 2484818, at *2 (11th Cir. Mar. 9, 2023) (stating a Florida 
statute prohibiting persons under the age of 21 from buying firearms is a law imposing conditions and 
qualifications on the commercial sale of firearms).  Although the court stated the Florida statute is an 
example of a commercial sales regulation, it did not further elaborate and instead assumed the “‘Second 
Amendment’s plain text’ covers 18-to-20-year-olds when they buy firearms.”  Id. at *6.
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from “engaging in target practice in the controlled environment of a firing range;” and “a 

commercial zoning and distancing law [that] worked in tandem to functionally preclude 

any gun ranges, thus severely restricting Second Amendment rights.” Hirschfeld, 5 F.4th 

at 416 (citations and quotations omitted).  

Here, like the examples cited in Hirschfeld, the CLI, MDM, and microstamping 

provisions of the UHA operate as a “functional prohibition.” Collectively they prohibit the 

commercial sale of a large subset of handguns in common use—hundreds of state-of-the-

art semiautomatic pistols—and have done so for more than a decade, thus precluding law-

abiding citizens from purchasing these arms on the retail market for lawful purposes.  These 

handguns are sold throughout the United States, in 47 states.  California is a distinct outlier.

If the commercial sales limitation identified in Heller were interpreted as broadly as the 

State suggests, the exception would swallow the Second Amendment.  States could impose 

virtually any condition or qualification on the sale of any arm covered by the Second 

Amendment, no matter how prohibitory.  The Court, therefore, declines the State’s 

invitation to characterize the CLI, MDM, and microstamping requirements as a law merely 

imposing conditions and qualifications on the sales of arms.  It is undisputed that there are 

no commercially available semiautomatic handguns manufactured in the United States that 

have the CLI, MDM and microstamping features.  (ECF No. 71-5; Phillips Decl., ¶ 9.) “As

a result, literally no new models of [semiautomatic handguns] have been added to the 

[r]oster since 2013.”10 (Id.) Accordingly, the Court rejects Defendants’ argument and 

finds these provisions of the UHA are not regulations that merely impose conditions and 

qualifications on the commercial sales of arms but operate collectively as an outright 

 

10 Aside from the UHA exemptions for grandfathered handguns and private sales, Defendants 
acknowledge Plaintiffs can only purchase on the retail market “revolver[s], non-semiautomatic pistol[s], 
[and] any firearm that is not a handgun.” See Opp’n at 22 (ECF No. 72) (emphasis added).  It is also 
undisputed that private sales of off-roster handguns to ordinary people are generally limited to supplies 
(and sales) from law enforcement officials and people who move from out of state into California with an 
off-roster handgun. Those sales opportunities are few in number and carry a significant price markup
compared to retail sales.  
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prohibition on commercial sales of a wide segment of modern arms in common use for

self-defense and other lawful purposes.11  

For these reasons, the Court concludes Plaintiffs’ desire to purchase the arms in 

question on the retail market falls within the plain text of the Second Amendment and is 

not subject to any presumptively lawful exception identified in Heller. As such, Plaintiffs’ 

conduct is presumptively protected and the burden shifts to Defendants to justify the UHA 

by proffering historically analogous firearms regulations. See Baird v. Bonta, --- F.Supp.3d 

---, 2022 WL 17542432, at *6 (E.D. Cal. Dec. 8, 2022) (stating for a preliminary injunction 

plaintiffs bear the burden of proving the textual analysis under Bruen and defendants bear 

the burden of proving historical analogues under Bruen). 

b. Historical Precedent

The State has the burden of showing relevant “historical precedent from before, 

during, and even after the founding [that] evinces a comparable tradition of regulation.”  

Bruen, 142 S. Ct. at 2131-32. The State need not identify a “historical twin,” for a “well-

established and representative historical analogue” is sufficient.  Id. at 2133 (original 

emphasis). “[W]hether modern and historical regulations impose a comparable burden on 

the right of armed self-defense and whether that burden is comparably justified are central 

considerations when engaging in an analogical inquiry.”  Bruen, 142 S.Ct. at 2133 

(citations omitted).  Thus, Bruen “distilled two metrics for courts to compare the 

Government’s proffered analogues against the challenged law: how the challenged law 

burdens the right to armed self-defense, and why the law burdens that right.”  Rahimi, 61 

F.4th at 454 (citing Bruen, 142 S. Ct. at 2133).  Despite the need to assess the how and 

why, Bruen cautioned “[t]his does not mean that courts may engage in independent means-

end scrutiny under the guise of an analogical inquiry.”  Bruen, 142 S. Ct. at 2133 n.7. The 

key question, therefore, is whether the challenged law, here the CLI, MDM, and 

 

11  The parties did not address the UHA’s roster fee requirement and whether it might fall within the 
presumptively lawful category of “conditions and qualifications on the commercial sale of arms.”
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microstamping provisions of the UHA, and the State’s proffered analogues are “relevantly 

similar.” Id. at 2132.  

The analogical inquiry begins with determining “how” and “why” the UHA

“burden[s] a law-abiding citizen’s right to armed self-defense.”  Id. at 2133. The UHA (1) 

prohibits the commercial sale of semiautomatic handguns, that (2) lack CLI, MDM, and 

microstamping technology.  The first aspect of the UHA goes to how the statute 

accomplishes its goal (prohibiting retail sales of newer models of semiautomatic pistols),

and the second goes to its goal, the why (public safety and furthering law enforcement 

investigative tools). To sustain the UHA’s burden on Plaintiffs’ Second Amendment 

rights, the State must proffer “relevantly similar” historical regulations that imposed “a 

comparable burden on the right of armed self-defense” that were also “comparably 

justified.” See Rahimi, 61 F.4th at 455 (citing Bruen, 142 S.Ct. at 2136).   

Defendants argue that states “have regulated for firearm safety, particularly to 

prevent accidents and unintentional detonations, since the earliest days of the republic,” 

(Opp’n at 27), and cite to four historical laws and a declaration from Dr. Saul Cornell, the 

Paul and Diane Guenther Chair in American History at Fordham University, to meet its 

burden.  Initially, Defendants point to an 1805 Massachusetts law that required certain guns 

to be inspected, marked, and stamped by an inspector (“prover”) before they could be sold.

(ECF No. 72-5, Cornell Decl. at ¶ 33; id. at Ex. 3.)12 The law required that the prover test 

certain muskets and pistols to ensure they safely discharged.  1805 Mass. Acts 588, § 1.  

The provers duty “shall be to prove” that the “musket barrels and pistol barrels” are 

“sufficiently ground, bored and breeched,” and to prove the musket and pistol barrels “will 

carry a twenty-four-pound shot” 80 yards and 70 yards, respectively, without the barrels 

 

12  In Boland, et al. v. Bonta, 22-cv-1421, 2023 WL 2588565, at *6-7 (C.D. Cal. Mar. 20, 2323), the State 
proffered additional proving laws as comparators to the challenged UHA provisions.  See id. ECF Nos. 
56 at 13-14; 56-3, Ex. 31 at 1-15 (noting Continental Army, Rhode Island, New Hampshire, New Jersey,
Maryland, Maine, and Pennsylvania had similar proving laws to the 1805 Massachusetts law).
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“burst[ing]” or “in no respect fail[ing.]” Id. If the firearm passed the test, the prover would 

stamp his initials and the year of inspection on the firearm. Id.  

The “why” of the1805 law is to ensure off-brand firearms operated safely—to 

prevent “introduct[ion] [of firearms] into use which are unsafe.”  Id. at Preamble.  In this 

respect, the goal of the law is similar to the CLI and MDM requirements under the UHA: 

public safety. But “how” the 1805 law accomplished its goal is entirely different from the 

CLI, MDM, and microstamping requirements of the UHA.  While the 1805 law prohibits 

introduction of firearms that failed inspection (and are “unsafe”), it did not apply to 

Springfield Armory, which produced the majority of guns in the state,13 and it did not 

preclude the purchase of firearms manufactured out of state. The 1805 law required only 

that all other muskets and pistols be “proved” to ensure they fired and discharged safely

without malfunctioning, in which case the prover would stamp the firearm and approve it 

for commercial sale.  Id. § 3.14 But the 1805 law stopped there. It did not prescribe 

particular safety features, nor did it require manufactures to add safety features to already 

safe arms. Requiring the testing of firearms to ensure they fired safely without 

malfunctioning is significantly different from requiring manufacturers to add mechanical 

safety features to arms in common use that are indisputably safe and operate as designed 

for self-defense.

In addition, the “why” of the 1805 stamping requirement is not comparable to 

microstamping under the UHA, as the former requirement served only to verify that the 

arm had been tested, was safe—in that it fired without barrel bursting or otherwise failing,

and could be sold. California’s microstamping requirement is designed to assist law 

enforcement in criminal investigations, not firearm discharge safety. Defendants concede 

 

13 Defendants acknowledge that at the time in Springfield, Massachusetts, most guns were manufactured 
by Springfield Armory, which was under federal control.  (ECF No. 72 at 27-28; Cornell Decl. at ¶ 32.) 
14 In this respect, the 1805 law and its barrel safety testing requirements may be similar to the UHA 
provisions that require handguns to meet firing and drop-safety testing requirements.  The Court reserves 
ruling on that issue as it was not briefed by the parties. Similarly, the parties did not address the UHA’s 
safety device requirement.
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this point.  (Opp’n Br. at 5) (“Microstamping is intended to provide important investigative 

leads in solving gun-related crimes by allowing law enforcement personnel to quickly 

identify information about the handgun from spent cartridge casings found at the crime 

scene.”) (citation and quotations omitted).  

The comparable burden on the right to self-defense is notable too. As noted, the

1805 law allowed purchasers to buy firearms from Springfield Armory and out of state 

manufacturers, without proofing. In contrast, the CLI, MDM, and microstamping 

provisions prohibit retail sales in the state of a significant segment of the most common 

self-defense firearm sold in America today. Accordingly, the State has not shown that the 

1805 Massachusetts law is relevantly similar or imposed a comparable burden on the right 

of armed self-defense to the three UHA provisions at issue.

Next, Defendants point to three examples of laws regulating the storage of weapons 

with or near gun powder, and the storage of gun powder.15  The Court considers these 

examples in tandem since the goal of these laws, the “why,” is the same. First is a 1783 

Massachusetts law that prohibited storing a loaded weapon in a home.  Act of Mar. 1, 1783, 

ch. XIII, 1783 Mass. Acts 37, An Act in Addition to the Several Acts Already Made for 

the Prudent Storage of Gun Powder within the Town of Boston.  Defendants state the text 

of the statute is clear—to prevent “the unintended discharge of firearms [which] posed a 

serious threat to life and limb.”  (ECF No. 72 at 28.) However, that characterization is not 

consistent with the Supreme Court’s assessment, where it addressed the same law, and 

stated the 1783 Massachusetts law “text and its prologue[]makes clear that the purpose of 

the prohibition was to eliminate the danger to firefighters posed by the depositing of loaded 

Arms in buildings.”  Heller, 554 U.S. at 631. The goal of the statue, the why, is to guard 

 

15  Here, too, the State in Boland proffered additional laws regarding storage of weapons with or near gun 
powder, and the storage of gunpowder.  See Boland, 2023 WL 2588565, at *7-8, 8:22-cv-1421, ECF No. 
56-3, Ex. 31 at 1-15 (C.D. Cal.) (noting gunpowder regulations in New Jersey, Rhode Island, 
Pennsylvania, New Hampshire, Connecticut, Iowa, Indiana, Ohio, Vermont, Tennessee, Nebraska, 
Kentucky, California, and Oklahoma). 
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against fires and protect firefighters in times when highly combustible gun powder was 

exposed to kerosine lanterns and candles.  See 2 Acts And Laws Of The Commonwealth 

Of Massachusetts 120 (1890) (stating “the depositing of loaded Arms in the Houses [of 

Boston] is dangerous to the Lives of those who are disposed to exert themselves when a 

Fire happens to break out”); see also Jackson v. City & Cnty. of San Francisco, 746 F.3d 

953, 963 (9th Cir. 2014) (stating Boston’s firearm-and-gunpowder storage law is

historically distinct from the challenged firearm regulation in light of Heller).

Defendants also cite to a 1792 New York City statute, which granted the government 

authority to search for gun powder and transfer gun powder to the public magazine for safe 

storage.  An Act to Prevent the Storage of Gun Powder, within in Certain Parts of New 

York City, 2 LAWS OF THE STATE OF NEW-YORK, COMPRISING THE CONSTITUTION, AND

THE ACTS OF THE LEGISLATURE, SINCE THE REVOLUTION, FROM THE FIRST TO THE 

FIFTEENTH SESSION, INCLUSIVE at 191-2 (Thomas, Greenleaf, ed., 1792). The statute 

“prevent[ed] the storing of Gun-Powder, within certain Parts of the City of New-York.”

Id. Defendants additionally cite to an 1821 Maine law, which authorized government 

officials to enter any building in any town to search for gun powder.  1821 Me. Laws 98, 

An Act for the Prevention of Damage by Fire and the Safe Keeping of Gun Powder, chap. 

25, § 5. Its purpose: “Prevention of Damage by Fire.”  Id.  Like the Massachusetts law, 

the New York City and Maine laws regulated gun powder “due to the substance’s 

dangerous potential to detonate if exposed to fire or heat.”  (ECF No. 72-5, Cornell Decl. 

at ¶ 42.)

The 1783 Massachusetts law, 1792 New York City statute, and 1821 Maine law are 

not analogues to the challenged provisions of the UHA.  Those laws regulated the storage 

of gunpowder and loaded firearms with gun powder for fire-safety reasons, not gun-

operation safety reasons. Thus, the goal of these statutes is fire-safety (the why), and that

goal is addressed by controlling gun powder and loaded gun storage (the how).  These 

statutes “do not remotely burden the right of self-defense as much as an absolute ban on 

handguns.”  Heller, 554 U.S. at 632. While the CLI, MDM, and microstamping provisions 
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of the UHA are not an absolute ban on handguns, the provisions operate to ban commercial 

acquisition of a significant segment of popular handguns designed for self-defense.  The 

foregoing fire-safety laws are not “relevantly similar” to the UHA roster provisions, and 

they impose a far less “comparable burden” on Plaintiffs’ Second Amendment rights to 

armed self-defense than does the UHA.

Defendants have not met their burden of presenting relevantly similar, historically 

comparable analogues to the UHA’s CLI, MDM, and microstamping provisions.  Plaintiffs 

have therefore demonstrated likely success on the merits of these claims.   

c. Scope of Injunction

Any relief granted in a preliminary injunction must be narrowly tailored. See 

Orantes-Hernandez, 919 F.2d at 558.  Having determined the CLI, MDM, and 

microstamping provisions of the UHA violate Plaintiffs’ Second Amendment rights, the 

Court must address whether the remaining UHA provisions at issue are severable.  If a 

challenged statute contains “unobjectionable provisions separable from those found to be 

unconstitutional,” the court must sever such provisions.  Alaska Airlines, Inc. v. Brock, 480 

U.S. 678, 684 (1987) (cleaned up).  “A court should refrain from invalidating more of [a] 

statute than is necessary.”  Id. “The standard for determining the severability of an 

unconstitutional provision is well established: Unless it is evident that the Legislature 

would not have enacted those [unconstitutional] provisions … independently of that which 

is not, the invalid part may be dropped if what is left is fully operative as a law.”  Id.

(cleaned up). In conducting this inquiry, a court must ask “whether the law remains fully 

operative without the invalid provisions.”  Murphy v. Nat. Collegiate Athletic Ass’n, 138 S 

Ct. 1461, 1482 (2018) (cleaned up).

The initial iteration of the UHA in 1999 deemed revolvers and semiautomatic pistols 

“unsafe” if they lacked a safety device and did not meet firing and drop-safety testing 

requirements.  Cal. Penal Code § 12126(a)(1)-(3), (b)(1)-(3).  Those provisions stood

independently for many years, and later were incorporated in more recent iterations of the 

UHA.  See id. § 31910(a)(1)-(3), (b)(1)-(3).  As discussed, the Legislature thereafter 
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enacted the CLI and MDM provisions in 2003, effective at a later date, see Sen. Bill No. 

489 (Cal. 2003-2004 Reg. Sess.), § 1, and the microstamping provision in 2007, also 

effective at a later date.  See Assem. Bill No. 1471 (Cal. 2007-2008 Reg. Sess.), § 2.  It is 

clear the Legislature would have enacted, and in fact did enact, the earlier provisions 

without the CLI, MDM and microstamping provisions.  Therefore, the CLI, MDM, and 

microstamping provisions, Cal. Penal Code § 31910(b)(4)-(6), are severable from the rest 

of the UHA and may be separately enjoined.

Under the three-for-one roster removal provision, for each approved semiautomatic 

pistol added to the roster, “three semiautomatic pistols lacking one or more of the 

applicable features described in paragraphs (4), (5), and (6) of subdivision (b)[,]” are 

removed. Cal. Penal Code § 31910(b)(7).  Paragraphs (4), (5), and (6) of subdivision (b) 

refer to the CLI, MDM, and microstamping provisions, respectively. Id. § 31910(b)(4)-

(6).  The text of subdivision (b)(7) makes clear it was “obviously meant to work together” 

with its companion subdivisions (b)(4)–(6).  Murphy, 138 S. Ct. at 1483.  Therefore, the 

three-for-one removal provision cannot be severed as it is not “fully operative without the 

invalid provisions.”  Id. at 1482.  As such, the California Legislature could not have 

intended for it to stand independently of the invalid provisions.  The three-for-one removal 

provision is therefore enjoined.

Unless it is evident the Legislature would not have enacted the rest of the law, “the 

invalid provisions may be dropped if what is left is fully operative as a law.”  New York v. 

United States, 505 U.S. 144, 186 (1992).  Here, the remaining UHA roster provisions are

fully operative without the CLI, MDM, microstamping, and three-for-one removal 

provisions.  There is no indication the Legislature would not have enacted the remaining 
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roster provisions without the invalid provisions.  Therefore, the invalid provisions, Cal. 

Penal Code §§ 31910(b)(4)-(7), are severed and separately enjoined.16

d. Discovery Request

Defendants request additional time to conduct historical research and consult

additional experts.  However, Defendants have had three months to mount a defense since 

the filing of the TAC.  In addition, Bruen was decided on June 23, 2022, more than 19

months before Defendants’ Opposition Brief was filed in this matter on January 27, 2023.

And in light of Bruen, the parties stipulated in July 2022 to vacating the scheduling order 

and the filing of a Second Amended Complaint by Plaintiffs. (ECF No. 45.)  The need for 

a historical deep dive to find regulations comparable to the UHA is no surprise to

Defendants.  In fact, Defendants were presented with this exact task in November 2022 in 

Boland, et al. v. Bonta, No. 8:22-cv-1421 (C.D. Cal.).  Defendants there briefed a nearly 

identical challenge under the Second Amendment to the CLI, MDM, and microstamping 

requirements of the UHA and appeared for a preliminary injunction hearing with the same 

expert they retained here, Dr. Cornell. Following that hearing, Defendants provided two 

additional rounds of briefing on the merits.  The district court in Boland issued its decision 

on March 20, 2023, and provided a reasoned analysis and similar conclusions to those 

reached by this Court.   

Defendants also point to authorities cited to the district court in Pena v. Lindley, No. 

2:09-cv-01185 (E.D. Cal.) (ECF No. 76), which demonstrate the CLI and MDM 

technology has existed since the late 1800’s and 1910, respectively.  Defendants assert 

additional time is needed to evaluate those authorities.  However, those authorities simply 

note the existence of CLI and MDM technology, not regulations mandating use of that 

technology on arms then for sale.  

 

16  Because the three-for-one roster removal provision is not severable from the CLI, MDM and 
microstamping provisions, the Court declines to address Defendants’ arguments that Plaintiffs’ challenge 
to the roster removal provision fails for lack of standing and ripeness.  (Opp’n at 17) (ECF No. 72.)   
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Finally, the State is engaged in a significant number of related cases in addition to 

the present case and Boland. See Defending California’s Commonsense Firearms Laws,

CALIFORNIA DEPARTMENT OF JUSTICE, OFFICE OF THE ATTORNEY GENERAL, Sept. 19, 2022, 

https://oag.ca.gov/ogvp/2a-cases (listing twenty-five lawsuits in which the State is 

currently defending various California gun laws under Second Amendment challenges.)  

Given the amount of time and resources the State has already spent researching historical 

analogues in this and similar cases, as well as the posture of this case—on for preliminary

injunction with the opportunity to further develop the record on a motion for permanent 

injunction—the Court respectfully denies the State’s request for additional time.  

2. Irreparable Harm

It is well-established that loss of “the enjoyment of Second Amendment rights 

constitutes irreparable injury.”  Duncan v. Becerra, 265 F.Supp.3d 1106, 1135 (S.D. Cal. 

2017). “[C]onstitutional violations cannot be adequately remedied through damages and 

therefore generally constitute irreparable harm.” Am. Trucking Ass’ns v. City of Los 

Angeles, 559 F.3d 1046, 1059 (9th Cir. 2009)); see also Ezell v. City of Chicago, 651 F.3d 

684, 699 (7th Cir. 2011) (stating infringements of the Second Amendment are irreparable 

and cannot be compensated by damages). So it is here. The UHA’s CLI, MDM, and 

microstamping provisions infringe Plaintiffs’ Second Amendment rights, thus causing 

irreparable harm. 

3. Balance of Equities and Public Interest

At this step, it is necessary to “pay particular regard for the public consequences in 

employing the extraordinary remedy of injunction.”  Winter, 555 U.S. at 24.  Defendants 

contend if this Court enjoins enforcement of the UHA, it creates “public safety risks” 

because “[t]he absence of a chamber load indicator or magazine disconnect mechanism in 

a semiautomatic pistol increases the risk of accidental discharge and injury to 

Californians.”  (ECF No. 72 at 33.) But grandfathered handguns without CLI, MDM, or

microstamping features are already available to Californians.  Of the 499 grandfathered
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semiautomatic pistols, only 32 have CLI and MDM features.  (See ECF No. 72-4, Gonzalez 

Decl. at ¶ 7.)  

Defendants also argue “[t]he status quo poses no threat of injury to Plaintiffs, and an 

injunction would seriously undermine California’s considered effort to improve the safety 

of handguns sold in California.”  (ECF No. 72 at 2.) However, when challenged 

government action involves the exercise of constitutional rights, “the public interest . . . 

tip[s] sharply in favor of enjoining” the law.  Klein v. City of San Clemente, 584 F.3d 1196, 

1208 (9th Cir. 2009). As discussed, Plaintiffs have demonstrated likely success that the 

CLI, MDM, and microstamping requirements violate their rights under the Second 

Amendment.  Therefore, the balance of equities and public interest tips in favor of 

Plaintiffs. A preliminary injunction shall therefore issue.

B. Bond Requirement

When a motion for preliminary injunction is granted, the plaintiff is required to post 

security “in an amount that the court considers proper to pay the costs and damages 

sustained by any party found to have been wrongfully enjoined or restrained.”  Fed. R. Civ. 

P. 65(c).  District courts have wide discretion in determining the amount of bond.  Save 

Our Sonoran, Inc. v. Flowers, 408 F.3d 1113, 1126 (9th Cir. 2005).  In public interest 

litigation, “requiring nominal bonds is perfectly proper,” id., and “[c]ourts routinely 

impose no bond or minimal bond in public interest … cases.”  City of South Pasadena v. 

Slater, 56 F.Supp.2d 1106, 1148 (C.D. Cal. 1999).  This is such a case.  Accordingly, the 

Court waives bond.

C. Stay Pending Appeal

Under Federal Rule of Civil Procedure 62(c), the district court has discretion to stay 

enforcement of an injunction pending appeal. Defendants ask the Court to stay 

enforcement pending appeal. A stay is not a matter of right and depends on the 

circumstances of the particular case.  Lair v. Bullock, 697 F.3d 1200, 1203 (9th Cir. 2012).  

Courts consider: “(1) whether the stay applicant has made a strong showing that he is 

likely to succeed on the merits; (2) whether the applicant will be irreparably injured absent 
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a stay; (3) whether issuance of the stay will substantially injure the other parties in the 

proceeding; and (4) where the public interest lies.”  Nken v. Holder, 556 U.S. 418, 434 

(2009) (citation omitted). The first two factors are “most critical” in determining whether 

a stay is appropriate. Id. 

While Plaintiffs have demonstrated likely success on the merits, and Defendants will 

not be irreparably injured absent a stay, the Court believes an orderly process is in the best 

interests of the parties.  The UHA has prohibited commercial sales of the handguns at 

issue for more than a decade.  This lawsuit has been pending since November 10, 2020,

and the parties have litigated at a leisurely pace since its inception.  Everyone was waiting 

for Bruen. Its arrival does not erase the prior pace of this litigation, and need not hasten 

it now.  Moreover, the district court in Boland recently enjoined enforcement of the CLI, 

MDM, and microstamping provisions. See Boland, 2023 WL 2588565, at *1. There, the 

court stayed enforcement of the injunction for fourteen days pending the State’s decision 

whether to file an appeal. The State filed an emergency motion for partial stay pending 

appeal of the preliminary injunction issued in Boland. See Boland et al. v. Bonta, No. 23-

55276 (Dkt. No. 2-1) (9th Cir. Mar. 27, 2023).  The Ninth Circuit granted the State’s 

motion, and issued a stay as to the CLI and MDM requirements of the UHA.  Id. at Dkt. 

No. 7 at 1. On March 22, 2023, after the decision in Boland was filed, this Court held a 

status conference with the parties.  Both parties requested that the Court issue its decision, 

as this case was filed first and presents issues not addressed in Boland. Therefore, the 

Court issues its decision herein but stays enforcement pending appeal or further hearing 

on this matter.

IV.

CONCLUSION AND ORDER

For these reasons, the Court hereby ORDERS the following: (1) Plaintiffs’ motion 

for a preliminary injunction is GRANTED as to California Penal Code §§ 31910 (b)(4), 

(5), (6) & (7) (CLI, MDM, microstamping, and three-for-one removal provisions); (2) 

Plaintiffs’ motion for a preliminary injunction is DENIED as to all other challenged 
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provisions of the UHA; (3) Defendants are ENJOINED from enforcing California Penal 

Code §§ 31910 (b)(4), (5), (6) & (7) (CLI, MDM, microstamping, and three-for-one

removal provisions); (4) posting of bond is waived; and (5) the preliminary injunction is 

STAYED pending appeal or further hearing on this matter, whichever occurs first. 

The Court sets the matter for a telephonic status conference on April 14, 2023, at 

1:30 p.m., at which time the parties shall advise the Court how they wish to proceed.

IT IS SO ORDERED.

Dated:  April 3, 2023 

      ____________________________

      Hon. Dana M. Sabraw, Chief Judge
      United States District Court
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

LANA RAE RENNA, et al.,
Plaintiffs,

v. 

ROBERT BONTA, Attorney General of 
California; and ALLISON MENDOZA, 
Director of the California Department of 
Justice Bureau of Firearms, 

Defendants.

Case No.: 20-cv-2190-DMS-DEB

ORDER GRANTING IN PART AND 
DENYING IN PART PLAINTIFFS’
MOTION FOR PRELIMINARY 
INJUNCTION

Plaintiffs seek to enjoin enforcement of California’s handgun “roster” requirements, 

which have prohibited the manufacture and retail sale in California of a large segment of 

modern handguns that are otherwise in common use throughout the United States for self-

defense and other lawful purposes. The challenged roster requirements are codified in 

California’s Unsafe Handgun Act (“UHA”) and limit handgun manufacturing and retail 

sales to those handguns that can satisfy numerous testing and safety feature requirements

not required in 47 other states.  As a result, Plaintiffs allege no modern handguns have been 

added to the roster’s list and approved for commercial sale in more than a decade, and the 

limited number of handguns currently listed on the roster continues to shrink because of 

the testing and safety feature requirements as well as the assessment of annual roster fees
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on manufacturers as a condition to retention of their handguns on the roster. Plaintiffs 

further allege the roster will shrink at an accelerated pace in the future because of the 

UHA’s “three-for-one” roster removal provision, which mandates that for each new roster-

compliant handgun added to the roster, three “grandfathered” handguns must be removed 

in reverse order of their dates of admission to the roster.  

Plaintiffs argue these roster requirements “all operate together” to ban the retail sale 

of hundreds of modern “off-roster” handguns in common use and violate their rights to 

“keep and bear arms” secured by the Second Amendment to the United States Constitution.  

Despite Plaintiffs’ request to enjoin the entirety of the UHA’s roster requirements, their 

focus has been on three specific requirements of the UHA and the impact of those 

requirements on a particular type of handgun: semiautomatic pistols. These types of 

handguns have been banned from commercial sale in California because they lack three 

features required by the UHA.  Two of the mandated features require that these arms have 

a chamber load indicator and magazine disconnect mechanism, both of which are designed 

to prevent accidental discharges and increase gun safety.  The third requirement, 

microstamping, is intended to help law enforcement solve gun-related crimes by allowing 

quick identification of the handgun used at a crime scene from information imprinted on 

spent cartridge casings.  Defendants argue the California Legislature passed these

requirements to further important state interests: gun safety, and general public safety 

through enhanced criminal investigations.

While the topic of gun regulation and its permissible scope is hotly debated in 

America’s political theater, the role of this Court is to determine whether the roster 

provisions of the UHA violate Plaintiffs’ Second Amendment rights under United States 

Supreme Court precedent in New York State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111 

(2022).  Bruen abrogated the “means-end” approach used by circuit courts across the 

country to determine the constitutionality of gun regulations under the Second 

Amendment, including a Ninth Circuit decision that previously upheld the UHA’s chamber 

load indicator, magazine disconnect mechanism, and microstamping requirements.  See 
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Pena v. Lindley, 898 F.3d 969 (9th Cir. 2018).  Under Bruen, when the Second 

Amendment’s plain text covers an individual’s conduct, the Constitution presumptively

protects that conduct, in which case the State “may not simply posit that the regulation 

promotes an important interest,” such as public safety.  142 S. Ct. at 2126.  Rather, to justify 

its regulation, the State must demonstrate that the regulation is consistent with this Nation’s 

historical traditions of firearm regulations.  Id.  

Under this newly formulated standard, the Court concludes that Plaintiffs’ desire to 

commercially purchase newer models of semiautomatic handguns in common use is 

covered by the Second Amendment and presumptively protected.  Because the State is 

unable to show the UHA’s chamber load indicator, magazine disconnect mechanism, and 

microstamping requirements are consistent with the Nation’s historical arms regulations, 

Plaintiffs are entitled to a preliminary injunction against the State’s enforcement of those 

three provisions, which operate to prohibit the commercial sale of these arms, as well as 

the three-for-one roster removal provision, which depends on the enforceability of those 

provisions.  However, Plaintiffs have not met their burden to show that the UHA’s roster 

listing requirement, and its fees, safety device, and testing requirements violate their 

Second Amendment rights.  Plaintiffs’ motion for preliminary injunction is therefore 

granted in part and denied in part.  

I.

BACKGROUND

A. California’s Unsafe Handgun Act

The UHA regulates the commercial sale of handguns by requiring the California 

Department of Justice (“CDOJ”) to maintain a “roster” listing all handguns that have been 

tested by a certified testing laboratory, “have been determined to be not unsafe handguns,”

and may be lawfully manufactured and sold by licensed firearms dealers in California. Cal. 

Penal Code § 32015(a) (emphasis added). Under the UHA, all handguns are considered 

“unsafe” and may not be commercially sold in California unless the CDOJ determines them 

“not to be unsafe” and authorizes their inclusion on the roster. Manufacturing or selling 
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an “unsafe” handgun, i.e., an “off-roster” handgun, is a violation of the UHA and subjects 

the offender to misdemeanor criminal and civil penalties, including up to one year 

imprisonment and fines up to $10,000. Id. § 32000(a)(1)-(3).

An “unsafe handgun” is defined as “any pistol, revolver, or other firearm capable of 

being concealed upon the person” that does not have certain safety features and does not

meet firing and drop-safety testing requirements.  Cal. Penal Code § 31910.  The statute is 

broken into two subparts: first, it provides that a revolver1 is deemed “unsafe” unless it 

meets three specified criteria, id. § 31910(a)(1)-(3), and second, it provides that a 

semiautomatic pistol2 is deemed “unsafe” unless it meets six specified criteria. Id. §

31910(b)(1)-(6). The first three criteria apply to both revolvers and semiautomatic pistols: 

they must have a mechanical “safety device,”3 and they must satisfy fire testing and drop-

safety testing requirements.  Those three requirements were first enacted in 1999, see 

California Unsafe Handgun Act, 1999 Cal. Stat. ch. 248 (SB 15), and are currently set forth 

in Cal. Penal Code §§ 31910 (a)(1)-(3) (revolvers), and (b)(1)-(3) (semiautomatic pistols).

Over time, California enacted three more requirements for semiautomatic pistols—

in addition to the safety device and testing requirements—for inclusion on the roster.  Since 

2007, semiautomatic pistols must have a chamber load indicator (“CLI”) and magazine 

disconnect mechanism (“MDM”).  See id. § 31910(b)(4)-(5).  A CLI is a “device that 

plainly indicates that a cartridge is in the firing chamber.”  Id. § 16380.  An MDM is “a 

mechanism that prevents a semiautomatic pistol that has a detachable magazine from 

 

1  A revolver has a cylinder in the center of the firearm with multiple chambers that hold the ammunition 
and rotates with each pull of the trigger.   
2  A semiautomatic handgun holds ammunition in a detachable magazine which, once inserted in the gun, 
automatically feeds a fresh round into the chamber of the gun with each pull of the trigger and ejected 
fired round.   
3 Revolvers must have a “safety device that, either automatically in the case of a double-action firing 
mechanism, or by manual operation in the case of a single-action firing mechanism, causes the hammer 
to retract to a point where the firing pin does not rest upon the primer of the cartridge.”  Cal. Penal Code 
§ 31910(a)(1).  Semiautomatic pistols must “have a positive manually operated safety device.”  Id. §
31910(b)(1). 
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operating to strike the primer of ammunition in the firing chamber when a detachable 

magazine is not inserted in the semiautomatic pistol.”  Id. § 16900. Since 2013, 

semiautomatic pistols also must have “microstamping” capability.  “Microstamping” is a

set of “microscopic arrays of characters” that are imprinted onto the cartridge case of each 

fired round which can be used to “identify the make, model, and serial number of the pistol” 

used at a crime scene. Id. § 31910(b)(6)(A).4 Accordingly, the UHA limits the 

manufacture and commercial sale of newer models of semiautomatic handguns to those 

that have a manually operated safety device, meet firing and drop-safety testing 

requirements, and have the CLI, MDM, and microstamping features. Stated differently, 

newer models of semiautomatic handguns that lack these safety features and have not met 

the testing requirements are deemed “unsafe,” may not be added to the roster, and may not 

be manufactured or commercially sold in California.  

The UHA contains a number of exceptions to the ban on commercial sales of 

handguns without the CLI, MDM and microstamping features. Handguns that were 

“already listed on the roster” when the CLI, MDM and microstamping requirements 

became effective are exempt. Cal. Penal Code §§ 31910(b)(4), (b)(5), (b)(6)(A)

(“grandfather” provisions). Handguns sold to law enforcement officials, and certain curios 

or relics are also exempt.  Id. § 32000(b)(3)-(4).  Pistols used in Olympic target shooting 

are exempt, id. § 32105, as are handguns in private party transfers, in which two parties 

who are not licensed firearms dealers wish to enter into a sale. Id. § 32110(a).  So, too, are 

handguns that are delivered for consignment sale or as collateral for a pawnbroker loan, 

and handguns used solely as props for video production.  Id. § 32110(f), (h). The UHA 

 

4 The CLI provision applies only to centerfire semiautomatic pistols, not rimfire semiautomatic pistols.  
See Cal. Penal Code § 31910(b)(4).  The MDM and microstamping requirements apply to both centerfire 
and rimfire semiautomatic pistols.  See id. §§ 31910(b)(5), (6).  Rimfire ammunition is generally lower 
velocity, less lethal and smaller than centerfire ammunition. The distinction between rimfire and centerfire 
arms or ammunition is not relevant to the determination of this case.
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does not restrict possession of off-roster handguns in the home or elsewhere; rather, its 

focus is to limit the manufacture and commercial sale of such handguns.

Manufacturers must also pay an initial $200 testing fee for a new handgun to be 

added to the roster. Id. § 32015(b)(1); Cal. Code of Regs. tit. 11 (“CCR”), §§ 4070-4072.

Once a handgun is added to the roster, it is valid for one year, after which the manufacturer 

may renew the listing by paying an annual fee.  11 CCR § 4070; see id. § 4071. A handgun 

model may be removed from the roster for a variety of reasons, including if: (1) the annual 

fee is not paid; (2) the handgun model sold after certification is modified from the model 

submitted for testing; or (3) the handgun is deemed “unsafe” based on further testing.  11

CCR § 4070(c); see also Cal. Penal Code § 32015(b)(2) (stating any handgun 

“manufactured by a manufacturer who . . . fails to pay” the roster fee “may be excluded 

from the roster.”). In addition, in January 2021, the California Legislature accelerated the 

removal of semiautomatic handguns from the roster by requiring removal of three such 

grandfathered handguns for every approved semiautomatic pistol added to the roster

(“three-for-one removal provision”). Cal. Penal Code § 31910(b)(7).  

B. The Plaintiffs and Their Claim

Plaintiffs are law-abiding individuals, licensed firearm retailers, and organizations,

with individual and retail members, who allege the UHA prevents them from exercising 

their Second Amendment rights to purchase handguns not listed on the roster for self-

defense, i.e., off-roster handguns. (Third Amended Complaint (“TAC”) ¶¶ 16, 17-54, 59 

(alleging the UHA “prevent[s] Plaintiffs … from purchasing [off-roster] handguns that are 

categorically in common use for self-defense and other lawful purposes, and thus violate[s] 

the Second and Fourteenth Amendments to the United States Constitution.”).)5

 

5  “Strictly speaking, [a state] is bound to respect [an individual’s] right to keep and bear arms because of 
the Fourteenth Amendment, not the Second.”  Bruen, 142 S.Ct. at 2137.  However, since the protections 
of the Second Amendment are made applicable to the states through the Due Process Clause of the 
Fourteenth Amendment, McDonald v. Chicago, 561 U.S. 742 (2010), the Court refers to the claim at issue 
here as one under the Second Amendment.   
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Plaintiffs allege that, but for the UHA, they would have available for purchase on 

the retail market hundreds of these off-roster handguns.  (See TAC ¶¶ 17-38.)  Because of 

the roster, the number of handguns available for retail sale “is a small fraction of the total 

number of handgun makes and models commercially available throughout the vast majority 

of the United States[.]”  (Id. ¶ 71.)  Plaintiffs also allege that each layer of regulation under 

the UHA has hastened the dramatic shrinkage of handguns available for purchase in 

California.  Plaintiffs allege there were nearly 1,300 makes and models of approved 

handguns on the roster in 2013, but that the list has steadily declined over the past decade

to 815 as of October 24, 2022.  (Id. ¶ 73.).  

Plaintiff Lana Rae Renna alleges that but for the UHA she would purchase the Smith 

& Wesson M&P® 380 SHIELD™ EZ® (id. ¶ 18); Danielle Jaymes would purchase a Sig 

365, G43X, Glock 19 Gen5, Sig P320, and/or a Nighthawk Lady Hawk (id. ¶ 21); Laura 

Schwartz would purchase a Glock 19 Gen5 and/or Springfield Armory Hellcat (id. ¶ 23); 

Michael Schwartz would purchase a Glock 19 Gen5 and/or Springfield Armory Hellcat 

(id. ¶ 25); John Klier would purchase a Glock 19 Gen5 (id. ¶ 27); Justin Smith would 

purchase a CZ P10, Walther Q5 SF, and/or Glock 19 Gen4 and/or Gen5 (id. ¶ 29); John 

Phillips would purchase a Sig Sauer P365, Sig Sauer P320 M17, Glock 17 Gen5 MOS, 

Fabrique National Herstal 509, and/or Fabrique National Herstal FNX-9 (id. ¶ 31); Cheryl 

Prince would purchase a Sig Sauer P365 (id. ¶ 33); Darin Prince would purchase a Sig 

Sauer P320 AXG Scorpion (id. ¶ 35); and Ryan Peterson would purchase a Fabrique 

National Herstal 509 Tactical, Sig Sauer P220 Legion (10mm), Staccato 2011, Glock 19 

Gen5, Glock 17 Gen5 MOS, and Wilson Combat Elite CQB 1911 (9mm).  (Id. ¶ 38.)  The 

retailer Plaintiffs allege that but for the UHA they would purchase at wholesale and “make 

available for [retail] sale . . . all of the constitutionally protected [off-roster] new handguns 

on the market that are available outside of California.”  (Id. ¶¶ 42, 46, 50.) The institutional 

Plaintiffs promote Second Amendment rights and are filled with individual and retailer

members who desire to purchase and sell off-roster handguns.  (Id. ¶¶ 51-54.) 
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All of the handguns identified in the TAC are semiautomatic pistols, not revolvers.  

While revolvers and semiautomatic pistols are subject to the UHA’s mechanical safety 

device and firing and drop-safety testing requirements, Cal. Penal Code § 31910(a)(1)-(3) 

& (b)(1)-(3), the focus of the subject litigation has been on the UHA’s CLI, MDM, 

microstamping, and three-for-one removal requirements, id. § 31910(b)(4)-(7), as those 

requirements apply only to the peculiar mechanics and operation of semiautomatic pistols, 

the arms specifically identified in the TAC.

Based on these allegations, Plaintiffs filed this action on November 10, 2020.  (ECF 

No. 1.)  Plaintiffs initially challenged the UHA, AB 1621, and other state regulations.  (See 

id.) On January 4, 2021, Plaintiffs filed a FAC, alleging two claims under 42 U.S.C. § 

1983—one for deprivation of Second Amendment rights, as secured by the Fourteenth 

Amendment, and one for violation of the Fourteenth Amendment right to equal protection 

of laws.  (ECF No. 10.)  Defendants moved to dismiss the FAC, (ECF No. 12), and this 

Court granted in part and denied in part the motion on April 23, 2021.  (ECF No. 17.) 

Specifically, this Court granted Defendants’ motion and dismissed Plaintiffs’ Second 

Amendment challenge to the CLI, MDM, and microstamping provisions as “foreclosed” 

by Pena v. Lindley, 898 F.3d 969 (9th Cir. 2018), (ECF No. 17 at 6), and denied the motion 

as to Plaintiffs’ challenge to the three-for-one roster removal provision.  (Id. at 9-14)

(holding Defendants “have not met their burden to show the imposition of the three-for-

one provision is a reasonable fit for their stated [public safety] objective.”)

Thereafter, on June 23, 2022, the Supreme Court issued its opinion in Bruen, which 

fundamentally changed Second Amendment jurisprudence.  See United States v. Rahimi,

61 F.4th 443, 450 (5th Cir. 2023) (stating prior two-step means-end inquiry used by circuit

courts to analyze laws that might impact Second Amendment is rendered “obsolete” by 

Bruen). In light of Bruen, Plaintiffs filed a Second Amended Complaint (“SAC”) (ECF 

No. 49), and motion for preliminary injunction.  (ECF No. 53.) The motion for preliminary 

injunction targeted portions of AB 1621, which prohibited computer numerical control 

(“CNC”) milling machines used to make untraceable, non-serialized firearms or parts (i.e.,
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“ghost guns”). (See id.) The Court heard argument after a full round of briefing, but prior 

to any decision on the matter, Plaintiffs withdrew their motion and voluntarily dismissed

the AB 1621 claim.  (ECF No. 63.)

The parties thereafter stipulated that Plaintiffs would file a Third Amended 

Complaint.  (ECF No. 65.)  The TAC solely challenges the UHA under the Second and 

Fourteenth Amendments.  (ECF No. 67.) That challenge is now before the Court on the 

present motion.

C. The Ninth Circuit’s Decision in Pena v. Lindley

In Pena, the Ninth Circuit addressed whether the CLI, MDM, and microstamping 

provisions of the UHA violated the plaintiffs’ Second Amendment rights using the now 

obsolete two-step means-end inquiry.  898 F.3d 969 (9th Cir. 2018). Under that approach, 

the Pena court noted it must first consider whether the UHA “burdens conduct protected 

by the Second Amendment, and if it does, we apply an appropriate level of scrutiny.” Id.

at 975 (citation and quotations omitted). At the first step, Pena assumed without deciding 

that the CLI, MDM and microstamping provisions of the UHA burdened conduct protected 

by the Second Amendment.  Id. at 976.  After determining the “UHA does not effect a 

substantial burden” on the plaintiffs’ Second Amendment rights, Pena concluded the 

appropriate standard of review was “intermediate scrutiny,” id. at 979, and then applied 

that level of scrutiny to determine whether the UHA was reasonably tailored to address the 

State’s substantial interests in public safety and criminal investigation.   

Applying that standard, Pena focused on a number of factors it believed lessened the 

severity of the burden on the plaintiffs’ Second Amendment rights, including the plaintiffs’ 

ability under the UHA to “buy an operable handgun suitable for self-defense—just not the 

exact gun they want,” and the exceptions provided by the UHA to purchase grandfathered 

guns (without CLI, MDM, and microstamping features) and off-roster guns through private 

transactions.  Id. at 978-79. Applying the UHA and its CLI, MDM and microstamping 

requirements to the plaintiffs’ conduct (i.e., the ability to commercially purchase off-roster 

semiautomatic handguns), the Ninth Circuit upheld the UHA because the law was 
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reasonably tailored to address the important state interests of public safety and law 

enforcement investigation.  Id. at 979-86.  

Under Bruen, however, the two-step means-end inquiry employed by Pena is now 

obsolete. 142 S.Ct. at 2127.  As noted, when the Second Amendment’s plain text covers 

an individual’s conduct, as here, the Constitution presumptively protects that conduct, in 

which case the state “may not simply posit that the regulation promotes an important 

interest.”  Id. at 2126.  So today, Pena and its analysis of the subject regulations are of 

limited relevance. Instead, the State must demonstrate the UHA is consistent with this 

Nation’s historical traditions of firearm regulations.  Id. With this background in mind, the 

Court turns to whether Plaintiffs are entitled to a preliminary injunction against

enforcement of these provisions of the UHA under the Bruen framework.6   

II.

DISCUSSION

A. Preliminary Injunction 

Injunctive relief is “an extraordinary remedy that may only be awarded upon a clear 

showing that the plaintiff is entitled to such relief.” Winter v. Natural Res. Def. Council, 

Inc., 555 U.S. 7, 22 (2008).  “The purpose of a preliminary injunction is to preserve the 

status quo ante litem pending a determination of the action on the merits.”  Boardman v. 

Pac. Seafood Grp., 822 F.3d 1011, 1024 (9th Cir. 2016) (internal quotation marks omitted).  

A preliminary injunction requires Plaintiffs to show that (1) they are likely to succeed on 

the merits, (2) they are likely to suffer irreparable harm without preliminary relief, and (3) 

the balance of equities tips in their favor and an injunction is in the public interest.  Winter,

555 U.S. at 20; Drakes Bay Oyster Co. v. Jewell, 747 F.3d 1073, 1092 (9th Cir. 2014) 

(stating balance of equities and public interest merge into one factor when the government 

 

6 See Miller v. Gammie, 335 F.3d 889, 893 (9th Cir. 2003) (explaining in situations “where the reasoning 
or theory of our prior circuit authority is clearly irreconcilable with the reasoning or theory of intervening 
higher authority” district courts are required to “reject the prior circuit opinion as having been effectively 
overruled.”).  
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is a party).  Likelihood of success on the merits is a “threshold inquiry,” and thus if a 

movant fails to establish that factor, the court “need not consider the other factors.” 

California v. Azar, 911 F.3d 558, 575 (9th Cir. 2018).

Plaintiffs move to enjoin the entirety of the UHA’s roster requirements codified in 

Cal. Penal Code §§ 31910, 32000(a) and 32015(a),(b)(2). Plaintiffs argue:

To be clear, the Plaintiffs contend that the UHA’s roster fees, the testing 
requirements, and the roster removal provisions all operate together, along 
with the UHA’s primary mechanisms—the requirements that semiautomatic 
handguns must have chamber load indicator, magazine disconnect 
mechanism, and microstamping capability to join the roster[]—to accomplish 
the [sales] ban.

(Reply Br. at 5 (ECF No. 74).) Defendants correctly note that the UHA has many distinct 

roster provisions, enacted at different times for different purposes, and any relief must be 

specific. See Orantes-Hernandez v. Tornburgh, 919 F.2d 549, 558 (9th Cir. 1990) 

(explaining “an injunction must be narrowly tailored to give only the relief to which 

plaintiffs are entitled.”). Here, Plaintiffs have not met their burden to show the UHA’s 

manufacturer roster fee assessment violates their Second Amendment rights.  Plaintiffs are 

individuals, retail sellers, and nonprofit organizations and foundations consisting of 

individuals and retail sellers, not manufacturers.  It is unclear on the present record how 

Plaintiffs have standing to complain about fees that must be paid by manufacturers to have 

their handgun models remain on the roster. Similarly, Plaintiffs have failed to address how 

the UHA’s firing and drop-safety testing requirements for revolvers and semiautomatic 

pistols violate their rights.  Plaintiffs also presented no argument or evidence that the roster 

listing requirement itself or the mechanical “safety device” requirements for revolvers and 

semiautomatic pistols violate their rights. Accordingly, the Court denies without prejudice 

Plaintiffs’ motion for such relief.

However, as discussed in detail below, Plaintiffs have shown likely success on their 

claim that the UHA’s CLI, MDM and microstamping requirements violate their Second 

Amendment rights. In addition, because the UHA’s three-for-one removal provision 
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depends on the CLI, MDM, and microstamping provisions, it too is unenforceable. See 

Cal. Penal Code § 31910(b)(7) (stating “for each semiautomatic pistol newly added to the 

roster,” CDOJ shall “remove from the roster exactly three semiautomatic pistols lacking 

one or more of the applicable [CLI, MDM and microstamping] features described in [§

31910(b)(4)-(6)]”).  

1. Likelihood of Success on the Merits

“A plaintiff seeking a preliminary injunction must establish he is likely to succeed 

on the merits.”  Winter, 555 U.S. at 20.  Thus, Plaintiffs must show likely success on their 

claim that the UHA’s CLI, MDM, and microstamping requirements violate their Second 

Amendment rights. Bruen sets out two analytical steps to determine whether a firearm

regulation violates an individual’s Second Amendment rights. First, courts must determine 

whether “the Second Amendment’s plain text covers [the] individual’s conduct.”  142 S. 

Ct. at 2129-30.  If so, then “the Constitution presumptively protects that conduct,” and the 

government “must justify its regulation by demonstrating that it is consistent with the 

Nation’s historical traditions of firearm regulation.”  Id. at 2130.  “Only then may a court 

conclude that the individual’s conduct falls outside the Second Amendment’s ‘unqualified 

command.’”  Id. (citation omitted).  Under this framework, Plaintiffs must first demonstrate 

the Second Amendment’s plain text covers their conduct.  

a. Second Amendment and Plaintiffs’ Conduct

The Second Amendment provides: “A well regulated Militia, being necessary to the 

security of a free State, the right of the people to keep and bear Arms, shall not be 

infringed.”  U.S. Const. amend. II.  To determine whether the plain text of the Amendment 

covers the conduct regulated by the challenged law, it is necessary to “identify and 

delineate the specific course of conduct at issue.”  National Ass’n for Gun Rights, Inc. v. 

City of San Jose, --- F.Supp.3d ---, 2022 WL 3083715, at *8 (N.D. Cal. Aug. 3, 2022)

(citing Bruen, 142 S. Ct. at 2134). The course of conduct at issue here is Plaintiffs’ desire

to commercially purchase off-roster semiautomatic handguns that are in common use for 

self-defense and other lawful purposes. 
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Determining the scope of the Second Amendment and whether it covers the conduct 

at issue is “rooted in the Second Amendment’s text, as informed by history.”  Bruen, 142

S. Ct. at 2127. In Bruen, the Supreme Court interpreted the Second Amendment in light 

of “historical tradition” and held the Amendment protects all arms “in common use,” and

“handguns . . . are indisputably in ‘common use’ for self-defense today.”  Bruen, 142 S. 

Ct. at 2143 (citing District of Columbia v. Heller, 554 U.S. 570, 627 (2008)) (cleaned up).  

Because the arms at issue (semiautomatic pistols) are handguns, and handguns are 

“indisputably in common use” today, id., semiautomatic pistols categorically are “Arms” 

covered by the Second Amendment.  The Amendment does not parse between types, makes 

and models of arms. See Heller, 554 U.S. at 629 (stating “[i]t is no answer to say, as 

petitioners do, that it is permissible to ban the possession of handguns so long as the 

possession of other firearms (i.e., long guns) is allowed.”)  All handguns are covered, so 

long as they are in common use.  Thus, Plaintiffs’ ability to commercially purchase off-

roster semiautomatic handguns falls within the plain text of the Second Amendment and is 

presumptively protected.

Defendants do not dispute that handguns, as a category, are covered by the Second 

Amendment.  Nor do Defendants dispute that “the right to keep arms, necessarily involves 

the right to purchase them.”  Teixeira v. Cty. of Alameda, 873 F.3d 670, 678 (9th Cir. 2017) 

(cleaned up). Rather, Defendants argue that Plaintiffs’ desire to purchase at retail

particular semiautomatic handguns (those without the CLI, MDM and microstamping 

features) is not covered by the Second Amendment.  In support of this argument, 

Defendants note the UHA is not a categorical ban on all handguns like that in Heller, as 

Plaintiffs have available for purchase on the retail market hundreds of roster-compliant 

handguns, including single shot handguns,7 revolvers and older models of semiautomatic 

pistols.  (ECF No. 72 at 20-21.)  Defendants point out that as of December 31, 2022, the 

 

7  A single-shot handgun is capable of holding only a single round of ammunition and must be manually 
reloaded with each fired round. 
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roster list included many handguns from which Plaintiffs could choose, including 16

single-shot handguns, 314 revolvers and 499 semiautomatic pistols. (Id. at 21) (citing 

Declaration of Salvador Gonzalez ISO Defendants Opposition to Preliminary Injunction 

(“Gonzalez Decl.”) ¶ 19.)  But the availability of handguns on the roster for retail purchase 

does not address in any way whether Plaintiffs’ desire to purchase off-roster semiautomatic 

handguns is covered by the Second Amendment.  Instead, the argument focuses on the 

burden imposed on Plaintiffs’ rights, which assumes Plaintiffs’ conduct is protected 

(covered) by the Amendment.  Defendants’ argument is therefore rejected as it fails to 

address the plain text of the Amendment.8

Next, Defendants argue the Second Amendment is limited to arms in “common use.”  

The Supreme Court in Heller recognized that the “right to keep and carry” under the 

Second Amendment is limited to arms “in common use at the time[,]” 554 U.S. at 627 

(citations omitted), and noted that “limitation is fairly supported by the historical tradition 

of prohibiting the carrying of ‘dangerous and unusual weapons.’”  Id.  The State does not 

argue that the off-roster semiautomatic handguns at issue are “dangerous and unusual.”  

Indeed, many of these handguns are used by law enforcement.  Rather, it argues Plaintiffs 

have failed to show that these handguns are “in common use” and therefore Plaintiffs’ 

conduct is not covered by the Amendment.  (ECF No. 72 at 24.)  This argument is a stretch 

under any reasonable assessment.  

 

8 Defendants advance a related non-textual argument that the Second Amendment is “not a right to keep 
and carry any weapon whatsoever in any manner whatsoever and for whatever purpose[,]” quoting Heller,
554 U.S. at 628. (Opp’n at 22) (ECF No. 72.)  However, as noted, Heller admonishes that “[i]t is no 
answer to say, as petitioners do, that it is permissible to ban the possession of handguns so long as the 
possession of other firearms (i.e., long guns) is allowed.”  554 U.S. at 629.  Thus, Defendants’ argument 
that it is constitutionally permissible to prohibit commercial sales of state-of-the-art semiautomatic pistols, 
so long as Plaintiffs can purchase single shot handguns, revolvers and older grandfathered models of 
semiautomatic pistols that are shrinking in number and less desirable runs headlong into Heller’s 
admonition.  As Bruen reiterates, the Second Amendment “is not ‘a second-class right, subject to an 
entirely different body of rules than the other Bill of Rights guarantees.’”  142 S. Ct at 2156 (quoting 
McDonald v. City of Chi., Ill., 561 U.S. 742, 780 (2010)). 
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Defendants argue Plaintiffs have not produced any raw data to support the 

proposition that off-roster handguns are in “common use.”  Yet, the Supreme Court has 

already stated that handguns are “‘the most preferred firearm in the nation to ‘keep’ and 

use for protection of one’s home and family.’”  Heller, 554 U.S. at 628-29 (quoting Parker 

v. District of Columbia, 478 F.3d 370, 400 (D.C. Cir. 2007)).  Indeed, handguns are the 

“quintessential self-defense weapon[,]” Heller, 554 U.S. at 629, and “are indisputably in 

‘common use’ for self-defense today.”  142 S. Ct. at 2143.  The most popular handguns 

today are semiautomatic pistols.  (ECF No. 71-5, Declaration of John Phillips ISO 

Plaintiffs’ Motion for Preliminary Injunction (“Phillips Decl.”) ¶¶ 12-18 (stating 

semiautomatic handguns identified by Plaintiffs in this litigation are top-sellers across the 

country).)  And the roster itself shows even older models of grandfathered semiautomatic 

pistols are the most popular type of handgun in California, far outpacing revolvers: 499 to 

314. (ECF No. 72 at 21 n.11 (citing Gonzalez Decl. ¶ 19).  

Plaintiffs submitted several declarations in support of their motion and argument that 

off-roster handguns are in common use, to which Defendants lodged objections.  

Discussion of one those declarations suffices to address Defendants’ objections.  

Declarant John Phillips is president and founder of Poway Weapons & Gear and 

PWG Range (“PWGG”), a licensed firearms dealership in Poway, California, and operator 

of one the largest indoor gun ranges in the country.  (Phillips Decl. ¶ 2) (stating PWGG 

serves more than 200,000 people a year in its retail store, more than 80,000 on its ranges 

for target shooting, and more than 8,000 students for firearms training and education).  

Phillips is a member of a nationwide buying group with more than 450 retail members in 

all 50 states, whose members “order more than $1 billion in firearms annually.”  (Id. ¶ 5.)  

Phillips also serves on the retail advisory board of Smith & Wesson Brands, Inc., where he 

is familiar with market needs and purchasing trends.  (Id. ¶ 6.)  He is versed in the roster, 

meets with all major firearms manufacturers who visit PWGG to sell their products, and 

reviews retailers’ online sales portals and authoritative industry publications which identify 

handguns that are available and commonly used throughout the nation.  (Id. ¶¶ 6-8.)  He is 
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licensed to carry concealed, and he is a trained firearms instructor.  (Id. ¶ 21.)  Based on 

his training, experience and personal knowledge, Phillips states that the roster has shrunk 

over the past decade from nearly 1,300 approved handguns to just over 800, (id. ¶ 10), and 

Californians are left to choose from a contracting list of aging handgun models that are 

inferior to and less desirable than newer models of semiautomatic pistols in terms of 

ergonomics, reliability, ambidextrous configurations, and safety.  (Id. ¶¶ 10-13.)  He further 

states the semiautomatic handguns identified by Plaintiffs in this litigation are top-sellers 

and in common use throughout the country, and the roster bans all of these handguns in 

addition to “many hundreds, and likely thousands, of other models of handguns in common 

use throughout the United States[.]”  (Id. ¶¶ 10-18.)  

Defendants object to Phillips’s declaration on grounds of improper lay opinion and 

insufficient evidence to support the witness’s personal knowledge under Federal Rules of 

Evidence 701 and 602, respectively.  Specifically, Defendants object to Phillips’s opinions 

that the Glock43 is one of the top-selling firearms designed for concealed carry in the 

country, that the Sig Sauer 320 is the most popular carry gun in the nation, and that those 

handguns in addition to the Sig 365, Glock 17 Gen 5, FN 509 and FNX-0 are widely sold 

and possessed outside of California and in common use throughout the country.  The 

objections are overruled as Phillips’s opinions are based on his particular training, 

experience and personal knowledge in the industry.  His opinions are proper lay opinions 

based on sufficient data, facts and experience.  Phillips’s opinions corroborate what is 

evident—that the roster bans commercial sale of newer models of semiautomatic handguns 

that are in common use.  Therefore, any limitation of the Second Amendment to arms in 

common use imposed by Heller does not assist Defendants because the arms in question 

are in common use.

Finally, Defendants argue the UHA falls within a category of “lawful regulatory 

measures” identified in Heller.  The Supreme Court in Heller catalogued a number of 

“presumptively lawful regulatory measures” that are presumed to be consistent with the 

historical scope of the Second Amendment, including: “longstanding prohibitions on the 
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possession of firearms by felons and the mentally ill, [ ] laws forbidding the carrying of 

firearms in sensitive places such as schools and government buildings, [ ] laws imposing 

conditions and qualifications on the commercial sale of arms[,] … [and laws] prohibiting 

the carrying of dangerous and unusual weapons.”  554 U.S. at 626-27 (emphasis added).

In a single conclusory pronouncement, Defendants argue that because the CLI, MDM, and 

microstamping requirements of the UHA do not ban possession of handguns and do not 

bar commercial sales of hundreds of grandfathered handguns on the roster that are suitable 

for self-defense, the UHA merely “‘imposes conditions and qualifications on the 

commercial sale of arms’” and “[is] ‘presumptively lawful’” under Heller. (ECF No. 72 

at 23 (quoting Heller, 554 U.S. at 626-27).)

A one sentence conclusion by Defendants that the provisions of the UHA are 

presumptively lawful “conditions and qualifications on the commercial sale of arms” is 

insufficient, particularly in light of Pena and persuasive authority to the contrary. In Pena,

the Ninth Circuit declined to define “the parameters of the Second Amendment’s individual 

right in the context of commercial sales.” 898 F.3d at 976. Pena observed the Ninth Circuit 

“has strained to interpret the phrase ‘conditions and qualifications on the commercial sale 

of arms’” and viewed the language as “sufficiently opaque” such that it cannot be relied 

upon alone. Id. at 976 (cleaned up).  Judge Bybee, concurring in Pena, noted that “the 

Supreme Court in Heller could not have meant that anything that could be characterized 

as a condition and qualification on the commercial sale of firearms is immune from more 

searching Second Amendment scrutiny.”  Id. at 1007 (original emphasis) (Bybee, J.,

concurring). Similarly, in United States v. Marzzarella, 614 F.3d 85, 92 n.8 (3d. Cir. 2010), 

the Third Circuit noted that “[i]f there were somehow a categorical exception for 

[commercial sales] restrictions, it would follow that there would be no constitutional defect 

in prohibiting the commercial sale of firearms. Such a result would be untenable under 

Heller.”  The Court agrees.

In Hirschfeld v. Bureau of Alcohol, Firearms, Tobacco & Explosives, 5 F.4th 407 

(4th Cir. 2021), vacated as moot on other grounds, 14 F.4th 322 (4th Cir. 2021), certain
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federal statutes prohibited licensed firearms dealers from selling handguns and handgun 

ammunition to anyone under the age of 21.  The Fourth Circuit rejected the government’s 

argument that those federal laws were presumptively lawful regulations as “conditions and 

qualifications on the commercial sale of arms.”  5 F.4th at 416.  It stated, “[a] condition or 

qualification on the sale of arms is a hoop someone must jump through to sell a gun, such 

as obtaining a license, establishing a lawful premise, or maintaining transfer records.”  Id.

at 416 (original emphasis).  Hirschfeld noted that the federal laws in question there “operate 

as a total ban on buying a gun from a licensed dealer that has met the required [licensing] 

conditions and qualifications to sell arms,” id. (original emphasis), and therefore declined 

to find that those laws constituted conditions on commercial sales.9

Hirschfeld reasoned that “a law’s substance, not its form, determines whether it 

qualifies as a condition on commercial sales.”  Id. at 416 (citing United States v. Hosford,

843 F.3d 161, 166 (4th Cir. 2016)).  Providing examples of commercial sales laws that turn 

“a condition or qualification into a functional prohibition” the court referenced: “a Chicago 

ordinance that allowed firearm transfers only outside city limits;” a “ban on firing ranges 

within city limits” that was “a serious encroachment” on law-abiding citizens of Chicago 

from “engaging in target practice in the controlled environment of a firing range;” and “a

commercial zoning and distancing law [that] worked in tandem to functionally preclude 

any gun ranges, thus severely restricting Second Amendment rights.” Hirschfeld, 5 F.4th 

at 416 (citations and quotations omitted).

Here, like the examples cited in Hirschfeld, the CLI, MDM, and microstamping 

provisions of the UHA operate as a “functional prohibition.” Collectively they prohibit the 

commercial sale of a large subset of handguns in common use—hundreds of state-of-the-

 

9 But see NRA v. Bondi, --- F.4th ---, 2023 WL 2484818, at *2 (11th Cir. Mar. 9, 2023) (stating a Florida 
statute prohibiting persons under the age of 21 from buying firearms is a law imposing conditions and 
qualifications on the commercial sale of firearms).  Although the court stated the Florida statute is an 
example of a commercial sales regulation, it did not further elaborate and instead assumed the “‘Second 
Amendment’s plain text’ covers 18-to-20-year-olds when they buy firearms.”  Id. at *6.
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art semiautomatic pistols—and have done so for more than a decade, thus precluding law-

abiding citizens from purchasing these arms on the retail market for lawful purposes.  These 

handguns are sold throughout the United States, in 47 states.  California is a distinct outlier.

If the commercial sales limitation identified in Heller were interpreted as broadly as the 

State suggests, the exception would swallow the Second Amendment.  States could impose 

virtually any condition or qualification on the sale of any arm covered by the Second 

Amendment, no matter how prohibitory.  The Court, therefore, declines the State’s 

invitation to characterize the CLI, MDM, and microstamping requirements as a law merely 

imposing conditions and qualifications on the sales of arms.  It is undisputed that there are 

no commercially available semiautomatic handguns manufactured in the United States that 

have the CLI, MDM and microstamping features.  (ECF No. 71-5; Phillips Decl., ¶ 9.) “As 

a result, literally no new models of [semiautomatic handguns] have been added to the 

[r]oster since 2013.”10  (Id.)  Accordingly, the Court rejects Defendants’ argument and 

finds these provisions of the UHA are not regulations that merely impose conditions and 

qualifications on the commercial sales of arms but operate collectively as an outright 

prohibition on commercial sales of a wide segment of modern arms in common use for 

self-defense and other lawful purposes.11  

For these reasons, the Court concludes Plaintiffs’ desire to purchase the arms in 

question on the retail market falls within the plain text of the Second Amendment and is 

not subject to any presumptively lawful exception identified in Heller. As such, Plaintiffs’ 

conduct is presumptively protected and the burden shifts to Defendants to justify the UHA 

 

10 Aside from the UHA exemptions for grandfathered handguns and private sales, Defendants 
acknowledge Plaintiffs can only purchase on the retail market “revolver[s], non-semiautomatic pistol[s], 
[and] any firearm that is not a handgun.” See Opp’n at 22 (ECF No. 72) (emphasis added).  It is also 
undisputed that private sales of off-roster handguns to ordinary people are generally limited to supplies 
(and sales) from law enforcement officials and people who move from out of state into California with an 
off-roster handgun. Those sales opportunities are few in number and carry a significant price markup
compared to retail sales.  
11  The parties did not address the UHA’s roster fee requirement and whether it falls within the 
presumptively lawful category of “conditions and qualifications on the commercial sale of arms.”
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by proffering historically analogous firearms regulations. See Baird v. Bonta, --- F.Supp.3d 

---, 2022 WL 17542432, at *6 (E.D. Cal. Dec. 8, 2022) (stating for a preliminary injunction 

plaintiffs bear the burden of proving the textual analysis under Bruen and defendants bear 

the burden of proving historical analogues under Bruen). 

b. Historical Precedent

The State has the burden of showing relevant “historical precedent from before, 

during, and even after the founding [that] evinces a comparable tradition of regulation.”  

Bruen, 142 S. Ct. at 2131-32. The State need not identify a “historical twin,” for a “well-

established and representative historical analogue” is sufficient.  Id. at 2133 (original 

emphasis). “[W]hether modern and historical regulations impose a comparable burden on 

the right of armed self-defense and whether that burden is comparably justified are central 

considerations when engaging in an analogical inquiry.”  Bruen, 142 S.Ct. at 2133 

(citations omitted).  Thus, Bruen “distilled two metrics for courts to compare the 

Government’s proffered analogues against the challenged law: how the challenged law 

burdens the right to armed self-defense, and why the law burdens that right.”  Rahimi, 61 

F.4th at 454 (citing Bruen, 142 S. Ct. at 2133).  Despite the need to assess the how and 

why, Bruen cautioned “[t]his does not mean that courts may engage in independent means-

end scrutiny under the guise of an analogical inquiry.”  Bruen, 142 S. Ct. at 2133 n.7. The 

key question, therefore, is whether the challenged law, here the CLI, MDM, and 

microstamping provisions of the UHA, and the State’s proffered analogues are “relevantly 

similar.” Id. at 2132.  

The analogical inquiry begins with determining “how” and “why” the UHA

“burden[s] a law-abiding citizen’s right to armed self-defense.”  Id. at 2133.  The UHA (1) 

prohibits the commercial sale of semiautomatic handguns, that (2) lack CLI, MDM, and 

microstamping technology.  The first aspect of the UHA goes to how the statute 

accomplishes its goal (prohibiting retail sales of newer models of semiautomatic pistols),

and the second goes to its goal, the why (public safety and furthering law enforcement 

investigative tools). To sustain the UHA’s burden on Plaintiffs’ Second Amendment 
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rights, the State must proffer “relevantly similar” historical regulations that imposed “a 

comparable burden on the right of armed self-defense” that were also “comparably 

justified.” See Rahimi, 61 F.4th at 455 (citing Bruen, 142 S.Ct. at 2136).   

Defendants argue that states “have regulated for firearm safety, particularly to 

prevent accidents and unintentional detonations, since the earliest days of the republic,” 

(Opp’n at 27), and cite to four historical laws and a declaration from Dr. Saul Cornell, the 

Paul and Diane Guenther Chair in American History at Fordham University, to meet its 

burden.  Initially, Defendants point to an 1805 Massachusetts law that required certain guns 

to be inspected, marked, and stamped by an inspector (“prover”) before they could be sold.

(ECF No. 72-5, Cornell Decl. at ¶ 33; id. at Ex. 3.)12 The law required that the prover test 

certain muskets and pistols to ensure they safely discharged.  1805 Mass. Acts 588, § 1.  

The provers duty “shall be to prove” that the “musket barrels and pistol barrels” are 

“sufficiently ground, bored and breeched,” and to prove the musket and pistol barrels “will 

carry a twenty-four-pound shot” 80 yards and 70 yards, respectively, without the barrels 

“burst[ing]” or “in no respect fail[ing.]” Id. If the firearm passed the test, the prover would 

stamp his initials and the year of inspection on the firearm. Id.  

The “why” of the1805 law is to ensure off-brand firearms operated safely—to 

prevent “introduct[ion] [of firearms] into use which are unsafe.”  Id. at Preamble.  In this 

respect, the goal of the law is similar to the CLI and MDM requirements under the UHA: 

public safety. But “how” the 1805 law accomplished its goal is entirely different from the 

CLI, MDM, and microstamping requirements of the UHA.  While the 1805 law prohibits 

introduction of firearms that failed inspection (and are “unsafe”), it did not apply to 

Springfield Armory, which produced the majority of guns in the state,13 and it did not 

 

12  In Boland, et al. v. Bonta, 22-cv-1421, 2023 WL 2588565, at *6-7 (C.D. Cal. Mar. 20, 2323), the State 
proffered additional proving laws as comparators to the challenged UHA provisions.  See id. ECF Nos. 
56 at 13-14; 56-3, Ex. 31 at 1-15 (noting Continental Army, Rhode Island, New Hampshire, New Jersey,
Maryland, Maine, and Pennsylvania had similar proving laws to the 1805 Massachusetts law). 
13 Defendants acknowledge that at the time in Springfield, Massachusetts, most guns were manufactured 
by Springfield Armory, which was under federal control.  (ECF No. 72 at 27-28; Cornell Decl. at ¶ 32.) 
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preclude the purchase of firearms manufactured out of state.  The 1805 law required only 

that all other muskets and pistols be “proved” to ensure they fired and discharged safely

without malfunctioning, in which case the prover would stamp the firearm and approve it 

for commercial sale.  Id. § 3.14 But the 1805 law stopped there.  It did not prescribe 

particular safety features, nor did it require manufactures to add safety features to already 

safe arms. Requiring the testing of firearms to ensure they fired safely without 

malfunctioning is significantly different from requiring manufacturers to add mechanical 

safety features to arms in common use that are indisputably safe and operate as designed 

for self-defense.

In addition, the “why” of the 1805 stamping requirement is not comparable to 

microstamping under the UHA, as the former requirement served only to verify that the 

arm had been tested, was safe—in that it fired without barrel bursting or otherwise failing,

and could be sold. California’s microstamping requirement is designed to assist law 

enforcement in criminal investigations, not firearm discharge safety. Defendants concede 

this point.  (Opp’n Br. at 5) (“Microstamping is intended to provide important investigative 

leads in solving gun-related crimes by allowing law enforcement personnel to quickly 

identify information about the handgun from spent cartridge casings found at the crime 

scene.”) (citation and quotations omitted).  

The comparable burden on the right to self-defense is notable too. As noted, the

1805 law allowed purchasers to buy firearms from Springfield Armory and out of state 

manufacturers, without proofing. In contrast, the CLI, MDM, and microstamping 

provisions prohibit retail sales in the state of a significant segment of the most common 

self-defense firearm sold in America today. Accordingly, the State has not shown that the 

 

14 In this respect, the 1805 law and its barrel safety testing requirements may be similar to the UHA 
provisions that require handguns to meet firing and drop-safety testing requirements.  The Court reserves 
ruling on that issue as it was not briefed by the parties.  Similarly, the parties did not address the UHA’s 
safety device requirement.
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1805 Massachusetts law is relevantly similar or imposed a comparable burden on the right 

of armed self-defense to the three UHA provisions at issue.

Next, Defendants point to three examples of laws regulating the storage of weapons 

with or near gun powder, and the storage of gun powder.15 The Court considers these 

examples in tandem since the goal of these laws, the “why,” is the same. First is a 1783 

Massachusetts law that prohibited storing a loaded weapon in a home.  Act of Mar. 1, 1783, 

ch. XIII, 1783 Mass. Acts 37, An Act in Addition to the Several Acts Already Made for 

the Prudent Storage of Gun Powder within the Town of Boston. Defendants state the text 

of the statute is clear—to prevent “the unintended discharge of firearms [which] posed a 

serious threat to life and limb.”  (ECF No. 72 at 28.) However, that characterization is not 

consistent with the Supreme Court’s assessment, where it addressed the same law, and 

stated the 1783 Massachusetts law “text and its prologue[]makes clear that the purpose of 

the prohibition was to eliminate the danger to firefighters posed by the depositing of loaded 

Arms in buildings.”  Heller, 554 U.S. at 631.  The goal of the statue, the why, is to guard 

against fires and protect firefighters in times when highly combustible gun powder was 

exposed to kerosine lanterns and candles.  See 2 Acts And Laws Of The Commonwealth 

Of Massachusetts 120 (1890) (stating “the depositing of loaded Arms in the Houses [of 

Boston] is dangerous to the Lives of those who are disposed to exert themselves when a 

Fire happens to break out”); see also Jackson v. City & Cnty. of San Francisco, 746 F.3d 

953, 963 (9th Cir. 2014) (stating Boston’s firearm-and-gunpowder storage law is

historically distinct from the challenged firearm regulation in light of Heller). 

Defendants also cite to a 1792 New York City statute, which granted the government 

authority to search for gun powder and transfer gun powder to the public magazine for safe 

 

15  Here, too, the State in Boland proffered additional laws regarding storage of weapons with or near gun 
powder, and the storage of gunpowder.  See Boland, 2023 WL 2588565, at *7-8, 8:22-cv-1421, ECF No. 
56-3, Ex. 31 at 1-15 (C.D. Cal.) (noting gunpowder regulations in New Jersey, Rhode Island, 
Pennsylvania, New Hampshire, Connecticut, Iowa, Indiana, Ohio, Vermont, Tennessee, Nebraska, 
Kentucky, California, and Oklahoma). 
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storage.  An Act to Prevent the Storage of Gun Powder, within in Certain Parts of New 

York City, 2 LAWS OF THE STATE OF NEW-YORK, COMPRISING THE CONSTITUTION, AND 

THE ACTS OF THE LEGISLATURE, SINCE THE REVOLUTION, FROM THE FIRST TO THE 

FIFTEENTH SESSION, INCLUSIVE at 191-2 (Thomas, Greenleaf, ed., 1792). The statute 

“prevent[ed] the storing of Gun-Powder, within certain Parts of the City of New-York.”

Id. Defendants additionally cite to an 1821 Maine law, which authorized government 

officials to enter any building in any town to search for gun powder.  1821 Me. Laws 98, 

An Act for the Prevention of Damage by Fire and the Safe Keeping of Gun Powder, chap. 

25, § 5. Its purpose: “Prevention of Damage by Fire.”  Id.  Like the Massachusetts law, 

the New York City and Maine laws regulated gun powder “due to the substance’s 

dangerous potential to detonate if exposed to fire or heat.”  (ECF No. 72-5, Cornell Decl. 

at ¶ 42.)

The 1783 Massachusetts law, 1792 New York City statute, and 1821 Maine law are 

not analogues to the challenged provisions of the UHA.  Those laws regulated the storage 

of gunpowder and loaded firearms with gun powder for fire-safety reasons, not gun-

operation safety reasons. Thus, the goal of these statutes is fire-safety (the why), and that

goal is addressed by controlling gun powder and loaded gun storage (the how).  These 

statutes “do not remotely burden the right of self-defense as much as an absolute ban on 

handguns.”  Heller, 554 U.S. at 632. While the CLI, MDM, and microstamping provisions 

of the UHA are not an absolute ban on handguns, the provisions operate to ban commercial 

acquisition of a significant segment of popular handguns designed for self-defense.  The 

foregoing fire-safety laws are not “relevantly similar” to the UHA roster provisions, and 

they impose a far less “comparable burden” on Plaintiffs’ Second Amendment rights to 

armed self-defense than does the UHA.

Defendants have not met their burden of presenting relevantly similar, historically 

comparable analogues to the UHA’s CLI, MDM, and microstamping provisions.  Plaintiffs 

have therefore demonstrated likely success on the merits of these claims.   
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c. Scope of Injunction

Any relief granted in a preliminary injunction must be narrowly tailored.  See 

Orantes-Hernandez, 919 F.2d at 558.  Having determined the CLI, MDM, and 

microstamping provisions of the UHA violate Plaintiffs’ Second Amendment rights, the 

Court must address whether the remaining UHA provisions at issue are severable.  If a 

challenged statute contains “unobjectionable provisions separable from those found to be 

unconstitutional,” the court must sever such provisions.  Alaska Airlines, Inc. v. Brock, 480 

U.S. 678, 684 (1987) (cleaned up).  “A court should refrain from invalidating more of [a] 

statute than is necessary.”  Id. “The standard for determining the severability of an 

unconstitutional provision is well established: Unless it is evident that the Legislature 

would not have enacted those [unconstitutional] provisions … independently of that which 

is not, the invalid part may be dropped if what is left is fully operative as a law.”  Id.

(cleaned up). In conducting this inquiry, a court must ask “whether the law remains fully 

operative without the invalid provisions.”  Murphy v. Nat. Collegiate Athletic Ass’n, 138 S 

Ct. 1461, 1482 (2018) (cleaned up).

The initial iteration of the UHA in 1999 deemed revolvers and semiautomatic pistols 

“unsafe” if they lacked a safety device and did not meet firing and drop-safety testing 

requirements.  Cal. Penal Code § 12126(a)(1)-(3), (b)(1)-(3).  Those provisions stood 

independently for many years, and later were incorporated in more recent iterations of the 

UHA.  See id. § 31910(a)(1)-(3), (b)(1)-(3).  As discussed, the Legislature thereafter 

enacted the CLI and MDM provisions in 2003, effective at a later date, see Sen. Bill No. 

489 (Cal. 2003-2004 Reg. Sess.), § 1, and the microstamping provision in 2007, also 

effective at a later date.  See Assem. Bill No. 1471 (Cal. 2007-2008 Reg. Sess.), § 2.  It is 

clear the Legislature would have enacted, and in fact did enact, the earlier provisions 

without the CLI, MDM and microstamping provisions.  Therefore, the CLI, MDM, and 

microstamping provisions, Cal. Penal Code § 31910(b)(4)-(6), are severable from the rest 

of the UHA and may be separately enjoined.
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Under the three-for-one roster removal provision, for each approved semiautomatic 

pistol added to the roster, “three semiautomatic pistols lacking one or more of the 

applicable features described in paragraphs (4), (5), and (6) of subdivision (b)[,]” are 

removed.  Cal. Penal Code § 31910(b)(7).  Paragraphs (4), (5), and (6) of subdivision (b) 

refer to the CLI, MDM, and microstamping provisions, respectively. Id. § 31910(b)(4)-

(6).  The text of subdivision (b)(7) makes clear it was “obviously meant to work together” 

with its companion subdivisions (b)(4)–(6).  Murphy, 138 S. Ct. at 1483.  Therefore, the 

three-for-one removal provision cannot be severed as it is not “fully operative without the 

invalid provisions.”  Id. at 1482.  As such, the California Legislature could not have 

intended for it to stand independently of the invalid provisions.  The three-for-one removal 

provision is therefore enjoined.

Unless it is evident the Legislature would not have enacted the rest of the law, “the 

invalid provisions may be dropped if what is left is fully operative as a law.”  New York v. 

United States, 505 U.S. 144, 186 (1992).  Here, the remaining UHA roster provisions are

fully operative without the CLI, MDM, microstamping, and three-for-one removal 

provisions.  There is no indication the Legislature would not have enacted the remaining 

roster provisions without the invalid provisions.  Therefore, the invalid provisions, Cal. 

Penal Code §§ 31910(b)(4)-(7), are severed and separately enjoined.16

d. Discovery Request

Defendants request additional time to conduct historical research and consult

additional experts.  However, Defendants have had three months to mount a defense since 

the filing of the TAC.  In addition, Bruen was decided on June 23, 2022, more than 19

months before Defendants’ Opposition Brief was filed in this matter on January 27, 2023.

And in light of Bruen, the parties stipulated in July 2022 to vacating the scheduling order 

 

16  Because the three-for-one roster removal provision is not severable from the CLI, MDM and 
microstamping provisions, the Court declines to address Defendants’ arguments that Plaintiffs’ challenge 
to roster removal provision fails for lack of standing and ripeness.  (Opp’n at 17) (ECF No. 72.)   
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and the filing of a Second Amended Complaint by Plaintiffs. (ECF No. 45.)  The need for 

a historical deep dive to find regulations comparable to the UHA is no surprise to

Defendants.  In fact, Defendants were presented with this exact task in November 2022 in 

Boland, et al. v. Bonta, No. 8:22-cv-1421 (C.D. Cal.).  Defendants there briefed a nearly 

identical challenge under the Second Amendment to the CLI, MDM, and microstamping 

requirements of the UHA and appeared for a preliminary injunction hearing with the same 

expert they retained here, Dr. Cornell. Following that hearing, Defendants provided two 

additional rounds of briefing on the merits.  The district court in Boland issued its decision 

on March 20, 2023, and provided a reasoned analysis and similar conclusions to those 

reached by this Court.   

Defendants also point to authorities cited to the district court in Pena v. Lindley, No. 

2:09-cv-01185 (E.D. Cal.) (ECF No. 76), which demonstrate the CLI and MDM 

technology has existed since the late 1800’s and 1910, respectively.  Defendants assert 

additional time is needed to evaluate those authorities.  However, those authorities simply 

note the existence of CLI and MDM technology, not regulations mandating use of that 

technology on arms then for sale.  

Finally, the State is engaged in a significant number of related cases in addition to 

the present case and Boland. See Defending California’s Commonsense Firearms Laws,

CALIFORNIA DEPARTMENT OF JUSTICE, OFFICE OF THE ATTORNEY GENERAL, Sept. 19, 2022, 

https://oag.ca.gov/ogvp/2a-cases (listing twenty-five lawsuits in which the State is 

currently defending various California gun laws under Second Amendment challenges.)  

Given the amount of time and resources the State has already spent researching historical 

analogues in this and similar cases, as well as the posture of this case—on for preliminary

injunction with the opportunity to further develop the record on a motion for permanent 

injunction—the Court respectfully denies the State’s request for additional time.  

2. Irreparable Harm

 It is well-established that loss of “the enjoyment of Second Amendment rights 

constitutes irreparable injury.”  Duncan v. Becerra, 265 F.Supp.3d 1106, 1135 (S.D. Cal. 
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2017). “[C]onstitutional violations cannot be adequately remedied through damages and 

therefore generally constitute irreparable harm.” Am. Trucking Ass’ns v. City of Los 

Angeles, 559 F.3d 1046, 1059 (9th Cir. 2009)); see also Ezell v. City of Chicago, 651 F.3d 

684, 699 (7th Cir. 2011) (stating infringements of the Second Amendment are irreparable 

and cannot be compensated by damages).  So it is here.  The UHA’s CLI, MDM, and 

microstamping provisions infringe Plaintiffs’ Second Amendment rights, thus causing 

irreparable harm. 

3. Balance of Equities and Public Interest

At this step, it is necessary to “pay particular regard for the public consequences in 

employing the extraordinary remedy of injunction.”  Winter, 555 U.S. at 24.  Defendants 

contend if this Court enjoins enforcement of the UHA, it creates “public safety risks” 

because “[t]he absence of a chamber load indicator or magazine disconnect mechanism in 

a semiautomatic pistol increases the risk of accidental discharge and injury to

Californians.”  (ECF No. 72 at 33.) But “grandfathered” handguns without CLI, MDM, or 

microstamping features are already available to Californians.  Of the 499 grandfathered

semiautomatic pistols, only 32 have CLI and MDM features.  (See ECF No. 72-4, Gonzalez 

Decl. at ¶ 7.)  

Defendants also argue “[t]he status quo poses no threat of injury to Plaintiffs, and an 

injunction would seriously undermine California’s considered effort to improve the safety 

of handguns sold in California.”  (ECF No. 72 at 2.) However, when challenged 

government action involves the exercise of constitutional rights, “the public interest . . . 

tip[s] sharply in favor of enjoining” the law.  Klein v. City of San Clemente, 584 F.3d 1196, 

1208 (9th Cir. 2009). As discussed, Plaintiffs have demonstrated likely success that the

CLI, MDM, and microstamping requirements violate their rights under the Second 

Amendment.  Therefore, the balance of equities and public interest tips in favor of 

Plaintiffs. A preliminary injunction shall therefore issue.
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B. Bond Requirement

When a motion for preliminary injunction is granted, the plaintiff is required to post 

security “in an amount that the court considers proper to pay the costs and damages 

sustained by any party found to have been wrongfully enjoined or restrained.”  Fed. R. Civ. 

P. 65(c).  District courts have wide discretion in determining the amount of bond.  Save 

Our Sonoran, Inc. v. Flowers, 408 F.3d 1113, 1126 (9th Cir. 2005). In public interest 

litigation, “requiring nominal bonds is perfectly proper,”  id., and “[c]ourts routinely 

impose no bond or minimal bond in public interest … cases.”  City of South Pasadena v. 

Slater, 56 F.Supp.2d 1106, 1148 (C.D. Cal. 1999).  This is such a case.  Accordingly, the 

Court waives bond.

C. Stay Pending Appeal

Under Federal Rule of Civil Procedure 62(c), the district court has discretion to stay 

enforcement of an injunction pending appeal. Defendants ask the Court to stay 

enforcement pending appeal. A stay is not a matter of right and depends on the 

circumstances of the particular case.  Lair v. Bullock, 697 F.3d 1200, 1203 (9th Cir. 2012).  

Courts consider: “(1) whether the stay applicant has made a strong showing that he is 

likely to succeed on the merits; (2) whether the applicant will be irreparably injured absent 

a stay; (3) whether issuance of the stay will substantially injure the other parties in the 

proceeding; and (4) where the public interest lies.”  Nken v. Holder, 556 U.S. 418, 434 

(2009) (citation omitted). The first two factors are “most critical” in determining whether 

a stay is appropriate. Id. 

While Plaintiffs have demonstrated likely success on the merits, and Defendants will 

not be irreparably injured absent a stay, the Court believes an orderly process is in the best 

interests of the parties.  The UHA has prohibited commercial sales of the handguns at 

issue for more than a decade.  This lawsuit has been pending since November 10, 2020,

and the parties have litigated at a leisurely pace since its inception.  Everyone was waiting 

for Bruen.  Its arrival does not erase the prior pace of this litigation, and need not hasten 

it now.  Moreover, the district court in Boland recently enjoined enforcement of the CLI, 
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MDM, and microstamping provisions. See Boland, 2023 WL 2588565, at *1. There, the 

court stayed enforcement of the injunction for fourteen days pending the State’s decision 

whether to file an appeal. The State has since filed an emergency motion for partial stay 

pending appeal of the preliminary injunction issued in Boland. See Boland et al. v. Bonta,

No. 23-55276 (Dkt. No. 2-1) (9th Cir. Mar. 27, 2023).  On March 22, 2023, after the 

decision in Boland was filed, this Court held a status conference with the parties.  Both 

parties requested that the Court issue its decision, as this case was filed first and presents 

issues not addressed in Boland. Therefore, the Court issues its decision herein but stays 

enforcement pending appeal or further hearing on this matter.

IV.

CONCLUSION AND ORDER

For these reasons, the Court hereby ORDERS the following: (1) Plaintiffs’ motion 

for a preliminary injunction is GRANTED as to California Penal Code §§ 31910 (b)(4), 

(5), (6) & (7) (CLI, MDM, microstamping, and three-for-one removal provisions); (2) 

Plaintiffs’ motion for a preliminary injunction is DENIED as to all other challenged 

provisions of the UHA; (3) Defendants are ENJOINED from enforcing California Penal 

Code §§ 31910 (b)(4), (5), (6) & (7) (CLI, MDM, microstamping, and three-for-one 

removal provisions); (4) posting of bond is waived; and (5) the preliminary injunction is 

STAYED pending appeal or further hearing on this matter, whichever occurs first. 

The Court sets the matter for a telephonic status conference on April 14, 2023, at 

1:30 p.m., at which time the parties shall advise the Court how they wish to proceed.

IT IS SO ORDERED.

Dated:  March 31, 2023 

      ____________________________

      Hon. Dana M. Sabraw, Chief Judge
      United States District Court

_______________________
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SAN DIEGO, CALIFORNIA - FRIDAY, FEBRUARY 10, 2023 - 1:30 P.M. 

*  *  * 

THE CLERK:  CALLING NO. 17 ON THE CALENDAR, CASE NO

20CV2910, RENNA ET AL V BECERRA ET AL.

THE COURT:  GOOD AFTERNOON.  MAY I HAVE APPEARANCES,

PLEASE?

MR. BENBROOK:  GOOD AFTERNOON, YOUR HONOR.  BRADLEY

BENBROOK FOR THE RENNA PLAINTIFFS.

THE COURT:  THANK YOU.

MS. BOUTIN:  GOOD AFTERNOON, YOUR HONOR.  GABRIELLE

BOUTIN ON BEHALF OF THE ATTORNEY GENERAL.  

THE COURT:  GOOD AFTERNOON.  

I HAVE READ EVERYTHING, I APPRECIATE THE BRIEFING.

I HAVE A COUPLE OF PRELIMINARY QUESTIONS.

PRELIMINARY INJUNCTION VERSUS SUMMARY JUDGMENT.  I

UNDERSTAND THE PLAINTIFFS WOULD BE CONTENT TO GO EITHER WAY.

YOUR POSITION IS THERE ARE REALLY NO DISPUTED FACTS.  THE

COURT CAN TAKE THIS PRELIMINARY INJUNCTION, COLLAPSE THE

HEARING INTO A PERMANENT INJUNCTION HEARING TODAY, OR TREAT IT

AS A RULE 56 MOTION AND ENTER SUMMARY JUDGMENT.

MR. BENBROOK:  THAT'S RIGHT, YOUR HONOR.  THAT IS

OUR POSITION.  AND I AM HAPPY TO EXPAND ON WHY IT IS

APPROPRIATE TO GO TO THE MERITS RIGHT NOW, IF YOU ARE READY

FOR THAT, OR I CAN WAIT.

THE COURT:  LET ME INQUIRE OF DEFENSE COUNSEL.  
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WHAT ARE THE DISPUTED FACTS?  YOU HAD MENTIONED THAT

IF IT IS CONVERTED TO A RULE 56 MOTION YOU WOULD NEED

ADDITIONAL TIME FOR EXPERT TESTIMONY AND HERE -- 

MS. BOUTIN:  ONLY POSSIBLY, YOUR HONOR.  I MEAN, WE

BELIEVE THAT, AS A MATTER OF LAW, THEIR CLAIM FAILS.  SO FOR

THAT REASON WE CERTAINLY DON'T THINK THAT THEY ARE ENTITLED TO

PRELIMINARY INJUNCTION.  

SO THERE IS ESSENTIALLY A TWO-PRONG TEST IN BRUEN.

WE BELIEVE THIS SHOULD BE DECIDED AS A MATTER OF LAW ON THE

FIRST PRONG.  ON THE SECOND PRONG WE ALSO BELIEVE WE SHOULD

PREVAIL ON THE MOTION.  

BUT IF YOUR HONOR BELIEVES THAT THE STATE HAS NOT

SHOWN ENOUGH EVIDENCE, IN THAT EVENT WE WOULD ASK FOR

ADDITIONAL TIME FOR MORE EXPERT DISCOVERY.  AND WE WOULD BE

PREPARED TO TALK ABOUT WHY THAT WOULD BE NECESSARY.

THE COURT:  WHAT WOULD THAT EXPERT DISCOVERY LOOK

LIKE?  BECAUSE I HAVE THE DECLARATIONS NOW, A VERY THOROUGH

ONE FROM PROFESSOR CORNELL.

MS. BOUTIN:  SURE.  YOUR HONOR, I WOULD IMAGINE THAT

IT WOULD LOOK LIKE A MORE IN-DEPTH REPORT FROM PROFESSOR

CORNELL.  HE CERTAINLY IS IN-DEPTH IN TERMS OF PROVIDING

BACKGROUND AS TO SPECIFIC LAWS, HE SIMPLY DIDN'T HAVE ENOUGH

TIME TO DO AS THOROUGH RESEARCH AS HE WOULD HAVE LIKED FOR US

TO GATHER ALL OF THE LAWS.  WE WOULD BE HAPPY TO FILE A

COMPENDIUM.  
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AND, IN ADDITION, IN MANY OF THESE CASES A LOT OF

TIMES THERE IS MORE THAN ONE EXPERT INVOLVED IN THESE MATTERS

AND THERE IS MORE THAN ONE -- THERE IS MORE THAN ONE HISTORIAN

THAT OPINES ON THESE MATTERS.  YOU KNOW, I THINK, IN OTHER

CASES BEFORE DISTRICT COURTS RIGHT NOW, THERE MIGHT BE FIVE OR

SIX EXPERTS.  SO THESE ARE NOT SIMPLE ISSUES.  

IF YOU LOOK AT THE BRUEN DECISION ITSELF, THE AMOUNT

OF THE DECISION THAT IS TAKEN UP BY AN INCREDIBLY IN-DEPTH AND

COMPLEX HISTORICAL ANALYSIS IS PRETTY IMPRESSIVE.  

AND I THINK -- YOU KNOW, THERE IS ALSO A DIFFERENCE,

I THINK, BETWEEN -- I MEAN, ESSENTIALLY HERE THE MOTION WAS

FILED A LITTLE BEFORE THE HOLIDAYS.  SO THERE IS THAT AMOUNT

OF TIME.  AND THEN OUR -- THEN OUR OPPOSITION WAS DUE JUST A

COUPLE OF WEEKS AGO.  SO THERE WAS REALLY A LITTLE OVER A

MONTH.  AND SO YOU DO WHAT YOU CAN IN A MONTH BUT YOU DON'T

CREATE A PLAN FOR WHAT THE FULL SCALE WOULD LOOK LIKE.  

SO IT IS NOT -- YOU KNOW, EVEN IF WE WERE TO GET,

YOU KNOW, ANOTHER TWO MONTHS, THAT WOULDN'T BE THE SAME AS

HAVING THREE MONTHS OUT OF THE GATE.  SO IT IS JUST A MATTER

OF AS -- AS JUDGE WU SAID IN HIS OPINION IN DEFENSE

DISTRIBUTED, YOU KNOW, IT IS NOT -- I MEAN, THAT IS NOT REALLY

POSSIBLE FOR THE STATE TO DO IN 30 DAYS, MUCH LESS, I THINK HE

SAID, 56 DAYS, GIVEN THE COMPLEXITY OF WHAT IS REALLY INVOLVED

IN THE ANALYSIS.

THE COURT:  THE SEARCH REALLY WOULD BE FOR ANALOGOUS
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REGULATIONS, AND MAKING THE ARGUMENT THAT THE REGULATIONS YOU

FIND ARE HISTORICALLY CONSISTENT WITH THE UHA.

MS. BOUTIN:  THAT'S RIGHT, YOUR HONOR.

THE COURT:  HASN'T THERE BEEN, WITH ALL OF THESE

PENDING CASES, I KNOW OTHER JUDGES HAVE ORDERED ALL OF THE

LAWS.

MS. BOUTIN:  THAT WOULD DEFINITELY HELP, YOUR HONOR.

BUT I DO THINK WHEN YOU ARE TALKING ABOUT ANALOGOUS LAWS YOU

HAVE TO LOOK AT WHAT TYPE OF LAW ARE YOU TRYING TO ANALOGIZE

TO.  SO THERE ISN'T -- AREN'T NECESSARILY THE SAME ANALOGOUS

LAWS OUT THERE.  

IF WE ARE TALKING ABOUT IN THIS CASE, WHERE WE ARE

TALKING ABOUT PREVENTING ACCIDENTS DUE TO FIREARM COMPONENTS

AND HOW THEY ARE STORED, AS OPPOSED TO A CASE WHERE YOU ARE

TALKING ABOUT, YOU KNOW, ASSAULT WEAPONS AND WHERE YOU CAN BAN

DANGEROUS UNUSUAL WEAPONS, AND WHAT THE HISTORY OF THOSE LAWS

IS.  

SO IT IS CERTAINLY -- THERE IS CERTAINLY -- AND I

KNOW DR. CORNELL WOULD SPEAK TO THIS.  THERE IS CERTAINLY A

LOT MORE RESEARCH TO BE DONE.  ALTHOUGH HE IS CONTINUING RIGHT

NOW, YOU KNOW, HE ALREADY -- HE HAS COMPILED A MUCH LENGTHIER

LIST OF GUNPOWDER LAWS.  

AND I DON'T WANT TO GET TOO MUCH -- INTO TOO MUCH

DETAIL RIGHT HERE, BUT THIS ALSO -- THIS DOES BRING ME ALSO TO

A POINT THAT I HOPE YOUR HONOR IS AWARE OF, THE BONTA CASE
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HAPPENING RIGHT NOW IN THE CENTRAL DISTRICT.  THAT ALSO IS

CHALLENGING PROVISIONS OF THE UNSAFE HANDGUN ACT.  AND THERE

IS ALSO A MOTION FOR PRELIMINARY INJUNCTION PENDING IN THAT

CASE RIGHT NOW.  I WANTED TO MAKE SURE THAT WAS ON YOUR RADAR.

THE COURT:  I WASN'T AWARE OF THAT CASE.  WHAT'S THE

CHALLENGE THERE?  

MS. BOUTIN:  IT IS TO -- THE CASE IS A LITTLE BIT

SIMILAR TO THIS ONE IN THAT IN THEIR PAPERS THEY APPEAR TO

CHALLENGE A WIDE SWATH OF PROVISIONS.  IN THEIR -- AT THEIR

PRELIMINARY INJUNCTION HEARING I BELIEVE THEY NARROWED IT DOWN

TO CHALLENGING THE CHAMBER LOAD INDICATOR, MAGAZINE DISCONNECT

MECHANISM, AND MICROSTAMPING REQUIREMENTS IN THAT CASE.

THE COURT:  HOW COME THEY ARE BEING HEARD IN TWO

DIFFERENT DISTRICTS?

MS. BOUTIN:  THIS CASE WAS FILED FIRST, AND THEN THE

OTHER PLAINTIFF, IT IS A SEPARATE GROUP OF PLAINTIFFS.  SO NO

OVERLAP ON THAT SIDE WITH THE PARTIES, I UNDERSTAND.  SO THAT

IS HOW.

THE COURT:  IS THERE POTENTIAL FOR INCONSISTENT

RULINGS?  WHAT DO YOU KNOW ABOUT THAT OTHER CASE?

MR. BENBROOK:  THERE ARE OVERLAPPING CLAIMS.  

I AM NOT INVOLVED IN THAT.  MY FIRM IS NOT INVOLVED.  

THERE ARE NO OVERLAPPING PLAINTIFFS, I AM CONFIDENT

OF THAT.

AND SO, YES, WE WERE FILED BEFORE AND WE ARE
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PRESSING AHEAD.

THE COURT:  IS THERE THE IDEA OF A MOTION TO

TRANSFER OR STAY, OR DO YOU KNOW?

MR. BENBROOK:  THERE HASN'T BEEN ONE FILED.

THE COURT:  ALL RIGHT.   

AND THAT CASE IS PENDING BEFORE JUDGE WU?

MS. BOUTIN:  NO.  THAT CASE IS PENDING BEFORE JUDGE

CARNEY, I BELIEVE.

THE COURT:  OKAY.

MR. BENBROOK:  AND IF I JUST -- I BELIEVE THERE IS

STILL FURTHER BRIEFING TO BE DONE IN THAT CASE.  

THE COURT:  YES.

MR. BENBROOK:  THEY ARE BEHIND US IN TERMS OF THE

SCHEDULING.

THE COURT:  SO ANOTHER -- JUST SPEAKING

HYPOTHETICALLY.  IF THE COURT WERE TO GRANT PRELIMINARY

INJUNCTION, IT COULD SET A HEARING FOR A PERMANENT INJUNCTION

AND ADDITIONAL RESEARCH, EXPERT TESTIMONY COULD BE GATHERED

BETWEEN NOW AND THEN.

MS. BOUTIN:  THAT'S RIGHT, YOUR HONOR.

THE COURT:  OKAY.

MR. BENBROOK:  YOUR HONOR, MAY I TALK A LITTLE BIT

ABOUT THE MILLER CASE?  

THE COURT:  YES.

MR. BENBROOK:  IT IS WORTH EMPHASIZING.  I DON'T
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THINK IT IS FAIR TO SAY THAT IS AN ENTIRELY SEPARATE EXERCISE.  

THE STATE CATALOGED, ON JANUARY 11, A MASSIVE

COMPILATION OF LAWS THAT THEY CONTEND ARE POTENTIALLY RELEVANT

TO THE ASSAULT WEAPONS BAN.  95 PAGES OF SMALL PRINT

IDENTIFYING 316 LAWS.  

I WOULD RESPECTFULLY SUBMIT, IF THERE WAS A LAW

THAT -- OUT THERE THAT THE STATE THOUGHT COULD SUPPORT THEIR

THEORY HERE, IN ADDITION TO WHAT THEY HAVE ALREADY IDENTIFIED,

IT WOULD HAVE BEEN ON THAT LIST AND WOULD HAVE BEEN -- WOULD

HAVE BEEN CITED HERE.  

I MEAN, THE STATE HAS BEEN DIGGING INTO HISTORY IN

MULTIPLE CASES SINCE THE DAY AFTER BRUEN WAS DECIDED.  AND

WHAT COUNSEL -- AND COUNSEL AFFIRMS THAT.  IN ALL OF THESE

CASES THE HISTORY IS BEING DUG UP, AND I THINK THAT CUTS

AGAINST THE STATE HERE.

THE COURT:  ALL RIGHT.

DIFFERENT QUESTION HERE.

I WENT ON THE WEBSITE, THE ATTORNEY GENERAL'S

WEBSITE, YESTERDAY AND FOUND IT SAYS RECENTLY ADDED HANDGUN

MODELS TO THE ROSTER.  AND THERE ARE TWO OF THEM?

MS. BOUTIN:  I HAVE NOT LOOKED RECENTLY, BUT I WOULD

ASSUME THOSE ARE MOST LIKELY EITHER -- THOSE ARE MOST LIKELY

EITHER NOT SEMIAUTOMATIC PISTOLS, SO EITHER REVOLVERS OR

SINGLE-SHOT PISTOLS, OR THEY ARE WHAT THEY CALL SIMILARS,

WHICH IS WHERE THERE IS ONLY A COSMETIC DIFFERENCE.
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THE COURT:  THEY APPEAR TO BE SEMIAUTOMATIC.  ONE IS

A FRANKLIN ARMORY 9MMX19 PISTOL, 3.9-INCH BARREL.  THE MODEL

IS CA320.  AND THEN THERE IS A P320 9MM PISTOL, 3.9-INCH

BARREL.  

MOST OF THESE 9 MILLIMETERS ARE SEMIAUTOS.  

THE FIRST ONE, FRANKLIN, IT SAYS DATE ADDED FEBRUARY

3 OF THIS YEAR.  THE OTHER ONE IS MANUFACTURER SECOND

AMENDMENT, P320, ADDED JANUARY 18 THIS YEAR.

SO JUST LOOKING AT THIS, DOES THAT MEAN THAT THERE

ARE TWO MODELS THAT MANUFACTURERS HAVE COMPLIED WITH THE THREE

FEATURES?

MS. BOUTIN:  NOT NECESSARILY, YOUR HONOR.  

MODELS CAN ALSO BE ADDED TO THE ROSTER IF THEY ARE

WHAT IS CALLED A, QUOTE, SIMILAR; WHICH MEANS ITS DIFFERENCES

WITH A MODEL ALREADY ON THE ROSTER ARE -- ARE MERELY COSMETIC.

THE COURT:  THAT IS PROBABLY THE CASE.

MS. BOUTIN:  YES.

MR. BENBROOK:  YES.  AND THE EVIDENCE, I BELIEVE,

ESTABLISHES HERE THERE IS NO GUN ON THE MARKET THAT HAS ALL

THREE OF THOSE FEATURES.

THE COURT:  RIGHT.

SO WITH THESE TWO NEW GUNS BEING ADDED, THAT MEANS

DOJ WILL DROP SIX OFF.  NO?

MS. BOUTIN:  NO, YOUR HONOR.  

THE ONLY TIME THEY DROP OFF MODELS IS WHEN THERE IS
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A SEMIAUTOMATIC PISTOL ADDED THAT DOES HAVE ALL THREE.

THE COURT:  THAT'S RIGHT.  OKAY.  THANK YOU.

SO I THINK WHEN I LOOKED AT THIS I -- YOU HAVE

ANSWERED MY QUESTIONS.  IT IS PROBABLY NOT WHAT IT APPEARED TO

BE.

IT IS NOT DISPUTED THAT THERE ARE NO NEW MODELS OF

GUNS THAT HAVE BEEN ADDED TO THE ROSTER SINCE 2013.  IS THAT

RIGHT?

MS. BOUTIN:  THERE HAVE BEEN MODELS OF HANDGUNS -- I

GUESS -- IS YOUR QUESTION IT IS NOT DISPUTED THERE HAVE BEEN

NO MODELS ADDED THAT HAVE THE THREE SAFETY FEATURES WE HAVE

BEEN TALKING ABOUT?

THE COURT:  YES.  

MS. BOUTIN:  YES, I BELIEVE THAT IS CORRECT.  

YOUR HONOR, MAY I POINT OUT SOMETHING --  

THE COURT:  YES.

MS. BOUTIN:  -- THAT I THINK IS IMPORTANT THAT IS

RELATED TO THAT, THOUGH?

THE COURT:  YES.

MS. BOUTIN:  WE POINTED OUT IN OUR BRIEF THAT IT IS

IMPORTANT TO LOOK AT THE VARIOUS PROVISIONS OF THE UHA

SEPARATELY.  WE CAN CALL THEM THE UHA, BUT IT HAS BEEN A

SERIES OF ENACTMENTS.  WE ARE NOT TALKING ABOUT ONE ENACTMENT,

SO IT IS NOT EVEN TECHNICALLY ABOUT SEVERABILITY AMIDST ONE

ENACTMENT.  
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AND I THINK IT IS IMPORTANT TO NOTE, I THINK EVEN

ONE OF THE PLAINTIFFS' DECLARATIONS TALKED ABOUT HE BELIEVES

AT ONE POINT THE ROSTER HAD AROUND 1300 MODELS ON IT.  

AND, I APOLOGIZE, I WOULD BE WILLING TO -- I WOULD

BE HAPPY TO SUBMIT A SUPPLEMENTAL DECLARATION.  BUT OUR

WITNESS, THE SPECIAL AGENT SUPERVISOR SAL GONZALEZ OF THE 

BUREAU OF FIREARMS, TOOK A LOOK.  AND I THINK IT IS IMPORTANT

TO NOTE THAT -- 

BACKING UP ONE MOMENT.  

OVER TIME, VARIOUS PROVISIONS WERE ADDED TO THE ACT.

THE CLI AND MDM REQUIREMENTS WENT INTO PLACE IN 2006, 2007.

THE MICROSTAMPING REQUIREMENT BECAME EFFECTIVE IN 2010.  

AND BETWEEN THAT TIME APPROXIMATELY -- THE NUMBER OF

MODELS ON THE ROSTER ROSE APPROXIMATELY FROM ABOUT 1,000 TO

1300.  

SO WHEN WE ARE TALKING ABOUT LOOKING AT WHICH

PROVISION MIGHT BE CAUSING ANY NUMBER OF HANDGUNS TO GO DOWN

WHICH -- WE DON'T -- WE DON'T BELIEVE YOU HAVE TO GET TO THAT

STEP.  

BUT IF, TO THE EXTENT THAT THAT MATTERS, THE NUMBERS

CONTINUED TO RISE EVEN ONCE THE CLI AND MDM REQUIREMENTS WENT

IN -- AND IT IS UNDISPUTED THAT THERE ARE SOME HANDGUNS WITH

THOSE FEATURES ON THERE.  

SO I THINK WHEN WE LOOK AT EACH REQUIREMENT IT IS

IMPORTANT TO LOOK AT WHAT THE POSSIBLE -- WHAT HAS BEEN
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ACTUALLY SHOWN BY THE PLAINTIFFS AS FAR AS CAUSATION GOES WITH

THE HANDGUN -- THE NUMBER OF HANDGUNS ON THE ROSTER.

THE COURT:  IT IS NOT DISPUTED THAT SINCE 2013 THERE

WERE APPROXIMATELY 1300 HANDGUNS; NOW THERE ARE JUST OVER 800.

BUT YOU ARE SAYING THAT IS FOR A VARIETY OF REASONS.

MS. BOUTIN:  RIGHT.  BUT -- BUT -- AND MY POINT IS

JUST THAT PRIOR TO -- THAT -- THAT -- THAT DATE THAT YOU ARE

LOOKING AT SINCE IT HAS GONE DOWN IS WHEN MICROSTAMPING WENT

INTO PLACE.  BEFORE THAT OTHER PROVISIONS OF THE UHA WERE IN

PLACE, AND THE ROSTER NUMBERS HAD CONTINUED TO GROW.  

SO THAT IS WHY IT IS IMPORTANT TO LOOK AT, OKAY,

WHICH PROVISION ARE WE TALKING ABOUT COULD ACTUALLY BE CAUSING

THE NUMBER OF HANDGUNS ON THE ROSTER TO DECREASE.  

WE CAN'T -- YOU KNOW, PRETTY MUCH ALL SEMIAUTOMATIC

PISTOLS HAVE, YOU KNOW, A SAFETY OR, YOU KNOW, THE ONES THAT,

YOU KNOW, MY UNDERSTANDING IS THEY GENERALLY PASS THE LAB

TESTING REQUIREMENTS BECAUSE, YOU KNOW, THEY ARE IMPORTANT

REQUIREMENTS.  

YOU KNOW, THOSE -- THERE HAS BEEN NO SHOWING THAT

THOSE CAUSE ANY HANDGUNS NOT TO MAKE IT ONTO THE ROSTER.  AND

BECAUSE IF YOU LOOK AT THE NUMBERS, THE CLI AND THE MDM

REQUIREMENTS ALSO FALL INTO THAT BUCKET OF THERE SIMPLY HAS

BEEN NO SHOWING THAT THOSE PROVISIONS HAVE CAUSED PLAINTIFFS

NOT TO BE ABLE TO KEEP AND BEAR ANY PARTICULAR HANDGUN MODEL.

THE COURT:  THE STATE CHARACTERIZES THE CLI AND MDM
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AS SAFETY FEATURES, AND THE MICROSTAMPING AS INVESTIGATIVE,

PROMOTING LAW ENFORCEMENT INVESTIGATION.

MS. BOUTIN:  YES, I THINK THAT RIGHT -- THAT IS

RIGHT.  I THINK THEY ALL FALL INTO, YOU KNOW, THE BROADER

CATEGORY OF PUBLIC SAFETY.  

BUT WHEN WE ARE TALKING ABOUT WHAT MAKES A

PARTICULAR HANDGUN SAFER, THE CLI AND MDM FALL IN THAT

CATEGORY.  AND MICROSTAMPING IS JUST A LITTLE BIT DIFFERENT

BECAUSE IT HAS TO DO WITH AIDING LAW ENFORCEMENT WHEN THERE

HAS BEEN A SHOOTING CRIME.

THE COURT:  AND DO YOU DISPUTE THAT THE UHA, TAKING

ALL OF THE PROVISIONS, PROHIBITS THE SALE OF HUNDREDS OF

MODELS OF HANDGUNS THAT ARE IN COMMON USE IN THE UNITED

STATES?

MS. BOUTIN:  FRANKLY, YOUR HONOR, THAT'S AN ISSUE

THAT, ONE, I DON'T THINK IS RELEVANT BECAUSE THE ISSUE OF

COMMON USE IS A LIMITATION ON THE RIGHT TO OWN WEAPONS.  SO I

DO NOT THINK THAT IS RELEVANT.  

BUT IF ONE WERE TO THINK THAT IS RELEVANT, I WOULD

SAY THAT THERE HAS BEEN NO PRIMA FACIE SHOWING OF COMMON USE

BY PLAINTIFFS.  THEY HAVE THE BURDEN OF PERSUASION, THEY HAVE

THE BURDEN OF PRODUCTION ON THIS ISSUE IF IT WERE RELEVANT.  

SO, YOU KNOW, ON ONE HAND PLAINTIFFS SAY THE MODEL

OF HANDGUN MATTERS BECAUSE THEY ARE SO DIFFERENT FROM ONE

ANOTHER THAT THERE IS A DIFFERENCE IN HOW -- HOW WELL THEY CAN
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BE USED FOR SELF DEFENSE; BUT THEN, ON THE OTHER HAND, THEY

DON'T WANT TO HAVE TO MAKE THE SHOWING AS TO WHICH MODELS ARE

ACTUALLY IN COMMON USE.  THEY ARE JUST TRYING TO SAY THAT

THERE -- THERE ARE LOTS OF ADDITIONAL MODELS THAT ARE IN

COMMON USE, AND JUST KIND OF MAKE THAT SUFFICIENT FOR THEIR

SHOWING.  

SO, AGAIN, TO SUM UP, WE DON'T THINK THE COMMON USE

ISSUE IS RELEVANT HERE BECAUSE IT IS A LIMITATION ON THE

SECOND AMENDMENT RIGHT.  IT IS NOT -- IT DOESN'T -- IT'S NOT

SUFFICIENT TO SATISFY THE RIGHT.  BUT WE CERTAINLY DON'T THINK

THEY HAVE MET THEIR BURDEN ON THAT ISSUE ANYWAY.  

THE COURT:  WHAT ABOUT THE DECLARATION THAT WAS

PROVIDED.  SO IN THAT THE DECLARANT STATES, FOR EXAMPLE, THAT

THERE ARE HUNDREDS OF MODELS THAT ARE IN COMMON USE THROUGHOUT

THE UNITED STATES THAT ARE PROHIBITED FROM SALE IN CALIFORNIA

UNDER THE UHA.  

AND THEN SPECIFICALLY HE TALKS ABOUT THE GLOCK F43,

THE SIG 320, AND THE SPRINGFIELD HELLCAT, THAT THESE ARE IN

COMMON USE THROUGHOUT THE REST OF THE NATION.  IS THAT

DISPUTED?

MS. BOUTIN:  I THINK THE MORE GENERAL STATEMENT

ABOUT ALL -- WELL, THERE ARE SEVERAL PARTS TO THAT, SO PLEASE

LET ME KNOW IF I MISSED A PART.

I WILL SAY FOR THE -- FOR THE SPECIFIC HANDGUNS, I

WOULD SAY I DON'T THINK THAT REACHES THE LEVEL OF PRIMA FACIE
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EVIDENCE.  I THINK THAT IS A VERY CONCLUSORY STATEMENT THAT IS

NOT BACKED UP BY SALES OR ANY OTHER KIND OF NUMBERS BY

PLAINTIFF.  AND I THINK IF YOU LOOK, I BELIEVE IN OUR RESPONSE

TO SEPARATE STATEMENT WE HAD CASE LAW CITATIONS OF WHAT

CONSTITUTES SUFFICIENT PRIMA FACIE EVIDENCE.  

AND AS FAR AS THE MORE GENERAL STATEMENTS MADE, I

MEAN, I THINK WE HAVE -- THERE IS CERTAINLY -- THERE HAS JUST

CERTAINLY BEEN NO DISCOVERY.  AND, AGAIN, NOTHING -- NO

REPRESENTATION ON NUMBERS OF WHAT CONSTITUTES COMMON USE.  

ARE THERE A NUMBER OF HANDGUNS THAT ARE SOLD IN

OTHER STATES AND MAYBE -- MAYBE WIDELY USED?  PROBABLY.  BUT I

DON'T KNOW WHICH ONES AND I DON'T KNOW WHAT THE NUMBERS ARE.  

AND, AGAIN, I ALSO THINK IT IS IMPORTANT IN THIS

CASE -- YOU KNOW, AGAIN, WE HAD ONLY A LITTLE OVER A MONTH TO

RESPOND, BUT THERE IS NO SCHEDULING ORDER IN THIS CASE.  THERE

HAS BEEN NO NOTICE AS TO WHAT OUR DEADLINES ARE IN ORDER TO

CONDUCT THAT DISCOVERY.  

SO, AGAIN, I DON'T THINK COMMON USE IS A RELEVANT

ISSUE IN THIS CASE.  BUT IF THIS COURT WERE TO FIND THAT IT

WERE, WE CERTAINLY WOULD WANT TO PROBE AND UNDERSTAND WHAT

THEIR EVIDENCE OF COMMON USE IS.

THE COURT:  AND IF COMMON USE IS RELEVANT, ISN'T

THAT SOMETHING THE COURT COULD PERHAPS EVEN JUDICIALLY NOTICE?

I MEAN, ANYONE CAN RESEARCH AND GO TO ARIZONA AND LOOK AT THE

SIG 320, LOOK AT HOW MANY HAVE BEEN SOLD.  AND DETERMINING
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WHETHER, GEE, THAT SOUNDS LIKE A LOT, IS -- 

MS. BOUTIN:  YEAH.  I THINK, YOUR HONOR, I THINK --

I THINK WHAT WOULD -- IF THIS WERE -- IF THIS WERE RELEVANT WE

WILL TAKE THAT AS AN UMBRELLA -- UMBRELLA PREFACE TO THESE

STATEMENTS.  

IF THEY WERE RELEVANT I THINK THE PROPER WAY TO

HANDLE IT WOULD BE FOR PLAINTIFFS TO SUBMIT THE RAW DATA AS

FAR AS SALES GO, AND ANY OTHER -- YOU KNOW, POTENTIALLY THERE

MIGHT BE OTHER METRICS THAT ARE RELEVANT AS WELL, FOR THEM TO

PRESENT THE DATA.  

PERHAPS THAT CAN BE STIPPED.  THE DATA ITSELF, YOU

KNOW, WE MAY NOT CHALLENGE.  

AND THEN, OF COURSE, THERE IS THE ISSUE OF WHAT

CONSTITUTES COMMON USE BECAUSE, YOU KNOW, A RAW NUMBER OF

SALES, HOW DOES THAT COMPARE TO TOTAL NUMBER OF SALES.  IS

THERE DATA ABOUT HOW MANY -- WHAT GUNS ARE ACTUALLY USED AS

OPPOSED TO JUST PURCHASED.  

YOU KNOW, IT IS NOT NECESSARILY A MATTER OF ONE

FIGURE, YOU KNOW, THIS MODEL SOLD 1,000 UNITS LAST YEAR.  OH,

WELL, THAT SOUNDS LIKE -- THAT SOUNDS LIKE A LOT OF SALES,

THEREFORE THEY MUST BE IN COMMON USE.  

I MEAN, OBVIOUSLY IT IS JUST MUCH MORE COMPLICATED

THAN THAT.  

SO I THINK AS FAR AS THE -- YOU KNOW, CERTAIN RAW

DATA IS CONCERNED, I DON'T THINK THAT NECESSARILY HAS TO BE
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DISPUTED.  BUT I THINK, ONE, THERE HASN'T BEEN ANY PRESENTED

AT THIS STAGE.  AND, TWO, I CAN'T -- YOU KNOW, I CAN'T SAY

THAT IF THEY PRESENTED RAW DATA WE WOULD NECESSARILY BE ABLE

TO SAY, OKAY, YES, THAT SHOWS COMMON USE.

THE COURT:  YOUR VIEW IS THE DECLARATION SUBMITTED

IS NOT SUFFICIENT.  

MS. BOUTIN:  THAT'S RIGHT, YOUR HONOR.

THE COURT:  WHY NOT?

MS. BOUTIN:  WELL, I THINK IF YOU LOOK AT THE

STANDARD FOR WHAT IS PRIMA FACIE EVIDENCE, I THINK IT IS --

AND AGAIN, YOUR HONOR, IF YOU WERE TO FIND THAT IT WAS

SUFFICIENT PRIMA FACIE EVIDENCE WE WOULD SIMPLY JUST ASK FOR

MORE TIME IF THIS WERE FOUND TO BE RELEVANT.  BUT -- 

PARDON ME, YOUR HONOR.  THERE ARE A LOT OF DOCUMENTS

IN THIS CASE.

THE COURT:  YES.   

MS. BOUTIN:  SO IT IS IN OUR RESPONSE TO OUR

SEPARATE STATEMENT WE CITED CASES SAYING WHEN THE MOVING PARTY

HAS THE BURDEN OF PROOF ON AN ISSUE, E.G., WHEN A PLAINTIFF

SEEKS SUMMARY JUDGMENT ON A CLAIM FOR RELIEF, THE MOVING

PARTY'S SHOWING MUST BE SUFFICIENT FOR THE COURT TO HOLD THAT

NO REASONABLE FACT FINDER COULD FIND OTHER THAN FOR THE MOVING

PARTY.  

AND I THINK HERE A REASONABLE FACT FINDER CERTAINLY

COULD.  THEY COULD SEE A DECLARATION THAT SAYS, WITH RESPECT
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TO THAT -- I THINK THE ONE OR TWO GUNS THAT WERE SPECIFICALLY

ADDRESSED, HE JUST SAID THEY WERE TOP SELLING AND IN COMMON

USE.  I DON'T THINK IT WOULD BE UNREASONABLE TO FIND THAT THAT

IS NOT SUFFICIENT EVIDENCE TO FIND COMMON USE.  

AND THEN THE OTHER DECLARATION AS TO ALL OTHER

MODELS DOESN'T DISTINGUISH ONE MODEL FROM ANOTHER.  THERE

COULD BE A HANDGUN -- A PARTICULAR HANDGUN MODEL THAT WAS SOLD

THAT WAS -- THERE WAS ONE MADE.  THAT IS NOT NECESSARILY

COMMON USE.  SO THERE IS -- THAT -- WHY SHOULD THAT WEAPON,

MAYBE IT IS A PARTICULARLY DANGEROUS WEAPON, IT DOES -- HAS NO

SAFETY FEATURES, WHY SHOULD THAT BE PERMITTED.  YOU KNOW, THAT

WOULD -- THAT WOULD MAKE IT DANGEROUS AND UNUSUAL, PERHAPS.  

SO -- SO, YOU KNOW, FOR THOSE REASONS I DON'T THINK

THEY MADE AN ADEQUATE SHOWING.

THE COURT:  THE STATE RELIES FAIRLY HEAVILY ON PENA,

AS DID THIS COURT IN ITS ORDER DENYING THE MOTION TO DISMISS.

DO YOU CONTEND THAT PENA IS STILL VALID, IN ANY WAY,

FOLLOWING BRUEN?

MS. BOUTIN:  YOUR HONOR, IN CERTAIN WAYS I THINK IT

IS -- STATEMENTS REGARDING THE ESTABLISHED EFFECTIVENESS AND

IMPORTANCE OF THE SAFETY FEATURES IS ACTUALLY RELEVANT, NOT TO

ANY KIND OF MERITS BALANCING AS FAR AS LIKELIHOOD TO SUCCEED,

BUT CERTAINLY AS TO THE OTHER WINTER FACTORS FOR AN

INJUNCTION; SO PUBLIC INTEREST AND BALANCE OF THE EQUITIES.  I

THINK CERTAINLY RELEVANT FOR THAT.
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I THINK THERE ARE PROBABLY OTHER ONES.  

YOU KNOW, WE WERE -- WE TRIED TO BE CAREFUL WITH OUR

BRIEFING.  WE TRIED NOT TO LOOK AT, YOU KNOW, THE SECTION

OF -- OF THE PENA DECISION THAT DID GO TO THAT INTERMEDIATE

SCRUTINY BALANCING.  WE TRIED NOT TO CITE IT FOR THE PURPOSE

OF BALANCING, OF MERITS BALANCING, I SHOULD SAY.  

SO I THINK WHERE WE CITED IT IN THE BRIEF IS WHERE

WE BELIEVED IT WAS RELEVANT.

THE COURT:  ALL RIGHT.

IF WE COULD GO TO BRUEN, AND INITIALLY THE FIRST

PRONG, THE TEXTUAL ARGUMENT.  

BOTH PARTIES CITE BRUEN AND HELLER.  THE PLAINTIFFS

ARGUE THAT BRUEN STATES THAT HELLER STATES, QUOTE -- WELL,

THAT HELLER, QUOTE, FOUND IT FAIRLY SUPPORTED BY THE

HISTORICAL TRADITION OF PROHIBITING THE CARRYING OF DANGEROUS

AND UNUSUAL WEAPONS.  THAT THE SECOND AMENDMENT PROTECTS THE

POSSESSION AND USE OF WEAPONS THAT ARE IN COMMON USE AT THE

TIME.

SO ISN'T BRUEN SAYING IF A WEAPON, AN ARM, IS IN

COMMON USE AT THE TIME, TODAY, THAT THE SECOND AMENDMENT

PROTECTS IT?

MS. BOUTIN:  I THINK YOU HAVE TO LOOK -- I THINK

THERE -- YOU HAVE TO LOOK AT THAT STATEMENT FROM HELLER IN

EVERY CONTEXT IN WHICH IT COMES UP:  IN HELLER, IN THE

MCDONALD CASE, WHICH IS INTERVENING, AND IN BRUEN.  
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THE PASSAGE CITED BY PLAINTIFFS WAS THE ONLY TIME

WHERE IT LOOKS MAYBE ARGUABLY MAYBE A LITTLE BIT AMBIGUOUS.

EVERY OTHER INSTANCE -- AND WE CITED -- WE ATTEMPTED TO CITE

THEM ALL IN OUR BRIEF. 

EVERY OTHER INSTANCE, IF YOU GO TO THAT PAGE AND YOU

LOOK AT THE PARAGRAPH IT IS IN, IT IS VERY CLEAR THAT THE

ISSUE COMES UP IN THE CONTEXT OF, WHAT ARE THE CATEGORIES THAT

THE SECOND AMENDMENT DOES NOT COVER.  SO THE DANGEROUS AND

UNUSUAL WEAPONS, COMMERCIAL SALE OF FIREARMS.  

IN HELLER IT LISTS OUT THOSE CATEGORIES AND IT SAYS

ANOTHER LIMITATION TO THE SECOND AMENDMENT IS.  AND THEN IT

SAYS WEAPONS THAT ARE NOT IN COMMON USE.  

AND IT SAYS THIS IS FAIRLY SUPPORTED BY THE

DANGEROUS AND UNUSUAL WEAPONS.  

AND EVERY OTHER -- EVERY OTHER INSTANCE IN WHICH

THAT QUOTATION COMES UP, OTHER THAN THE ONES CITED BY

PLAINTIFFS, IT IS CLEAR THAT THAT IS MEANT TO BE A LIMITATION.  

THERE IS ANOTHER INSTANCE IN THE MAJOR -- I SHOULD

SAY THE PLURALITY -- I BELIEVE IT IS THE PLURALITY OF THE

BRUEN OPINION IN WHICH THAT IS MORE CLEAR.  AND ALSO IN THE

CONCURRENCE BY JUSTICE KAVANAUGH, HE ALSO REITERATES THE

LARGER STATEMENT FROM HELLER MAKING CLEAR THAT THESE ARE THE

CATEGORIES -- THESE -- THIS IS A NONEXHAUSTIVE LIST OF

CATEGORIES THAT IS NOT AFFECTED BY BRUEN AS FAR AS CHANGING

THE FACT THAT THESE ARE OUTSIDE THE SCOPE OF THE SECOND
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AMENDMENT.  

AND IT LISTS THOSE CATEGORIES AND IT SAYS,

ANOTHER -- ANOTHER LIMITATION TO THE SECOND AMENDMENT'S

PROTECTION IS WEAPONS THAT ARE NOT IN COMMON USE.  

SO, AGAIN, IF YOU LOOK AT WHAT IS BEING QUOTED, IF

YOU LOOK AT EVERY ONE BUT ARGUABLY ONE CITATION TO IT, IT IS

CLEAR THAT THAT COMMON USE IS MEANT TO BE NECESSARY FOR A

WEAPON, OR FOR KEEPING AND BEARING A PARTICULAR WEAPON, FOR

THAT TO BE PROTECTED.  BUT IT IS CERTAINLY NOT SUFFICIENT.  IT

IS NOT THAT ANY WEAPON IN COMMON USE IS PROTECTED.

THE COURT:  ALL RIGHT.  SO MORE WITH BRUEN.  

BRUEN ALSO SAYS -- WELL, FIRST, THE CONDUCT AT ISSUE

HERE IS THAT PLAINTIFFS WISH TO ENGAGE IN KEEPING AND BEARING

ARMS NOT LISTED ON THE ROSTER FOR SELF-DEFENSE.  AND THEY CITE

BRUEN.  AND THE ARGUMENT IS THAT ARMS, AT ISSUE, ARE COVERED

AS THE SECOND AMENDMENT, QUOTE, EXTENDS TO ALL INSTRUMENTS

THAT CONSTITUTE BEARABLE ARMS, END QUOTE.  

THAT IS BRUEN.  

AND THEN THEY ARGUE THAT ARMS, ACCORDING TO BRUEN,

QUOTE, COVERS MODERN INSTRUMENTS THAT FACILITATE ARMED

SELF-DEFENSE.  CITING BRUEN AT PAGE 2132.  

AND THE ARGUMENT IS, THE TEXTUAL ARGUMENT, THAT

SINCE THESE ARE BEARABLE ARMS, AND THEY ARE CERTAINLY MODERN 

INSTRUMENTS THAT FACILITATE SELF-DEFENSE, THAT THEY FALL

WITHIN THE PLAIN TEXT OF THE SECOND AMENDMENT.  AND THEN WE
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ARE INTO PRONG TWO.  

HOW DO YOU RESPOND TO THAT?  DOESN'T BRUEN REALLY

MAKE THE STATE'S POSITION HERE VERY DIFFICULT, GIVEN THE

LANGUAGE WITHIN BRUEN ITSELF, THAT THIS UHA DOESN'T FALL

WITHIN THE PLAIN TEXT OF THE SECOND AMENDMENT OR IS NOT

COVERED BY THE SECOND AMENDMENT?  

MS. BOUTIN:  NOT AT ALL, YOUR HONOR.  OUR POSITION

IS THAT THESE PROVISIONS DO NOT KEEP PLAINTIFFS FROM KEEPING

AND BEARING HANDGUNS.  THERE ARE A MULTITUDE OF HANDGUNS, AND

WE ARE TALKING ABOUT MINOR DIFFERENT -- VERY MINOR DIFFERENT

VERSIONS OF THEM.  IN THE BOLAND CASE MR. GONZALEZ TALKED

ABOUT THIS BEING LIKE THE DIFFERENCE BETWEEN AN IPHONE 13 AND

AN IPHONE 14.  

YOU KNOW, ANOTHER WAY -- ANOTHER IMPORTANT ASPECT OF

HOW TO LOOK AT THIS IS THE UHA ALSO ISN'T BANNING ANY

PARTICULAR MODEL, PER SE.  FOR THESE PARTICULAR MODELS IF

THE -- IF THE MANUFACTURER WERE TO ADD THE FEATURES THAT WERE

REQUIRED, AGAIN, THEY WOULD NOT BE BANNED.  

I THINK THE SCOPE OF THE ALTERNATIVE APPROACH TO SAY

THAT ANY TIME -- ANY TIME THERE IS ANY REQUIREMENT AS TO THE

ARM WHATSOEVER THAT'S UNCONSTITUTIONAL, I MEAN, I THINK THAT

GETS INTO A LITTLE BIT OF BROAD TERRITORY.  THEY ARE

CHALLENGING THE REQUIREMENT FOR HANDGUNS THAT THEY HAVE A

SAFETY.  SO, YOU KNOW, THAT RAISES THE QUESTION, IN THEORY,

IS, YOU KNOW, WOULD THAT NOT BE VIABLE.  
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HERE I DON'T THINK THAT IS AS MUCH OF AN ISSUE

BECAUSE, AGAIN, THEY HAVE NOT PROVIDED ANY EVIDENCE WHATSOEVER

THAT A SAFETY THAT THE LAB TESTING -- AND THAT THE CLI AND MDM

REQUIREMENTS ACTUALLY DO PREVENT THEM FROM HAVING ANY

PARTICULAR MODEL OF HANDGUN.  SO I DON'T THINK CERTAINLY --

FRANKLY, THERE HAS BEEN NO SHOWING FOR ANYTHING EXCEPT

MICROSTAMPING.  

SO I DO THINK IT IS IMPORTANT, ONCE AGAIN, TO CIRCLE

BACK, THAT EVEN IF YOU WERE TO ACCEPT THE INTERPRETATION THAT

YOU SET FORWARD A MOMENT AGO, THAT STILL WOULDN'T APPLY TO,

YOU KNOW, 90 PERCENT OF THE -- MORE THAN THAT OF THE

PROVISIONS THAT THEY ARE CHALLENGING.  BECAUSE, AGAIN, THEY

HAVEN'T SHOWN THAT THE PROVISION, WHETHER IT IS A REQUIREMENT

FOR SAFETY, WHETHER IT IS A REQUIREMENT FOR DROP SAFETY

TESTING IN A LAB, HAS PREVENTED THEM FROM KEEPING OR BEARING

ANY MODEL OF HANDGUN.

THE COURT:  ISN'T THAT A CHOICE ARGUMENT, THOUGH.

SO THAT IF THE PLAINTIFFS HAVE A CHOICE, YOU ARE SAYING IF THE

UHA ELIMINATES A CHOICE OF A CERTAIN KIND OF HANDGUN THAT

DOESN'T FALL WITHIN THE PLAIN TEXT OF THE SECOND AMENDMENT

BECAUSE THEY CAN STILL BUY THESE 800 ON THE ROSTER.

MS. BOUTIN:  YES, I THINK THAT IS PROBABLY ACCURATE

TO SAY.  ALTHOUGH IT IS ALSO WORTH EMPHASIZING THERE ARE

NUMEROUS EXCEPTIONS, INCLUDING BUYING IN A PRIVATE -- IN A

PRIVATE --
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THE COURT:  PRIVATE SALE.

MS. BOUTIN:  -- TRANSACTION.  

SO IF IT IS YOUR PREFERENCE YOU CAN STILL OBTAIN IT.

IT IS -- LIKE I SAID, IT IS NOT -- IT IS NOT A BAN.

THE COURT:  IT IS BANNING THE SALE, THOUGH, OF GUNS,

EFFECTIVELY SINCE 2013.  SO THESE NEWER MODEL GUNS HAVE BEEN

BANNED BY THE UHA.  AND WHAT'S ON THE ROSTER ARE PRE-2013

GUNS, FOR THE MOST PART.

MS. BOUTIN:  I THINK THERE IS -- THERE IS -- I THINK

WHAT YOU ARE TALKING ABOUT IN EFFECT THAT HAPPENING, I DON'T

COMPLETELY DISPUTE THAT.  BUT I DO THINK IT IS IMPORTANT TO

NOTE THAT THERE IS -- THERE IS -- THERE IS KIND OF A MISSING

STEP OF CAUSATION THERE.  WE DON'T KNOW WHY THE MANUFACTURERS

AREN'T MAKING -- AREN'T ADDING THESE DEVICES TO THEIR

FIREARMS.  

AND, AGAIN, WE ALSO DON'T KNOW IF THE MICROSTAMPING

REQUIREMENT WEREN'T IN PLACE IT -- MAYBE THEY WOULD ALL ADD

THESE OTHER REQUIREMENTS TO THE -- SORRY.  

MAYBE THEY WOULD ADD CLI'S, MDM'S TO ALL OF THE

OTHER HANDGUNS BECAUSE THEN THEY COULD GET THEM ALL IN

CALIFORNIA BECAUSE THEY HAVE BEEN CLAIMING THAT IT IS NOT

POSSIBLE TO DO MICROSTAMPING.  

SO MAYBE IT IS ONLY MICRO -- I MEAN, AGAIN, THIS IS

HYPOTHETICAL.  BUT THIS IS JUST TO POINT OUT THE CAUSATION

PROBLEM WE HAVE HERE BECAUSE THERE IS A MISSING STEP OF WHY
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ARE MANUFACTURERS NOT ADDING THESE FEATURES, RIGHT.  

SO IF WE SAW THAT THE ROSTER WAS GOING UP, UP, UP,

UNTIL MICROSTAMPING, YOU KNOW, I DON'T KNOW HOW WE SAY THAT

THE OTHER SAFETY MECHANISMS ARE WHAT IS CAUSING MANUFACTURERS

TO NOT INCLUDE THE SAFETY DEVICES ON THEIR HANDGUNS -- I

SHOULD SAY ON THEIR SEMIAUTOMATIC PISTOLS.

THE COURT:  THE ARGUMENT THAT THE STATE MAKES,

THOUGH, ABOUT PLAINTIFFS STILL HAVE A RIGHT TO BUY CERTAIN

KINDS OF HANDGUNS, THIS CHOICE ARGUMENT, HOW IS THAT A TEXTUAL

ARGUMENT.  BECAUSE BRUEN INSTRUCTS THAT THE FIRST OBLIGATION

OF THIS COURT IS TO DETERMINE WHETHER THE REGULATION AT ISSUE

IS COVERED BY THE SECOND AMENDMENT, AND CHOICE DOESN'T HAVE

ANYTHING TO DO WITH THAT.

MS. BOUTIN:  WELL, THE PLAIN TEXT IS IS THAT, YOU

KNOW, THE STATE CANNOT INFRINGE KEEPING -- THE RIGHT TO KEEP

AND BEAR ARMS.  AND WE DON'T INFRINGE THE RIGHT TO KEEP AND

BEAR HANDGUNS.  THEY CAN -- AND THE -- AS THE SUPREME COURT

SAYS, THE HANDGUN IS THE QUINTESSENTIAL SELF-DEFENSE WEAPON.  

AND I THINK ANOTHER THING THAT IS IMPORTANT IS THERE

HAS BEEN NO -- WHEN WE ARE TALKING ABOUT CHOICE, OKAY, LET'S

SAY, ONE, THE MODELS THAT ARE OFF THE ROSTER ARE, YOU KNOW,

TEN TIMES BETTER AT SELF-DEFENSE THAN THE ONES THAT ARE ON THE

ROSTER.  LET'S SAY THAT WERE THE CASE.  OKAY.  MAYBE THAT

WOULD BE A CLOSER CALL.  

BUT THERE HAS BEEN NO SHOWING OF ANY REAL MATERIAL
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DIFFERENCE.  AND THE CORE -- AS THE SUPREME COURT SAID, THE

CORE OF THE SECOND AMENDMENT RIGHT IS THE ABILITY TO DEFEND

YOURSELF, THE ABILITY TO DEFEND YOURSELF IN THE HOME AND TO

BEAR A GUN IN PUBLIC.  AND IT DOES NOT KEEP PEOPLE FROM --

KEEP -- PREVENT PEOPLE FROM KEEPING AND BEARING HANDGUNS IN,

YOU KNOW, IN YOUR HOME OR IN PUBLIC.  

AND I THINK IF YOU LOOK AT BRUEN AND HELLER, WHICH

INVOLVED COMPLETE BANS WHICH, AS THE COURT POINTED OUT, WAS ON

AN ENTIRE CLASS OF ARMS, YOU ARE JUST TALKING ABOUT AN

ENTIRELY DIFFERENT SITUATION.

THE COURT:  AS PLAINTIFFS ARGUE IT, THOUGH, IT IS A

COMPLETE BAN ON ALL OF THE NEW GUNS SINCE 2013, BASICALLY.  SO

IT IS NOT A BAN ON HANDGUNS, BUT IT IS A BAN ON A CLASS OR

GROUP OF HANDGUNS, THE NEWER MODELS SINCE 2013.

MS. BOUTIN:  BUT, AGAIN, I THINK -- I THINK -- I

UNDERSTAND THE POINT YOU ARE MAKING.  AND, AGAIN, I WOULD JUST

POINT TO THE FACT WHEN WE SAY IT -- IT -- IT IS A BAN, ALL OF

THE PROVISIONS ARE NOT -- IT IS NOT A BAN.  

IT -- IF ONE WERE TO TAKE -- TAKE THE PLAINTIFFS'

POINT OF VIEW I THINK IT WOULD BE FAIR TO SAY MANUFACTURERS

CHOOSE NOT TO INCLUDE THESE -- INCLUDE THESE SAFETY DEVICES

WITH THE CERTAIN MODELS THEY MANUFACTURE.  AND AS A RESULT OF

THAT CHOICE THEN THOSE GUNS ARE NOT AVAILABLE TO BE, YOU KNOW,

PURCHASED IN CALIFORNIA.  I THINK THAT IS FAIR.  

BUT, AGAIN, WHEN WE SAY IT IS A BAN I THINK IT IS
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REALLY IMPORTANT THAT WE KNOW WHAT LAW WE ARE TALKING ABOUT.

ARE WE TALKING ABOUT THE REQUIREMENT THAT A HANDGUN HAVE A

SAFETY?  NO.  ARE WE TALKING ABOUT -- YOU KNOW, WHAT ARE WE

TALKING ABOUT, BECAUSE WE CAN'T TAKE ABOUT THE UHA AS ONE LAW

BECAUSE IT IS NOT ONE LAW.  CERTAINLY IT IS VERY CLEAR IN THE

CONTEXT OF INJUNCTIONS IT HAS TO BE AS NARROWLY TAILORED AS

POSSIBLE.  

AND THESE WERE VARIOUS ENACTMENTS OVER TIME THAT, AS

WE KNOW FROM THE NUMBERS, HAD DIFFERENT AFFECTS ON -- ON THE

NUMBER ON THE ROSTER.  

SO I DO THINK IT IS IMPORTANT WHEN WE TALK ABOUT

SOMETHING, YOU KNOW, CAUSING AN AFFECT ON THE SECOND

AMENDMENT.

THE COURT:  DON'T ALL OF THESE LAWS THAT COME IN AT

DIFFERENT TIMES, THOUGH, COME TOGETHER.  BECAUSE THE

PLAINTIFFS' ARGUMENT IS THAT WHEN YOU LOOK AT THEM ALL

COLLECTIVELY, AND THEN UNDER THE ROSTER PROVISION, CALIFORNIA

IS BANNING THE SALE OF THESE HANDGUNS UNLESS THEY HAVE THESE

THREE CRITERIA MET, AND THEN IT GOES INTO THE THREE-FOR-ONE

ROSTER.  SO IT SEEMS TO PULL THE WHOLE THING TOGETHER.

MS. BOUTIN:  I THINK THERE ARE KIND OF TWO LEVELS OF

ANSWER TO YOUR QUESTION.  

ONE IS, I THINK YOU ARE REFERRING TO THE MAGAZINE

DISCONNECT MECHANISM, CHAMBER LOAD INDICATOR, AND

MICROSTAMPING AS A BUBBLE.  THEY ARE ALSO CHALLENGING NUMEROUS
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OTHER STATUTES AND SUBSECTIONS OF STATUTES THAT ARE WITHIN THE

UHA.  

SO I THINK THOSE NEED TO BE KIND OF TAKEN OUT OF THE

EQUATION BECAUSE, AGAIN, THERE HAS BEEN NO SHOWING OF

CAUSATION THAT ANY OF THOSE CAUSE HANDGUNS NOT TO BE ON THE

ROSTER.  

BUT THEN, AGAIN, WHEN YOU LOOK AT THESE THREE, DO WE

KNOW FOR SURE THAT ALL OF THEM ARE CAUSING HANDGUNS NOT TO BE

ADDED TO THE ROSTER; OR, YOU KNOW, COULD IT BE THAT

MANUFACTURERS JUST DON'T WANT TO PRODUCE ONE OF THEM.  

THEY HAVE NOT PROVEN THAT IT IS ALL THREE,

ESPECIALLY WHEN YOU LOOK AT WHAT THE NUMBERS ARE.

THE COURT:  ALL RIGHT.

SO PERHAPS I CAN TURN TO YOU, MR. BENBROOK.  

IT IS NOT REALLY A SEVERABILITY ARGUMENT, BUT I

THINK THE STATE IS FAIRLY ASKING FOR PRECISION AS TO WHAT

WOULD THE INJUNCTION BE FOCUSED ON, EACH OF THESE VARIOUS

PROVISIONS COLLECTIVELY, OR HOW WOULD THIS WORK.

MR. BENBROOK:  YES, YOUR HONOR.  AND IF I MAY

ADDRESS THAT, AND THEN GO BACK TO SOME OF THE THINGS YOU HAVE

BEEN SPEAKING ABOUT.

THE COURT:  YES.

MR. BENBROOK:  SO YOUR HONOR IS RIGHT.  WE DO

CHALLENGE THE UHA AS A WHOLE.  ALL OF THESE PROVISIONS WORK

TOGETHER TO BAN GUNS IN COMMON USE FROM BEING AVAILABLE FOR
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SALE AT LICENSED FIREARM DEALERS.  

THE WAY FOR THE STATE TO TRY TO SAVE SOME OF THOSE

PROVISIONS IS THROUGH THE SECOND STEP IN BRUEN.  IF THEY

WANTED TO TRY TO ANALOGIZE TO SOME OF THE PARTICULAR

PROVISIONS AND SAY, WELL, PERHAPS THAT -- I MEAN, PERHAPS THAT

IS A WAY FOR THEM TO GO ABOUT IT.  WHETHER YOU CALL IT UNDER A

SEVERABILITY UMBRELLA OR NOT, YOU FIT IT WITHIN BRUEN, IF THE

STATE WERE TO SAY, WELL, THERE IS -- THERE IS A

WELL-ESTABLISHED TRADITION OF THIS TYPE OF REGULATION SO THIS

PART OF THE UHA SHOULD SURVIVE.  

BUT, UNDER BRUEN, WE HAVE -- WE HAVE TO SHOW THAT

THE OPERATION OF THIS LAW HAS -- HAS IMPACTED THE CONDUCT WE

WANT TO ENGAGE IN AS COVERED BY THE -- BY THE SECOND

AMENDMENT.  

THE CONDUCT WE WANT TO ENGAGE IN, AS YOUR HONOR

QUOTED FROM OUR PAPERS, IS PURCHASE, KEEPING, AND BEARING ARMS

THAT ARE CURRENTLY BANNED BY THE ROSTER.  

AND THE ROSTER PROHIBITS GUNS FOR ALL KINDS OF --

FOR MANY OF THESE REASONS.  SO THAT CAN'T BE DISPUTED.

THE COURT:  A NARROW FOCUS WOULD BE ON THE ROSTER

PROVISION, THE MOST RECENT ONE WHICH BANS, IN CONJUNCTION

PERHAPS WITH ANOTHER STATUTE, BANS THE SALE OF HANDGUNS IN

CALIFORNIA UNLESS IT HAS THOSE THREE FEATURES.

MR. BENBROOK:  WELL, TO BE FAIR, YES, THAT

CLEARLY -- I DON'T THINK IT CAN BE DISPUTED THAT THAT HAS THE

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ER-093

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-3, Page 31 of 283



    31

LARGEST IMPACT ON THE HUGE NUMBER OF HANDGUNS THAT AREN'T

AVAILABLE FOR SALE.  BUT I DON'T THINK THE STATE PUBLICIZES

REASONS WHY EACH ONE ISN'T ON THE ROSTER.  

AND SO THE POINT, THE THRUST OF THE ARGUMENT, THE

THRUST OF OUR CASE IS, BANNING GUNS IN COMMON USE, FOR

WHATEVER REASON, VIOLATES THE SECOND AMENDMENT.

AND IT IS UP TO THE STATE TO JUSTIFY THE BAN BY

POINTING TO HISTORY, A WELL-ESTABLISHED TRADITION OF ANALOGOUS

REGULATION.

THE COURT:  SO WHETHER IT IS MICROSTAMPING OR CLI OR

MDM, THE ARGUMENT IS GUNS THAT DON'T HAVE ANY ONE OF THOSE

THREE ARE IN COMMON USE THROUGHOUT.  AND UNDER THE PLAIN TEXT

THEY ARE COVERED BY THE SECOND AMENDMENT, AND NOW THE STATE

HAS TO JUSTIFY ANY ONE OF THESE PROVISIONS.

MR. BENBROOK:  EXACTLY.  YES.  

SO CAN I TALK FOR A LITTLE WHILE ABOUT COMMON USE?

THE COURT:  YES.

MR. BENBROOK:  BECAUSE I THINK A LOT OF THE THREADS

THAT ARE -- THAT WERE BEING DISCUSSED EARLIER KIND OF

CONGREGATE AROUND COMMON USE, AND THE ANSWERS WILL BECOME

CLEAR ON A NUMBER OF THESE POINTS.

SO, WE STATED IN THE COMPLAINT, IN THE BRIEFING AND

IN THE PHILLIPS DECLARATION, THAT OFF-ROSTER HANDGUNS ARE IN

COMMON USE.  

WE DID NOT NEED TO DO THAT BECAUSE HELLER
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ESTABLISHES THAT HANDGUNS, AS A CATEGORY, ARE IN COMMON USE,

AT 554 U.S. AT 629.  

BRUEN REAFFIRMS THIS POINT, 142 SUPREME COURT AT

2143.  

AND HELLER SHOWS THAT HANDGUNS IN COMMON USE CANNOT

BE BANNED.

NOW, AND THIS GETS TO THE DISCUSSION ABOUT

LIMITATION.  IT SPRINGS FROM HELLER'S STATEMENT THAT THE

SECOND AMENDMENT IS NOT UNLIMITED.  IT DOESN'T CARRY -- IT

DOESN'T COVER -- IT DOESN'T CREATE THE RIGHT TO KEEP AND CARRY

ANY WEAPON WHATSOEVER IN ANY MANNER WHATSOEVER AND FOR

WHATEVER PURPOSE.  BUT IT FOLLOWED UP IMMEDIATELY WITH THE

STATEMENT THAT THE SORTS OF WEAPONS PROTECTED BY THE SECOND

AMENDMENT WERE THOSE IN COMMON USE AT THE TIME THE SECOND

AMENDMENT WAS ADOPTED.  AND THEN THERE IS A SEPARATE

DISCUSSION ABOUT THAT MEANS IT STILL APPLIES TO WEAPONS IN

COMMON USE TODAY.  

SO WHAT HELLER IS SAYING IS, IF IT IS IN COMMON USE

IT IS PROTECTED BY THE SECOND AMENDMENT AND IT CAN'T BE

BANNED.  

THE LIMITATION IS A LIMITATION ON THE SCOPE OF THE

SECOND AMENDMENT AND SO WHAT THAT PASSAGE THAT COUNSEL

CITES -- SUPPORTS OUR CASE.  IT SAYS THE WEAPONS PROTECTED BY

THE SECOND AMENDMENT ARE THOSE IN COMMON USE; THAT MEANS IT IS

WITHIN THE PROTECTION OF THE SECOND AMENDMENT.  AND FOR THAT

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ER-095

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-3, Page 33 of 283



    33

PROPOSITION IT CITES MILLER, THE MACHINE GUN CASE.  SO IF IT

IS COMMON THEY ARE PROTECTED.  

AND SO THIS SPILLS OVER, THEN, INTO THE STATE'S

DISCUSSION ABOUT SUGGESTING THAT MORE EVIDENCE IS NEEDED AS TO

WHETHER OFF-ROSTER HANDGUNS ARE IN COMMON USE.

WE DON'T NEED TO INTRODUCE ANY EVIDENCE ABOUT THAT.

THIS CASE DOESN'T TURN ON HOW MANY OF A SINGLE GUN OR 50 GUNS

OR 200 GUNS ARE SOLD IN 47 OTHER STATES.  HANDGUNS, AS A

CATEGORY, ARE IN COMMON USE.  OFF-ROSTER HANDGUNS ARE

HANDGUNS, AND HELLER ESTABLISHES THAT THEY ARE IN COMMON USE

AND THEREFORE CAN'T BE BANNED.

AND SO JUST TO POINT OUT HOW THIS REALLY IS AN

EFFORT TO DELAY, THEY REALLY DON'T ACTUALLY, IN THEIR PAPERS,

DISPUTE THAT OFF-ROSTER HANDGUNS ARE IN COMMON USE THROUGHOUT

THE 47 OTHER STATES.  

AND I WOULD NOTE, JUST AS A TECHNICAL MATTER, THERE

HASN'T BEEN COMPLIANCE WITH RULE 56 TO SAY, WE NEED DISCOVERY

INTO THIS BECAUSE WE THINK WE ARE GOING TO FIND A, B, AND C.  

THEY DON'T DISPUTE THAT THESE GUNS, THESE OFF-ROSTER

HANDGUNS, ARE IN COMMON USE.  AND IF YOU GET DOWN IN THE WEEDS

AND LOOK AT THE THIRD-AMENDED COMPLAINT AND THE ANSWER, IT IS

ANOTHER REASON WHY THIS ARGUMENT DOESN'T WORK.  

I MEAN, HELLER IS THE ULTIMATE REASON WHY IT DOESN'T

WORK, BUT THIS IS A TECHNICAL LOGISTICAL MATTER HERE AMONG

THE -- IN THE LITIGATION.  
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PARAGRAPHS 80 TO 83 OF THE THIRD-AMENDED COMPLAINT

GO THROUGH THE DIFFERENT FEATURES REQUIRED BY THE LAW AND SAY

HANDGUNS WITHOUT THOSE FEATURES ARE STILL IN COMMON USE.

PARAGRAPH 109, THIRD-AMENDED COMPLAINT, SUMS IT ALL

UP AND SAYS THIS FUNDAMENTAL INDIVIDUAL RIGHT TO KEEP AND BEAR

FIREARMS INCLUDES THE RIGHT TO ACQUIRE MODERN HANDGUNS IN

COMMON USE FOR LAWFUL PURPOSES.  INDEED, ARMS THAT ARE

LAWFULLY SOLD AND POSSESSED THROUGHOUT THE UNITED STATES, SUCH

AS THOSE THE HANDGUN BAN PREVENTS THE COMMON LAW-ABIDING

CITIZENS FROM PURCHASING.  

SO LOOK AT THE STATE'S ANSWER TO THESE ALLEGATIONS.

IN EACH CASE, PARAGRAPHS 80 TO 83 AND PARAGRAPH 109, THE STATE

SAYS THE ALLEGATION CONSISTS OF LEGAL ARGUMENTS AND/OR

CONCLUSIONS THAT DO NOT REQUIRE ADMISSION OR DENIAL.  TO THE

EXTENT DENIAL IS REQUIRED, DEFENDANTS DENY THE ALLEGATIONS.  

IF THIS WAS REALLY SUBJECT TO DISPUTE, LIKE AN

ADJUDICATED FACT THAT WOULD BE SUBJECTED TO EVIDENCE, YOU CAN

BE ASSURED THE STATE WOULD HAVE DISPUTED IT.  IT IS NOT

SUBJECT TO DISPUTE BECAUSE IT IS A LEGISLATIVE FACT THAT

HELLER ALREADY ESTABLISHED.  

IF YOUR HONOR WOULD LIKE, I CAN PUT A LITTLE MORE

MEAT ON THE BONE ABOUT HOW HELLER DID THAT.

THE COURT:  THAT'S OKAY.

MR. BENBROOK:  SO, LET'S SEE.

THE SHORT ANSWER, OR THE SHORT SORT OF SUM-UP TO
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THAT TALK PART, IS MORE TIME IS NOT NEEDED TO GET INTO COMMON

USE ISSUES.  

AND THE -- ONE THING I HAVE TO RESPOND TO IS THIS --

THIS CAUSATION ARGUMENT.  I AM NOT FOLLOWING HOW THAT COULD

POSSIBLY WORK.  

THE SUGGESTION IS THAT WE DON'T KNOW WHY THE

MANUFACTURERS AREN'T PRODUCING GUNS THAT COMPLY WITH OUR LAW

AND THEREFORE WE CAN'T SHOW THE LAW IS CAUSING IT?

THE REALITY IS, THE LAW EXISTS, THE LAW BANS THE

GUNS THAT ARE BEING MANUFACTURED; AND THAT'S THE END OF THE

DISCUSSION.

MS. BOUTIN:  CAN I RESPOND THAT THAT POINT JUST

BEFORE I FORGET MY THOUGHTS ON THAT?

THE COURT:  YES.

MS. BOUTIN:  THERE HAS BEEN NO SHOWING OF WHICH

FEATURES OF THE GUNS DON'T COMPLY WITH THE UHA.  THERE IS NO

SHOWING OF DO THE GUNS NOT ON THE ROSTER NOT HAVE A SAFETY.

COULD THEY NOT COMPLY WITH THE DROP SAFETY REQUIREMENTS.  

SO TO SAY THAT THEY DON'T -- THAT THEY DON'T COMPLY

WITH THE PROVISIONS AS A WHOLE, MAYBE THEY WOULD -- MAYBE WHEN

IT COMES TO DO THEY HAVE A SAFETY, MAYBE THEY ALL HAVE

SAFETIES.  AGAIN, WE DON'T KNOW.  

YOU ARE LUMPING TOGETHER ALL OF THESE REQUIREMENTS

AND SAYING IT IS ONE THING, BUT THEY ARE SEPARATE

REQUIREMENTS.  AND JUST BECAUSE THEY ARE IN THE SAME PART OF
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THE PENAL CODE DOESN'T MEAN YOU CAN SAY THEY COLLECTIVELY

PREVENT THIS WHOLE SET OF FIREARMS FROM BEING LEGAL IN

CALIFORNIA TO BE SOLD.  

I AM SORRY.  I DON'T WANT TO INTERRUPT SINCE YOU ARE

STILL GOING, SO PLEASE PROCEED.

MR. BENBROOK:  YEAH.  I HAVE ALREADY ADDRESSED THAT,

YOUR HONOR.  

THE GUNS THAT AREN'T ON THE ROSTER ARE IN COMMON USE

AND THEREFORE CAN'T BE BANNED.  SO THAT'S THE SHOWING WE NEED

TO MAKE, WHICH WE HAVE DONE.  AND SO, THEREFORE, THE QUESTION

THEN COMES TO THE HISTORICAL ANALYSIS, WHICH THE STATE ALSO

HAS NOT BEEN ABLE TO CARRY ITS BURDEN.

THE COURT:  GUNS THAT ARE IN COMMON USE CAN BE

BANNED IF THE STATE MEETS THE SECOND PRONG.  WOULD THAT BE

FAIR?  IF SHOWING --

MR. BENBROOK:  WELL --

THE COURT:  -- HISTORICAL ANALOG.

MR. BENBROOK:  ACTUALLY, NO.  I DON'T WANT TO

SUGGEST THAT BECAUSE WE STATE, AND THE STATE DOESN'T

ADEQUATELY RESPOND TO IT, HELLER ESTABLISHES THAT BECAUSE --

HELLER'S HISTORICAL ANALYSIS ESTABLISHES THAT THE DANGEROUS

AND UNUSUAL LIMITATION ON THE SCOPE ESTABLISHES THAT GUNS THAT

ARE IN COMMON USE ARE PROTECTED BY THE SECOND AMENDMENT; AND,

IN OTHER WORDS, CAN'T BE BANNED.  I MEAN, THAT'S -- THAT'S OUR

SORT OF TOP-LINE ARGUMENT.
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THE COURT:  WHAT ABOUT HELLER'S --

MR. BENBROOK:  BUT EVEN IF YOU DON'T ACCEPT THAT

ARGUMENT WE GO THROUGH THE STEPS.

THE COURT:  HELLER ALSO SETS OUT OTHER LIMITATIONS

TO THE SECOND AMENDMENT, INCLUDING FELONS, MENTAL HEALTH

ISSUES, SENSITIVE PLACES, DANGEROUS AND UNUSUAL, AND IT

MENTIONS CONDITIONS ON THE COMMERCIAL SALE OF ARMS.  

SO, IN SOME WAYS I THINK THE STATE IS ARGUING, OR

MAYBE IT IS DIRECTLY ARGUING, THAT THE UHA OPERATES AS

CONDITIONS ON THE COMMERCIAL SALE OF ARMS, AND HELLER WOULD

ALLOW FOR SOME CONDITIONS.  THESE ARE GOOD CONDITIONS, THEY

PROMOTE SAFETY.  

HOW DO YOU RESPOND TO THAT ARGUMENT?

MR. BENBROOK:  I RESPOND THAT YOUR HONOR CONSIDERED

A VERY SIMILAR ARGUMENT IN THIS CASE BEFORE BRUEN AND REJECTED

IT AT THE MOTION TO DISMISS STAGE.  THAT IS DOCKET NO. 17,

PAGES 9 THROUGH 12.  

THAT ANALYSIS WAS DONE EVEN BEFORE BRUEN CAME OUT.

AND BRUEN, OF COURSE, ELABORATED AND CLARIFIED ON HELLER WITH

THE TEXT AND HISTORY TEST.  

THE SHORTEST, AND I THINK BEST, ANSWER TO YOUR

QUESTION IS THE LANGUAGE IN HELLER THAT SAYS WE DON'T CALL

INTO QUESTION LONGSTANDING REGULATIONS AND -- BUT

COMMERCIAL -- CONDITIONS AND QUALIFICATIONS ON COMMERCIAL SALE

OF ARMS, BECAUSE THERE MAY HAVE BEEN SOME LONGSTANDING
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QUALIFICATIONS IT DOESN'T MEAN ANY NEW QUALIFICATION IS

PRESUMPTIVELY LAWFUL.  AND THIS PLAINLY IS A VERY NEW STYLE OF

REGULATION.  

SO I THINK THAT'S THE SHORTEST AND BEST ANSWER.

THE COURT:  ALL RIGHT.

ANY OTHER RESPONSES OR COMMENTS TO THE COURT'S

INITIAL QUESTIONS OF THE STATE?

MR. BENBROOK:  NOT THAT I FEEL LIKE I NEED TO COVER

RIGHT NOW.

THE COURT:  ALL RIGHT.

SO IF WE ASSUME THAT THE UHA, ITS VARIOUS

PROVISIONS, ARE COVERED BY THE SECOND AMENDMENT, THEN WE GO

INTO THE SECOND PRONG WHERE THE BURDEN IS ON THE STATE TO

IDENTIFY A REGULATION THAT IS CONSISTENT -- OR TO SHOW THAT

THIS REGULATION, THE UHA AND ITS VARIOUS PROVISIONS, ARE

CONSISTENT WITH THIS NATION'S HISTORICAL TRADITION OF FIREARM

REGULATION.

AND HERE, THE STATE HAS COME FORWARD WITH TWO

PRINCIPAL KINDS OF REGULATIONS.  ONE HAS TO DO, I THINK, WITH

THE 1805 LAW IN MASSACHUSETTS DEALING WITH HAVING THE GUN

TESTED TO MAKE SURE IT DISCHARGES, IT IS OPERABLE.  AND THEN

IT GETS STAMPED OR SERIALIZED.  

AND THEN THE SECOND BATCH OF LAW RELATES TO 19TH

CENTURY FIRE SAFETY REGULATIONS ALLOWING OR PROHIBITING

GUNPOWDER, I THINK ALLOWING FOR SEARCH AND INSPECTION, THAT
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KIND OF THING.  

AND THE PLAINTIFFS' ARGUMENT IS THAT IS NOT PRECISE

ENOUGH.  THAT ONE HAS TO DO WITH PREVENTING FIRES WHEN THERE

WERE A LOT OF WOODEN HOMES AND CANDLES, AND DOESN'T HAVE

ANYTHING TO DO WITH HANDGUN SAFETY.  AND THEN THE

MASSACHUSETTS LAW HAS TO DO WITH OPERABILITY, MAKING SURE IT

WORKS, IT FIRES, BUT IT IS NOT REQUIRING CERTAIN SAFETY

FEATURES OR NOT NEARLY THAT NARROW SO THAT THEY ARE GENERALLY

OFF TOPIC.  

HOW DO YOU RESPOND TO THOSE ARGUMENTS?

MS. BOUTIN:  SURE, YOUR HONOR.

JUST HAVING TO DO WITH YOUR LAST POINT, I THINK WHEN

WE ARE GETTING INTO THE NUANCES OF THE LAW AND ALSO WHEN WE

ARE TALKING ABOUT THEIR JUSTIFICATION AND THEIR PURPOSE,

BECAUSE BRUEN TELLS US WE LOOK TO WHETHER THERE IS COMPARABLE

JUSTIFICATION FOR THE LAW COMPARED TO TODAY'S LAW AND WHETHER

THERE IS COMPARABLE PURPOSE.  

I THINK WHAT THIS GOES TO SHOW IS THAT IT IS A MORE

COMPLICATED ANALYSIS THAN JUST LOOKING AT THE PLAIN TEXT OF A

LAW AND WHERE IT WAS AND WHAT YEAR, AND IT IS WHY HAVING

HISTORIANS TAKE A LOOK AT IT AND HAVING HISTORIANS INVOLVED TO

BE ABLE TO INTERPRET THE LAWS AND WHAT WAS BEHIND THEM AND

WHAT THE BURDEN WAS AND WHAT THE PURPOSE WAS.  AND I THINK

THAT THAT -- IT SHOWS WHY THAT IS IMPORTANT AND IT SHOWS WHY

THIS IS A VERY COMPLEX AND TIME-CONSUMING UNDERTAKING.  
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BUT TO TAKE A STEP BACK FURTHER.  I THINK -- I THINK

YOUR UNDERSTANDING OF WHERE PLAINTIFF IS COMING FROM IS

CORRECT.  AND I THINK WHAT IS IMPORTANT TO LOOK AT HERE IS,

AGAIN, THE WAY THAT BRUEN TELLS US TO LOOK FOR THESE

ANALOGIES.  

AS BRUEN SAYS, YOU ARE LOOKING FOR HISTORICAL

ANALOGS, NOT HISTORICAL TWINS.  THAT IS THE PHRASE THAT THE

COURT USES.  AND IT KIND OF SETS FORTH TWO WAYS IN WHICH AN

ANALOGY MAY BE BROAD, AND BROADER THAN WAS THE CASE IN BRUEN

BECAUSE THE COURT SAID IN BRUEN THESE -- THESE TWO THINGS DID

NOT APPLY.  ONE IS THAT THERE ARE TECHNOLOGICAL ADVANCEMENTS

SINCE THE HISTORICAL TIMES IN QUESTION; AND, TWO, IF THERE ARE

CHANGES IN SOCIETAL CONCERNS.  AND BOTH OF THOSE APPLY HERE

AND ALLOW FOR BROAD ANALOGY.  

IN THE CASE OF TECHNOLOGY, IF WE ARE TALKING ABOUT

THE CLI, MDM, AND MICROSTAMPING, AND PERHAPS TO SOME EXTENT IF

WE ARE TALKING ABOUT SOME OF THE OTHER TECHNOLOGICAL FEATURES,

YOU KNOW, THAT WAS NOT -- THAT WAS NOT TECHNOLOGICALLY

FEASIBLE, CERTAINLY AT THE TIME OF THE FOUNDING AND IN MOST

TIMES IN HISTORY.  

YOU KNOW, HANDGUNS WERE NOT EVEN WIDESPREAD UNTIL

THE 1800'S, SO CERTAINLY HAVING THOSE TECHNICAL FEATURES ON

THE GUNS WAS NOT HAPPENING DURING MUCH OF HISTORY.  AND

BECAUSE THEY WERE NOT AS WIDESPREAD THERE WASN'T AS MUCH OF A

SOCIETAL CONCERN ABOUT ACCIDENTAL DISCHARGES AND WHEN IT COMES
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TO CHILDREN.  

SO THOSE TWO METRICS SET FORTH BY THE COURT ALLOW

FOR A BROADER ANALOGY.  

AND THESE GUNPOWDER LAWS THAT WE ARE TALKING ABOUT,

IN PARTICULAR, WERE EXTREMELY WIDESPREAD.  I THINK WE ONLY

SUBMITTED AS EXHIBITS TWO, BUT AS DR. CORNELL SAYS IN HIS

DECLARATION, THEY ARE INCREDIBLY PREVALENT.  AND HE HAS

ALREADY IDENTIFIED MANY MORE, AND MANY MORE HAVE BEEN LISTED

IN THE MILLER CASE AND IN OTHER CASES.  SO THIS IS A QUESTION

OF MANY, MANY WIDESPREAD REGULATIONS OF HOW GUNPOWDER IS

STORED.  

AND WE ARE TALKING ABOUT -- SO WHAT WE ARE TALKING

ABOUT IS LAWS THAT REGULATED HOW YOU KEPT FIREARMS AND THEIR

COMPONENTS FROM CREATING ACCIDENTS AND FROM BEING SAFE.  THAT

IS WHAT WE ARE TALKING ABOUT AS FAR AS ANALOGY.  

OF COURSE WE ARE NOT GOING TO HAVE MICROSTAMPING

BACK IN 1776.  RIGHT?  OF COURSE WE ARE NOT GOING TO HAVE, YOU

KNOW, MAGAZINE DISCONNECT MECHANISM BACK IN 1776.  

SO I THINK A BROADER ANALOGY TOWARDS PREVENTING

ACCIDENTS FROM LOADED FIREARMS, WHETHER IT IS, OKAY, YES, THEY

CAUSE FIRES OR IS IT ACCIDENTAL DISCHARGE, I MEAN, FRANKLY, IT

PROBABLY -- STORAGE OF GUNPOWDER PROBABLY HELPED BOTH

PROBLEMS.  BUT, EITHER WAY, WE ARE TALKING ABOUT ACCIDENTS

THAT HAPPEN FROM LOADED GUNS.  

SO I THINK THAT KIND OF ANALOGY IS FINE, IT DOESN'T
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HAVE TO BE A HISTORICAL TWIN TO BE JUSTIFIED.  

AND, AGAIN, THEN THAT NEXT STEP.  I SPOKE BEFORE

ABOUT COMPARABLE BURDENS AND COMPARABLE JUSTIFICATIONS, AGAIN,

THE JUSTIFICATION IS -- IS COMPARABLE.  WE ARE TALKING ABOUT

KEEPING WEAPONS AND PEOPLE WHO HAVE WEAPONS IN THEIR HOMES

SAFE.  

AS FAR AT THE BURDEN GOES, AGAIN, WE ARE TALKING

ABOUT HAVING 800 DIFFERENT MODELS OF IPHONES 13'S AVAILABLE AS

OPPOSED TO ALSO HAVING SOME IPHONE 14'S AVAILABLE.  SO IT IS

GENUINELY NOT A LARGE BURDEN TO THE CORE SECOND AMENDMENT

RIGHT OF SELF-DEFENSE.

THE COURT:  THE GUNPOWDER LAWS, DID IT RELATE TO

ARMS THAT WERE LOADED, OR WAS THE FOCUS MORE ON GUNPOWDER.

BECAUSE THEN, AT THAT TIME, YOU HAD TO PUT POWDER DOWN THE

MUSKET AND YOU HAD TO STORE POWDER.  SO WEREN'T THEY FOCUSED

MORE ON THE -- 

MS. BOUTIN:  THERE IS SO MANY --

THE COURT:  -- PREVALENCE OF POWDER?

MS. BOUTIN:  THERE IS SO MANY DIFFERENT KINDS OF

LAWS, I DON'T WANT TO MAKE A REPRESENTATION THAT ISN'T

ACCURATE ON THAT.  

I DON'T KNOW, WITH CERTAINTY.  THERE MAY WELL

HAVE BEEN -- I AM SURE THAT -- I KNOW FOR A FACT SOME HAVE TO

DO WITH STORING, YOU KNOW, LARGER QUANTITIES.  THAT IS TRUE.

BUT I DON'T KNOW, SITTING HERE TODAY, HOW MANY OF THEM HAD TO
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DO WITH WHETHER OR NOT YOU CAN KEEP GUNPOWDER IN THE ACTUAL

GUN.

THE COURT:  AND WHAT ABOUT THE 1805 MASSACHUSETTS

LAW DEALING WITH TESTING TO SEE IF THE GUN DISCHARGES, AND

THEN IS STAMPED.  HOW IS THAT ANALOGOUS?

MS. BOUTIN:  SO THAT'S CERTAINLY ANALOGOUS TO, I

THINK, SEVERAL OF THE LAWS HAVING TO DO WITH SAFETY.  I MEAN,

YOU ARE MAKING SURE A GUN WORKS PROPERLY.  YOU ARE INSPECTING

IT, YOU ARE TESTING IT, AND YOU ARE GIVING IT THE GOVERNMENT

AND THE -- AND I AM GOING TO SAY IT WRONG -- IMAPREMATURE

[PH.] TO SAY, YES, THE GOVERNMENT APPROVES OF THIS WEAPON,

THIS WEAPON IS LEGAL FOR SALE BECAUSE IT PASSES OUR SAFETY

TEST.  

SO THAT IS A VERY, VERY CLOSELY ANALOGOUS LAW TO

WHAT WE ARE TALKING ABOUT HERE.

THE COURT:  ARE THERE ANY OTHER LAWS OR REGULATIONS,

OTHER THAN THESE TWO GENERAL CATEGORIES?

MS. BOUTIN:  AT THIS TIME THOSE CATEGORIES ARE THE

ONES WE HAVE BEEN ABLE TO IDENTIFY.  BUT, AS I HAVE SAID

BEFORE, WE WOULD LIKE ADDITIONAL TIME TO CONTINUE THE

RESEARCH.

THE COURT:  ALL RIGHT.  

IF I CAN INVITE YOUR RESPONSE.

MR. BENBROOK:  THANK YOU, YOUR HONOR.  

SO, IT IS CORRECT THAT BRUEN DOES NOT REQUIRE THE
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ANALOGICAL TWIN.  THE REASON -- PART OF THE REASON WHY IT EVEN

CONSIDERS ANALOGY IS TO ADDRESS THE ADVANCEMENTS THAT COUNSEL

SPOKE ABOUT IN TECHNOLOGY AND OTHER THINGS.  BUT BRUEN

CAUTIONED THAT, NOTWITHSTANDING THAT, WHEN YOU ARE DOING THIS

HISTORICAL ANALYSIS TO LOOK FOR AT LEAST AN ANALOGOUS

TRADITION.  IT HAS TO BE WELL-ESTABLISHED AND REPRESENTATIVE.  

AND TO BE SUFFICIENTLY ANALOGOUS IT HAS TO HAVE A

SIMILAR HOW AND WHY, AS THE -- AS THE COURT SAID.  REGULATE IN

A SIMILAR WAY FOR SIMILAR REASONS.  AND THE BURDEN, IT

STRESSED, NEEDS TO BE COMPARABLE.

SO THE WHY HERE IS VERY IMPORTANT.  THE STATE IS

VERY CANDID THAT THE MAIN REASON IT HAS THIS LAW IS TO CHANGE

THE GUN MARKET, TO CHANGE THE WAY MANUFACTURERS OFFER

FIREARMS, OFFER HANDGUNS.  

BUT, IN ANY EVENT, LET'S JUST LOOK AT WHAT THEY PUT

UP -- 

ACTUALLY, BEFORE WE DO THAT, TO RETURN TO THE

QUESTION OF TIME.  

PROFESSOR CORNELL IS NOT BASHFUL ABOUT TALKING ABOUT

HIS QUALIFICATIONS AND KNOWLEDGE OF THE HISTORY OF GUN

REGULATIONS.  SO THEY HAVE HIRED A PROFESSOR WHO HOLDS HIMSELF

OUT AS AN EXPERT ON THE HISTORY OF GUN REGULATIONS.  

AND THAT'S HIS -- THAT'S WHAT HE DOES FOR A LIVING.

HE SUBMITS DECLARATIONS ALL AROUND THE COUNTRY IN SECOND

AMENDMENT CASES.  SO HE IS -- HE KNOWS WHAT THE REGULATIONS
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ARE, IS WHAT I AM GETTING AT.  AND SO WE DON'T NEED MORE TIME.  

BUT, IN ANY EVENT, WE HAVE ADDRESSED THE PROVER LAW,

THE 1805 LAW IN MASSACHUSETTS.  BUT JUST TO REITERATE, IT

CAN'T BE A WELL-ESTABLISHED TRADITION BECAUSE IT IS ONE LAW IN

ONE STATE.  IT IS A TOTALLY DIFFERENT KIND OF REGULATION.  IT

TESTED FIRING AT TWO DIFFERENT ANGLES TO MAKE SURE THE GUNS

ACTUALLY WORKED AS INTENDED.  

IT DID NOT REQUIRE ANY FEATURES OF HANDGUNS, MUCH

LESS SAFETY FEATURES, AS COUNSEL IS CLAIMING.  IT IS NOT A

SAFETY LAW, IT IS A LAW -- THE TESTING IS TO SEE IF AT TWO

DIFFERENT ANGLES THE GUN FIRED A SPECIFIED NUMBER OF FEET.

AND IT DIDN'T SAY, WE ARE NOT GOING TO TEST GUNS THAT DON'T

HAVE CERTAIN FEATURES.  

ANY GUN -- AND HERE IS ANOTHER IMPORTANT LIMITATION.

IT IS NOT ANY GUN MANUFACTURED IN MASSACHUSETTS, IT IS ANY GUN

MANUFACTURED IN MASSACHUSETTS, OTHER THAN GUNS AT THE

SPRINGFIELD ARMORY, WHICH PROFESSOR CORNELL SAYS WAS BY FAR

THE LARGEST MANUFACTURER IN THE STATE.  SO IT DOESN'T EVEN

COVER ALL OF MASSACHUSETTS.

THE COURT:  WHY DID THEY IMPLEMENT THAT LAW?  AT

THAT TIME THE GOVERNMENT WAS REALLY ENCOURAGING THE

MANUFACTURE OF MUSKETS AND OTHER THINGS.  AND WAS THERE FRAUD

ON THE MARKET, A LOT OF JUNK GUNS, OR DO YOU KNOW?

MR. BENBROOK:  I DON'T KNOW THE ANSWER TO THAT.

WHAT IT REALLY SMACKS OF IS ALMOST PROTECTING THE MARKET OF

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ER-108

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-3, Page 46 of 283



    46

THE SPRINGFIELD ARMORY FROM COMPETITION, POTENTIALLY.

THE COURT:  OR THE SPRINGFIELD ARMORY COULD BE KNOWN

AS A RELIABLE GUN MANUFACTURER.

MR. BENBROOK:  YES, THAT IS POSSIBLE AS WELL.  

AND THE STAMPING REQUIREMENT THERE CANNOT POSSIBLY

BE ANALOGIZED TO THE MICROSTAMPING FEATURE HERE.  IF A GUN

PASSED THE TEST UNDER THE 1805 MASSACHUSETTS LAW, THE PROVER

WOULD STAMP HIS INITIALS ON THE BARREL OF THE GUN WITH

ORDINARY ENGRAVING TOOLS OF THE TIME.  

HERE, THE PURPOSE OF THE MICROSTAMPING REQUIREMENT,

AS HAS BEEN STATED AND IS STATED IN THE BRIEFING, IS TO HELP

SOLVE CRIMES.  IT IS NOT ABOUT SAFETY OR OPERABILITY OF GUNS.  

AND THERE WAS SOME SUGGESTION THAT THE GUNPOWDER

STORAGE LAWS WERE -- FELL IN THE CATEGORY OF LAWS TO, QUOTE,

KEEP FIREARMS SAFE AND TO PREVENT ACCIDENTS FROM LOADED GUNS.  

THAT CAN'T BE THE CASE WITH GUNPOWDER LAWS.

GUNPOWDER LAWS, SUCH AS THE ONE CITED IN EXHIBIT 5 TO

PROFESSOR CORNELL'S DECLARATION, IS JUST SIMPLY A LIMIT ON THE

AMOUNT OF GUNPOWDER THAT YOU CAN KEEP IN YOUR HOUSE.  AS YOUR

HONOR STATED, THAT IS PLAINLY A FIRE SAFETY REGULATION.

THE SEPARATE ONE THAT WAS CITED, THE MASSACHUSETTS

LAW PROHIBITING STORING LOADED WEAPONS IN BOSTON HOUSES,

HELLER ALREADY TALKED ABOUT THAT AND SAID IT IS NOT ABOUT

SAFETY IT IS ABOUT ASSISTING FIREFIGHTERS AND PREVENTING

FIRES.  AND THE TEXT OF THE LAW SAYS IT RIGHT ON ITS FACE IT
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IS ABOUT FIRE SAFETY.  

SO THESE -- THESE LAWS ARE NOT SUFFICIENTLY

ANALOGOUS TO SAVE THE UHA, YOUR HONOR.

THE COURT:  AND IF THAT IS CORRECT, TELL ME AGAIN

WHAT IS THE SCOPE OF THE INJUNCTION, WHAT IS ENJOINED.

BECAUSE IN THE ARGUMENT IN THE BRIEFING THE PLAINTIFFS CABINED

TOGETHER ALL OF THE VARIOUS PROVISIONS, AND THEN CHARACTERIZE

IT AS A HANDGUN BAN.  BUT ANY INJUNCTION HAS TO BE SPECIFIC.

MR. BENBROOK:  WELL, YES.  WE ARE ASKING TO PREVENT

THE OPERATION OF EACH OF THESE FEATURES TO PREVENT -- THAT

PREVENT GUNS FROM BEING AVAILABLE FOR SALE -- GUNS IN COMMON

USE ELSEWHERE IN THE COUNTRY FROM BEING AVAILABLE FOR SALE IN

CALIFORNIA.  

THE NOTICE ASKS FOR AN INJUNCTION ENJOINING

ENFORCEMENT OF THE STATE OF CALIFORNIA'S PROHIBITION ON THE

RETAIL SALE OF HANDGUNS THAT ARE NOT LISTED ON THE ROSTER.

THAT'S THE SCOPE.

THE COURT:  THAT WOULD INCLUDE ALL OF THESE VARIOUS

PROVISIONS.

MR. BENBROOK:  YES.

THE COURT:  BECAUSE IN SOME WAY, SHAPE, OR FORM THEY

ARE REGULATING GUNS IN COMMON USE; WHICH THEY CANNOT DO, THE

ARGUMENTS YOU HAVE MADE.

MR. BENBROOK:  THAT'S RIGHT, YOUR HONOR.

THE COURT:  THEN GIVE ME YOUR SPECIFIC ARGUMENT AS
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TO THE ROSTER.  THAT IS, OF COURSE, A SEPARATE PROVISION, THE

THREE-TO-ONE.

MR. BENBROOK:  WELL, SO, RESPECTFULLY, THAT'S

REFERRED TO AS THE ROSTER REMOVAL PROVISION.  

THE COURT:  RIGHT.

MR. BENBROOK:  AS OPPOSED TO THE ROSTER.  

AND IF THE -- IF WE ARE SUCCESSFUL AS TO OUR THEORY,

THAT WOULD NECESSARILY GO AWAY BECAUSE THE ROSTER GOES AWAY.   

AT SOME POINT I WANT TO TALK ABOUT THE OTHER

PRELIMINARY INJUNCTION FACTORS, UNDERSTANDING THAT I -- THAT

OUR HOPE IS THAT YOUR HONOR IS -- WILL BE PREPARED TO ADDRESS

THIS AS A SUMMARY JUDGMENT MOTION.  BUT I DON'T WANT TO JUMP

THE -- JUMP THE GUN.  PARDON ME FOR SAYING THAT.  BUT WHEN THE

TIME IS RIGHT, PLEASE ALLOW ME TO ADDRESS THAT.

THE COURT:  ALL RIGHT.

TURNING TO THE STATE FOR A MOMENT.

FIRST, DO YOU HAVE ANY RESPONSES, TOP OF MIND, TO

MR. BENBROOK, ANY COMMENTS HE MADE?

MS. BOUTIN:  THANK YOU, YOUR HONOR.  

I THINK THE MAIN ONE IS -- AND I THINK THIS MAY COME

FROM TWO SESSIONS AGO FROM COUNSEL.  BUT HE SAID THAT WHEN IT

COMES TO LOOKING AT INDIVIDUAL PROVISIONS OF THE UHA, YOU CAN

LOOK AT THOSE AT THE SECOND STEP.  AND HE SAYS BANNING GUNS

FOR ANY REASON IS AGAINST THE SECOND AMENDMENT.

IT IS PLAINTIFFS' BURDEN TO SHOW, FOR EACH PROVISION
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THAT THEY WANT ENJOINED, IT IS THEIR BURDEN TO SHOW, UNDER

THEIR THEORY OF THE -- OF PLAIN TEXT READING, THAT THAT

PROVISION OF THE UHA, LET'S SAY HAVING A -- REQUIRING A SAFETY

ON A GUN, ACTUALLY DOES BAN A GUN.  THAT'S THEIR BURDEN IN

STEP ONE OF THE ANALYSIS UNDER BRUEN, THEY HAVE TO PROVE THAT

THE LAW STOPS THEM FROM KEEPING AND BEARING AN ARM.  

IF IT ONLY BROUGHT THIS SUIT CHALLENGING THE

STATUTORY PROVISION REQUIRING SAFETIES IT WOULD BE OBVIOUS.

THEY HAVE NOT SHOWN EVIDENCE THAT THAT REQUIREMENT STOPS THEM

FROM PURCHASING ANY HANDGUNS THAT THERE IS.  IT JUST DOESN'T.

SO I THINK SAYING THAT THAT COMES UP IN STEP TWO IS

NOT RIGHT, I THINK IT COMES UP IN STEP ONE.  AND THERE IS NO

QUESTION THAT THAT IS PLAINTIFFS' BURDEN ON THIS MOTION, AND

CERTAINLY WHETHER IT IS PRELIMINARY INJUNCTION OR SUMMARY

JUDGMENT.  

SO I DO THINK IT IS IMPORTANT TO BE CLEAR, THAT IS A

STEP-ONE ISSUE.

ANOTHER POINT I THINK WE ARE -- I THINK WE ARE GOING

TO GET IN A MINUTE TO THE OTHER WINTER FACTORS.  I THINK,

HOPEFULLY, WE ARE HONING IN ON THE END OF THE MERITS ARGUMENT.  

I DO WANT TO -- I DO HAVE TWO BROADER POINTS I JUST

WANT TO BRING UP TO MAKE SURE THAT I DON'T FORGET TO SAY THEM.  

ONE, WE ACTUALLY DID COMPLY WITH RULE 56 WHEN IT

COMES FOR ASKING FOR DISCOVERY.  WE SUBMITTED AN APPLICATION

ALONG WITH OUR OPPOSITION TO THAT MOTION SO THAT -- THE ISSUE
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OF THAT COMPLIANCE IS -- THAT SHOULD NOT BE AN ISSUE.  

AND THE OTHER IS SIMPLY -- AND I JUST DON'T WANT TO

FORGET TO SAY THIS.  IF YOUR HONOR IS INCLINED TO GRANT A

PRELIMINARY INJUNCTION, OR EVEN SUMMARY JUDGMENT, WE WOULD

CERTAINLY ASK THAT THE JUDGE STAY THAT RULING PENDING AN

APPEAL, FOR THE RECORD.

MR. BENBROOK:  YOUR HONOR, IF --

THE COURT:  YES.

MR. BENBROOK:  IF WE ARE IN THE CLEANUP MODE ON THIS

PART.

THE COURT:  YES.

MR. BENBROOK:  JUST TO BE CLEAR, OUR -- AS I HAVE

STATED AT LEAST ONCE, OUR POSITION IS THAT HELLER ESTABLISHED

THAT HANDGUNS IN COMMON USE CAN'T BE BANNED.  THAT HELLER HAS

DONE THE HISTORICAL ANALYSIS.  SO, YOU KNOW, MY DISCUSSION

ABOUT HISTORY IS IF YOUR HONOR DOESN'T AGREE WITH US ON THAT

BROAD TOP-LINE POINT, SO THAT'S MY -- I JUST WANT TO CLARIFY

THAT AGAIN.

ONE LAST POINT ON THE HISTORY POINT THAT I THINK

NEEDS TO BE EMPHASIZED IS THE STATE IS TRYING TO CATEGORIZE

ALL OF THESE HISTORICAL LAWS UNDER THE BROAD RUBRIC OF SAFETY,

SAY THE STATE HAS REGULATED SAFETY SO WE CAN REGULATE

SAFETY -- EXCUSE ME.  HISTORICALLY GOVERNMENTS HAVE REGULATED

SAFETY SO THEREFORE WE CAN REGULATE SAFETY.  

I JUST WANT TO EMPHASIZE, THAT IS FAR TOO BROAD A
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LEVEL OF GENERALITY TO SATISFY WHAT BRUEN CALLS FOR, AS I --

AS I SPECIFIED EARLIER.

THE COURT:  IS THAT YOUR OBJECTION, IN PART, TO

PROFESSOR CORNELL?  HE MAKES THE ARGUMENT THAT HISTORICALLY

THE STATES HAVE FREELY EXERCISED POLICE POWER TO PROMOTE

SAFETY AND THEY HAVE DONE IT IN THE FIELD OF FIREARMS, AND SO

THAT THEY OUGHT TO BE ABLE TO REGULATE HERE, AS THEY ARE,

UNDER THE UHA.

MR. BENBROOK:  ABSOLUTELY.  MUCH OF HIS DECLARATION

IS ALONG THOSE LINES, AS WE NOTED IN THE REPLY BRIEF.  AND

THAT IS TO THE EXTENT HE DID TRY TO IDENTIFY PARTICULAR

REGULATIONS IN THE PAST, THOSE ARE THE ONES WE HONED IN ON IN

OUR REPLY.

THE COURT:  ALL RIGHT.

WHAT IS YOUR RESPONSE, IF THE COURT WERE TO GRANT

PRELIMINARY INJUNCTION OR THE RULE 56 MOTION, THAT IT OUGHT TO

BE STAYED PENDING APPEAL?  

MR. BENBROOK:  I THINK THAT KIND OF FOLDS IN WITH

THE OTHER WINTER FACTORS, FRANKLY, GIVEN THE CONSIDERATIONS ON

A STAY.  AND THE ARGUMENT -- SO THE STATE'S MAIN ARGUMENT, I

BELIEVE, IF THAT WERE TO HAPPEN, JUST I THINK HAS BEEN

PREVIEWED ALREADY; WHICH IS, WE CAN'T HAVE THIS ENJOINED

BECAUSE IF WE DO ALL OF THESE UNSAFE HANDGUNS, IN QUOTES,

UNSAFE HANDGUNS, WILL FLOOD THE MARKET.  

SO LET'S UNPACK WHAT THAT ARGUMENT WOULD LOOK LIKE.
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ALL OF THE SEMIAUTOMATIC HANDGUNS THAT ARE BANNED

CURRENTLY HAVE ALL OF THE SAME BASIC FEATURES AS THE HUNDREDS

OF HANDGUNS THAT ARE GRANDFATHERED IN.  HANDGUN, ROUGHLY

COMPARABLE LENGTH, FIRES ONE BULLET AT A TIME; THEY ARE IN THE

SAME CLASS OR CATEGORY OF HANDGUNS.

SO WHAT THE STATE IS SAYING IS WE CAN'T LET NEW GUNS

DEVELOPED OVER THE PAST 15 YEARS TO BE SOLD SINCE THEY

PROBABLY DON'T HAVE TWO OF THE FEATURES THAT ARE REQUIRED:  A

CHAMBER LOAD INDICATOR OR THE MAGAZINE DISCONNECT.  

AND THERE IS NO DISPUTE THEY DON'T ALSO HAVE THE

MICROSTAMPING.  AND NEVER MIND THAT NO GUN HAS ALL THREE.  

BUT THIS ARGUMENT BREAKS DOWN WHEN YOU CONSIDER THE

GRANDFATHERING OF GUNS THAT ARE ON THE ROSTER.  

THE GONZALEZ DECLARATION, AT PARAGRAPH 19, SHOWS

THAT 829 GUNS ARE ON THE ROSTER CURRENTLY, AND ONLY 32 OF THEM

HAVE BOTH FEATURES THAT THE STATE SAY ARE CRITICAL, THE CLI

AND THE MAGAZINE DISCONNECT MECHANISM.  IN OTHER WORDS, 797 OF

THE GUNS DON'T HAVE EITHER.  

SO THIS GRANDFATHERING DOOMS THE ARGUMENT THAT

UNSAFE GUNS WILL POUR IN.  AND THE ROSTER REMOVAL, I MEAN --

WELL, SCRATCH THAT.

NEXT POINT.

WE POINT OUT, THROUGH THE PHILLIPS DECLARATION, THE

PERVERSE REALITY THAT BY NOT ALLOWING ANY NEW GUNS FOR 15

YEARS THE STATE HAS MISSED OUT ON ACTUAL SAFETY IMPROVEMENTS
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THAT MANUFACTURERS HAVE MADE.  SO, RESPECTFULLY, YOUR HONOR,

SCAREMONGERING FROM THE STATE IS NOT A BASIS FOR NOT ENJOINING

OR FOR STAYING PENDING APPEAL.

THE COURT:  ALL RIGHT.

ALTHOUGH, OF COURSE, THE STATE, IF A STAY WERE NOT

ISSUED HERE, WOULD SIMPLY SEEK ONE WITH THE NINTH CIRCUIT.

MR. BENBROOK:  LIKELY WOULD, YES.  THAT WOULDN'T BE

A SURPRISE.

THE COURT:  A QUESTION.  I THINK I KNOW THE ANSWER,

BUT WANTED TO GET YOUR THOUGHTS ON THIS, AS WELL.  

IN THE MOTION, I THINK YOU NOTED THAT HAVING A

CHOICE IN THE TYPE OF FIREARM IS NEITHER RELEVANT NOR

NECESSARY.  WHAT DID YOU MEAN BY THAT?

MR. BENBROOK:  WHERE DID I SAY THAT -- WHERE DID WE

SAY THAT?

THE COURT:  THERE IS A POINT HERE IN THE MOTION FOR

PRELIMINARY INJUNCTION AT PAGE 10.  I THINK WHEN THE STATE WAS

POINTING OUT THAT PLAINTIFFS DON'T GET TO PICK AND CHOOSE

WHICH HANDGUNS THEY WANT, THAT THEY STILL HAVE HANDGUNS ON THE

ROSTER THEY CAN PURCHASE.

THE ARGUMENT, I THOUGHT, WAS BY THE PLAINTIFF THAT

HAVING A CHOICE IN TYPE OF FIREARM IS NEITHER RELEVANT NOR

NECESSARY, AT PAGE 10.  I THINK THAT MIGHT BE IN THE REPLY.

MR. BENBROOK:  YEAH.  THAT DOESN'T SOUND LIKE

SOMETHING -- THAT SOUNDS INCONSISTENT WITH WHAT WE ARE
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ARGUING, YOUR HONOR.  THAT IS WHY IT WOULD BE GREAT IF WE

COULD FIND AN ACTUAL CITE.

THE COURT:  IF I MAY GET THAT FOR YOU.  I THINK IT

IS IN YOUR MOTION AT PAGE 10.  I AM NOT FINDING IT NOW.

MR. BENBROOK:  WELL, IF THAT STATEMENT WERE MADE

SOMEWHERE, THAT DOES NOT SOUND CONSISTENT WITH WHAT WE ARE

ARGUING.  

THE COURT:  YES.

MR. BENBROOK:  INDEED, CHOICE IS INHERENT IN THE

RIGHT TO SELF-DEFENSE.

THE COURT:  OKAY.  LET ME TAKE ONE OTHER LOOK HERE.

WELL, THAT'S ALL RIGHT.  

I THINK I HAVE ALL OF MY QUESTIONS ANSWERED.  I WAS

GOING THROUGH MY NOTES THERE.  

ARE THERE ANY ADDITIONAL COMMENTS OR POINTS TO MAKE

BEFORE WE CLOSE THE HEARING?

MS. BOUTIN:  I WOULD LIKE TO RESPOND, YOUR HONOR.

THE COURT:  YES.

MS. BOUTIN:  THANK YOU.

ONE LAST POINT ON THE HISTORICAL ANALOGY ISSUE THAT

I THINK IS IMPORTANT IS THAT THE ANALOGOUS CATEGORY OF LAWS IS

NOT JUST SAFETY.  CERTAINLY FOR MANY OF THE UHA PROVISIONS IT

IS NOT JUST LAWS ABOUT SAFETY, IT IS LAWS ABOUT CONTROLLING

THE VOLATILITY OF FIREARMS AND THEIR COMPONENTS IN THE -- AND

MAKING IT SAFER IN THE HOME TO HAVE THOSE PARTS.  IT IS NOT
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JUST GENERAL GUN SAFETY.  

I THINK EVERYONE AGREES THAT, YOU KNOW, GUNS HAVE

THE POTENTIAL TO BE DANGEROUS.  AND SO, YES, A BROAD CATEGORY

-- SAFETY IS A FAIRLY BROAD CATEGORY IN THIS CONTEXT.  BUT

CERTAINLY WHEN WE ARE ANALOGIZING TO A LOT OF THE PROVISIONS

YOU CAN GO A LOT NARROWER THAN THAT.  

THE NEXT POINT.  WHEN WE WERE TALKING ABOUT THE

INJUNCTION FACTORS PLAINTIFFS' COUNSEL SPOKE ABOUT THE BURDEN

ON THE STATE SAYING THAT, YOU KNOW, UNSAFE HANDGUNS AREN'T

GOING TO, YOU KNOW, POUR IN IF THERE IS, I GUESS -- AN

INJUNCTION AND STAY ARE SIMILAR IN A SENSE BECAUSE IN BOTH

CASES WE ARE TALKING ABOUT PENDING A DECISION ON THE MERITS

WHETHER OR NOT THE LAW WILL BE ENJOINED.  

BUT, I MEAN, PURCHASING NEW -- EXCITING NEW MODELS

OF HANDGUNS WITHOUT THESE COMPONENTS IS EXACTLY WHAT

PLAINTIFFS ARE SEEKING TO DO.  SO I THINK -- I THINK CLAIMING

THAT THERE WON'T BE A LOT OF PURCHASES OF A LOT OF NEW

HANDGUNS THAT DON'T HAVE THESE SAFETY FEATURES DOESN'T REALLY

RING TRUE.  

AND, YOU KNOW, THERE MIGHT BE SOME ASPECTS OF

CERTAIN HANDGUNS THAT MAKE HANDGUNS SAFER, INCLUDING POSSIBLY

CERTAIN ASPECTS OF OFF-ROSTER HANDGUNS.  THAT IS POSSIBLE.

BUT WE KNOW THAT THESE FEATURES CAN SAVE LIVES, ESPECIALLY OF

CHILDREN IN HOMES.  WE KNOW THAT.  THERE HAS BEEN STUDIES ON

THAT.  
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SO TO SAY THAT THEY ARE SIMILAR AND THEY ARE NOT

TALKING ABOUT BIG DIFFERENCES BETWEEN THESE HANDGUNS, THERE

ARE MAJOR DIFFERENCES BETWEEN THESE HANDGUNS.  

AND IT IS A BELL YOU CAN'T UNRING BECAUSE IF -- IF

THE INJUNCTION IS ABLE TO TAKE EFFECT, THE HANDGUNS COULD

THEORETICALLY BE PURCHASED.  AND THERE IS NOTHING IN THE

UNSAFE HANDGUN ACT THAT OUTLAWS POSSESSION OF THESE HANDGUNS

SO YOU CAN'T TAKE THEM AWAY FROM PEOPLE ONCE THEY ARE

PURCHASED.  

SO THAT IS WHY AN INJUNCTION IS NOT APPROPRIATE HERE

IN TERMS OF THE PUBLIC INTEREST, WHY A STAY WOULD BE

APPROPRIATE, IF NECESSARY.  

AND, PARTICULARLY, I THINK, ALSO LOOKING AT THE

STATUS QUO AND THE FACT THAT THIS -- THESE REQUIREMENTS HAVE

BEEN THE STATUS QUO FOR, YOU KNOW, SOMETHING OVER 15 YEARS AS

COMPARED TO THE TIMELINE WE ARE LOOKING AT BETWEEN NOW AND --

AND GETTING MORE INSIGHT INTO WHAT THE FINAL JUDGMENT MAY BE.

THE COURT:  MANY OF THESE BANNED HANDGUNS ARE

ALREADY IN THE MARKET THROUGH THE EXCEPTIONS, THE FAMILIAL

EXCHANGE EXCEPTION AND LAW ENFORCEMENT BUYING THEM AND THEN

SELLING THEM.  AM I CORRECT?

MS. BOUTIN:  YOUR HONOR, I'M NOT -- I DON'T KNOW THE

NUMBERS.  I CAN'T SAY IF "MANY" IS AN ACCURATE REPRESENTATION

OR NOT.

I DO KNOW, WITH RESPECT TO LAW ENFORCEMENT, THE
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LAW -- THE EXCEPTIONS ARE DIFFERENT FOR DIFFERENT TYPES OF LAW

ENFORCEMENT.  SO A POLICE OFFICER, PER SE, THE EXCEPTION

PROBABLY IS A LITTLE BIT MORE BROADLY AS FAR AS WHAT HE CAN DO

WITH THE HANDGUN AS OPPOSED TO OTHER TYPES OF OFFICERS THAT

ARE COVERED BY THE EXCEPTION.  SO THEY ARE NOT UNLIMITED AS TO

PUBLIC SAFETY OFFICERS.

THE COURT:  ALL RIGHT.  

MR. BENBROOK, ANYTHING IN ADDITION?  

I AM COMFORTABLE WITH THE BALANCE OF THE WINTER

FACTORS, SO I DON'T FEEL THE NEED FOR ANY DISCUSSION THERE.  I

WAS REALLY FOCUSED MORE ON THE MERITS DISCUSSION.

MR. BENBROOK:  YOUR HONOR, I HAVE ADDRESSED THESE

POINTS MULTIPLE -- IN SOME CASES MULTIPLE TIMES ALREADY, SO I

AM READY TO STOP TALKING.  

THE COURT:  ALL RIGHT.

MR. BENBROOK:  AND I APPRECIATE YOUR CLOSE ATTENTION

TO THE PAPERS.

THE COURT:  YOU ARE WELCOME.  THE BRIEFING WAS

EXCELLENT, MUCH APPRECIATED.  THESE ARE GREAT ISSUES.  VERY

PRINCIPLED DIFFERENCES.  AND, OF COURSE, THE COURT'S

OBLIGATION IS A NARROW ONE, NOT MAKING POLICY DETERMINATIONS

OR POLITICAL CONSIDERATIONS BUT SIMPLY DOING AS I AM

INSTRUCTED, UNDER THE LAW, AND MAKING THE BEST JUDGMENT I CAN.

SO I WILL TAKE EVERYTHING UNDER SUBMISSION.  ISSUE

AN ORDER, I HOPE FAIRLY SOON.  AND CONSIDER ALL OF THESE
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VARIOUS ISSUES INCLUDING, IF AN INJUNCTION IS GRANTED, BOND

AND STAYS, AND ALL OF THOSE ISSUES I WILL TAKE UNDER

SUBMISSION.

THANK YOU VERY MUCH.

MS. BOUTIN:  THANK YOU, YOUR HONOR.

THE COURT:  HAVE A GOOD WEEKEND.

MR. BENBROOK:  THANK YOU, YOUR HONOR.

*  *  * 

I CERTIFY THAT THE FOREGOING IS A CORRECT
TRANSCRIPT FROM THE RECORD OF PROCEEDINGS 
IN THE ABOVE-ENTITLED MATTER. 

 
          S/LEEANN PENCE                     2/21/2023                   

LEEANN PENCE, OFFICIAL COURT REPORTER   DATE

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ER-121

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-3, Page 59 of 283



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
1

Declaration of Gabrielle Boutin  (3:20-cv-02190-DMS-DEB)
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Supervising Deputy Attorney General
GABRIELLE D. BOUTIN
Deputy Attorney General
State Bar No. 267308
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E-mail:  Gabrielle.Boutin@doj.ca.gov

Attorneys for Defendants Rob Bonta, in his
official capacity as California Attorney
General, and Allison Mendoza, in her official
capacity as Acting Director of the
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FOR THE SOUTHERN DISTRICT OF CALIFORNIA

CIVIL DIVISION

LANA RAE RENNA et al.,
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official capacity as Acting Director of
the Department of Justice Bureau of
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Declaration of Gabrielle Boutin  (3:20-cv-02190-DMS-DEB)

I, Gabrielle D. Boutin, hereby declare as follows:

1. I am a Deputy Attorney General with the California Department of

Justice and serve as counsel in this action for Defendants Attorney General Rob

Bonta, in his official capacity, and Allison Mendoza, in her official capacity as

Acting Director of the Department of Justice Bureau of Firearms.   I make this

declaration in support of Defendants’ Application Pursuant to Fed. R. Civ. Proc.

56(d), as submitted in their Opposition to Plaintiffs’ Motion For Preliminary

Injunction or, Alternatively, Motion for Summary Judgment.  I have personal, first-

hand knowledge of the matters set forth below and, if called as a witness, I could

and would testify competently thereto.

2. Following the Supreme Court’s issuance of its opinion in New York State

Rifle & Pistol Association, Inc., v. Bruen, __ U.S.  __, 142 S.Ct. 2111 (2022), the

parties in this case stipulated to vacate the scheduling order in this case, and the

Court vacated the scheduling order on July 22, 2022.  ECF No. 46.  Since that time,

the parties have not discussed new case or discovery deadlines and the Court has

not issued a new scheduling order.  To date, neither party has taken discovery from

the other related to the second prong in the Bruen analysis for Second Amendment

claims: whether a firearm argument is “consistent with the Nation’s historical

tradition of firearm regulation.” Bruen, 142 S.Ct. at 2130.

3. On August 22, 2022, Plaintiffs filed a Second Amended Complaint

adding new claims.  ECF No. 49.  Plaintiffs subsequently filed a motion for

preliminary injunction related to some of the new claims, but did not seek relief in

that motion with respect to their present challenge to California’s Unsafe Handgun

Act. See ECF No. 53.  After briefing and oral argument, Plaintiffs withdrew their

motion on October 10, 2022.  ECF No. 63.

4. Plaintiffs filed their Third Amended Complaint on October 31, 2022

(ECF No. 67) and Defendants filed their Answer on November 14, 2022 (ECF No.

68).
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Declaration of Gabrielle Boutin  (3:20-cv-02190-DMS-DEB)

4. Without advance notice to Defendants, Plaintiffs filed their currently-

pending Motion for Preliminary Injunction or, Alternatively, Summary Judgment

on December 22, 2022.  ECF No. 71.  Because no discovery deadlines have been in

place, Defendants have therefore been forced to quickly retain expert guidance and

perform historical research in order to attempt to fully oppose the motion.

5. Defendants’ position is that this Court can and should deny Plaintiffs’

motion based on the existing record.  However, if the Court believes that injunctive

relief or summary judgment in favor of Plaintiffs may be appropriate, Defendants

respectfully request three additional months to complete expert discovery on the

issue of analogous historical firearm regulations, followed by further merits

briefing. See Fed. R. Civ. Proc. 56(d).

6. As Bruen itself acknowledged, the historical inquiry can be complex and

difficult. Bruen, 142 S.Ct. at 2134.  The research and analysis required to answer

the difficult historical questions posed by Bruen calls for a labor-intensive and

time-consuming process.  Despite working diligently since the filing of the

preliminary injunction motion, there remain areas of inquiry that Defendants have

not yet been able to explore fully, including a deeper canvass of historical state and

municipal laws and additional primary-source research to further understand and

contextualize the Nation’s traditions of firearms regulation and related regulations.

7. Accordingly, if the Court does not believe, based on the existing record,

that Plaintiff’s motion should be fully denied, Plaintiffs request additional time to

take discovery before the Court rules on the motion.
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Declaration of Gabrielle Boutin  (3:20-cv-02190-DMS-DEB)

I declare under penalty of perjury under the laws of the State of California that

the foregoing is true and correct and that this declaration was executed on January

27, 2023, in Davis, California.

/s/ Gabrielle D. Boutin
Gabrielle D. Boutin
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Declaration of Salvador Gonzalez  (3:20-cv-02190-DMS-DEB) 

 

ROB BONTA 
Attorney General of California 
ANTHONY R. HAKL 
Supervising Deputy Attorney General 
GABRIELLE D. BOUTIN 
Deputy Attorney General 
State Bar No. 267308 

1300 I Street, Suite 125 
P.O. Box 944255 
Sacramento, CA 94244-2550 
Telephone:  (916) 210-6053 
Fax:  (916) 324-8835 
E-mail:  Gabrielle.Boutin@doj.ca.gov 

Attorneys for Defendants Rob Bonta, in his 
official capacity as California Attorney 
General, and Allison Mendoza, in her official 
capacity as Acting Director of the 
Department of Justice Bureau of Firearms 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

CIVIL DIVISION 

LANA RAE RENNA et al., 

Plaintiffs, 

v. 

ROB BONTA, in his official capacity 
as Attorney General of California; 
and ALLISON MENDOZA, in her 
official capacity as Acting Director of 
the Department of Justice Bureau of 
Firearms, 

Defendants. 
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Date: February 10, 2023 
Time: 1:30 p.m. 
Dept: 13A (13th Floor) 
Judge: The Honorable Dana M. 

Sabraw 
Trial Date: None set 
Action Filed: 11/10/2020 
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Declaration of Salvador Gonzalez  (3:20-cv-02190-DMS-DEB) 

 

I, Salvador Gonzalez, declare under penalty of perjury that: 

1. I am over the age of 18 years and competent to make this declaration, 

which is based on my personal knowledge. 

2. I am a Special Agent Supervisor for the California Department of Justice 

(“CA DOJ”), Bureau of Firearms (“BOF”). 

3. My curriculum vitae is attached hereto as Exhibit A.  It contains a true 

and correct description of my educational background, professional achievements, 

and qualifications.  

4. In May 2005, I received a Bachelor of Science degree in Criminal 

Justice, and a Bachelor of Arts degree in Ethnic Studies, from the California State 

University, Sacramento.  

5. In addition, I have taken and completed multiple, formal courses on 

weapons use, maintenance, repair, and identification.  This includes completing: (a) 

a twenty-four hour “Law Enforcement & Military Colt M16/AR-15 Rifle 

Armorer’s Course” to safely use and maintain weapons; (b) an eight hour “Alcohol, 

Tobacco and Firearms Privately Made Firearms Training” on the identification of 

privately manufactured firearms; (c) a forty hour “California Peace Officer 

Standards and Training (POST)-approved Firearms Instructor/Range Master 

School” course; (d) an eight hour “Glock Armorer’s Course” on safe use and 

maintenance of weapons; (e) a ten hour firearms-investigation-and-identification 

training for law enforcement; and (f) a four hour assault-weapons-familiarization 

course for law enforcement. 

6. I have worked as a Special Agent Supervisor with CA DOJ for 

approximately four years.  I started working at CA DOJ approximately nine years 

ago and approximately seven of my eight years have been at BOF.  I am assigned to 

the Division of Law Enforcement, BOF.  BOF serves the people of California 

through education, regulation, and enforcement actions regarding the manufacture, 

sale, ownership, safety training, and transfer of firearms.   
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Declaration of Salvador Gonzalez  (3:20-cv-02190-DMS-DEB) 

 

7. My current job responsibilities at CA DOJ BOF involve the recovery, 

investigation, and identification of firearms.  In addition, over the past eight years, I 

have handled and fired semiautomatic handguns that are compliant with California 

law, including, specifically, handguns that contain a chamber load indicator and a 

magazine disconnect mechanism.  Over the course of my career, I have become 

proficient in the use and disassembly of various firearms, including the various 

structural components of firearms, and how they work together. 

8. For approximately the past three and a half years, I have overseen CA 

DOJ’s Roster of Certified Handguns (the “Roster”) approved for manufacture or 

sale in California, which involves determining whether handguns submitted by 

manufacturers contain the safety features required under California law.  Through 

this process, I have become familiar with the components of numerous handguns 

currently and previously on the Roster.   

9. The handguns on the Roster are suitable and sufficient for the purpose of 

self-defense.  They do not lack any features that render them materially less 

effective for self-defense than other handguns.  Some manufacturers have released 

updated models of semiautomatic pistols on the Roster that are currently ineligible 

to be added to the Roster.  However, these updated versions include only minor 

differences and are not materially more effective for self-defense than the versions 

on the Roster.  These include, for example, the fourth and fifth generations of the 

Glock 19 pistol (which are not on the Roster) as compared to the third generation 

Glock 19 pistol (which is on the Roster).   

10. Based on my experience with firearms, education, formal trainings, and 

work at CA DOJ, I am knowledgeable about the requirements of California’s 

Unsafe Handgun Act, Penal Code §§ 31900–32110 (“UHA”), among other laws.  I 

am also able to inspect and determine whether a semiautomatic handgun complies 

with the UHA’s requirements.   
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Declaration of Salvador Gonzalez  (3:20-cv-02190-DMS-DEB) 

 

11. I am aware that, for a new semiautomatic pistol model to be approved to 

CA DOJ’s Roster of UHA-compliant handguns that may be sold or made in 

California, it must undergo laboratory testing and, among other things, include a 

chamber load indicator, a magazine disconnect mechanism, and microstamping 

capability.  Penal Code § 32010, subd. (d).   

12. A chamber load indicator’s intended function is to alert the handgun user 

as to whether the handgun is loaded with a cartridge in the firing chamber.  A 

device qualifies as a chamber load indicator under the UHA if it is readily visible 

and contains explanatory text and/or graphics, and is designed and intended to 

indicate to a user from the pistol itself whether there is a cartridge in the firing 

chamber.  See Penal Code § 16380.   

13. Chamber load indicators are an important firearm feature that increases 

safety.  By quickly and clearly informing a firearm user whether a handgun is 

loaded, chamber load indicators help prevent accidental discharges that can result in 

serious injury and death.  Accidental discharges may occur in a variety of contexts, 

for example, when a user cleans their firearm or when an unfamiliar user handles a 

firearm, such as a child.  

14. A magazine disconnect mechanism prevents the handgun from 

discharging while a detachable magazine is removed from the handgun.  A 

mechanism qualifies as a magazine disconnect under the UHA if it prevents a 

semiautomatic pistol that has a detachable magazine from operating to strike the 

primer of ammunition in the firing chamber when a detachable magazine is not 

inserted.  See Penal Code § 16900.  Generally, a magazine disconnect mechanism is 

a component of the frame that looks like a small lever, which functions to impede 

the operation of the firearm.   

15. The purpose of a magazine disconnect mechanism is to prevent 

accidental discharges, and the resulting risk of serious injury and death, that can 

occur when a handgun is still loaded despite the magazine having been removed by 
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the user.  Such accidental discharges can happen in a variety of contexts, such as 

when a user is cleaning their handgun or when a child accesses and handles a 

handgun.  Magazine disconnect mechanisms are designed to increase the safety of 

both the firearm user and people in the user’s vicinity. 

16. The absence of a chamber load indicator or a magazine disconnect 

mechanism in a semiautomatic pistol increases the risk of accidental discharge and 

injury to Californians from the use of these handguns.  In 1991, the United States 

General Accounting Office (“GAO”) produced a report to Congress concluding: 

“About 1 of every 3 deaths from accidental firearm discharges could be prevented 

by a firearms safety device.”  See GAO Report to the Chairman, Accidental 

Shootings: Many Deaths and Injuries Caused by Firearms Could Be Prevented 

(March 1991), at 3, a copy of which is attached hereto as Exhibit B.  The GAO 

study found that 23% of deaths could have been prevented by a chamber load 

indicator.  Id. at 19. 

17. I am familiar with the technology of microstamping, which utilizes lasers 

to make precise, microscopic engravings on the internal mechanisms of a 

semiautomatic pistol.  A cartridge case holds propellant and a bullet. Upon 

discharge of a handgun, the bullet is expelled from the barrel and the cartridge case 

is ejected.  When the pistol is fired, a unique alpha-numeric code identifying the 

pistol’s make, model, and serial number would be stamped on to the bullet’s 

cartridge case.  Penal Code § 31910(b)(6); Cal. Code Regs., tit. 11, § 4049.  A 

microstamp differs from a handgun serial number, which is located on the firearm 

itself.  Microstamping assists law enforcement because a cartridge case is more 

likely than a handgun to be left behind after a shooting, at the scene of the crime.  

In those instances, microstamping can then help law enforcement identify the pistol  

used in the shooting and possibly solve shooting crimes more quickly than the 

methods that are currently used.  Microstamping can thus enhance public safety 

even if it does not enhance the safety of the handgun itself.  
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18. I am also aware that for a new semiautomatic pistol model to be 

approved to the Roster, in addition to containing a chamber load indicator, a 

magazine disconnect mechanism and microstamping capability, the handgun must 

pass “firing” and “drop safety” tests.  Penal Code §§ 31900, 31905, 31910, subd. 

(b)(2) & (3).  This testing must take place at a DOJ-approved lab testing facility.  

The firing test ensures that handguns do not malfunction upon firing.  The drop 

safety test ensures that safety features prevent the handgun from discharging when 

dropped.  

19. I have recently reviewed data showing the number of handgun models on 

the roster at the end of each year since the Roster was created.  Since 2014, the 

number of handguns on the Roster has consistently hovered around 800.  Although 

models go on and off the Roster throughout any given year, there have not been 

fewer than 800 handguns on the Roster at year-end since 2017, when there were 

785.  The lowest ever year-end figure was 770 in 2016.  Most recently, at the end of 

2022, there were 829 handguns models on the Roster.  Of those, 499 were 

semiautomatic pistols, 314 were revolvers, and 16 were non-semiautomatic pistols.  

Thirty-two of the semiautomatic pistols have both a chamber load indicator and a 

magazine disconnect mechanism. 

20. I am aware that, for a model of revolver or pistol to be approved to the 

Roster it must have a safety device.  Penal Code § 32010, subds. (a)(1), (b)(1).  A 

safety device functions to prevent the accidental discharge of a firearm. 
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I declare under penalty of perjury under the laws of the State of California that 

the foregoing is true and correct and that this declaration was executed on January 

1.~-4-"' ,2023,in So.u o.~e~+o ,California. 

sGii~:iM£Le 
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Curriculum Vitae 
 

Special Agent Supervisor Salvador Gonzalez 
California Department of Justice 

Bureau of Firearms 
 

 
EDUCATION: 
 
05/2005, Bachelor of Science Degree, Criminal Justice, California State University Sacramento.  
05/2005, Bachelor of Arts Degree, Ethnic Studies, California State University Sacramento.   
 
EMPLOYMENT: 
 
08/2006 to 09/2014, Investigator, California (CA) Department of Motor Vehicles (DMV). I 
conducted criminal and administrative investigations including consumer, & licensee fraud. I 
provided expertise in auto theft, counterfeit documents, identity theft & performed undercover 
investigations. I provided technical expertise to allied agencies.  
 
09/2014 to 07/2018, Special Agent, California Department of Justice (DOJ), Bureau of Firearms 
(BOF).  I conducted investigations on Armed & Prohibited Persons that resulted in the seizure of 
weapons & the prevention of illegal firearms trafficking. I conducted firearms dealer 
investigations in regards to firearm law compliance or illegal firearm transactions. I provided 
firearm training & expertise to allied agencies. I enforced regulations regarding the manufacture, 
sale, ownership & transfer of firearms and various violations occurring at California gun shows.  
 
07/2018 to 8/2019, Special Agent, California Department of Justice (DOJ), Bureau of Gambling 
Control (BGC). I conducted investigations regarding gambling crimes in the state of California. I 
conducted investigations in California cardrooms and casinos involving money laundering, drugs, 
illegal bookmaking, and other illegal gambling activities.  
 
8/2019 to present, Special Agent Supervisor, California Department of Justice (DOJ), Bureau of 
Firearms (BOF). In my career I have attended at least 15 gun shows and have become familiar 
with current laws pertaining to the sales of firearms in the State of California.   The California 
Department of Justice, Bureau of Firearms, maintains the State Assault Weapon Registry.  If a 
person with registered assault weapons or other firearms becomes prohibited from possessing 
firearms I have been assigned to recover the firearms.  Special Agents within the CA DOJ BOF 
are frequently assigned to give assault weapons training to other law enforcement agencies and to 
help assist in identifying such firearms.     
 
TRAINING: 
 
On 08/7/2006, I completed an excess of 640 hours of Peace Officer Standards and Training (POST) 
at a recognized Basic Specialized Investigator Academy at the Golden West College in Huntington 
Beach, CA. 
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On 09/25/2014, I attended an assault weapons familiarization training class for law enforcement 
and I received four (4) hours of formal training on firearms / assault weapons.  I have also received 
formal and informal training from other experienced BOF agents regarding firearms violations. 
 
On 02/25/2016, I attended a firearms investigation and identification training class for law 
enforcement and I received ten (10) hours of formal training on firearms / assault weapons. 
 
On 08/31/2016, I attended the California Department of Justice Advanced Training Center 
Submachine Gun Operator Course and I received twenty-four (24) hours of formal training on the 
proper use and deployment of a submachine gun. 
 
On 11/29/2018, I attended the Glock Armorer’s Course and I received eight (8) hours of formal 
training on how to safely use and maintain your weapon. 
 
On 09/20/2019, I completed a 40 hour California Peace Officer Standards and Training (POST) 
approved Firearms Instructor/Range Master School. This class was offered by the American River 
College/Los Rios Community College District. 
 
On 10/22/2019, I attended the Alcohol Tobacco and Firearms Crime Gun Seminar and I received 
four (4) hours of training on the successful use of the National Integrated Ballistic Information 
Network (NIBN). 
 
On 12/18/2019, I attended the National Center for Biomedical Research and Training Academy of 
Counter-terrorist Education Course for Law Enforcement Active Shooter Emergency Response 
Performance Level and I received twenty-four (24) hours of training on the successful use of active 
shooter emergency response. 
 
On 12/19/2019, I attended the National Center for Biomedical Research and Training Academy of 
Counter-terrorist Education Course for Law Enforcement Active Shooter Emergency Response 
Performance Level Train–the-Trainer and I received eight (8) hours of training in order to train 
officers on active shooter emergency response. 
 
On 08/19/2020, I attended the California Department of Justice Advanced Training Center Less 
Lethal Munitions User’s Course and I received four (4) hours of formal training on the proper use 
and deployment of a less lethal munition. 
 
On 08/19/2020, I attended the California Department of Justice Advanced Training Center 
Distraction Device User’s Course and I received four (4) hours of formal training on the proper 
use and deployment of a distraction device. 
 
On 6/16/2021, I attended the Alcohol Tobacco and Firearms Privately Made Firearms Training 
and I received eight (8) hours of training on the identification of a privately made firearm (PMF). 
 
On 11/2/2021, I attended the Law Enforcement & Military Colt M16 / AR-15 Rifle Armorer’s 
Course and I received twenty-four (24) hours of formal training on how to safely use and maintain 
your weapon. This class was offered by Colt. 
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On 7/13/2022, I attended the Benelli M1, 2 & 4 Series Armorer’s Course and I received eight (8) 
hours of formal training on how to safely use and maintain your weapon. This class was offered 
by the Team One Network. 
 
During the course of my career I have become semi-proficient in the use and disassembly of 
various revolvers, semi-automatic pistols, submachine guns, shotguns, and various rifles.  I have 
made or assisted in the arrest of at least 100 persons for violations involving illegal weapons 
possession.  In the course of my employment I have participated in an excess of 35 search warrants 
which involved the illegal possession of firearms. I have conducted over 10 presentations and 
training courses based on privately made firearms, silencers, assault weapons and firearm 
familiarization, which help grasp the California Penal Code as it pertains to firearms. These 
presentations and trainings have been presented to several California Department of Justice Special 
Agents, Federal and State Allied Agencies, District Attorneys, Property Technicians and 
California Department of Justice Deputy Attorney Generals. 
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GAO United States 
General Accounting Office 
Washington, D.C. 20548 

Program Evaluation and 
Methodology Division 

B-240648.2 

March 19, 1991 

The Honorable Howard Metzenbaum 
Chairman, Subcommittee on Antitrust, Monopolies, 

and Business Rights 
Committee on the .Judiciary 
United States Senate 

Dear Mr. Chairman: 

At your request, we examined the extent to which certain safety devices could prevent 
firearms-related deaths. Specifically, we examined the proportion of accidental deaths that 
might have been averted by two technological modifications to firearms: a child-proof safety 
device that automatically engages and a device that indicates whether a gun is loaded. We 
also looked at injuries caused by accidental firearm discharges, for which we developed new 
information. 

This report presents the findings of our research, which shows that the two safety devices 
could potentially save many lives and would undoubtedly also prevent many injuries. We 
also present information on the likely number of individuals injured in accidental shootings 
and discuss a range of alternatives for dealing with this public health problem. 

As we arranged with your office, unless you publicly announce the contents of this report 
earlier, we plan no further distribution until 30 days from its date. At that time, copies of the 
report will be sent to the Chairman of the Consumer Product Safety Commission, and we will 
make copies available to others upon request. 

If you have any questions or would like additional information, please call me at (202) 275-
1854 or Hobert York, Acting Director of Program Evaluation in Human Services Areas, at 
(202) 275-5885. Other major contributors to this report are listed in appendix IV. 

Sincerely yours, 

~~ 
Eleanor Chelimsky 
Assistant Comptroller General 
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Executive Summary 

Purpose 

Background 

Results in Brief 

In 1988, some 1,501 people were killed in the United States by acci­
dental discharges of firearms, and many more were injured. Among 
those killed were 277 children under age 15. 

Concerned about these accidental shootings, the Chairman of the Sub­
committee on Antitrust, Monopolies, and Business Rights of the Senate 
Committee on the Judiciary asked GAO to examine the extent to which 
certain safety devices could prevent such deaths or injuries. Specifi­
cally, GAO was asked to examine the proportion of accidental firearms 
fatalities that might have been prevented by two types of technological 
modifications to firearms: a child-proof safety device that automatically 
engages and a device that indicates whether a gun is loaded. GAO also 
examined nonfatal injuries, in an effort to establish the totality and 
costs of deaths and injuries from accidental firearm discharges as well 
as the relative size of fatal accidents vis-a-vis that totality. 

The debate over firearms policy receives nationwide attention on a con­
tinuing basis, but only rarely has that debate focused on firearms as 
consumer products. Nonetheless, one recommendation that has been 
made is that guns be treated like other consumer products. Some have 
proposed making guns safer so as to reduce the number of accidental 
firearm discharges resulting in injuries and deaths. This proposal is in 
line with efforts aimed at improving the safety of a variety of consumer 
products implicated in accidental injuries and deaths. However, the Con­
sumer Product Safety Commission, the primary federal agency with 
responsibility for product safety, is not allowed to take action that will 
restrict the manufacture or sale of firearms. No other agency is explic­
itly charged with monitoring firearms safety. 

l<'irearms are the fourth leading cause of accidental deaths among chil­
dren 5 to 14 years old and the third leading cause of accidental deaths 
among 15- to 24-year-olds. Across all age groups, accidental shootings 
are the sixth leading cause of potential years of life lost because of 
accidents. 

From a nationally projectable sample, GAO estimates that 31 percent of 
accidental deaths caused by firearms might be prevented by the addi­
tion of two safety devices. Of the 107 accidental firearms-related fatali­
ties GAO examined for calendar years 1988 and 1989, 8 percent could 
have been prevented had the firearms been equipped with a child-proof 
safety device. (This 8 percent represents instances in which children 
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GAO's Analysis 

Prevention of Accidental 
Deaths and Injuries 

Executive Summary 

under the age of 6 accidentally shot and killed themselves or other per­
sons.) In an additional 23 percent of the cases, people accidentally shot 
and killed themselves or others with firearms they thought were 
unloaded. These deaths could have been prevented by a loading 
indicator. 

Although it has long been assumed that far more injuries than deaths 
occur from accidental discharges of firearms, no information has been 
available on the actual number of injuries. GAO examined data on acci­
dental shootings in 10 cities and found that in 1988 and 1989, these 
areas had a ratio of 105 injuries for each death (that is, more than 100 
to 1 ). Although this estimate, based on a judgmental sample, cannot be 
generalized to the country as a whole, it is nevertheless reasonable to 
inf er from it that the number of accidental injuries from firearms 
nationwide is substantial and far exceeds the number of fatalities. 

About 1 of every 3 deaths from accidental firearm discharges could be 
prevented by a firearms safety device. From data in autopsy and police 
reports, GAO determined the numbers of accidental firearm deaths in 
1988 and 1989 that (1) could have been prevented and (2) could not 
have been prevented by either of the two safety devices studied. GAO 

examined 107 total deaths from accidental firearm discharges. In that 
sample of fatalities, 34 could have been prevented by safety devices; 52 
could not have been. Not enough data were available to determine 
whether the other 21 were preventable. 

A child-proof safety device (that is, one that prevents the trigger from 
accidentally being engaged) could have prevented all the accidents in 
which children under the age of 6 killed themselves or others (8 percent 
of the total). However, according to experts in pediatric injuries, 
including experts with research experience in firearms, a child-proof 
safety device on a firearm (whether based on the child's strength, cogni­
tive skills, or both) could reliably be expected to deter only children 
under the age of 6. 

A safety device that indicates whether a firearm is loaded could have 
prevented another 23 percent of the deaths. Many accidental deaths 
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Deaths and Injuries 

Executive Summary 

caused by firearms, other than those affecting children, involve uncer­
tainty about whether the weapon is loaded. For example, one might 
empty a firearm but not notice that a round remains in the chamber, one 
might typically leave a weapon unloaded and so assume that it is always 
unloaded, or one might pull the trigger several times without discharge 
(dry-firing) and so assume the chamber to be empty even though it is 
not. 

Other accidental deaths GAO examined were not considered preventable 
by these devices. For example, death can be caused by a gun that dis­
charges when it is accidentally dropped or falls from its storage location 
or by a hunter mistakenly believing he or she is shooting at game. 

From our sample, we can project that about 458 (plus or minus 89) of 
the 1,501 deaths in 1988 could have been prevented by either a child­
proof device or a loading indicator device. In addition to the lives that 
could be saved, there are medical expenses and other economic costs to 
society that would not occur were these deaths to be prevented. 
Averting 458 deaths would avoid costs estimated to exceed $170 million. 

According to statistics maintained by the National Center for Health Sta­
tistics, the number of deaths annually caused by accidental firearm dis­
charges has generally been decreasing, ranging from 1,955 deaths in 
1980 to 1,501 deaths in 1988. This is a decline of 23 percent over 8 
years. However, no national data have been maintained on the number 
of injuries caused by accidental firearm discharges. In fact, few police 
departments maintain records on injuries caused by firearms. GAO iden­
tified 10 cities whose police departments maintain such data. These 
cities had populations ranging from about 93,000 to over 1 million. 

The police data GAO examined showed that there were 527 injuries and 5 
deaths from accidental shootings in 1988 and 1989. Thus, across these 
10 cities, the ratio of nonfatalities to fatalities was about 105 to 1. 

An estimate of the overall costs associated with unintentional firearm 
injuries and deaths can be derived by combining the incidence data with 
information on the cost of injuries. If there were 1,500 deaths and some 
12,000 hospitalizations (less than one tenth the number of injuries esti­
mated from our sample) from accidental shootings every year, that 
would translate into an estimated lifetime cost, each year, of close to $1 
billion. 

Page4 GAO/PEMD-91-9 Accidental Shootings 

Case: 23-55367, 05/12/2023, ID: 12714757, DktEntry: 14-3, Page 81 of 283



Case 3:20-cv-02190-DMS-DEB   Document 72-4   Filed 01/27/23   PageID.1215   Page 19 of 63

ER-144

Recommendation 

Agency Comments 

Executive Summary 

The number of individuals being injured and killed each year in acci­
dental shootings is substantial. GAO has determined that two technolo­
gies-child-proof safeties and loading indicators-show promise for 
reducing the number of deaths and injuries. However, obstacles remain 
to realizing this promise and, in addition, other approaches (for 
example, training gun owners or limiting access to firearms) may be 
equally or more effective. 

The human, economic, and public health costs of these shootings to the 
victims, their families, and society are considerable. The magnitude of 
the problem requires that all possible efforts be made to reduce the 
number of accidental shootings. 

The Consumer Product Safety Commission, the primary federal agency 
with responsibility for product safety, is currently not allowed to take 
any action that might restrict the availability of firearms to the con­
sumer. GAO recommends that the Consumer Product Safety Act be 
amended to clearly establish that the Consumer Product Safety Commis­
sion can regulate the risk of injury associated with firearms. 

GAO did not request comments on a draft of this report. 
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Cha ter 1 

Introduction 

Background 

A 4-year-old boy shoots his 2-year-old brother with the .22-caliber pistol 
he finds under the seat of his father's pickup truck. A 10-year-old finds 
a .38-caliber revolver in a dresser drawer. He does not think it is loaded 
and accidentally kills his 8-year-old sister while playing with the gun. 

These and similar incidents highlight an issue of concern: accidental 
injuries and deaths from firearms. Currently in the United States, about 
1,500 people die each year from accidental shootings, and an unknown 
number of people are injured. Firearms are the fourth leading cause of 
accidental deaths among children 5 to 14 years old and the third leading 
cause of accidental deaths among 15- to 24-year-olds. Across all age 
groups, accidental shootings are the sixth leading cause of potential 
years of life lost from accidents. 1 Some 277 children under age 15 were 
killed in accidental shootings in 1988. 

The Chairman of the Subcommittee on Antitrust, Monopolies, and Busi­
ness Rights of the Senate Committee on the Judiciary requested that we 
undertake a study to try to estimate the number of deaths and injuries 
that might be prevented by two possible technological modifications to 
firearms: child-proof safeties that would automatically engage and 
loading indicators that would show when a live round was in the 
chamber, ready to be fired. 

In response to this request, we conducted a study to examine the magni­
tude of the problem of unintentional firearms injuries and to estimate 
the effect of the two proposed technological modifications in preventing 
such accidents. 

The debate over firearms policy receives nationwide attention on a con­
tinuing basis. Most of this debate has focused on issues of gun owner­
ship, such as waiting periods for purchase, background checks, gun 
licensing, and banning certain types of weapons. These issues generally 
focus on problems with the illegal use of firearms versus rights of gun 
ownership for protection and recreation. 

Absent from most of the gun control debate is a discussion of firearms 
as consumer products. One recommendation that some researchers in 
public health have made is that guns be treated like other consumer 
products. That is, they propose that steps be taken to make guns safer 

1 The standard method of calculating potential years of life lost is to subtract the age at death of the 
accident victim from age 65. 
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Accidental Shootings 

Chapter 1 
Introduction 

to at least reduce the number of injuries and deaths resulting from the 
accidental discharge of firearms. This proposal is in line with efforts 
aimed at improving the safety of a variety of consumer products impli­
cated in accidental injuries and deaths, including automobiles, toys, and 
poisonous substances. The federal government has increasingly played a 
role in mandating changes to products to improve their safety. However, 
the Consumer Product Safety Commission, the primary federal agency 
with responsibility for product safety, is not allowed to take action that 
will restrict the availability of firearms to the consumer. No other 
agency has been charged with monitoring the public health risks fire­
arms may entail. 

This report looks at the probable effects of two specific suggestions 
from the public health literature for improving the safety of firearms: 
child-proof safeties and loading indicators. 

As mentioned above, shootings are among the leading causes of acci­
dental deaths, particularly among young people. It should be noted that 
accidental shooting deaths represent only a small proportion of the total 
number of people injured and killed by firearms each year. The majority 
of deaths from firearms (56 percent) are suicides, with homicides 
accounting for most of the remainder (39 percent). Only 5 percent of 
firearms-related deaths each year are caused by accidental shootings. 

Nonetheless, the number accidentally injured or killed by firearms may 
represent a substantial number of cases. While data on the number of 
fatalities are available, there is little information on the number of inju­
ries caused by accidental shootings. And, despite attention to the issue 
of firearm accidents by public health researchers, there is little in the 
way of empirical evidence on the circumstances of accidents involving 
firearms, so not much is known about the details of those shootings. 

National data are available on the number of deaths caused by uninten­
tional shootings. The National Center for Health Statistics annually col­
lects national data for all causes of death. Numbers for the years 1980-
88 are shown in table 1.1. No comparable information is available for 
nonfatal injuries. 
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Chapter 1 
Introduction 

!able 1.1: Unintentional Firearm Deaths and Injuries 1980-88 

Deaths 

Nonfatal 1n1unes 

Objectives, Scope, and 
Methodology 

1980 1981 1982 1983 1984 1985 1986 1987 1988 
. . -· - - ---····----

1,955 1,871 1,756 1,695 1,668 1,649 1,452 1,440 1,501 
NA NA NA NA NA NA NA NA NA 

As can be seen, there was a generally downward trend in the number of 
deaths each year until 1987, with an increase in 1988, the most recent 
year for which information is available. We do not know why the 
number of deaths has declined, but there are several possible explana­
tions. Education in gun safety and public awareness campaigns may be 
having some effect. There may be fewer deaths because gun owners are 
taking more precautions in storing and handling their weapons. There 
may also be a greater general awareness of the dangers associated with 
firearms, so individuals refrain from handling unfamiliar weapons. The 
many products entering the market for securing firearms may also be 
having an effect. Many devices are available for storing guns or pro­
tecting them from unauthorized users. Another possible explanation is 
that more shooting victims may be surviving their injuries because of 
better trauma care and better access to care. Any or all of these influ­
ences may be working to bring down the number of fatalities. 

The central objective of this project was to provide an estimate of the 
proportion of firearms accidents that might be prevented by the addi­
tion of a child-proof safety or a loading indicator. This issue divides into 
two questions: 

• What proportion of firearm accidents might have been prevented with a 
child-proof safety? 

• What proportion of accidents might have been prevented with a loading 
indicator? 

A second objective of our research was to add to the base of knowledge 
on firearm accidents, particularly by contributing information on the 
number of injuries. No national estimates are available on accidental 
injuries from firearms. As a result, there is no clear understanding of ( 1) 
the universe of accidents, both fatal and nonfatal, annually caused by 
firearms; (2) the relative importance of fatal accidents in terms of that 
universe (that is, it is not known if the deaths in any given year 
represent 5 percent of the accidental shootings or 50 percent); and (3) 
the costs represented by this unknown universe of deaths and injuries. 
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The scope of our work was limited to unintentional injuries and deaths 
from firearms. This eliminates the vast majority of gunshot injuries, spe­
cifically those related to any types of criminal activity or suicide 
attempt. Similarly, we limited the scope of "preventable" shootings to 
those that could have been averted by means of a child-proof safety or a 
loading indicator. We collected data for 1988 and 1989, the most recent 
years for which complete data were available at the time of our 
research. 

For our examination of preventability, we looked at cases in which there 
had been a death as a result of an accidental firearm discharge. We col­
lected data from a nationally representative sample of jurisdictions. 
This allowed us to develop a statistically valid estimate of the propor­
tion of deaths preventable with a child-proof safety or loading indicator. 

We determined if there were any deaths from accidental shootings in 
1988 or 1989 by contacting state vital records offices and the coroners 
or medical examiners in the selected jurisdictions. The determination of 
whether a particular shooting might have been prevented by a child­
proof safety or a loading indicator required detailed information about 
the particular incident. Generally, this meant that we needed informa­
tion on the shooter, the weapon, and the circumstances of the accident. 

By limiting the cases to fatalities, we could contact coroners or medical 
examiners in the selected jurisdictions to obtain the needed information. 
Information from these files for deaths was sufficiently detailed in 
about 80 percent of the cases to allow a determination of preventability. 

We limited this examination of preventability to fatal shootings prima­
rily because less information is maintained on accidental injuries than 
on deaths. In our preliminary investigation, we learned that the infor­
mation we needed to make a determination of preventability was very 
often not available in cases in which there was only an injury and no 
death. In fact, in many instances, it might not be possible to locate any 
information about a nonfatal accident. -

We learned that many police departments do not maintain retrievable 
records on accidental shootings (since these are not crimes), and even 
when they do, they document more completely the incidents in which a 
shooting victim died. Even in deaths believed from the outset to be acci­
dental, the homicide unit is often involved in the investigation. Addition­
ally, details of the circumstances surrounding accidental deaths are 
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usually available from coroners' and medical examiners' reports. In con­
trast, information from the case records of irtjuries we examined was 
rarely sufficient to allow us to determine preventability. Consequently, 
we restricted our preventability determinations to cases involving acci­
dental deaths. 

We did examine accidents involving nonfatal irtjuries in order to develop 
some information about the frequency of such accidents and to explore 
the relative proportion of irtjuries to deaths. Our examination of these 
accidents is based on data drawn from 10 cities. The lack of data in 
many police departments for such accidental shootings limited our 
study. We identified 10 urban police departments that maintained acces­
sible records on accidental firearm injuries and were willing to provide 
the case file information. Police departments that were included in our 
study were for the following cities: Tucson, Arizona; San Jose, Cali­
fornia; Denver, Colorado; Atlanta, Georgia; Louisville, Kentucky; St. 
Paul, Minnesota; Albuquerque, New Mexico; Columbia, South Carolina; 
Dallas, Texas; and Salt Lake City, Utah. Because this was a convenience 
sample of departments, the results from these 10 cities cannot be gener­
alized to the country as a whole. 

A more detailed discussion of the scope and methodology we used is pro­
vided in the chapters covering each part of the work. The sampling plan 
is discussed in detail in appendix I. 

It should be noted that we did not investigate the specifics of design 
modifications to firearms to make them child-proof or to indicate 
whether they were loaded. We learned that various devices exist and 
are available on some firearms, but we did not examine the difficulty or 
cost associated with providing such devices on all firearms. We have 
examined the potential effectiveness of such devices in preventing acci­
dental shooting deaths on the assumption that all firearms would be 
equipped with them. We comment further on this in chapter 4. 

As requested by the subcommittee, we did not request comments on our 
report from any federal agency. Our work was performed in accordance 
with generally accepted government auditing standards. 

There is very little specific information currently available about the 
details and circumstances surrounding accidental shootings. In partic­
ular, there is little known about nonfatal shootings. One strength of this 
study is that it adds to the knowledge on this topic. 
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A second strength is the method we used for our examination of pre­
ventability. Because we collected data from a nationally representative 
sample of jurisdictions, we have developed a valid estimate of the pro­
portion of deaths preventable nationwide by means of a child-proof 
safety or a loading indicator. In carrying out this study, we went to 
great lengths to obtain information on the accidental shootings in our 
sample, contacting coroners and medical examiners and, when neces­
sary, seeking additional information from police records. 

We have attempted to make the most conservative choices in our 
assumptions. For example, in considering at what age a child-proof 
safety might be effective in consistently preventing a child from firing a 
weapon, we chose the youngest age proposed by any expert in the area. 
Undoubtedly, some older children would also be prevented from firing 
weapons equipped with such devices, but we have only counted children 
under (:i in our calculations of preventability. 

The limitations to our investigation relate primarily to our examination 
of the proportion of firearm accidents resulting in injuries. Because we 
had to rely solely upon police department records for this information, 
there are potential gaps in the data. As is usual in the United States, 
each police department has its own recordkeeping system, with acci­
dental shootings filed under different categories in different depart­
ments. In some instances, the department retrieved the records for us 
from computerized files, while in other instances we had to conduct a 
hand search of all records filed under some broader heading. These dif­
ferent recordkeeping systems may account for some variability in the 
number of cases identified in the different cities. But any bias must nec­
essarily be in the conservative direction (that is, the numbers can only 
underTeport the actual totals), because all the cases we report were of 
identifiable accidental shootings. 

An additional limitation is that we could not evaluate all possible alter­
natives for reducing firearm accidents; we could evaluate only the 
potential effectiveness of child-proof safeties and loading indicators. We 
discuss other possible approaches in chapter 4. 

It should be noted that most of these limitations are merely reflections 
of immaturity in this area of research. This is also true of other areas in 
which police data and uncounted or hidden populations are involved 
and for which no national monitoring agency responsibility exists. 
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In chapter 2, we address the question of firearm accidents that could be 
prevented by child-proof safeties and loading indicators. Our research 
on nonfatal irtjuries from firearm accidents is discussed in chapter 3, 
and we discuss the implications of our findings in chapter 4. The sam­
pling plan and estimation methodology are provided in appendix I. 
Appendix II contains a discussion of the costs of firearm irtjuries. Sug­
gested legislative language for implementing our recommendation is pro­
vided in appendix III. Major contributors to the report arc listed in 
appendix IV. 
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Cha ter 2 

The Preventability of Accidental Deaths 
From Firearms 

Methodology 

In this chapter, we report on our estimate of the proportion of all acci­
dental firearm deaths that could be prevented by either a child-proof 
safety device or a device that indicates whether a gun is loaded. We first 
describe the methodology we used to determine which deaths could 
have been prevented. Next, we provide our findings on the numbers of 
accident cases in our sample that were preventable by a child-proof 
safety or loading indicator and the accidents that were not thereby pre­
ventable. We include a description of some of the characteristics of the 
accidents in our sample and conclude with estimates of preventable 
deaths nationwide. 

To determine the percentage of accidental deaths from firearms that 
could have been prevented by either of the two types of devices, we 
examined data from medical examiners and coroners in a sample of 
jurisdictions from across the United States. We randomly selected 110 
urban and rural jurisdictions (counties and independent cities) and 
determined if there had been any deaths in the jurisdictions from acci­
dental shootings in 1988 or 1989, the most recent years for which data 
were available. To determine if there were any such deaths, we con­
tacted state vital records offices and the coroners or medical examiners 
in the selected jurisdictions. 

We requested complete case file information (investigation reports, 
autopsy results, and so on) from the medical examiner or coroner for 
every accidental death from firearms that we identified. In some cases, 
when medical examiners' or coroners' data were insufficient to allow a 
preventability determination, we sought supplemental information from 
police department records. In total, we reviewed 107 case files. 

After our review of case files, we divided the accidental firearm deaths 
into four categories: (1) those that could have been prevented by a child­
proof safety device, (2) those that could have been prevented by a 
loading indicator device, (3) those that could not have been prevented, 
and ( 4) those for which a preventability determination could not be 
made. 

We constructed criteria for determining which cases fell into each cate­
gory. For deciding which accidents could have been prevented by a 
child-proof safety device, we sought the advice of experts. Several types 
of child-proof devices are on the market. Through various means, such 
devices lock the trigger to prevent it from being pulled. According to 
pediatrics experts and experts on deaths and injuries from firearms, a 
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