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CIRCUIT RULE 26.1 DISCLOSURE STATEMENT 

 The undersigned counsel for Plaintiff-Appellants furnishes the following 

statement in compliance with Circuit Rule 26.1. 

(1) The full name of every party that the attorney represents in the case: 

Jeremy W. Langley 

Timothy B Jones  

Matthew Wilson 

(2) The names of all law firms whose partners or associates have appeared 

for the party in the case (including proceedings in the district court or 

before an administrative agency) or are expected to appear for the party 

in this court: 

Maag Law Firm, LLC 

(3) If the party or amicus is a corporation: 

i) Identify all its parent corporations, if any: 

N/A 

ii) List any publicly held company that owns 10% or more of the 

party’s or amicus’ stock: 

N/A 

     s/Thomas G. Maag 

     Counsel for Langley Appellees 
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RULE 35 STATEMENT IN SUPPORT OF REHEARING EN BANC 

The panel decision conflicts with several decisions of the United States 

Supreme Court and of this Court, and consideration by the full court is therefore 

necessary to secure and maintain uniformity of the court's decisions. 

Specifically, the majority panel decision conflicts with the U.S. Supreme 

Court decisions in District of Columbia v. Heller, 554 U.S. 570 (2008); McDonald 

v. City of Chicago, 561 U.S. 742; (2010); Caetano v. Massachusetts, 577 U.S. 411 

(2016) (per curiam); and New York State Rifle & Pistol Ass’n v. Bruen, 142 S. 

Ct. 2111 (2022), as well as this Court’s opinion Wilson v. Cook County, 937 F.3d 

1028, 1032 (7th Cir. 2019). 

 In addition, the proceeding involves a question of substantial importance.  In 

sum, there are over 2,415,481 licensed firearms owners in the State of Illinois.  

https://isp.illinois.gov/Foid/Statistics(accessed11-8-2023).  Illinois has generally 

banned the most popular and common firearms in both Illinois and the United 

States today, as well as their related constituent parts, and required those that 

possessed most such items before the ban to register them with the state.  As of the 

date of filing this Petition, per official State Police figures, although the registration 

period is not nearly half over, only 2,906 persons have actually completed this 

registration process.  https://isp.illinois.gov/Foid/Statistics (accessed 11-8-2023).  

This works to a fraction of a fraction of 1%.  
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 Whether the majority of the panel, or even the majority of this Court, thinks 

the statute unconstitutional, or not, it is clear that literally millions of ordinary 

Illinois citizens question its constitutionality and, at least thus far, have not 

complied, based on their understanding of Supreme Court precedent that the statute 

is largely unconstitutional. 

 Clearly mass defiance of a given statute does not make the conduct legal, but 

the simple fact of the matter is, if the majority panel decision survives, an 

extremely large percentage of otherwise law abiding citizens will be and are facing 

the very real and rather immediate prospect of committing multiple felonies 

starting on January 1, 2024, simply by virtue of having a given unloaded gun 

locked in their own gunsafe. 

FACTUAL AND PROCEDURAL BACKGROUND 

The State of Illinois, acting through its legislature, passed a new statute in 

Illinois that took effect on January 10, 2023—a measure called the Protect Illinois 

Communities Act, Pub. Act 102-1116 (2023) (“the Act”).  Several cases 

challenging the Act, filed in different districts, were consolidated on appeal. Some 

of the consolidated cases (not this one) also implicate three municipal laws that 

cover much of the same ground, though the details vary. 

Of the consolidated cases, this case is brought by Plaintiffs Jeremy W. 

Langley, Todd B. Jones and Matthew Wilson (collectively “the Langley Plaintiffs”) 
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are regular citizens of the United States of America, and the State of Illinois, and in 

which these Plaintiffs challenge only the Act, that being, the state law.  Living, 

raised and born in Illinois, the Langley Plaintiffs are the prototypical “people” who 

did ordain and establish the Constitution of the United States, and for which the 

Constitution itself, including generally the Bill of Rights, and specifically to this 

case, the Second and 14th Amendments were designed to protect.  In sum, they are 

ordinary Americans.  They work, they pay taxes and they are generally peaceful 

and law abiding, and they simply want to be left alone by the State. 

The critical part of the Act for purposes of this appeal is its treatment  

of numerous ordinary and common firearms and normal capacity magazines for 

firearms, that fit and are compatible with both banned firearms, and non-banned 

firearms, literally millions of which are lawfully owned in both the United States 

and Illinois. 

Bypassing the required Illinois constitutional requirements required for 

passage, those sections impose a regulatory regime as to many common rifles, 

pistols and shotguns, and their magazines, in the form of what the Supreme Court 

in McDonald v. City of Chicago, 561 U.S. 742 (2010) described as “effectively 

banning [] possession by almost all private citizens.”  It must be remembered, even 

Chicago, with its stricken handgun ban, allowed grandfathered handguns, with 
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registration, though there is little to no evidence of any crimes actually being 

solved via firearm registration.  

While the majority of the panel spent most of its opinion literally discussing 

tactical nuclear weapons, machineguns, artillery and the like, and spent much of 

the oral argument discussing anti-aircraft weapons, anti-tank weapons and the like, 

this challenged statute has no actual effect on nuclear weapons of any description, 

nor does it regulate machineguns, artillery, or rocket launchers, or for that matter 

come anywhere close to doing so.  In fact, for all the bluster, artillery, grenade 

launchers and “bazookas” remain largely legal for ordinary Americans both 

federally and in Illinois.  Hundreds of thousands of actual machineguns are legally 

owned across America, by private, although usually wealthy, individuals.  These 

arms are not affected by the Act.  Instead, the statute bans common and ordinary 

firearms, such as the following: 

Beretta Model 21A, Caliber .22 LR, 7 round magazine, semi-automatic with 

threaded barrel 
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 The panel said, “[e]veryone can agree that a personal handgun, used 

for self-defense, is one of those Arms that law-abiding citizens must 

be free to “keep and bear.”  Panel Opinion, p. 3.  Yet that same panel 

sustained the ban on the above personal handgun, one of which, until the ban 

prohibited same, was carried by the undersigned counsel for personal self 

defense, and which is, like Mr. Heller’s .22 pistol at issue in Heller, is a .22 

pistol.   

 For its part, apparently the panel thought the above Beretta pistol too 

much like a “machineguns and military-grade weaponry than they are like 

the many different types of firearms that are used for individual self-

defense.”  Panel Op. P. 31.  And came to the same conclusion for a shotgun 

designed and intended for deer hunting (see below), and a .22 rimfire rifle 

(see also below). 

Remington, Model 11-87, Cal. 12 gauge, semi-automatic with factory 

thumbhole stock 

 

Ruger, Model 10-22, Caliber .22 LR, semi automatic, with thumbhole stock. 
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In fact, the Remington Model 11-87, in that exact configuration, is listed as a 

banned firearm in the record.  Taking the panel opinion at face value, it is unclear 

just what kinds of firearms could not be banned under the Second Amendment, 

except those in existence before 1791, which the Supreme Court has stated is an 

argument that borders on the frivolous.  Heller, 554 US at 577.  The panel reversed 

the Southern District of Illinois preliminary injunction against the ban, finding the 

ban constitutional under the Second Amendment, on the basis of the banned guns 

and accessories being to similar to machineguns, and believing, wrongly, that the 

Supreme Court has endorsed the banning of machineguns under the Second 

Amendment.  

PETITON FOR PANEL REHEARING 

Per F.R.A.P. Rule 40, a Petition for Panel Rehearing must state with 

particularity each point of law or fact that the petitioner believes the court has 

overlooked or misapprehended and must argue in support of the petition.  Quite 

simply, the panel misapprehended what is meant by “arms” as that term is used in 

the Second Amendment, and in the process, excluded those common firearms most 

useful for self defense, which, at the same time to being common today, are 
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literally the lineal technological descendants of the firearms used during the 

Revolution.  They are rifles, pistols and shotguns. 

The Second Amendment “elevates above all other interests the right of law 

abiding, responsible citizens to use arms in defense of hearth and home.” Heller, 

554 U.S., at 635. The Supreme Court clearly holds that the Second Amendment 

protects guns commonly owned by law-abiding citizens for lawful purposes. At the 

same time, “the Second Amendment confers an individual right to keep and bear 

arms . . . that ‘have some reasonable relationship to the preservation or efficiency 

of a well regulated militia.’” Id. at 622.  A weapon may not be banned unless it is 

both dangerous and unusual . . . . If Heller tells us anything, it is that firearms 

cannot be categorically prohibited just because they are dangerous.” Caetano, 136 

S. Ct. at 1031 (Alito, J., concurring).  The panel ignores this authority, and simply 

concludes the banned firearms and items are not arms.  This ignores precedent. 

In New York State Rifle & Pistol Ass’n, Inc. v. Bruen, 142 S. Ct. 2111 (2022),  

the  Supreme Court  set  forth  the  framework  for  addressing  these disputes.  

Rejecting means-end  scrutiny,  the Supreme Court held:   

“When  the  Second  Amendment’s  plain  text covers  an  individual’s  

conduct,  the  Constitution  presumptively protects that conduct. The 

government must then justify its regulation by demonstrating that it is 

consistent with the Nation’s historical tradition of firearm regulation.” 
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Bruen, 142 S. Ct. at 2129–30.  

The  Second  Amendment  states  in  part,  “the  right  of  the  people  to  

keep  and  bear  Arms,  shall  not  be  infringed.”  U.S.CONST.  Amend.  II.  The  

amendment  presents several conditions for plain text coverage, which raise 

questions including:  

1. Is the regulated population a covered “people?” See,  e.g., Range  v.  Att’y  

Gen.  United  States, 69 F.4th 96, 101–03 (3d Cir. 2023) (enbanc); United 

States v. Sitladeen, 64 F.4th 978, 983 (8th Cir. 2023); and  

2. Is   the   conduct   regulated   “keep[ing]”   or   “bear[ing]” arms? See, 

e.g., Heller, 554 U.S. at 582–92; and 

3. Are the instruments regulated “Arms”?   

“Arms” in   the Second Amendment is a broad term that “covers modern  

instruments  that  facilitate  armed  self-defense.” Bruen, 142 S. Ct. at 2132. The 

term “extends, prima facie, to all instruments that constitute bearable arms, even  

those that were not in existence at the time of the founding.” Heller,  554  U.S.  at  

582.  

When  the  plain  text  of  the  Second  Amendment covers an individual’s 

conduct, then the Constitution presumptively protects the conduct.  Bruen, 142 S. 

Ct. at 2129–30. That presumptive protection is of all bearable instruments that 

facilitate armed self-defense, even those not in existence at the time of  the  
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Founding.  Id.  at  2132,  2143  (Caetano v. Massachusetts, 577 U.S. 411, 411–412 

(2016) (per curiam), and Heller, 554 U.S. at 627). 

Magazines—ammunition feeding devices without which semiautomatic 

firearms cannot operate as intended—are “Arms.” Such devices are required as 

part of the firing process. The Seventh Circuit has recognized that corollaries to 

firearms fall within Second Amendment protection.  See Wilson v.  Cook County, 

937  F.3d  1028,  1032 (7th  Cir.  2019)(quoting Ezell v.  City of Chicago, 651 F.3d  

684,  708  (7th  Cir.  2011)). Further, the Act’s ban on magazines holding more than 

ten rounds for rifles and more than fifteen rounds for handguns effectively bans 

firearms that come standard with magazines over the limit.  As for the broader 

definition of “Arms,” that term should be read as “Arms”—not “Arms in common 

use at the time.” In Heller, the Supreme Court recognized a “historical tradition of 

prohibiting the carrying of ‘dangerous and unusual weapons,’” 554 U.S. at 627, 

which may be regulated—a point it repeated in Bruen, 142 S. Ct. at 2143.1  The 

 
1 The reason that the Davy Crocket tactical nuclear warhead may be banned, 

consistent with the Second Amendment, is not that it is not an “arm” under the 

Second Amendment, but rather, because it is dangerous and unusual.  Most nation 

state militaries do not possess any kind of nuclear weapons, much less a tactical 

one.  In fact, there is reasonable argument that use of a tactical nuclear weapon, 
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Court “did not say that dangerous and unusual weapons are not arms.” Teter  v.  

Lopez,  76  F.4th  938,  950 (9th  Cir.  2023) (emphasis in original) (ruling that 

Hawaii statute banning butterfly  knives  violated  Second  Amendment). To be 

sure, this does not mean that the Second Amendment bars governments from 

regulating weapons long held improper for civilian use.  This reading of Bruen 

permits the government, for example, to preclude civilian ownership of dangerous 

and unusual weaponry when the history and tradition of weapons regulation so 

dictates.  But in this case, we are not dealing with anything that is unusual or 

would not contribute to a well trained militia being called into service by a citizen 

bringing their own personal arms.  Rather, we are dealing with rifles, pistols, 

shotguns, and their constituent parts.   

While the materials used to make the items may be different (plastic instead 

of walnut, steel or aluminum instead of other metals), and the items may be of 

different colors, and be in a different shape, neither a Revolutionary War era 

Minuteman, nor a common soldier at Gettysburg 87 years later, would find 

anything that they ultimately did not recognize as a rifle, pistol or shotgun on the 

 

like the Davy Crocket warhead, even by a nation state, even inside of an officially 

declared war, would violate historically acceptable laws of international warfare, 

and would itself constitute a war crime.   
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ban list.  Improvements, yes.  But all would be immediately identifiable as rifles, 

pistols and shotguns, common then, and common now. 

In this case, the panel specifically disregards Heller and Caetano, and 

instead makes reference to its own newly created test, that being, whether a given 

firearm is on the civilian or military side of things determines whether it is entitled 

to Second Amendment protection, without regard to how popular, common or 

useful for self defense it might actually be.  That a military might use something 

similar, is deemed, apparently, conclusive to the majority.  As nearly every 

technological advance in firearms from, at least, the time of the Revolution, to the 

present day, has made its way into a military firearm, taken to its logical 

conclusion, this is simply another way of restating what was stated in Friedman v. 

City of Highland Park, Illinois, 784 F. 3d 406, 410 7th (Circuit 2015), i.e. that:  

“we think it better to ask whether a regulation bans weapons that were 

common at the time of ratification.”   

 This would be the “flintlock musket test.”  This test results in the arms an 

ordinary American is entitled to possess being limited to the smoothbore flintlock 

musket of 1791, which, perhaps, is the intent of the panel in in this case.  Literally, 

even a single shot breechloading .410 shotgun could potentially be banned under 

this test, not to mention nearly every rifle, pistol or shotgun currently on the new 

and used market in the United States, as boiled to its ultimate logical conclusion, 
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the panel opinion simply limits its protection to museum artifacts, not weapons 

useful for modern self defense.  Of course, the majority opinion is refuted by 

Caetano, 577 U.S. at 411–412.  Modern devices are protected. 

In formulating the majority panel opinion in this case, one would almost be 

amazed at how the chosen language of the majority panel tracks, not with the U.S. 

Constitution, but with the right to arms provision of the Mexican Constitution; for 

the majority opinion made reference to certain firearms being “reserved for the 

military”, not once, but multiple times, with same being the ultimate basis of its 

opinion.  That language does not appear anywhere in the United States of America 

Constitution.  It does, however, appear in (of course in Spanish), in Title I, Chapter 

I, Article 10 of the 1910 Constitution of the United States of Mexico.  See 

https://www.constituteproject.org/constitution/Mexico_2015 (accessed 11-5-

2023)(“The inhabitants of the United Mexican States have the right to keep arms at 

home, for their protection and legitimate defense, with the exception of … those 

reserved for the exclusive use of the Army, Navy, Air Force and National 

Guard…..”). 

The crux of the panel opinion was and is that “we find substantial support 

for the proposition that the Arms protected by the Second Amendment do not 

include weapons that may be reserved for military use.”  This, of course, is another 
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way of saying that common, ordinary, but modern firearms, can be banned, 

because they did not exist in 1791.   

Fortunately, the Supreme Court has already told us, twice, contrary to 

Friedman, that this is not the law.  Caetano v. Massachusetts, 577 U.S. 411 (2016).  

In fact, Heller itself rejected as “bordering on the frivolous” the argument “that 

only those arms in existence in the 18th century are protected by the Second 

Amendment.” 554 U. S., at 582.  But this “frivolous” argument is the conclusion of 

the panel.  A rose by any other name is still a rose.   

In addition, the Supreme Court of this nation has never said that M-16 rifles 

and the like can actually be banned.  The truth is, in dicta, the Supreme Court has 

hypothesized on the situation of “if” M-16 rifles and the like could be banned, 

what the legal effect would be, but that is a far cry from actually saying M-16 rifles 

can be banned, an issue that was not before the court in that case, and not before 

this Court in this case.   

The majority of the panel has outstepped its role, and instead of complying 

with the dictates of the Supreme Court, including Bruen, has simply regurgitated 

the same non-compliant decisions it made in Friedman v. City of Highland Park, 

Illinois, 784 F. 3d 406 (7th Cir. 2015) and Wilson v. Cook County, 937 F. 3d 1028 

(7th Circuit 2019), as though Bruen and the other Supreme Court cases were of no 

effect. 
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As the panel dissent noted,  

the Second Amendment “right of the people to keep and bear Arms” is 

not a second-class right. Yet the State of Illinois and several Illinois 

municipalities have categorically banned law-abiding citizens  

from keeping and bearing a sweeping range of firearms and  

magazines.  

In a remarkable conclusion, the majority opinion  

decides that these firearms are not “Arms” under the Second  

Amendment. Because the banned firearms and magazines  

warrant constitutional protection, and the government parties  

have failed to meet their burden to show that their bans are  

part of the history and tradition of firearms regulation, preliminary 

injunctions are justified against enforcement of the  

challenged laws.” 

It is the dissent, not the panel opinion, that is fundamentally correctly 

decided, and justifies rehearing, either by the panel or by the entire court. 

This case had nothing to do with either nuclear weapons, or even 

conventional explosive weapons, as the challenged statute did not speak to them.  

The opinion is also replete with references to machineguns, artillery and grenades.  

At oral argument, this same majority seemed preoccupied with man-portable air 
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defense missiles, like the Stinger, or recoilless anti tank rifles, like the World War 

II era Bazooka, again, none of which was affected legally by the challenged statute. 

PETITION FOR REHEARING EN BANC 

 The Langley Plaintiffs request and move for a rehearing En Banc.  Much of 

the reasons for a rehearing en banc are the same as those sought for a panel 

rehearing, which are incorporated by reference herein. 

The bottom line, is this.  Illinois passed an unconstitutional ban on common 

semi-automatic rifles, pistols and shotguns, as well as their most common parts and 

accessories, including normal capacity magazines, despite the fact that the 

Supreme Court has told us, in Heller and in Centano, that the Second Amendment 

“elevates above all other interests the right of law abiding, responsible citizens to 

use arms in defense of hearth and home.” Heller, 554 U.S., at 635, and the 

Supreme Court clearly holds that the Second Amendment protects guns commonly 

owned by law-abiding citizens for lawful purposes. At the same time, “the Second 

Amendment confers an individual right to keep and bear arms . . . that ‘have some 

reasonable relationship to the preservation or efficiency of a well-regulated 

militia.’” Id. at 622.  It is clear that a weapon may not be banned unless it is both 

dangerous and unusual . . . . If Heller tells us anything, it is that firearms cannot be 

categorically prohibited just because they are dangerous.” Caetano, 136 S. Ct. at 

1031 (Alito, J., concurring).  The State ignored this authority.  The panel ignores 
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this authority.  The panel does not even try to do a Bruen test analysis, and 

basically falls back on its own pre-Bruen test from Friedman. 

In this case, the that a military might use something similar, is deemed, 

apparently, conclusive, as a reason justifying banning it.  It is difficult to rationalize 

a broad and sweeping ban on the most popular firearms currently on the market, 

with a non-second class fundamental right to keep and bear arms for self defense in 

the event of confrontation.  And if for no other reason, that is why this Court 

should grant rehearing En Banc.  

CONCLUSION 

 For the foregoing reasons, as well as those reasons articulated by the other 

challengers to the ban and who Petition for Rehearing and/or Rehearing En Banc, 

that are not inconsistent with the arguments made of record, the Langley Plaintiffs 

request, and this Court should (1) grant their petition for panel rehearing and that 

petition for rehearing En Banc be granted, (2) vacate the panel’s stay of the district 

court’s preliminary injunction, and (3) on rehearing affirm the district court of the 

Southern District of Illinois preliminary injunction, and remand this matter back to 

the district court. 
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November 8, 2023      Respectfully Submitted, 

Thomas G. Maag 

        Peter J. Maag 

        Counsel of Record 

Maag Law Firm, LLC 

        22 West Lorena Avenue 

        Wood River, IL  62095 

        (618)-216-5291 

        tmaag@maaglaw.com 

 maaglawoffice@gmail.com        

Counsel for Langley Appellees 
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