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CORPORATE DISCLOSURE STATEMENT

Under Rule 26.1 (a) of the Federal Rules of Appellate Procedure, counsel for

Plaintiffs-Appellants make these disclosures:

]UN1OR SPORTS MAGAZINES, INC.

Junior Sports Magazines, Inc., cerdties that it has no parent corporation and no

publicly held corporation owns more than ten percent of its stock.

CALIFORNIA YOUTH SHOOTING SPORTS ASSOCIATION, INC.

California Youth Shooting Sports Association, Inc. ("CYSSA"), is a California

nonprofit organization. CYSSA is not a publicly held corporation, does not have a

parent corporation, and no publicly held corporation owns 10 percent or more of its

stock.

REDLANDSCALIFORNIAYOUTH CLAY SHOOTING SPORTS, INC.

Redlands California Youth Clay Shooting Sports, Inc. ("RCYSS"), is a

California nonprofit organization. RCYSS is not a publicly held corporation, does not

have a parent corporation, and no publicly held corporation owns 10 percent or more

of its stock.

CALIFORNIA RIFLE & PISTOL ASSOCIATION, INC.,

California Rifle & Pistol Association, Inc. ("CRPA"), is a California nonprofit

organization. CRPA is not a publicly held corporation, does not have a parent

corporation, and no publicly held corporation owns 10 percent or more of its stock.
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THE CRPA FOUNDATION

The CRPA Foundation is a California nonprofit organization. The CRPA

Foundation is not a publicly held corporation, does not have a parent corporation,

and no publicly held corporation owns 10 percent or more of its stock.

GUN OWNERS OF CALIFORNIA, INC.

Gun Owners of California, Inc. ("GOC") is a California nonprofit

organization. GOC is not a publicly held corporation, does not have a parent

corporation, and no publicly held corporation owns 10 percent or more of its stock.

SECOND AMENDMENT FOUNDATION

The Second Amendment Foundation ("SAF") is a nonprofit organization. SAF

is not a publicly held corporation, does not have a parent corporation, and no publicly

held corporation owns 10 percent or more of its stock.
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s/ Anna M. Barvir
Anna M. Barvir
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MOTION FOR INJUNCTION PENDING APPEAL

Under Rule 8(a) (2) of the Federal Rules of Appellate Procedure, Plaintiffs-

Appellants move this Court for an order enjoining California Business & Professions

Code section 22949.80, in its entirety, while this case is on appeal. Pursuant to Rule

8(a) (2) (C), Appellants gave counsel for Defendant-Appellee Attorney General Rob

Bonita notice of dais motion on June 12, 2024. The Attorney General has confirmed

that he will oppose this request.

INTRODUCTION

This matter comes back to this Court-with no intervening new facts and no

intervening new law-because Appellants could not obtain the relief granted by the

mandate in junior Sporty Mugaine, Ina, W. BonM, 80 F.4th 1109 (9th Cir. 2023). In the

plainest of terms, that opinion states that California Business & Professions Code

section 22949.80 "is likely unconstitutional under the First Amendment, and we thus

REVERSE the district court's denial of a preliminary injunction and REMAND for

further proceedings consistent with this opinion." Id at 1121.

After remand-and for the first time in this litigation-the Attorney General

argued that this Court did not really mean to enjoin all of section 22949.80, despite

the plain language of the opinion. He somehow divined that this Court meant to

enjoin only subsection (a), and this appeal became necessary when the district court

adopted that position in its order (only partially) enforcing the mandate. Furthermore,

and despite the plain language of the statute allowing enforcement of section 22949.80

by "State of California by the Attorney General or by any district attorney, county

counsel, or city attorney in any court of competent jurisdiction, " id 22949.80(e) (1),

and despite authority under Rule 65, the district court limited injunctive relief to the

Attorney General.

Appellants here seek the relief they were already granted in this Court's

previous opinion, a preliminary injunction pending appeal enjoining section

1
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22949.80-in its entirety-against all public officials authorized by that statute to

enforce this unconstitutional law. This Court can also ensure compliance with its prior

decision by either: (a) granting this motion under this new appellate case number and

retaining jurisdiction to supervise the proceedings below or (b) issuing a writ of

mandamus to the district court with specific instructions on implementing the

mandate from the original appeal and then dismissing this appeal.1

LEGAL STANDARD

Rule 8(a) (1)(c) audqorizes dais Court to issue "an order suspending, roding,

restoring, or granting an injunction while an appeal is pending." (Emphasis added.) The

standard for relief under Rule 8 is the same as seeking injunctive relief in the district

court. The movant must show (1) a likelihood of success on appeal, (2) they will be

irreparably harmed absent relief, (3) the balance of hardships favors the movant, and

(4) an injunction is in the public interest. N/éen W. Ho/d€r, 556 U.S. 418, 426 (2009).

Though such relief is awarded only "upon a clear showing that the plaintiff is

enticed to such relief," Tendon W. Nezwo/72, 992 F.3d 916, 917 (9th Cir. 2021), this is the

exceptional case where Appellants have alrmaj/ established a substantial likelihood of

success before this Court by prevailing in the appeal before the original diree-judge

panel-and by showing that the equitable factors tip sharply in favor of the relief they

seek.

FACTUAL BACKGROUND

This matter has already been decided by a panel of this Court. On September

13, 2023, this Court reversed the denial of Appellants' first motion for preliminary

injunction in a unanimous decision. ]7< Sporty Magi., 80 F.4th 1109. Its mandate is set

1 It is unclear, assuming the case is reassigned to the same panel that issued the
mandate, whether that panel can recall the mandate in that case and reissue it with
specific instructions. Cir. Rule 41-1 Advisory Comm. Note ("A motion to stay or
recall the mandate will not be routinely granted.").

2



Case: 24-4050, 07/18/2024, DktEntry: 5.1, Page 12 of 49

forth in the conclusion of that opinion: "In sum, we hold that §22949.80 is likely

unconstitutional under die First Amendment, and we thus REVERSE the district

court's denial of a preliminary injunction and REMAND for further proceedings

consistent with this opinion." Id at 1121.

The State moved for rehearing en bane, Appellees' Petition for Rehearing En

Banc, ]7< Sporty Magi., 80 P.4th 1109 (9th Cir. Nov. 13, 2023), ECP No. 49, and

Appellants unsuccessfully moved for an injunction against enforcement of section

22949.80 while that petition was pending, Order, fig Sporty Magi., 80 P.4th 1109 (9th

Cir. Oct.11, 2023), ECP No. 48. After no judge called for a vote to rehear the case en

banc, the State's petition for rehearing was denied. Order, fig SpaM Mags., 80 P.4th

1109 (9th Cir. Feb. 20, 2024), ECP No. 52. The mandate was issued on Pebruary 28,

2024. Mandate, ]72 Spotviv Mdg$., 80 P.4th 1109 (9th Cir. Peb. 28, 2024), ECP No. 53.

On remand, the parties agreed to an extension of time for the State to file an

answer on the grounds that it needed more time to consider its options, including

early resolution of this case. Stipulation Extending Deadline to Respond to Complaint

at 2, fig Sports Mags., Ian W. Boata, No. 22-cv-04663 (C.D. Cal Mar. 20, 2024), ECP No.

52. The district court granted the extension and set a status conference regarding

filing and spreading the mandate. Order Extending Deadline to Respond to

Complaint, fig Sporty Mags., No. 22-cv-04663 (C.D. Cal Mar. 20, 2024), ECP No. 53,

Barvir Decl. 112.

To prepare for that conference, the parties met and conferred to discuss

potential avenues for the efficient disposition of this case. Id. The State refused to

enter into a stipulation for entry of an order for a final judgment enjoining

enforcement of section 22949.80. Id. It also refused to enter into a stipulation for the

entry of an order for a preliminary injunction pending further discussions or litigation.

Id. ii 3. Instead, the State urged Appellants to renew their motion for a preliminary

injunction, claiming that it would not be much work because the State would either

3
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not oppose the motion or would file a non-opposition. M Less than a day later, the

State withdrew its non-opposition, raising a new theory that this Court had only

found subsection (a) unconstitutional and that, if Appellants sought a broader

injunction, the State would oppose it. M 114.

During the April 8, 2024, status conference, the State requested 30 more days

to respond to the complaint over Plaintiffs-Appellants' objection that, without a

preliminary injunction in place, the delay risked the further violation of their First

Amendment rights in violation of this Court's order. Id 115. The court denied the oral

request for a preliminary injunction, set a second status conference, and encouraged

the parties to continue efforts to resolve the case. ld In compliance with the court's

directive, the parties continued efforts to negotiate a settlement and the scope of any

order that would address this Court's mandate. Id ii 6. But because the parties

continue to disagree over the scope of this Court's opinion, no agreement could be

reached. Id W 6-7.2

Having been unable to obtain the injunctive relief that they have sought from

Day 1 (and this Court already ruled they were enticed to), Plaintiffs-Appellants were

forced to move for an order enforcing the mandate and enjoining the enforcement of

section 22949.80 Plaintiffs' Motion to Enforce the Mandate and Issue Preliminary

Injunction at 2-3, fig Sporty Magi, No. 22-cv-04663 (CD. Cal May 2, 2024), ECP No.

59. The State opposed in part, arguing that any injunction should be limited to

subsection (a). Defendant's Limited Opposition to Motion to Enforce the Mandate

at 6-10, fed Sports Magi, No. 22-cv-04663 (CD. Cal May 20, 2024), ECF No. 62.

2 On April 18, 2024, Plaintiffs-Appellants filed a notice of the preliminary
injunction issued in the related case of Safari C/ab Inf/ W. Bantu, enjoining the entirety
of section 22949.80 Plaintiffs' Notice of Issuance of Preliminary Injunction in §¢f01ti
C/ab Def/ W. Banta, fig Sporty 21/1gg8, No. 22-cv-04663 (CD. Cal April 18, 2024), ECP No.
56. Soon after, the State filed a motion to set aside the injunction issued in Safari C/ab
and substitute an order enjoining only subsection (a). The State's motion was heard
on July 16, 2024.

4
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During oral argument on the motion, the district court revealed that it was

inclined to adopt the State's position and issue a preliminary injunction limited to

subsection (a). The court and the parties also discussed certifying a question to the

original panel to ascertain the scope of the mandate. ]ac Sports. Magi., No. 22-cv-04663,

2024 WL 3236250, *7 n.1 (CD. Cal. June 18, 2204) (order attached).

Instead, on June 24, 2024, the district court entered an order (filed in chambers

on June 18, 2024) enjoining only subsection (a) of section 22949.80, thus leaving all

other sections of the "likely unconstitutional" statute available for enforcement. Id at

*8. The court also declined to enjoin enforcement by the District Attorneys, County

Counsel, and City Attorneys who are authorized to enforce section 22949.80, electing

to limit the injunction to enforcement actions by the Attorney General's office. Id

Instead, the court ordered the Attorney General to notify these officials of this lawsuit

and that subsection (a) has been preliminarily enjoined. M

ARGUMENT

I. APPELLANTS MEET THE COND1TiONS FOR RULE 8 RELIEF

Rule 8 "ordinarily" requires that a party seeking an injunction pending appeal

first move for such relief in the district court. If the moving party shows that "moving

first in the district court would be impracticable," the party may request relief directly

from this Court. Fed. R. App. Proc. 8(a) (2) (A).

Appellants have twice moved the district court for a preliminary injunction,

halting the enforcement of section 22949.80 The district court denied Appellants'

first motion-a decision that was unanimously reversed on appeal. in Sporty Marx., 80

F.4th at 1120. On remand, the district court again refused to enter the relief that

Appellants requested that this Court already decided they are enticed to. Because the

district court has repeatedly denied the relief requested, Appellants have met the Rule

8(a) (2) (A) conditions for relief.

5
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II. THE NINTH CIRCUIT HAS ALREADY HELD THAT PLAINTIFFS ARE LIKELY
To SUCCEED ON THE MERITS oF THIS APPEAL

A three-judge panel of this Court already held that Appellants are likely to

succeed on the merits and are, therefore, enticed to a preliminary injunction against

enforcement of section 22949.80 while this case proceeds below. ]ac Spotviv Magi., 80

F.4th at 1120-21. Those findings and conclusions are binding on the district court

(and this Court) and represent the "law of the case." They are not some mere

suggestion or evidence of the rule laid down by this Court.3 Nor are they open to

reexamination by an inferior court. Indeed, it is well-setded that:

[W]hatever was before the Court, and is disposed of, is
considered as finally setded. The inferior court is bound by
the decree as the law of the case, and must carry it into
executlon, according to the mandate. They cannot vary it,
or examlne it for any other purpose than executlon, or give

or review it upon any matterany.other or further relief, . .
decided on appeal for error apparent, or intermeddle with
it, further than to setae SO much as has been remanded.

Sibby/ez' W. United States, 37 U.S. 488 (1838)..Yee 4/so NAACP W. A/aka/wa ex rel Pefterxofe,

360 U.S. 240, 245 (1959). And lower courts must adhere not just to the result

obtained by the higher court but also to any reasoning necessary to that result. See

Se/7zine/e Tribe 0fF/4. e. Florida, 517 U.S. 44, 67 (1996) (and collected cases).

The State contends that this Court's opinion was limited to subsection (a)- -a

claim it never once made before this case returned to the district court on remand.

3 Professor Laurence Tribe has written about the interpretation of legal texts:
Like Justice Scalia, I never cease to be amazed by the
arguments of ]udges, lawyers, or others who proceed as
though legal texts were little more than interesting. .
documentary evidence of what some lawgiver ha in mlnd.

[I]t is the text's meaning, and not the content of anyone's
expectations or intentions, that binds us as law.

Laurence H. Tribe, Cow/f7eteg in Antonin Scalia, A A/Miter 0f It1z'e1§z')1tez'az'i0n.' Federal Court;
41141 Z/9e Law 65, 66 (1997) (discussed in Antonin Scalia & Bryan A. Garner, Reading
Lezzv: T/9e Interpretation 0f Lega/ Texts 295 (Thomson/West, Kindle ed. 2012)).

6



Case: 24-4050, 07/18/2024, DktEntry: 5.1, Page 16 of 49

The plain text of the panel opinion contradicts the State's claim. fig Sporty Magi., 80

F.4th at 1120-21 ("In sum, we hold that §22949.80 is likely unconstitutional under the

First Amendment.") This language is not susceptible to two meanings. It is not overly

complex or lacking in clarity, it does not require "Talmudic scholars nor skill[s] in the

use of Urim and Thummin to construe it." I-Iwgoft W. U.S. Dirt Chi for Z/96 N Diszi of

C41 (In ve Camnaug/9), 306 F.3d 726, 729 (9th Cir. 2002). The State's claim that there

was some latent ambiguity in this Court's opinion lacks merit. The State was wrong,

and the district court was wrong to issue an order defying this Court.

A. This Court Ruled That Section 22949.80, in Its Entirety, Is
"Likely Unconstitutional"

For purposes of Appellants' post-mandate preliminary injunction, it is section

22949.80-in its entirety-that is "likely unconstitutional." fig Sporty at 1120-21. As

this Court already found, in a published opinion, directly marketing legal firearm-

related products to minors is protected commercial speech under the First

Amendment (as long as it otherwise complies with state and federal law). Id at 1116-

17. This Court also held that the State's purported interest in restricting that speech

vis-a-vis section 22949.80 was insufficient to save the law under Central Hudson. Id at

1117-20. It strains credulity to think that any portion of section 22949.80 is still

somehow valid.

Subsections (a) and (b) both restrict "firearm industry members" from

engaging in marketing and advertising of "firearm-related products" directed to youth.

But this Court expressly held that this commercial speech is protected by the First

Amendment in the first appeal. Subsection (b) prohibits the "use, disclos[ur] e, and

compil[ation], of personal information of [a] minor for the purpose of

marketing or advertising to minor[s] any firearm-related product." Cal. Bus. &

Prof Code §22949.80(b). If marketing firearm-related products to minors is

protected speech, then the use and maintenance of mailing lists necessary to conduct

7


