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Page 6
1 (Witness sworn.)
2 JEFFREY EBY,
3 cdled asawitness herein, having been first
4 duly sworn, was examined and testified as follows:
5 EXAMINATION
6 BY MR. WELLS:
7 Q. Good morning, Mr. Eby. My nameis Chris
8 Waélls. I'm an attorney with the Illinois Attorney
9 Generd's Office. | represent some of the
10 defendantsin this case; the Governor of lllinais,
11 J.B. Pritzker, Attorney General and the director of
12 thelllinois State Police, Brendan Kelly.
13 It is nice to meet you this
14 morning. Thank you for joining us. And just for
15 therecord, your name is Jeffrey Eby, and that is
16 E-B-Y. Isthat correct?
17 A. Yes, sir. That iscorrect.
18 Q. Mr. Eby, have you ever given a
19 deposition before?
20 A. No,sir.
21 Q. Soyou understand that the court
22 reporter just had you take an oath, and you are
23 testifying here today under oath, and it isthe
24 sameasif we werein court.

©O© 00 ~NO O WNP
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Page 8
may hear an objection from Mr. Brady. Mr. Brady,
you understand, is representing you in today's
deposition. Isthat fair to say?

A. Thatisfair to say.

Q. So Mr. Brady may object, but you will
generaly still need to answer the question that |
asked, if you understand the question. If you
don't -- if you don't understand the question, |
would ask you to state that and ask you to clarify.

If you answer the question I'm
going to assume -- and everyone reading the
transcript will assume that you understood the
guestion as asked. Isthat fair?

A. Yes, sir.

Q. The one exception that we may encounter
isif Mr. Brady specifically instructs you not to
answer because of the attorney/client privilege.

In that case, that isthe
exception to the rule that you generally have to
answer.

Areyouonany -- and |
apologize for the intrusiveness of this question,
but it is a standard question in this type of
circumstance.

Page 7
1 Do you understand that?
2 A. Yes, sir, | understand.
3 Q. You've met the court reporter Debbie,
4 who is going to be helping ustoday.
5 Sheis going to be taking down
6 everythingwesay. Soin order to help her do her
7 job and to make sure what you say isfairly
8 recorded in the transcript, 1'd ask a couple things
9 from you:
10 First, if you would just wait
11 for meto finish my question before you start
12 answering, that would be much appreciated. Just so
13 she can get down the question and the answer.
14 Since you've never had a
15 deposition before, | will go ahead and tell you --
16 you will inevitably break thisrule.
17 Every witness bresksthisrule.
18 | will probably interrupt you at varioustimes. We
19 will try to remind each other to slow down and
20 pause and give each other a chance to finish.

21 It isjust the nature of the

22 depositions and sometimes Zoom doesn't help in that
23 respect.

24 AsI'm asking you questions, you

© 00 ~NO O WNP
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Page 9
Are you on any medication today
that would prevent you from giving truthful
testimony?

A. No,sdir.

Q. Soasyou know, we are doing this
deposition virtually today through Zoom. I'min my
officein Chicago. Where are you located today?

A. I'minmy home officein southern
Missouri. In Chadwick, Missouri.

Q. Okay. Andisthereanyonein the room
with you today?

A. No,sir.

Q. Arethereany other applications --
software applications open on your computer aside
from Zoom?

A. | will check rea fast. I'm afraid I'll

close the wrong one and shut us down.
Q. | understand.
A. I'veclosed everything else.

Q. Thank you very much.
| would ask you to keep the
other applications closed other than Zoom. Do you
have a smart phone on you?
A. | putit away, out of my reach.
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Page 10 Page 12
1 Q. Okay. Great. 1 A. I'matechnical consultant. | currently
2 If you could just keep the smart 2 haveaprimary role with Trijicon, Incorporated out
3 phone away from you. Thereason I'm askingthese | 3 of Michigan. | work with their business
4 questionsis| would ask you, while we are on the 4 development officein Virginia
5 record, the only way we should communicate is 5 Q. What does Trijicon, Incorporated, do?
6 verbally through Zoom. And your attorney should 6 A. They make optics; hunting scopes and
7 only communicate with you on the record verbally 7 for the military, they make machine gun optics,
8 through Zoom while we are on the record. 8 rifle optics, pistol optics, iron sights. They are
9 So if that changes, let me know 9 inthe business for about 40 years now.
10 and we will addressit. Despite being on Zoom, 10 Q. Yousaditispronounced Trijicon?
11 simulate asif we are in aroom together if that 11 A. Yes, they made up thename. Soitis
12 makes sense. 12 not alogical form of English.
13 A. Yes, sir. 13 Q. Canyou spdl it for us?
14 Q. Do you have any documentsin front of 14 A. T-R-I-JI-C-O-N.
15 you? 15 Q. Yousaid Trijicon makes optics. Isthat
16 A. No,sir. 16 opticsfor firearms?
17 Q. Andif you have any problem with the 17 A. Yes, sir. Andironsightsfor pistols.
18 technology we are using today, please let me know. | 18 Q. You mentioned that some of the optics
19 Please speak up and let the court reporter know. 19 that Trijicon makes are for hunting. So isthat
20 Mr. Eby, the name of the lawsuit 20 for firearms used in the civilian market or sold in
21 you are being deposed is Barnett v. Raoul, Case 21 thecivilian market?
22 Number 23 CV 209. Itispendinginthe U.S. 22 A. Yes, sir.
23 District Court. There are three other cases that 23 Q. Would that include AR platform rifles?
24 have been consolidated with the Barnett Case. 24 A. Yes, gr.
Page 11 Page 13
1 Harrel vs. Raoul 23141 Langley v. Kelly, 23CV 192; 1 Q. What other types of firearms for the
2 and Federal Firearmsv. Pritzker 23 CV 215. Doyou| 2 civilian market does Trijicon make optics for?
3 know that the deposition you are giving today may 3 A. They make thermal opticsfor both
4 beusedinal four of those cases? 4 civilian and military use. Machine gun optics.
5 A. | doknow. 5 Missileso -- I'll say missile. They sell boosters
6 Q. And do you understand that the 6 called "Gustav" -- is arocket, but they have
7 plaintiffsin al four of those cases have 7 submunitions that can be guided which make them
8 identified you as an expert witness? 8 missiles --
9 A. | doknow. 9 Q. I'msorry. Go ahead.
10 Q. When you say you do know, what do you 10 A. Did| answer the question or did | miss?
11 mean? 11 Q. No. Youdid. Thank you.
12 A. [ mean, | didn'trealizel wasin all 12 Y ou also mentioned that thereis
13 four cases, but | do understand that now. That is 13 amilitary component of Trijicon's business. How
14 fine. 14 isthe military component of Trijicon's business
15 Q. Doyou know if you've been specifically 15 different than the civilian component?

16 retained by the other plaintiffsin all four cases?
17 A. | have one point of contact and that is
18 Mr. Sean Brady. | don't know if I've been

19 retained. | wasn't aware of that.

20 Q. Soisit fair to say the one point of

21 contact you've had about this litigation is Sean
22 Brady?

23 A. Yes, dr.

24 Q. Whereareyou currently employed?

16 A. They are business devel opers; both

17 international and domestic. They interact with

18 each military branch with a program manager to find
19 out what capability gaps those branches have and if
20 we can build or supply a solution to those gaps.

21 Q. Andjust roughly, what is the proportion

22 of Trijicon's business that is military side versus

23 civilian side?

24 A. I'mthrowing an opinion out there, but |
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Page 14
1 think it isroughly 70 percent civilian and 30

2 percent military. And with zero basis to make that
3 number.
4 Q. Thatisjust your best estimate?
5 A. Based on money, primarily. | understand
6 how much revenue comesin from each side, and that
7 would probably put it in the 70/30, but that may
8 not be true on products. It may be more products
9 towards one versus whether they are more expensive
10 than the civilian market than the military that
11 buys under contract with Highbolt.
12 Q. Soyour assessment of the 70 percent/30
13 percent split is based upon your understanding of
14 where the revenue comes from?
15 A. Yes, sir. Yes, Sir.
16 Q. Doyou know if Trijicon isamember of
17 the National Shooting Sports Foundation?

18 A. | do not know.

19 Q. What assignment were you given in this
20 case?

21 A. Expert witnesson the law itself as |

22 understand it. So | was presented the areas of the
23 law that Governor Pritzker signed. "What do you
24 think?'

Page 16

the military?

A. Limited because | alsoteach asa
National Rifle Association instructor for pistols.
Graduated tactical training course, but even those
are limited in nature to the amount of weapons
there are in the world.

Q. You mentioned two civilian training
courses. What were those again?

A. Law enforcement tactical instructor.

©O© 00 ~NO O WNP

10 Q. Andwho provided that training?
11 A. The National Rifle Association provided
12 that.

=
w

Q. What weapons were utilized in that
training?

A. We brought our own weapons, your
preferred pistol. | took a GLOCK 19, and your
preferred rifle. | had one of the AR-15 variants
that | own.

19 Q. Do you remember what variant

20 specificaly?

21 A. 1donot.

22 Q. Andwhat -- generally speaking, what
23 AR-15 variants do you own?

24 A. | have Laruetactical Daniel Defense. |

B R R e
o ~N o 0N

Page 15
1 Q. Whichlaw?

2 A. Assault weapons banned law. | don't

3 know the name. | did know it, but | can't recall

4 it.

5 Q. Anddidyoulook at the terms of the

6 statuteitself in preparing your expert reports?

7 A. | read through thelist of the weapons

8 primarily -- and no guarantee that | even knew what
9 those were.

10 There were quite a few weapons
11 onthere.
12 Q. When you say there was no guarantee that

13 you knew what those were, what do you mean?

14 A. Meaning, my expertise relies upon

15 weapons | had used in the military. And then afew
16 civilian of the myriad of civilian options.

17 So | would also have to look

18 some of those weapons up using the internet for me
19 to totally understand that.

20 So I'm not an expert in al

21 weapons. I'man expert in which | had to train

22 within the military.

23 Q. Soisitfair to say your expertiseis

24 specific to the weapons that you were trained onin

Page 17
1 call them -- | bought several of these where |

2 bought independent components and assembled them

3 They don't really have a clear identity.

4 Q. Inadditionto law enforcement -- I'm

5 sorry. Did | cut you off with others?

6 A. Thereare, but | can't recal the names

7 of them.

8 Q. Just approximately how many AR-15

9 variants do you own?
10 A. Approximately 22. And they are
11 comprised in different configurations. Asan
12 AR-15, with the 16-inch barrel, as an AR pistol
13 with apistol base. Asapistol caliber carbine --
14 unless my wife asks, at which point | have three.
15 Q. Andareyou familiar with the National
16 Firearms Act?
17 A. Yes, gr.
18 Q. Isitfair to say that some of those
19 weapons that you mentioned would be NFA, or
20 National Firearms Act --
21 MR. BRADY: Objection. Callsfor alegal
22 conclusion to the extent there is an NFA issue,
23 which the witness understands may not be -- have
24 the proper tax stamp. | would instruct the witness
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Page 18
1 not to answer and assert his Fifth Amendment.

2 MR. WELLS: Solet'skeepitto form, if we

3 could, Sean.

4 BY MR. WELLS:

5 Q. I'mreally just asking your

6 understanding. I'm not asking whether you are

7 complying with any law or not complying.

8 | just want to know if you have

9 an understanding as to whether some of the firearms
10 you have possessed would be classified as NFRA
11 firearms?
12 MR. BRADY:: | will renew my objection. The
13 witness has aright to be instructed on hisrights
14 to answer that if thereis an issue, <0...
15 BY MR. WELLS:

16 Q. Do you understand?
17 A. Dol understand?
18 Q. Yes. Doyouunderstand? Areyou able

19 to answer?

20 A. | have deliberately not signed up to the
21 NFA because | have no weapons that meet that
22 description. | have no short-barreled weapons. |
23 have no any other weapons where you can stick a

Page 20
1 During my tenure, | oversaw the

2 development of the combat marksmanship program,
3 which included combat marksmanship instructor
4 training and combat marksmanship coach training.
5 In addition, | oversaw the
6 development of the foreign weapons instructor
7 course and the foreign weapons coaches course.
8 That lasted for aperiod of three years.
9 I've been an instructor for
10 small arms, for machine guns, missiles, rockets,
11 motors, rifles, grenade launchers and explosives.
12 Q. And]I believe we were talking about two
13 specific civilian training courses. 'Y ou mentioned
14 military experience. Y ou talked about one of them.
15 What was the second civilian training course you
16 received?
17 A. Basic pistol course.
18 Q. Andwasthat a course from the National
19 Rifle Association?
20 A. Yes, sir.
21 Q. Arethereany other civilian trainings
22 that you've received that you think are relevant to
23 your testimony?

24 pistol on and reclassify aweapon simply by that 24 A. Not with certifications, no.
Page 19 Page 21

1 small little hand grip in the front. 1 Q. What materialsdid you review in
2 | have deliberately avoided 2 preparing your initial expert report in this case?
3 having any NFA items outside of suppressors, which| 3 A. | reviewed field manuals and operational
4 | havesix. And thosewere al registered. 4 manuals, primarily written by the Army asthey are
5 Q. Understood. Thank you, Mr. Eby. 5 well funded for the development of those.
6 And what I'm trying to 6 | read historical reports and
7 understand -- because you make different 7 experiments, a secretary defense report following
8 recommendations |ater in the report and 8 Vietham. My initia days of Vietnam primarily --
9 considerations about what rules might apply to 9 that is quite alarge sum of publicationsjust in

10 different weapons.

11 So I'm redlly trying to

12 understand your knowledge with the applicable
13 regulations.

14 So | don't mean to be intrusive.

15 That isreally the purpose. Okay. How would you
16 describe your field of expertise?

17 A. Small arms/weapons expert. We have a
18 very deliberate training program from the Marine
19 Corps, and some side training programs from the
20 National Rifle Association on both pistols and

21 tactics. | wasthe officer in charge of the small
22 armsinstructorsinstructor course, which isthe
23 premiereinstructor development course for all

24 small arms.

10
11
12
13
14
15
16
17
18
19
20
21

that statement.

Q. Andareall of those publications, the
ones you cited -- the ones you cited in your expert
report?

A. Yes, sir.

Q. Beyond what iscited in either your
initial expert report or your rebuttal expert
report, are there other materials you reviewed that
are not cited in those documents?

A. Nothing distinguishable.

Q. Soeverything you reviewed and relied
upon isreflected and cited in the expert report

22 and rebuttal report?
23 MR. BRADY: Objection. Vague.
24 THE WITNESS: That iscorrect. Yes.

6 (Pages 18 - 21)
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Page 22
1 BY MR. WELLS:

2 Q. Did you review the expert reports of any
3 other expertsin this case?

4 MR. BRADY: Objection. Vague asto when.
5 MR. WELLS: If you understand, you can answer
6 THE WITNESS: Yes, sir, | did.

7 BY MR. WELLS:
8 Q. Which expert reports did you review that
9 arerelated to this case?
10 A. Segments of Andrews Tucker and Lucier --
11 or something very similar to that. Butchering the
12 name.
13 Q. Werethere any other expert reports or
14 segments of expert reports that you reviewed in
15 your work on this case?
16 A. | don't recall.
17 Q. You mentioned expert report from
18 Mr. Tucker. Do you know Mr. Tucker?

19 A. Oh,yes,sir.
20 Q. WhoisCraig Tucker?
21 A. Craig Tucker was my commanding officer

22 in 1999 to late 2000. He was the lieutenant
23 colonel then. | was recently a marine gunner,
24 which isacommissioned officer. Served with him

Page 24
1 limited asthey should be. That isnot hisrole.

2 Q. What istherole of an officer, then?

3 A. Heisto manage the forces that provide

4 thefight against the opponent. And he does that

5 very well.

6 Those forces are air, sea, land,

7 space, cyber. He manages that very well to apply

8 pressure on the opponent. Hisroleis ot to

9 identify characteristics of employment of
10 individual weapons.
11 Q. How does a commander make decisions
12 about what particular forces to deploy if they
13 don't understand the underlying weapon systems?
14 MR. BRADY: Objection. Callsfor speculation.
15 THE WITNESS: | would be speculating on his
16 training and education that got him prepared to do
17 so. Because| didn't undergo that level of
18 training.
19 BY MR. WELLS:
20 Q. How isyour role as a Marine gunner
21 distinct from the role of your commanding officer?
22 A. | wasan advisor with no authority.
23 Q. Canyou explain more of what that means,
24 that you were an advisor?

Page 23
1 in 29 Pams at 2nd Marines, 2004 and 2005. Then

2 Colone Tucker was my commanding officer aswe
3 served together in Irag in Al Anbar Province.
4 Q. What isyour opinion of Mr. Tucker?
5 MR. BRADY: Objection. Vague. Callsfor
6 narrative. You may answer.
7 THE WITNESS: | served with Craig Tucker. He
8 isan honorable outstanding combat commander. |
9 have avery high regard for him.
10 BY MR. WELLS:
11 Q. What isyour opinion of Colonel Tucker's
12 knowledge of military small arms?
13 A. Thatisnot so high. Heused meto
14 answer those questions on all occasions.
15 | don't believe he has had any
16 deliberate training and certifications on small
17 arms other than holding it and using it. And even
18 that islimited.
19 It is very common for an officer
20 to not hold therifle past the rank of lieutenant.
21 And, for instance, 30 years of service maybe you
22 hold therifle for three years of that, and use a
23 pistol. So his knowledge and expertise on that
24 rifle, the employment, the instruction are very

Page 25
1 A. | can explain what he tasked me to do,

2 if that would help. He would inform me to creste
3 training programs for each of our individual
4 weapons. Not only on the loading unloading
5 characteristics nomenclature but on the employment
of them individually.
And then he would task me
to create training events that would group weapons
and systems and people together in ever-escalating
sizes. From fire team to rifle squad, to platoon,
to company, battalion and regiment.
12 And | would create these
13 training eventsto employ the best practices for
14 weapon system and grouping, so we could evaluate
15 our readiness with his participation. We would
16 identify weakness through those training events and
17 have follow-along training to correct those
18 shortfalls.
19 Q. Sol want to come back to some of that
20 herein afew minutes. But before| do that, |
21 just want to be clear. Theinitial report that you
22 prepared in this case was prepared with
23 Mr. Musselman. Am | saying that correctly?
24 A. Youare

© 00N O
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11
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Page 26
1 Q. How do you know Mr. Musselman?

2 A. HewasasoaMarine gunner close

3 friendsand till are.

4 Q. Canyou tell mehow it came to be that

5 the two of you prepared an initia report together?

6 MR. BRADY: Objection to the extent it calls

7 for communication with counsel. Y ou may answer.

8 THE WITNESS: | think Mr. Brady is the one

9 that brought Mr. Musselman in. Mr. Musselman and
10 met at aretirement ceremony in Washington, D.C.,
11 for afriend of ours.
12 We had spoken that we had both
13 been requested by Mr. Brady to write statements.
14 We each had a divergent path on what that statement
15 would look like. And | was not afan of the
16 direction Mr. Musselman wanted to go into.
17 So we agreed to write individual
18 separate statements and we would communicate with
19 Mr. Brady as we wrote these individual statements,
20 but at the end of the day, | believe Mr. Brady
21 preferred my statement better, and Mr. Brady handed
22 it to Mr. Mussleman to corroborate and ook for any
23 errors.

24 So to befair, it was my

Page 28
1 .357 Magnum. Pistols. Ruger 14 was employed in

2 that engagement.
3 | think he was leaning more
4 towards how hard it is to put an opponent down.
5 How resilient the human body is.
6 My comment to him was neither
7 one of usare ballisticians or forensic experts,
8 anditisreally out of our laneto speak so
9 heavily in the lethality role when there are so
10 many variables involved.
11 BY MR. WELLS:
12 Q. Informulating your opinions as
13 reflected in your expert report and your rebuttal
14 report, did you rely on any evidence from the
15 civilian world?
16 MR. BRADY: Objection. Vague.
17 THE WITNESS: Most likely | did. Only because
18 I read alot. | study both civilian and military
19 engagements. From not only weapons employed, the
20 bulletsthat are used. The human performance of
21 thebody. The body alarm response, and how that
22 atersyour memory of an event if you were close.
23 So it would be impossible for me
24 totell you thelevels of influence of all writings

Page 27
1 statement that Mr. Mussleman witnessed, approved

2 and corroborated. | think he added one lineinto
3 it on the addition of a 149 and hand rifle. |
4 forgot to mention. And the rest of that was my
5 statement.
6 BY MR. WELLS:
7 Q. When you say you were not afan of the
8 direction that Mr. Mussleman wanted to go, what
9 direction did Mr. Mussleman want to go?
10 A. | think he was leaning more towards
11 articlesfrom civilian world and use of guns and
12 mass murders, and | disagreed that that was my
13 strength and my training. And | didn't want to
14 start quoting what was happening outside of the
15 military as that would just be pure opinion.
16 Q. What types of articles from the civilian
17 world describe mass shootings?

18 MR. BRADY: Objection. Vague.
19 THE WITNESS: The Miami-Dade shooting in 1986.
20 For instance, initially eight

21 FBI agents engaging two hostiles, hundreds of

22 rounds were fired at a distance of 20 feet.

23 Speaking towards -- | think he was going after the
24 lack of lethality in some engagements for shotguns.

Page 29
1 fromall natures as| certainly didn't shelter

2 myself only to the military world, when thereis
3 tons of evidence or opinionsin the civilian world.
4 Yes, | did, but if | had to list
5 those out | wouldn't be able to do so.
6 BY MR. WELLS:
7 Q. Didyou review any publications
8 discussing the lethality of firearms used in mass
9 shootings?
10 A. Not for thisevent, no. That would have
11 been previousto over the last 40 years.
12 Q. Why did you not review those types of
13 materials?
14 A. Justtime. | had plenty to research to
15 find those historical studiesthat | knew existed,
16 read them again, understand what they conveyed and
17 what their out-brief was -- what their final facts
18 were, and whether or not those fit with my own
19 thoughts. And there was just no time to do the
20 research and external -- there are alot of words
21 involved.
22 Q. Soyou looked for sources that fit with
23 your own thoughts? Did | hear that correctly?
24 MR. BRADY: Objection. Misstates testimony.
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Page 30
1 Vague.

2 THE WITNESS: | looked for sourcesthat | knew|
3 | had read before in order to quote them and
4 reference them.
5 BY MR. WELLS:
6 Q. Would reports of lethality of firearms
7 and civilian mass shootings be relevant to an
8 expertin your field?
9 MR. BRADY: Objection. Vague. Callsfor
10 speculation.
11 THE WITNESS: It is my opinion that most
12 reports | see outside of FBI are not scientifically
13 studied, evaluated, controlled for variables.
14 When the military does areport,
15 it is very much afifth-grade science project where
16 they control for variables, evaluate the outcomes
17 and provide me something that | can have confidence
18 ininstead of avery wordy opinion piece.
19 So other than FBI documents,
20 which are very few that I've had access to,
21 majority of my opinion has been shaped by military
22 studies.
23 BY MR. WELLS:

Page 32
1 about -- more about your Marine Corps experience.

2 When did you join the Marine

3 Corps?

4 A. | went on active duty in June of 1982.

5 Q. AndI believe you mentioned earlier that

6 you became a Marine gunner in 1999. Isthat right?
7 A. Thatiscorrect.
8 Q. If you could just describe for me
9 generally your rolesin the Marine Corps from 1982
10 to 1999?
11 A. | joined the Marine Corps, and | was
12 assigned as an assaultman, which is a demolitions
13 man with arocket capable of reducing bunkers.
14 | served in that role no more
15 than nine months before being accepted into an
16 anti-tank missile course that was on-the-job
17 training. Therewas no school for it. We were
18 trained by the people that already knew. | stayed
19 in anti-tank missile until 1987. In 1987 | was
20 sent out on embassy duty for Brussels Belgium and
21 Dehli, India. Eighteen monthsin each one of
22 those. Returning back to the fleet Marine Corpsin
23 1990 where | joined, second Battalian, 8th Marine.

24 Q. Didyou review any FBI reports 24 | was assigned as a machine gun
Page 31 Page 33
1 discussing civilian mass shootings in preparing 1 section leader initially and then moved over to
2 either your expert report or your rebuttal report 2 scout sniper platoon. It isthe scout sniper,
3 inthiscase? 3 staff NCO, staff non-commission officer in charge.
4 A. No,sdir. 4 And then | was assigned in 1993
5 Q. Indiscussing the statement that you 5 to fleet anti-terrorism security team company out
6 prepared that Mr. Musselman also signed onto, do 6 of Norfolk, Virginia, where we were the world
7 you stand by everything that is written in that 7 response force for the chief of naval operations.
8 statement? 8 | had a 50-man platoon with our
9 MR. BRADY: Objection. Vague. 9 own mortars, rockets. Every man had arifleand a
10 THE WITNESS: | have no reason to changemy | 10 pistol. | had sniper systems. | had light machine

11 opinion on anything that | wrote.
12 BY MR. WELLS:
13 Q. And that statement reflects your words

14 initsentirety. Isthat fair to say?
15 MR. BRADY: Objection. Vague.
16 THE WITNESS: Yes.

17 BY MR. WELLS:
18 Q. And same thing goes for the rebuttal
19 report. The rebuttal report you prepared in this

20 caseisyour words. Isthat fair to say?
21 MR. BRADY: Objection. Vague.
22 THE WITNESS: Yes, sir.

23 BY MR. WELLS:
24 Q. Okay. I'mgoingtotak alittle bit

=
=

guns as part of that 50-man platoon. | did that
for three years.

Andin 1996 | was reassigned to
be the chief mortar instructor at school of
infantry, Camp Lejeune. Eighteen months later, |
was reassigned to be the infantry platoon course
instructor where we were to teach a 13-week course
across al of the small arms -- arifle battalion;
motors, rockets, missiles, mortars, rockets,
missles, machine guns, grenade launchers,
explosives, rifles and no pistols. We honestly
didn't have pistolsin the infantry.
23 By 1999 -- late '98 | was
24 selected to be the Marine gunner. The performance
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Page 34
1 for that selection, we had to be an enlisted E-7

2 Gunnery sergeant with 16 years experience to be
3 eligible.

4 | had the sixteen yearsin the

5 Gunnery service. | was selected and transferred,
6 and | had seven months of school in Quantico,

7 Virginia, before | went to second Battalian 7th

8 Marines Twentynine Palmsin late September of 1999.

9 | was then in marines until January 2003 where |
10 just came off of deployment with the 2nd battalion
11 7th Marines. Joined 7th Marines regiment, 17 days
12 before leaving again for the Operation Iraqi
13 Freedom.

14 | was with 7th Marines until

15 returning from Irag in 2005 where | was transferred
16 to betheinstructor. The officer in charge of the

17 small Arms Weaponsinstructor's course of the

18 battalion in Quantico, Virginia. Threeyearsin

19 that billet, before General Dunford created a

20 billet for Marine gunner at the Pentagon, and

21 brought me up asthe first Marine gunner to serve
22 at the Pentagon to serve as an advisor, as

23 confidant, for plans policies and operations.

Page 36
1 Western Irag from Al-Asad to the border of Turkey

2 --in Syriarather.

3 With aslight deviation for

4 November 2004, our regiment was brought in to
5 assist on the Second Battle of Fallujah in 2004.
6 Q. And have you discharged aweapon in
7 combat?

8 A. Yes, sir.
9 Q. Didyou do thatin 19917
10 A. No,sir. Not 1991.
11 | ordered the discharge of

12 weapons, machine guns and mortars and riflemen. |
13 did not personally position myself to do so.

14 Q. And when you did discharge your weapon
15 in combat, when did that occur?

16 A. That occurred in the 2003 push to

17 Baghdad. And also in the 2004 to '05 time,

18 specifically in and around Fallujah, but also

19 around Al-Qalim, and then bounced in between.
20 Some of those were just trying

21 to defeat an IED. Some of those were obstaclesin
22 theroad, and | would shoot them to see if they

23 would detonate or move or show up some wires.

24 | served in that for three years 24 Others were joining in somebody
Page 35 Page 37
1 before retiring in November of 2010. 1 else'sfight at Al-Qaiim when they were closing in
2 Q. Canyou describejust generally your 2 on the objective and al throughout Fallujah.
3 combat experience in the marines? 3 Q. When you say some of those discharges
4 A. Yes, sir. In1991 | was on Operation to 4 weretrying just to defeat an IED, what do you
5 Provide Comfort in Northern Irag. Separating the 5 mean?
6 Iragis who werekilling the Kurdish people. 6 A. Anobstaclein the road that could be
7 Created a safe zone for those Kurdish people. 7 filled with explosives that can detonate on a
8 Spent four months patrolling the 8 passing vehicle. There was seldom away around
9 separation of the Iragis from the Kurdsin Northern 9 that.
10 Irag with 2nd Battalion 8th Marines as part of the 10 So ameans of identifying it to
11 24th Marine Expeditionary Unit. 11 seeif it wasjust arandom obstacle that fell off
12 Later | deployed on Operation 12 of thevehicleor if they delivered an improvised
13 Iragi Freedom from Kuwait to Baghdad in a4 month | 13 explosive device, would try to change the way it

14 -- dightly 57 days of straight combat before

15 settling down for another two months of just

16 pacifying the area and retrograding.

17 Working our way back down to

18 Kuwait and leaving for the United States. So from
19 January 2003 until late May of 2003, | was sitting
20 inthat Kuwait and Iraq and back to Kuwait time
21 frame on Operation Iragi Freedom.

22 | returned in January of 2004

23 with Colonel Tucker and stayed until May of 2005,
24 approximately 15 months, overall, of combat in

14
15
16
17
18
19
20
21
22
23
24

laid in the ground.
Rifleswon't detonate
explosives, but | could moveit. | could seeif
any wiresor signalsweretied to it or disrupt it.
Or it being able to be detonated by wireless
remote.
So these were just means before
walking over and detonating it.
Q. When you say "shooting at them," what
type of weapon would you use to shoot at the IED?
A. | had an M4, whichisall | had
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Page 38
availableto use so | used it.

Q. What kind of M4?

A. Thereisonetypeof M4, anditisa
dight -- adjustable buttstock, 14.5-inch rifle
barrel with aflash hider onit. A non-free
floating rail, adlip lever with a safe semi-auto.

Q. You mentioned another combat experience
in which you joined other peopl€e's fight. What
type of weapon would you be using in that combat?

A. --1asohadan M4 at that time with a
Trijicon optic on it.

In these engagements, someone
13 from aposition of defense had shot at marines.
14 And marinesimmediately cordoned the area and
15 surrounded it to prevent that individual or
16 individuals from leaving.
17 On these occasions we did not
18 try to enter. Weisolated the objective when we
19 brought something heavy to destroy the building or
20 destroy the bunker or destroy hideaway as a safer
21 meansfor usto eliminate that threat without
22 having to get into the room and get shot in the
23 face.
24 Q. Other than the M4 rifle, are there any

© 00 ~NO O~ WNP
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Page 40
1 light machine guns. The Barrett sniper rifle. The

2 M110 semi-automatic sniper rifle. The M16A4, were

3 dll -- I had shotguns many times, but most of those

4 werein training scenarios | created outside of

5 Al-Asad to train the force that was going to use

6 them.

7 Q. Sol understand that alot of the

8 dischargestook placein training, but in terms of

9 combat, the two weapons you fired in combat were
10 the M4 rifle and M240 machine gun. Isthat fair to

11 say?
12 A. Yes sr.
13 Q. Andwhen you fired the M4riflein

14 combat, what setting was therifle in?

15 A. Alwaysin semi-auto.

16 Q. Soinyour report, you mentioned a

17 variety of different weapon systems that you became
18 familiar with and became an expert in asaMarine
19 gunner. And you described some of them as

20 individual and some of them as a crew served.

21 What is the difference between

22 anindividua and a crew-served weapon?

23 A. Every Marineisassigned an individual

24 weapon whether that isan M4, M16 A4 or M9 pistal,

Page 39
other weapons that you discharged in combat?

1
2 A. M240 machine gunin position. Only to
3 relieve the marine that burned himself with hot
4 brass. That machine gun was on a military Humvee.
5 Hewas suppressing the whole side of the building
6 with traversing fire just to keep somebody from
7 stepping up into awindow or shoot out of it.
8 For about one minute, | relieved
9 him and continued suppressing while he got the
10 brass out of hisflak jacket. And he was ready to
11 get back in position, and | gave him the position
12 back.
13 Q. Sothat was one minute of suppression
14 fire? Isthat right?
15 A. Yes. Many times, not engaged in combat,
16 where| fired weapons, and | did alot of training
17 to teach the marines how to work as a group because
18 you are always doing pick-up teams.
19 People are changing out
20 regularly and you are always having to reinstill
21 that level of knowledge of how they all need to
22 work around each other.
23 So heavy machine guns. M2 heavy
24 machine guns. M240 medium machine guns. M249

Page 41
1 now replaced with an M 17 pistal.

2 Crew-server weapons are those
3 medium machine guns -- it starts with a medium
4 machine gun. Itisathree-man group. Those three
5 men be assigned to that medium machine gun, yet all
6 of them have individual weapons as well.
7 So they will al have either
8 pistal -- the gunner will usualy get the pistol.
9 The assistant gunner and the team leader will get
10 an M4 or M16A4. That transitions over time.
11 Meaning what we assign them changes by the year as
12 it progresses.
13 If you were to ask me what their
14 weapon wasin 1999, it was an M16A4, but by 2003 it
15 wasan M4A1, and by 2010 it was M27.
16 So that weapon progressed as
17 technology progressed, and as acquisitions changed.
18 So crew serves are more than one individual
19 assigned to aweapon that requires a crew to
20 operate. Three different machine guns. Two
21 different mortars. One-- two missiles, are al
22 crew weapons.
23 Q. Inyour report, you specificaly list or
24 you identify two rifles, three sniper rifles, two
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Page 42
1 grenade launchers, four different machine guns, two

mortar systems, four rocket systems, two anti-tank
missile systems, and a 25 Bushmaster canon.
Do you recall that part of your

report?

A. |do.

MR. BRADY: Objection. Vague.
BY MR. WELLS:

Q. When you mentioned the two rifles, what
model of rifles were you referring to?

A. M4A1, M16A4.

Q. What were the fire settings on the
M4-A1?

A. Safe, semi-automatic and burst.

Q. What were the fire settings on the
M16-A4?

A. Thesame. Safe, semi-auto and burst.

Q. What does"burst" mean?

A. Itfiresathree-round burst every time
you pull the trigger.

Q. You mentioned three sniper riflesin
your report. What models of sniper rifles?

A. Initially the M40A5, at thetime |
think. It could have been an A4, but it was a bolt

© 00 ~NOO O WN
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Page 44
1 countries that are going to show up in a Toyota
2 Highlander. Soitislimited in nature where we
3 canuseit.
4 Q. Canyouimagineascenarioinacivilian
5 setting where a civilian would use a Barrett M107
6 for self-defense?
7 MR. BRADY: Objection. Vague. Callsfor
8 speculation. Incomplete hypothetical.
9 THE WITNESS: Yes, | could. And it wouldn't
10 bethe best solution, but if that was the only
11 solution, that would be the only thing he could
12 use. And there are those who are long-range
13 precision shooters. That may be his only weapon.
14 So | will tell you now, my
15 favorite weapon isthe one | grab first.
16 BY MR. WELLS:
17 Q. Yousaid it wouldn't be the best
18 solution. Why wouldn't it be the best solution?
19 A. ltisextremely cumbersome, heavy,
20 awkward. Low in portability. Heavyweight. Really
21 requires a prone shooting position, which may not
22 be applicable at the time of the engagement
23 depending where you are at.
24 Soitisnot what | would

Page 43
action rifle. The M110 semi-auto special

application rifle. And then the Barrett M107

special application scoped, which was a 50 caliber.
We honestly don't call that a

sniper rifle. Itisin the sniper platoon, but it

is special application scoped rifle. Itisnot

very accurate. It isdesigned to shoot equipment

primarily -- vehicles.

Q. Doyouknow if any of those three sniper
rifles are available in the civilian market?

A. All three of them are available on
civilian market. All three are semi-auto only.

Q. AndI believe you said that -- what was
the Barrett model again?

A. Atthetimeit wasM107.

Q. Andwhat type of application was the
Barrett M107 used for in the Marine Corps?

A. Shoot at engine blocks. Shoot at
radiators. Try to stop mobility for opposing
vehicles. Itisactually very limited if you are
against a peer threat because peer threats will

©O© 00 ~NO O WNP
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22 come with armor that we can't penetrate with that
23 rifle.
24 It isfine against third-world

Page 45
1 recommend, but if it isthe only one you have.

2 Q. If youwerein ahome setting, would you

3 recommend using an M107 for -- aBarrett M107 for
4 self-defense?

5

6 MR. BRADY: Objection. Vagueincomplete

7 hypothetical.

8 THE WITNESS: No, sir. | would not.

9 BY MR. WELLS:

10 Q. Why not?
11 A. ltisheavy. Itiscumbersome. It
12 requires prone shooting position. Itisvery

13
14
15

low-volume ammunition. Not very portable. Not
maneuverable. Not made for small-stature people.
Not only for itsweight and length, and limited

16 ammunition, and being limited ammunition, it has a
17 harsh recoil.

18 THE COURT REPORTER: Did you say horse.
19 THE WITNESS:. Say that again, please.

20 THE COURT REPORTER: Yousadithasa
21 harsh--

22 BY MR. WELLS:

23 Q. Harshrecoil, H-A-R-S-H.

24 A. Harshrecoil.
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Page 46 Page 48
1 Q. Would use of aBarrett M107 riflein a 1 speculation.
2 home setting for self-defense create the risk of 2  THEWITNESS: They are available only through
3 overpenetration? 3 NFA effort. You would have to locate them and have
4 MR. BRADY: Objection. Vague. Callsfor 4 aspecia buy.
5 speculation. Incomplete hypothetical. 5 BY MR.WELLS:
6 THE WITNESS: | would presume asignificant | 6 Q. Isone person ableto carry an M203
7 amount of overpenetration, yes. 7 attachment grenade launcher?
8 BY MR. WELLS: 8 A. Yes,sir.
9 Q. Why would you presume a significant 9 Q. Andisonepersonabletocary a
10 amount of overpenetration? 10 beltmark 19 grenade launcher?
11 A. That bullet can travel 7,200 meters 11 A. No, sir. That isathree-man crew
12 without obstruction when launched at a 40-degree 12 requirement.
13 angle with sealevel, 72 degrees, no humidity. 13 Q. You mentioned four different machine
14 That hasalot of distance behind it. 14 guns, that as a marine gunner, you had to be an
15 So because it has such along 15 expertin. What were those four different machine
16 distance behind it, it has the potential to 16 guns?
17 penetrate easier than alower-velocity smaller 17  A. M249light machine gun. M240 Bravo
18 bullet. 18 medium machine gun. The M2 heavy machine gun. And
19 Q. How doesthe velocity of abullet affect 19 the Mark 19, heavy grenade launcher.
20 thedistanceit can travel? 20 Q. M249 light machine gun, can one person
21 MR. BRADY: Objection. Vague. It callsfor 21 carry that?
22 speculation. 22 A. Yessir.
23 THE WITNESS: Thevelocity of beingableto |23 Q. TheM240 Bravo medium machine gun, can
24 fire, temperature, altitude. All of those affect 24 one person carry that?
Page 47 Page 49
1 how far the bullet can travel. 1 A. Onepersoncancary it. Itisa
2 BY MR.WELLS: 2 three-man crew, so the ammunition can be brought
3 Q. And how does velocity affect the 3 withit.
4 wounding capacity of abullet? 4 Q. Intheevent two members of the
5 MR. BRADY: Objection. Vague. Incomplete 5 three-man crew are incapacitated, could one person
6 hypothetical. 6 both carry and operate the M 240 medium machine gun?
7 THE WITNESS: That would be best answered by a 7 A. Yes, sir.
8 ballitician other than myself. | would be stating 8 Q. And with respect to the M249 light
9 an opinion that is ever influenced by changing 9 machine gun, a person could both carry it and shoot
10 thoughts on what metric we use for lethality. 10 it, correct?
11 BY MR. WELLS: 11 A. Correct.
12 Q. You mentioned two grenade launchersin 12 Q. A single person?
13 your expert report in conjunction with, you know, 13 A. Yes, sir.
14 your training and familiarity as a Marine gunner. 14 Q. How about the M2 heavy machinegun? Is
15 What models of grenade launchers were you referring 15 that something that an individual person could
16 to? 16 carry and fire?
17 A. Anunder barrel M203, which is now 17 A. Very limited duration, like 50 meters
18 getting ready to be M320, individual grenade 18 perhaps. One person could pick the machine gun and
19 launcher tied to a billet in the rifle squad, and 19 liftit up. That weighs 174 pounds and then haul
20 then we have a belt-fed automatic M 19, which is 20 -- now | can't recall the weight of the ammunition,
21 usualy vehicle mounted. 21 but it comes with 100 round belts. I'm thinking it
22 Q. Areeither of those weapons availablein 22 is30 pounds, so he would be very limited in
23 thecivilian market, as far as you understand? 23 distance.
24 MR. BRADY: Objection. Vague. Callsfor 24 Once he sets the weapon down,
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Page 50
1 yes, he could employ it by himself.

2 Q. You mentioned four rocket systems. What
3 rocket systems, as a Marine gunner did you haveto
4 be an expert in?
5 A. TheM72 light weapon isarocket. The
6 AT4rocket. The SAAB Bofers Carl Gustav had two
7 different variants. So the M3 and the M4 variants
8 are Carl Gustav rockets.
9 They are Carl Gustav depending

10 on what we decideto buy 7 of the 10 different

11 ammunitionsthat are available to load into it,

12 whereasthe M72 and AT4 come with an anti-tank

13 rocket, only.

14 Q. Isthe M72light anti-tank weapon one

15 that could be carried by oneindividual and fired

16 by oneindividua?

17 A. Yes, gr.

18 Q. Isthe AT4 rocket system one that could

19 befired by oneindividual and carried by one

20 individual?

Page 52
1 A. Yes. Moveit, not likely.

2 Q. I'mgoing to cover -- | should mention

3 toyou, Mr. Eby, at the outset. If you need to

4 take abreak at any point, you should let me know.

5 The only thing | would ask if

6 thereisaquestion pending, you just answer the

7 question pending before we take a break.

8 So we've been going alittle

9 under an hour. Would you like to continue or would
10 you like to take a break?
11 A. I'mokay to continue.
12 Q. Just let me know if that changes. I'm
13 going to cover just some basic concepts with you.
14 What isarifleman?
15 A. Riflemanisanindividual that isarmed
16 with arifle who has a duty and responsibility to
17 shoot a point targets under the command of afire
18 team leader or the commander of the squad leader.
19 Q. Let mejust show you something here.
20 Okay. Mr. Eby, I've put up on the screen a

21 A. Yes, sir. 21 document with the heading "Joint reported experts,
22 Q. Isthe Gustav M3 aweapon that can be 22 witness, Jeff Eby and Michael Musselman." Do you
23 carried and fired by a single individual ? 23 seethat?
24 A. Itisacrew weapon of two, but, yes, it 24 A. ldo.
Page 51 Page 53

1 iscan be carried and fired by oneindividual. 1 Q. Have you seen that document before?

2 Q. Canthe Gustav M4 also be carried and 2 A. | have.

3 operated by asingle individual ? 3 Q. Whatisit?

4 A. Yes 4 A. My report.

5 Q. You mentioned two anti-tank missile 5 Q. Okay. Itisa305-page document, which

6 systems. What are those missile systems? 6 includes both the report and the exhibits as

7 A. Initially there were three. The dragon 7 submitted from your counsel.

8 missile, but they are obsolete and replaced by the 8 So I'mjust going to scroll

9 Javelin anti-tank missile. Again, another exchange 9 throughit. I'm not going to go through the whole
10 happened. The -- again, another exchange happens, | 10 thing, but just the report section. Does this ook
11 the tube launched optically tracked wirecommand | 11 likeit isthe report that you prepared and drafted
12 link ATM, the was replaced by the Saber anti-tank | 12 in this case?
13 missile. 13 A. Itdoes.
14 So at the end of the day we 14 MR. WELLS: So for the sake of the record, I'd
15 dtill had two. Either the dragon and atow or it 15 ask the court reporter just to note that thisis
16 went from Javeline to Saber. 16 Exhibit 1.
17 Q. And can those missile systems that you 17 (Deposition Exhibit 1 was marked
18 just described be carried and operated by asingle 18 for identification.)
19 individual? 19 BY MR. WELLS:

20 A. No, sir. Those are extremely heavy and
21 cumbersome and, again, a three-man crew.

22 Q. If two members of the three-men crew are
23 incapacitated, can that remaining member operate
24 that weapon system?

20 Q. Itistheexpert report of Jeffrey Eby
21 and Michael Musselman. And as|'m scrolling
22 through here on page 14 of the PDF, are you
23 familiar with this document?

24 A. lam.
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Page 54

Q. Andwhatisit?

A. Itisthe FM350 Operations.

Q. And these are the exhibits to your
report. Isthat fair to say?

A. Yes gr.

Q. I'mjust going to scroll to the end
here.

Doesthislook like the last
exhibit in your report, PDF 45, which has been
marked as Exhibit 5 -- I'm sorry -- Exhibit 1?

A. Yes

Q. Sol'vejust marked here your report as
Exhibit 1. | would just like to now show you a
different document. Okay? Do you see a document
labeled "Expert Witness Rebuttal Report of Jeffrey
Eby" on the screen now?

A. | seethat.

Q. Areyou familiar with this document?

A. Notthat | canrecall.

Q. I'mscrolling through the second page
here of thisreport. Does this page look familiar
toyou?

A. No. Let mereadit.

In part, it looks like I'm being

Page 56

1 A. | don't recal the date.

2 Q. Didyou personaly draft the contents of

3 this document?

4 A. Yes, dgr, | did.

5 Q. Andwhen we looked at the first page of

6 this document titled "Expert Witness Rebuttal

7 Report of Jeffrey Eby," you didn't initially recall

8 it. Do you recal that document now?

9 A. | recal piecesof it. What confused me
10 wasthe expert witness rebuttal. That part speaks
11 to somebody else. Altered pieces of this. | would
12 haveto read the entire document to see what was
13 atered. Because these look like my words on the
14 front of it, but that doesn't look like -- maybe it
15 does.

16 | guess that isn't somebody

17 rebutting me. That is my rebuttal statement. |

18 just didn't recall thettitle of it.

19 Q. Sothetitleindicated to you that there

20 may have been some altercations of the document

21 after you reviewed it last?

22 MR. BRADY: Objection. Misstates testimony.
23 THE WITNESS: | believethisis my statement.
24 1 initialy read that incorrectly thinking that was
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guoted. Maybeitismine. Yes. Thisdoeslook

familiar.

Q. I'mscrolling to page 4. Does page 4
look familiar to you?

A. Yes

Q. Doespage 4 look familiar to you?

A. Yes,sir.

Q. Okay. And Page 6. Do you see at the
bottom of Page 6, it says"S, slash Jeffrey Eby."

Do you see that?

A. Yes | do.

Q. Didyou input your signaturein that
document?

A. |don'trecal.

Q. Doyou--

A. | donot recall whether | signed that
digitally or not, or just authorized a signature.
| don't recall.

Q. Doyouknow if you reviewed this
document before your digital signature was applied
toit?

A. Yes, sir. | doknow that | reviewed
that document.

Q. Andwhen did you review that?

Page 57

1 somebody else's rebuttal to me, and they were
2 listing quotes from me.
3 This appears not to be the case.
4 Thisis my statement in entirety.
5 MR. WELLS: Okay. I'd liketo mark this
6 Exhibit 2. It isexpert witness rebuttal report of
7 Jeffrey Eby.

8 (Exhibit 2 was marked for

9 identification.)

BY MR. WELLS:

Q. Mr. Eby, thisis both your expert report
and an underlying exhibit, which is 803-page PDF.
Do you see that?

A. |do.

Q. Andin keeping with this case, can you
tell me how this -- besides the part that you
drafted, what comprises the rest of the 803 pages?

MR. BRADY: Objection. Vague.

THE WITNESS: | believeit isthe references
that you see at the bottom. These are lengthy
publications where you see the army studies or
operation manuals.

They comprise the majority where
| took my statements from, what | base them upon.
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BY MR. WELLS:

Q. SolI'mmoving to Page 111 of the PDF,
which it has been marked as Deposition Exhibit 2
and within the PDF is labeled as Exhibit 4 to
Mr. Eby's rebuttal expert report.

Looking at page 111 of the PDF,
do you recognize this document?

A. 1do.

Q. Whatisit?

A. Itisamarksmanship publication titled
"Rifle Carbine" written by the Department of the
Army.

Q. Doesit have anumber at the top there
that says TC322.9?

A. Yes, sir. Training circulariswhat TC
means. Training circular 22.9.

Q. Andareyou familiar with this document?

A. | haveread this document, yes.

Q. Whatisit?

A. Itisamarksmanship publication
designed to teach the best practices on an
individual training program for arifleand a

Page 60

1 changed after my service. | don't recall what they
2 areright now.
3 Q. Inpreparing your rebuttal expert report
4 why did you choose to rely on this document as
5 opposed to Marine Corps publication?
6 MR. BRADY: Objection. Misstates testimony.
7 THE WITNESS: | had seen areference of the
8 same number.
9 | believeit was FM-22.9
referred to with a statement that | disagreed with.
At the most -- | disagreed with it for two reasons.
The most common and best method of engagement was
rapid semi-automatic fire on engagements. And |
realize how dangerous that statement was if we were
to fight Russia, China, Iran or North Korea.

Inthelast 70 years we have
been fortunate to fight only third-world countries
that cannot match us with manpower.

In all engagements since then,
we had a five-to-one minimum ratio of our forces
against theirs. And we even increased that at
point of contact by matching forces together.

So the reason we've been able to
use semi-auto only for so long is because the

10
11
12
13
14
15
16
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19
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Q. What function does this document serve
Page 59
inthe Army?
A. Itisthe beginning stages of

instruction for aweapon program usually in
isolation and in sterile controlled environments
that will initially start off with no time limits,
and then grow to small easily achieved time limits
that teach loading, unloading, sighting, aiming,
methods of marksmanship for shots.

It is our beginning stages of
when we introduce weapon platform or conduct annual
training to re-establish a baseline of knowledge.

Q. Doesthe U.S. Marine Corps also use this
document?

A. Wewill refer toit, but we have our own
document that we would use.

Q. What isthe name of that document?

A. | don't recall the current name asit's
been updated. It would be atraining publication,
and the naming convention that changed after |
retired. | may not recall the variety, like
Marine Corps Warfighting Publication, Marine Corps
Doctrinal Publication, Marine Corps Training
Publication.

All of those naming conventions

Page 61
1 opponents we have faced since the Korean War, have

2 been non-peer. They didn't equal usin manpower.
3 They didn't equal usin armor. They had no air
4 superiority. They had no naval forcesto project
5 power. They had no low-training military force
6 equal to ours, and it gave us this capability to
7 overrun them with semi-auto carbs -- would be five
8 of us shooting for every one of them.
9 But the reality is we prepared
10 the workforce for a peer opponent that we haven't
11 faced maybe since Korea, maybe even World War 1.
12 World War Il certainly is pretty amazing. | don't
13 know if they have equal superiority to the Naval
14 force.
15 So by limiting automatic fire,
16 it takes away the critical requirements for react
17 to ambush. We had two different ambush reactions,
18 have been room clearings, not ambush. Those are
19 dll critical times where automatic fire has to be
20 available. And in the previous document to this
21 one, it had made that statement that semi-automatic
22 fire wasthe preferred method of engagement without
23 putting it into context. Without understanding the
24 significant danger a statement like that could lead

16 (Pages 58 - 61)

Veritext Lega Solutions

WWw.veritext.com

888-391-3376



Case 3:23-cv-00209-SPM Document 232-3 Filed 09/13/24 Page 17 of 173 Page ID #14173

Page 62
1 to if automatic fire was eliminated from future

2 military weapons.

3 Q. Isitfair to say that during your time

4 in the military you were avocal proponent of

5 automatic fire?

6 A. Yes,sir.

7 Q. Did othersinthe military disagree with

8 that view?

9 MR. BRADY: Objection. Callsfor speculation.
10 THE WITNESS: Itiscalling for speculation,
11 but I will say thereisatime phase.

12 Prior to 2001, there was no

13 disagreement. After -- I'm sorry. 2003. When we
14 went into Irag, and we did automatic fires

15 throughout Iraq through 2003, '04 and '05. The

16 automatic fire tended to go away after 2005. We
17 went into more a guard force, police-style

18 behavior.

19 We were literally reading

20 Mirandarightsto people we captured. It became --
21 we were an extension of alarge police force.

22 So the nature of the war changed

23 after 2005 to low-intensity police style

24 engagement. We would have been better off sending

Page 64

1 different conclusions than somebody before 2005.

2 Q. Andwhen you werein the military in

3 that time frame, so in the first decade of the 21st

4 century, were there some in the military that you

5 encountered that were advocating taking away

6 automatic fire capability on M4/M 16 rifles?

7 A. | recal nobody trying to take it away

8 during my time of service.

9 Q. Sol'mjust trying to understand the
10 comments you were making previously that there was
11 based on the -- the way the war in Irag changed,
12 there was a shift in viewing semi-automatic versus
13 automatic fire. Isthat what you were saying?
14 A. Yes, sir. And it was about every six
15 months. The nature of the war changed from more
16 control -- literaly with lawyers. Rules of
17 engagement changed significantly.
18 So to the point where if
19 somebody jumped out of a building to shoot at me
20 and then dropped his weapon, | was no longer
21 allowed to engage him.
22 Prior -- during my time frame we
23 would have killed him on the spot. And be careful
24 what type of path | lead you on here too, because

Page 63
1 policeforces, as a matter of fact, instead of

2 military as our overreaction led to more harm and
3 problems.
4 So probably from 2005 on, the
5 experience of the force led to poor conclusions of
6 what we needed. They would have taken away the
7 body armor, taken away the automatic fire. They
8 would have moved the machine guns off the table for
9 use and probably very much limited the use of

10 machine guns, because they created more harm.

11 | mean you shoot at one guy and

12 kill 10 civiliansin the process, and then you

13 have 10 people trying to kill you tomorrow. Likely

14 so.

15 So the nature of the war

16 changed. So | would say today, after 20 years of

17 war, you probably had aforce that would be

18 perfectly fine eliminating the automatic fire

19 foolishly and hindering our ability to fire.

20 Q. When you say "They would take away

21 automatic fire," who is"they"?

22 A. Anybody with timein the service, whose

23 limited experience was that 2006 and on, in either

24 Afghanistan or Irag, would come to completely

Page 65
1 predominantly, 99 percent of the time, we never saw

2 anindividual to shoot at.
3 Wereceived fire from a
4 position, and we suppressed that position. So the
5 stupid people al got killed very quickly in the
6 war, and they learned to take cover and hide and
7 they didn't shoot at us from a position where they
8 could get shot back very easily.
9 So that iswhy automatic fire
10 wascritical. That iswhy machine guns were
11 critical, but there was a point in that 2006, '07,
12 '08, we were limiting the use of machine guns. You
13 were not allowed to fire. You had to get direct
14 approval from a commander to engage somebody that
15 was shooting at you, if your only tool to shoot
16 with was a machine gun.
17 Aswe were restrained, and
18 restraining the force, so as to do no harm, and
19 kind of create a police-style behavior of trying to
20 capture that individual -- we call it atargeting
21 board. Wewould write out awhole list and spend a
22 week with the lawyers and the prosecuting
23 attorneys, trying to show the evidence as to why
24 they should be apprehended and held. That isthe
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Page 66
1 nature of the war asit was changing.

2 By the time you get to 2010,
3 there was no combat by us. We were guarding our
4 security positions while the Iragis were doing the

5 killing.

6 Our mission had evolved to

7 training the Iragis or Afghans and let them go
8 fight.

9 Q. | believel heard you say earlier that

10 automatic fire created more harm than it solved in
11 the latter stages of the Iraq conflict. What did
12 you mean by that?

13 MR. BRADY: Objection. Misstates testimony.
14 THE WITNESS: | meant just that.
15 Meaning that those automatic

16 fireswent beyond atarget of being aimed at,

17 whether it was a building or position and hit

18 goats, sheep, camels, people, And it created

19 animosity, likely so. That iswhy it would be

20 better at that time not to use the U.S. military

21 that had been trained at high intensity and try to

22 perform apolice action.

23 It was not our training program.

24 \We were being drug down this path of low intensity

Page 68
1 manpower and force to overwhelm them with slow

2 fire, sustained fire. We would have anywhere from
3 10 to 50 upon one opponent, and still have trouble
4 capturing them because of the rules of engagement
5 that prevented us from shooting while we are
6 wearing heavy body armor, and weapons and ammo.
7 Genera Mattis coined quite a phrase, "Do no harm."
8 And what he meant by that "Do no harm" is don't
9 hurt one civilian in your effort to attack ten

10 opponents. Because one civilian will have afamily

11 that will fight you again later.

12 So General Mattis understood

13 that low-intensity conflict more than anybody else.

14 It was really hard to ramp down the marines to that

15 low level of engagement when all of our training

16 was at the high-end, high-intensity combat.

17 Q. Isitfair to say that your opinion is

18 that automatic fire is most necessary in

19 high-intensity combat?

20 A. Yes, sir. | think -- the 13-man patrol

21 moving across arural area, urban street, and |

22 receivefirefromoneindividual. | can't seethat

23 individual. Heishidden back into aroom. I'm

24 not even sure which window or building he came

Page 67
1 and behaving other than our training programs were,

2 and we should have just switched the force and sent
3 inLAPD and NYPD.
4 Q. Soisitfair to say that at timesin
5 the latter stages of the Iraq war, automatic fire
6 sometimes resulted in unintended casualties?
7 MR. BRADY: Objection. Incomplete
8 hypothetical. Misstates the testimony.
9 THE WITNESS: | only got half of the question.
10 Pleaserestateit.
11 BY MR. WELLS:
12 Q. Sure. Isitfair to say, asyou were
13 just describing that in the later stages of the
14 Iraqwar, at least post-2005, | think isthe time
15 frame that you used, use of automatic fire at times
16 resulted in unintended civilian casuaties?
17 MR. BRADY: Objection. Vague. Misstatesthe
18 testimony. Incomplete hypothetical.
19 THE WITNESS: Itis potential -- but | think
20 automatic fire had been done by the end of the
21 time.
22 High-intensity fighting, but
23 over the last fights were Fallujah and Ramadi in
24 the 2005 time frame. After that we had sufficient

Page 69
from.

1

2 Our immediate response to that

3 right then is all weapons go to full auto. And we

4 have altered our weapons since 2010. The M27 has
5 now replaced with the M4 and the M160A4 in the
6 Marine Corpsinfantry. That isafull auto. There

7 isnomore burst. We got rid of -- because it was

8 inhibiting our ability for high-intensity combat as

9 we prepared to face China, Russia, Iran and North
Korea

The Army did an improvement on
their M481 to eliminate the burst trigger and went
back to full auto. And for the samereason. So
even in that low-intensity conflict, if one person
shoots at me, we al immediately fire full auto
with everything we have to suppress that location
while we bound ourself to cover. Something that
stops bullets is how we define cover.

Then that usually takes up one
magazine. Then we immediately uncover, switch back
over to semi-auto, which we will probably stay for
duration of this. Try and do it as -- assume where
arethey. How do we pinthemin. Canweredly
locate the fire position they are from. And then
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Page 70
1 make decisions on what we do about it.

2 Q. Isitfairto say that use of full
3 automatic fire from an M4 or M 16, the way in which
4 itisused is suppression in combat?
5 MR. BRADY: Objection. Incomplete
6 hypothetical. Vague. Callsfor speculation.
7 THE WITNESS: Yes, sir. | would say that.
8 And I will tell you, historically, and | wrotein
9 one of these reports, the rifle has created less
10 and less overall casualties over time.
11 For instance, in Civil War, 70
12 percent of all casualties were produced by a
13 rifleman. And then degraded over time, to the
14 point where in World War 11, 25 percent of all
15 casualties were produced by arifleman, and the
16 magjority of the casualties were produced by
17 artillery.
18 If you look at Ukraine and
19 Russiatoday, it is closer to 99 percent of al
20 casualties are produced by artillery. High
21 explosives delivered by air or artillery. Lessand
22 lessby therifle. Therifleisused asatool to
23 pinforces down while you bring other deadly forces
24 to bear. That isthat orchestration of force that

Page 72

1 wewill seeif it jumpsin my mind, but to see --

2 | haveread thisover and over. | looked for

3 specifically, when preparing this, because in

4 conversations with my peer group, we have often

5 talked about the value of arifle in combat and how

6 high of avaluewasit. And we agreed that the

7 rifleman has not been the cause of awin. It has

8 been a supporting factor in winning these heavy

9 intensity fights. The cause of the win has been
10 air-delivered ammunition and artillery, the tanks.
11 Q. Andas| understand those figure
12 breakdowns, so you said 70 percent of casualtiesin
13 the Civil War were caused by rifles, but now in the
14 Russia/lUkraine war, 99 percent of casualtiesare
15 caused by something other than arifle. Did |
16 state that correctly?
17 A. Youarecorrect. And| just read that
18 recently in another document that came out. |
19 believe it was a senator from Mississippi who wrote
20 it. It started from with aW. Whiten, perhaps?
21 He was quoting the forces that we may potentially
22 face. Andinthat, heis quoting the stalemate
23 that is happening in Ukraine and Russia right now,
24 whereif you can be seen, you can be killed.

Page 71
Colonel Tucker was so well at -- was use the

rifleman, not to inflict casualty, just to hold him
in place. Keep them from running away to fight
another day, and then bring other forces to bear to
destroy them.

Q. That 70 percent figure and that 99
percent figure, what sources are you relying upon
for that?

A. 1 would not be able to answer that off
the top of my head. And | quoted themin this
document wherever they came from. That isthe
other nature -- is| don't have all these readily
available to reference.

Q. Why don't you have them available?

A. | don't have any documents directly in
front of me and you have control of the mouse.

Q. |see |see |thought you were
saying you didn't have access to them at al.

But you believe 70 percent and
99 percent are quoted in your expert report?

A. Yes, sir, they are. Or they were. They

may have been pulled out. | don't recall.
If | take control of that
document, not the 803 pages, but the references,
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So now they have gone back into

aquasi-trench warfare of stalemate because of the
heavy sensorsin the air, the thousands upon
thousands of drones all keyed into artillery
systems ready to fire on a seconds, notice.
So that iswhy if you can be

seen you can bekilled. Artillery iswinning this
fight in common-day war.

Q. How doesthe lethal capability of a
Civil War rifle compare to the lethality of an M4
like you carried in the Marine Corps?

MR. BRADY: Objection. Vague.

THE WITNESS: Probably better answered by a
ballistician. What -- the advantage of the
rifleman had there is they had this sense of honor
to face each other from 50 yards apart and take
turns firing. With a50 caliber bullet that would
do massive tissue damage and very low competency on
medical availability.

So you have two factors, right?

Short range. Horrible medical treatment capability
during Civil War. Compared to today to small
23 bullet, which creates a significant wound, with
24 very good medical. And we developed these things

© 00N OB WDN PR

NNNE R R BB B B
N B O ®©ow~NOo s wNERO

19 (Pages 70 - 73)

Veritext Lega Solutions

WWw.veritext.com

888-391-3376



Case 3:23-cv-00209-SPM Document 232-3 Filed 09/13/24 Page 20 of 173 Page ID #14176

Page 74

Page 76

1 called the "golden alley" where we will take a 1 The value of that square when
2 casualty. Wewill get you to treatment within one 2 presented by calvary and artillery and how you
3 hour. 3 would strengthen the square; and then Generation 2,
4 Wewill find away and we work 4 where we are adding armor and aviation elements.
5 onit very diligently. Every casualty will get to 5 So you would have more than one
6 ashock trauma unit within one hour that can save 6 dimension of the fight. Instead of just ground,
7 their life. 7 you have ground air and ground, air, Navy, and then
8 In the Civil War, they would 8 you have armored systems.
9 probably have died or had their leg cut off. Today 9 So this progressed over timeto
10 we kept them alive. So you have afalse 10 hybrid warfare that we arein today. Sometimes
11 measurement between the Civil War and today because 11 referred to as Generation 5.
12 of the medical factor. 12 A type of war meaning non-state
13 Q. Soisityour testimony the Civil War 13 actors can stand up against state militaries,
14 rifleman is more effective in combat than the 14 equaly. Non-state actors of whether it is squeaky
15 American soldier carrying an M4 -- rifleman? 15 rebels or the S-bullet who had his own aviation
16 MR. BRADY: Objection. Vague. 16 elements, artillery elements, missile forces.
17  THEWITNESS: | would not say it is more 17 These are non-state -- that was not typical before
18 effective. Itis morelethal because we are 18 World War 11, but now it ismore typical.
19 standing there facing each other. We can see each 19 There may not be a state where
20 other. They are 50 yards apart. 20 you can have a reasonable conversation with. Does
21 Every single engagement for the 21 that answer your question?
22 Marine Corps, it is very rare to see who you are 22 Q. Itishelpful, yes.
23 shooting at. They certainly aren't at 50 yards 23 So canyou tell me. You said
24 waiting your turn to fire. 24 you would prefer an M4 over a Civil War rifle. Why
Page 75 Page 77
1 So no, | would not say the would you prefer the M4 over a Civil War rifle?

2 rifleman was more effective. He had better

3 opportunity against a stationary force which was

4 following a Napoleonic formation facing each other,

5 taking turnsto fire.

6 Q. I'mjust asking about the weapon now.

7 SoaCivil War rifle compared to an M4, whichis

8 more lethal?

9 MR. BRADY: Objection. Vague.
10 THE WITNESS: I'm going to have to speculate.
11 | would take today's weapon over Civil War any day
12 of the week, but the method to fighting then led to
13 moreindividua casualties by rifle.
14 BY MR. WELLS:

15 Q. Areyou amilitary historian?

16 A. No,sir.

17 Q. Areyou afirearms historian?

18 A. I'mnot.

19 Q. What training do you -- did you receive

20 any training from the military on historical
21 tactics asthey relate to Civil War battles?
22 A. Yes, s, | did. Wecal them

23 generations of warfare. Generation 1 was
24 Napoleonic tactics; square against square.

1
2 A. Civil War rifleis heavy, long,
3 cumbersome, slow to reload, and very harsh recoil
4 to manage.
5 Recoil management is critical to
6 follow onshots. Soif | don't get kicked
7 backwards by the recail of that heavy musket where
8 my muzzlerises up to the air, and thereisatime
9 loss of getting that muzzle back down to the
target. So the shot, if | missed, I'm about able
to watch the effect of the shot and make a quick
adjustment from that shot, because | have to reload
and reacquire the target.

The AR platform has a buffer
systeminit. Has an adjustable stop to fit my
body stature and whatever clothing that I'm
wearing.

Has a shorter barrel to bring
the weight closer to me. Has afree-floated
forehand so | don't deviate the barrel. And it has
alethal enough projectile to hit the target more
accurately than -- at further distances.

The AR platform is portable,
lightweight, maneuverable, to allow meto get into
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Page 78
and out of different positions of protection. The

musket does none of those.

Q. When you say that the AR cartridge is
lethal enough, what do you mean?

A. | just want to make him stop shooting.
| don't need to blow hisarm off or hishead. |
just put aholein him to make himreact. That is
our entire premise of combat is present a
life-threatening challenge to opponent to make him
stop firing or stay hidden.

Riflemen, more often than not,
just keep him hidden. And while heis hidden and
unable to shoot at us, we bring other forcesto
destroy him.

Q. Whenyou said that "that AR cartridge
was lethal enough," what AR cartridge were you
referring to?

A. Mentally. | wasthinking of the M855
green tip 62 grain bullet that was the primary
bullet we used. We had plenty of other options.
They weren't always readily available.

We had to plan ahead to get
them. Tracer bullets they made, 56 was available.
Today they've replaced the M55 with enhanced
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Page 80
civilian market?

A. Yes dr,itis.

Q. Andisthat M855 round, as you
understand, one that folks who own AR-15 rifles
frequently used?

MR. BRADY: Objection. Vague. Callsfor
speculation.

THE WITNESS: | would say ho, sir, it is not.
Weredly do not like that round. Itisafull
metal jacket with an armor penetrator. It doesn't
expand well. 1t will seriously just pokeaholein
most targets without expansion.

So asacivilian, | would want
something that would create a larger wound cavity,
that did not over penetrate, that stayed inside the
body as much as possible.

So the last bullet | would
choose would be the M855 bullet.

Q. ButtheM855isavailableinthe
civilian market for folks to purchase and civilian
semi-automatic MA-15. Isthat correct?

A. Yes dr,itis.

Q. You mentioned that you wouldn't want a
bullet that did not overpenetrate. Doesthe M855
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Page 79
performance called M855-A1.

Predominantly all my engagements
around my career were with the MA-55 and MAS6, the
green tip bullet and atracer compatible to that
green tip bullet.

There were occasions where | had

frangible bullets when | was on an anti-terrorist
unit we used frangible bullets when doing shipboard
takedowns so we wouldn't poke a hole in anuclear
reactor or ricochet around and hit ourselves.
Those bullets disintegrated on impact. And then we
used them in Fallujah to kill the cats and dogs
dragging the bodies around so we could collect up
those bodies before disease was rampant.

Q. When you were talking about the virtues
of AR-15rifle -- and you mentioned the |ethal
enough round, you were specifically referring to --
or you had your M855 round that you used in the
military; isthat right?

MR. BRADY: Objection. Misstates testimony.
BY MR. WELLS:

Q. Canyou say that again, Mr. Eby?

A. Yes, dit, at that time, M855.

Q. Andisthat M855 round availablein the
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Page 81
round pose arisk in a home setting?

MR. BRADY: Objection. Incomplete
hypothetical. Callsfor speculation.
THE WITNESS: Yes, sir. It has a penetrator
init that could get through barriers easier.
There are some negativesto it
under 27 meters -- | don't know why that number
came up. It was converted to yards.
It is under such high stress
that if it hits a barrier, adoor frame or a
doorknob, it can disintegrate itself. So there are
limitationsto it. Itisalso velocity dependent.
It needs to have 2500 feet per second or more to
enter the body, rotate and break apart.
Under that 2500 feet per second
it doesn't break apart. It just flips over and
exits. Soyou have basically aice pick hole that
doesn't have that decompression of blood loss, loss
of alimb, major muscle damage. And, again, for
self-defense, it isahorrible bullet design.
Q. You mentioned flipping over and exiting.
Isthat commonly referred to as "yaw"?
A. Yaw leadsto flipover. Soyaw isthe
angle of entry, and we call that bullet "yaw
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Page 82
dependent.” It hasto be off axis. On axiswould

1

2 beazero of liquidity of entry. Off axiswould be
3 anything plus or negative from zero.

4 If it has yaw -- any bullet

5 entry, and still has 2500 feet per second, asit

6 rotates, it will break apart at the cannelure,

7 whichisalittle crimp where you see at the top of
8 the brass casing right where it meetsthe

9 projectile. It will break apart at that point and
give multiple trauma wounds with the goal of
stopping the aggression faster.

Onthe M4-A1, and M4 and A1,
that bullet reaches speeds under 2500 meters at 75
meters victorious.

The M16A4 with a 20-inch barrel,
that distance happens at 175 meters. That makes it
avery limited projectile. Itisdifficult to
shoot it in a short range, because it is under such
high stress. It hasn't stabilized anditis
difficult to shoot at the further ranges because it
loses velocity and no longer brakes apart and gives
multiple target points.

Q. Sointhecivilian market, are there
other types of ammunition available for an AR-15

Page 84
1 your question without picking a bullet, starting a
2 bullet, which | don't do. | never get to pick my
3 bullets. | get to shoot what | was issued.
4 BY MR. WELLS:
5 Q. Soyou do make arecommendation about
6 use of AR platformrifle for self-defensein this
7 case. Isthat right?
8 A. Yes, sir.
9 Q. Andwhat bullet would you recommend to
10 usein that riflein a home defense setting?
11 A. | would search aline of asmall
12 deer-type of bullet. 55to 62 grainsor -- asa
13 matter of fact, when | shoot deer right now, | use
14 aFedera 77 grained Open Tip Match bullet, which
15 would be avery good bullet for humans.
16 Q. Why isitagood bullet for humans?
17 A. Becauseit expandsinto the target and
18 it breaks. It comes apart into multiple track
19 wounds. So thereisa chunk of it that will
20 mushroom out and give me alarger hole diameter to
21 givememoreblood loss. A lot of casualties stop
22 fighting due to decompression. They just lose
23 blood. But that can last two minutes before that
24 individual stops shooting at me.

Page 83
1 platformrifle to correct for those concerns you

2 just identified?
3 A. Yes, sir. Thereisplenty. Thereis
4 morethan | am an expert on. Probably 20 different
5 variations. And alot of them are sold as hunting
6 rifles -- hunting bullets.
7 Q. Andthebulletsin those categories,
8 that -- isit fair to say you would recommend those
9 more for self-defense than an AR-15 platform for
10 rifle?
11 A. Yes, sir, | would. | would have to
12 review them individually to do so.
13 Q. Andisthat because the bulletsin that
14 category, the 20 to 25 examples that you just
15 mentioned or that category, those bullets are more
16 likely to break apart upon hitting abody. Is that
17 fair to say?
18 MR. BRADY: Objection. Misstates testimony.
19 Vague.
20 THE WITNESS: | would say yes. That isfair
21 tosay. They don't have the same level of stress.
22 | say "they," right? But when | say "they,” I'm
23 talking about 20 or 30 different bullet designs.
24 Soitisrealy hard to say one answer to answer

Page 85
1 So we tend to put more bullets

2 in, try to get more trauma wounds until that

3 aggressor stops.

4 Q. Isitfair to say that you would

5 recommend, for instance, a 77 grain bullet along

6 thelines of what you just described because the

7 traumawounds will be greater from that bullet? Is

8 that fair to say?

9 MR. BRADY: Objection. Vague. Misstatesthe
10 testimony. Incomplete hypothetical.
11 THE WITNESS: Yes. Those strong of wounds
12 would be significantly better than the M855 bullet.
13 BY MR. WELLS:
14 Q. Okay. I'mgoing to pop back to Exhibit
15 4 of your reply -- or your rebuttal.
16 | showed it toyou. Itisthe
17 TC322.9. Itisapublication caled "Rifle and
18 Carbine, May 2016." And | believe you testified
19 earlier that you wanted to include this exhibit in
20 your rebuttal because aprior version of this
21 document was referenced by other expertsin this
22 case.
23 And you disagreed with the
24 statementsin the prior version. Isthat fair to
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say?

A. Yes, sir. Thatisfair to say.

Q. | just want to show you that other
document and make sure we are talking about the
same one.

Okay. Mr. Eby, doyou seea

Weapons'?

A. Yes,sir.

Q. Andit hasan FM3-22-9?

A. Yes,sir.

Q. Haveyou seen this document before?

A. Briefly. | have not read it totally. |
just went to areference.

Q. Andwhat isthe date on this document?

A. August 2008.

Q. Soflipto Page 7.89 in this document,
which for therecord, | think I'd like to mark as
Deposition Exhibit 3.

(Deposition Exhibit 3 was marked
for identification.)
BY MR. WELLS:

Q. And directing your attention to the

bottom of the page Bates-labeled 0AG3359, do you

Page 86

7 document labeled "Rifle Marksmanship, M16-M4 Series

Page 88
1 aware of what it isfor final approval. They have

2 adoctrine command. | doubt it isat the 3-star

3 level. The subordinates, they offered the

4 opportunity to approve these. | wrote doctrine for

5 awhilefor the Marine Corps. And our methods are

6 completely different than the Army. Sol can't

7 even speculate on what their approval processis.

8 BY MR. WELLS:

9 Q. Do you know whether this document would
10 have been authored by a single person?
11 A. Army isprobably a20-man crew with an
12 individual per chapter.
13 Marine Corps would be at a
14 single person on the entire bulletin.
15 Q. Anddoyou have any sense at what level
16 in the chain of command this document would have to
17 receive final approval beforeit could be used to
18 train soldiers?
19 A. Yes, sir. Probably acolonel level, an
20 06 after approval from editors and grammar
21 specidists.
22 Q. Andinyour experience in the military
23 where a colone signing off on a document like
24 this, would they know what isin it?
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see that statement that says "rapid semi-automatic
fire"?

A. Yes, sir. | seethat.

Q. Anddoyou seethat it states the most
important firing techniques during fast-moving
modern combat is rapid semi-automatic fire?

Did | read that correctly?

A. Youdidread that correctly.

Q. Andisthat the statement that you were
describing earlier that you disagreed with?

A. Yes, g, thatis.

Q. AndI believeyou stated in your
rebuttal report that this was just the author of
this document's opinion. Isthat fair to say?

A. Itis Thereisno reference aluded
to. Asamatter of fact, every report I've ever
read says the exact opposite of that.

Q. And thistype of document, how -- what
level of approval would be required for this
document to be used in the Army for training?

Page 87

MR. BRADY: Objection. Callsfor speculation.

Vague.

THE WITNESS: | don't know how the Army would

approve this. They have a process, but I'm not

Page 89
1 MR. BRADY: Objection. Callsfor speculation,

2 incomplete hypothetical. Vague.
3 THE WITNESS: | would say no. The colonel
4 would take advice of the people who wrote it, the
5 grammar specialist who edited it and then the
6 photographers or graphic artists. He would more
7 than likely just take those advisors input and then
8 sign it once they told him it was ready.
9 BY MR. WELLS:
10 Q. And this document was in effect, when
11 you were serving alongside U.S. Army soldiersin
12 the military, correct?
13 A. Yes,sir.
14 Q. And those soldiers would have been
15 governed by this document. Isthat fair to say?
16 MR. BRADY: Objection. Vague, callsfor
17 speculation.
18 BY MR. WELLS:

19 Q. You can answer.
20 A. Eventualy, yes.
21 Q. Andjust trying to understand what the

22 author was communicating here. What is your
23 understanding as to why the author would make this
24 statement?
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Page 90
1 MR. BRADY: Objection. Vague. Callsfor
2 speculation.
3 THE WITNESS: | would speculate that with 70

4 years of fighting low-intensity conflict or police
5 actions from Vietnam, Afghanistan to Irag, the
6 experiences perceived by the authors, the actions
7 in contact with enemies, led him to believe that
8 only semi-automatic fire was necessary.
9 At no time since World War |1
10 or maybe Korea have we fought somebody equal to u
11 in strength training and capabilities to counter
12 that statement. And my concern wasthey are
13 learning the wrong lessons from the wrong fights.
14 By setting the force up to
15 continually fight in athird-world country, we fail
16 to prepare the force for afirst-world peer threat.
17 Q. Soyour read of thisdocument in this
18 particular statement is that the statement about
19 the most important firing technique during
20 fast-moving modern combat being rapid
21 semi-automatic fireisthe product of the nature of
22 the wars that the United States has fought during

Page 92
1 Q. Sowhenyou say "every threeyears," is
2 it fair to say that this January 2024 date
3 indicates to you that this is the most recent
4 iteration of this document?
5 A. Yes. Now, | canseeitwasan
6 eight-year delay from the previous one.
7 It supersedes the April 2016
8 document of the same number.
9 Q. Andyou're basing that on the text that
510 says, "Distribution restriction approved for public
11 release. Distribution isunlimited. This
12 publication supersedes ATP321.8 dated 12 April
13 2016." Isthat right?
14 A. Yes, sir. Whenever we need to pull the
15 date and search for a super session to seeif it
16 has been replaced.
17 Mostly we wouldn't do that. We
18 will take the document we had originally and just
19 work with it.
20 Q. And do you see at the bottom there, this
21 has been labeled OAG 0065717 Do you see that page
22 number?

23 thelast 60 years being low intensity. Isthat 23 A. |do.
24 right? 24 Q. Allright. Anddoyouseethatitis
Page 91 Page 93
1 A. Yes, sir-- 1 596-page PDF that I'm not going to make you read
2 MR. BRADY: Objection. Misstatesthe 2 dl of it, but | will scroll to the end here and
3 testimony. 3 just show you final page numbers, OAG 007166. Do
4 BY MR. WELLS: 4 you seethat?
5 Q. Isthata"yes'? 5 A. ldo
6 A. Yes, sir. 6 Q. Andisthat consistent with the
7 Q. Let meshow you one more document, and 7 understanding of this publication, that it is close
8 then we will take a break since we've been going 8 to a 600-page manua?
9 herefor awhile. 9 A. Correct.
10 Okay. Mr. Eby, I've put up on 10 Q. Andwhat isthe function of this
11 the screen adocument labeled "ATM321.8 Infantry | 11 document in the military?

12 Rifle Platoon Squad,” dated January 2024.

13 Have you seen this document?

14 A. No, but I've seen previous versions of

15 this.

16 Q. When you say "previous versions," what
17 do you mean?

=
o

A. These documents are regularly updated on
atime span. When they can afford to do so and
have the time to get to them.

Some are called for review every
three years, and that review may decide no changes
recommended, or it may go back into afull edit and
restructure.

N NDNDNDNE
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12 MR. BRADY: Objection. Vague.
13 THE WITNESS: These documents are designed to
14 give asquad leader, commander a best practice

overview of how to think about using their force.
Using their weapon systems.
So when | say "best practice,"
it means a generalization of any engagement you may
or may not get into with an unknown enemy force.
Wecadl thisa"baseline." Give me astart point
to make my considerations on when forming my plan.
At least | have -- | don't know
if you've ever heard phrases such as "get out of
the box." You haveto mentally get out of the box.
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Page 94
1 Well, thisisthe box. Thisisour start point on
2 what should | be considering on manning, training
3 and equipment before | adjust that plan based on
4 enemy situations. Troops and fire support who are
5 available, weather, and then my own available
6 personnel, and my own available personnel, and then
7 enemy situation.
8 So these are not cookie-cutter
9 actions. You just usethisasyou start your
10 argument for your plan. Doesthat help?
11 Q. Thatishelpful. Andisit -- how does
12 thefunction of this document differ from the one
13 that we've previoudy looked at, TC322.9 Rifle and
14 Carbine?
15 A. Without reading this document, therifle
16 and carbine would be individual skills. Thiswould
17 be more collective. Thiswould probably take you
18 to thetactical operations of the squad and the
19 platoon with various weapons. The grenade
20 launchers, therifles, the automatic rifles. The
21 Army till uses the light machine gun within their
22 squads.
23 They could have assets and
24 support, such as mortars and machine guns, and

Page 96
1 THE WITNESS: We have different behaviorsin

2 an organization. We use different weapon systems
3 when we go into the offense than we do when we go
4 into the defense.
5 We have different expectations
6 of behavior, different tools that we will need.
7 These give me that start point of the conversation
8 and understanding what an average might be that |
9 can deviate from building my plan.
10 The more of these you read, the
11 faster you develop your plan.
12 Q. And when you were in the military would
13 you have been the one devel oping the plan or would
14 you have been a commanding officer?
15 A. The commanding officer would have been
16 developing the plan. | would have been the advisor
17 on whether we were offense or defense or in between
18 thetwo. We may have just been patrolling a prior
19 developing situation and we need to go into
20 defense, depending on enemy size, capabilities.
21 Q. Andwhat isthe nature of the advising
22 that you would providein that relationship?
23 MR. BRADY: Objection. Incomplete
24 hypothetical. Vague. Go ahead.

Page 95
aeria support, gun fire support. Dronesfor

SEensors.
Thisisacollective effort to
try to bring it all together.
Q. Okay. I'm scrolling to Page 3 of the
PDF, which has Bates Label OAG 006573 to show you
the table of contents.
Do you see that?
A. | doseethat.
Q. Okay. And just to give you a second to
look at the table of contents, with small Roman
numeral one, OAG6573, and you move to the second

page.
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And do you see on the second
page, which is Bates-labeled OAG 006574, Chapter 4
islabeled "Offense," and Chapter 5 is labeled
"Defense."

Do you see that?

A. ldo.

Q. And based on thistable of contents and
your understanding of what this document is, what
is-- why would Chapter 4 be labeled "Offense"?
What is that about?

MR. BRADY: Objection. Callsfor speculation.
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Page 97
1 THE WITNESS:. The mgority of thetime, |

2 would be asked a specific question, "which of our
3 elementsisthe best applied in this situation.”
4 Will the weapons that we had available benefit or
5 hinder in whatever hypothetical situation?
6 In the defense, are we organized
7 properly? Arethere some best practices we have
8 forgotten? | usually would get tasked. Go down to
9 the companies. Overview their defensive parimeters
10 and behaviors and identify any friction points that
11 needed resolving.
12 Q. And how isan offensive operation at a
13 higher level different than a defensive operation?
14 A. Wetask organize for the mission. For
15 instance, in the offense -- we have standard
16 administrative organizations. A rifle squad. A
17 rifle platoon. A rifle company. They have
18 adjustable war organization and adjustable
19 equipment. Those are administrative in nature
20 only.
21 We only use them to manage the
22 forcein the peacetime -- we call it "Garrison,"
23 but it isthe area around the barracks that we stay
24 in the mgjority of thetime.
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Page 98 Page 100
1 Once we go into combat, we task 1 basic responsetraining, it will create the
2 organizefor the mission. So depending on the 2 hypothetical scenario that forces decisions on task
3 mission, what is the enemy situation? What are 3 organization and equipment to go over, and that may
4 troops? Isfire support available? What does the 4 changeinthe very next class. They will refineit
5 terrain look like? What is the weather? We will 5 because they didn't like the outcome of an event.
6 task organize completely away from a standard 6 So, thoseare-- | call them "live" Thoseare
7 organization. 7 living documents that are worked on each and every
8 We will break down to assault 8 occasion of use. But it starts with something like
9 support, security and headquarter elements. We 9 this. Itisgrounded in some kind of best practice
10 will identify the needed external assets; tanks, 10 recommendation of behavior that you can consider.
11 artillery, amphibious tractors, aviation, naval 11 You are not bound by it. Nobody is going to grade
12 gunfire, and we will add that altogether. 12 you and hold you toit.
13 Q. | think that is helpful. 13 So thisisagood start point to
14 Let mejust ask to try to 14 read through to formulate in a young officer's --
15 situate this publication and how it isused. In 15 or young officer's mind, the right words, the right
16 your rebuttal report on Page 5, you said "The 16 organizations, the right expected behaviors
17 military does not teach automatic fire skillsin 17 depending on the mission and enemy. Itisagood
18 marksmanship facilities. Automatic or burst firing | 18 baseline and very good documents for that, but we
19 skills are taught during tactical scenarios and 19 don't run around with them with this checklist to
20 field training environments using different 20 make sure that is how we are behaving, because it
21 publications than the marksmanship onesto guide | 21 depends upon the hypothetical situation that you
22 these best practices." 22 are faced with to execute.
23 Isthis publication we are 23 MR. WELLS: Okay. Mr. Eby, we've been going
24 looking at right now, the infantry squad, ATP3 24 about two hours. Why don't we take abreak. Itis
Page 99 Page 101
1 21.8? Isthisone of the publications that would 1 11:02. Why don't we reconvene on 11:15. And
2 beused to train riflemen on tactical scenarios? 2 you're on central time, right?
3 A. Potentialy, yes. Itisasdtart point, 3 THE WITNESS: Yes, sir.
4 but it isalso modified by student handouts and 4 MR. WELLS: Let'sreconveneat 11:15.
5 instruction classes from the basic school, the 5 (Recess.)
6 infantry squad leader school and the infantry 6 BY MR. WELLS:
7 platoon training course. And those areas will use 7 Q. Let'sgoback ontherecord. Itis
8 training handouts to help refine this start point. 8 11:16 AM. Did you speak to anyone during --
9 So in conjunction with several 9 A. | spoketo my counsel.
10 documents, we start building behaviors and 10 Q. Let'sjump in here to a document that
11 practicing those. 11 was previously marked as an Exhibit, ATP321.8.
12 Q. Sojust kind of using a school analogy, 12 We are specifically looking at
13 isit fair to say this document we are looking at 13 OAG 65943. I'm directing your attention, Mr. Eby,
14 right now. ThisATP328.1is sort of likea 14 to paragraph marked 111. Do you seethat?
15 coursebook, and then in training, the instructor 15 A. Sir, | have ascreenin front of the
16 will add on and build from that course book. Is 16 screen.
17 that afair analogy? 17 | don't know if that is mine or
18 MR. BRADY: Objection. Vague. 18 yours. Oh, | got it.
19 THE WITNESS: Yes, sir. Inthat training 19 Q. Okay. Canyou seeit now?
20 outline they have to paint a picture of a scenario. 20 A. ldo. Yes, sir.
21 Thismanual probably won't do that well. It will 21 Q. Doyouseewhereit says"111. Fire
22 probably be aWorld War 11 scenario with some 22 teams are designed as self-contained team?' Do you
23 historical action. In that actual classroom where 23 seethat?
24 we break it down into the squad leader training or 24 A. Yes, gr.
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Page 102
1 Q. Andit goeson to say, "The automatic
2 rifleman provides an internal base of fire with the
3 ability to deliver sustained suppressive small arms
4 fireon areatargets. Therifleman provides
5 accurate, lethal direct fire for point targets.”
6 Do you see that?
7 A. |do.
8 Q. Do you agree with those statements?
9 A. They arein theinitial development of
10 skills, yes.

11 Q. Whatisafireteam?
12 A. Anadministrative organization designed
13 to train and develop skillsin a peacetime area.

14 Wedon't fight likethat. Wefightin

15 task-organized elements, assault support security
16 and headquarters. We can use these in defensive
17 situations, if it is beneficial to us, to simplify

18 command and control. But these are for developing
19 understanding the roles, duties and

20 responsibilities during training.

21 Q. Whenit says here, "Therifleman

22 provides accurate lethal direct fire for point

23 targets." What are "point targets'?

Page 104

1 of whether you agree or disagree with the term, how

2 isthat different from the term "point target"?

3 A. Areatarget is controlled by techniques

4 of employment. Searching is an elevation change.

5 I 'amhigher. | amlower. Traversing. | am

6 further left. | aim further right.

7 On the machine guns -- the heavy

8 machine guns and medium machine guns, they have a

9 tripod where they traverse an elevation mechanism
10 that controls the size per the impact of an area.
11 So asquad leader can give a
12 command. They fire on a 10-foot wide area of that
13 bunker on Gun 1, and then overlay that with afire
14 command to Gun 2 to ensure that this entire width
15 and height can be impacted with machine gunfire.
16 We can do the same thing with
17 mortars. We can do the same thing with artillery.
18 It doesn't apply to therifle because, A, we can't
19 control the overall aim, and they are not designed
20 to shoot area targets without a tripod.
21 Q. Whenyou say "A rifleis not designed to
22 shoot areatargets without tripod," what rifle are
23 you referring to?

24 A. Itisamisnomer. Point targetis 24 A. Any handheld rifle should not be
Page 103 Page 105

1 designed for machine guns where afull burst of 1 receiving these artillery point targets. But they
2 fire can hit that same cone of fire where al 2 got imbedded so early and have been stuck in our
3 bullets impact. 3 doctrinal publications for 60, 70 years-- asa
4 Point and area targets should 4 matter of fact, | received meritorious promotions
5 never have been incorporated into arifle because a 5 that | now know to be incorrectly applied.
6 rifleisan uncontrolled aim. It doesn't have a 6 Q. Areyou including machine guns within
7 tripod. | can't control the direction of fire. 7 your usage of the term "rifle"?
8 And the point would be the size of abullet being 8 A. No, sir. Machine guns point and area
9 fired. So that point would be a.223 caliber from 9 applies. They have control featureswhere | can

=
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arifle or .308 from alarger rifle to -- thiswas
amistake in publication that derive from 1960s
that should never be incorporated. We just can't
get rid of it.

It is one of these things that
stuck there, but it would be a single point, single
aim, point and shoot, and hit that one spot would
be the intent to this statement.

Q. Soisitfair to say that point target,
when it is used, regardless of whether you agree
with its usage or not, refers to shooting and
hitting one spot? Isthat right?

A. Yes sir. Yes, sir. Whether that isa
door, window, person, if you ever see one.

Q. Andtheterm "areatarget,” regardless
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control the beaten zone. The beaten zone is that
areawhere all bulletsimpact.

That same areais called "cone
of fire" when the bulletsarein the air. Soa
machine gun shoots 5 to 8 rounds of burst. As
those bullets go up in the air, they are forming
this cone of fire. So asbulletslay onto the
ground, that terms changes to "beaten zone" where
the bullets made impact.

So because they have a search
and traverse mechanism, we can control the size of
that location of the beaten zone. It can bea
point area or an area -- impact area.

So the fire command from the
leader, whoever that is, can designate point
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Page 106
1 targets for medium and heavy machine guns, light
2 and heavy mortars. We mistakenly useit oftenin
3 rifles, where alogic flow would take it out of the
4 conversation.
5 Q. Just explain to me one moretime -- |
6 may have missed this -- why it shouldn't be applied
7 toarifle. Because| think you said something
8 likearifle can't be controlled in the same way.
9 Why can't these terms be applied to arifle?
10 A. Evenwhen I'm rifle shooting fully
11 automatic and it is out on my tripod, heis
12 subjected to the recoil of the weapon. And then he
13 is subjected to his own training capability to
14 manage that recoil to keep the whatever burst of
15 roundsinto a certain area. We can't do that
16 deliberately. We don't control the recoil between
17 rifle systems, between shooters.
18 There are too many variables.
19 We can control the area of the impact with medium
20 and heavy machine guns with mortars because those
21 areall controlled with traversing elevation
22 mechanisms.
23 So that is how | define this --
24 isbecause therifle istoo subjected to the recoil

Page 108
not the guy shooting it.
And every shooter is different.
So it is not repeatable the way it iswith a
machine gun.

Q. Soisitfair to say, then, that some
infantrymen may be able to effectively use fully
automatic fire and stay on target, but others may
not be able to be -- stay on target?

MR. BRADY: Objection. Incomplete
hypothetical. Callsfor speculation. Vague.

THE WITNESS: Yes. Fair statement.

Without the proper training,
repetition, there is no two shooters that will
perform the same way.

BY MR. WELLS:

Q. Okay. Just looking back at the screen
here, this Section 1.11 that we previously
mentioned is on OAG-006594, the statement -- the
second sentencein 111, "The automatic rifleman
provides an internal base of fire with the ability
to deliver sustained suppressive small armsfire on
the area of targets.”

What weapon does an automatic
rifleman carry?

©O© 00 ~NO O WNP
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Page 107
1 management of the shooter, too subjected to the
2 different position. | don't know if they can
3 manage that recoil in an areato guarantee -- point
4 an areaof coverage. Therefore, it doesn't apply.
5 Q. | see. Soyour description of an
6 infantryman with an M4/M 16 rifle, there istoo much
7 variation across an individual infantryman's
8 ahility to stay in a particular areawhen using
9 automatic fire to apply the point target and the
10 areatarget. Isthat fair to say?

11 MR. BRADY: Objection. Misstates testimony.
12 Vague.

13 BY MR. WELLS:

14 Q. Isthat fair to say?

15 A. Yes, sir.

16 Q. Andwhenyou say M4/M16 rifleistoo

17 subjective to recoil, what do you mean?

18 A. | mean that the muzzle rises, dependent

19 upon the shooter's ability to manageit.

20 And | don't know the individua

21 shooter. | can put him through training programs
22 to help get the body mass behind the weapon. | can
23 show him stance position and grip to enhance the
24 tightness of that first fire or full auto. But I'm

Page 109
1 A. TheArmy uses an M 249 light machine gun.
2 The U.S. Marine Corps uses an M27 select fire
3 rifle.
4 At the end of the day, that isa
5 roleto play that isless dependent upon the weapon
6 system, and about the duty assigned by the
7 commander -- the fire team, the squad, whatever the
8 element leader is.
9 If my automatic rifleman that
10 had the designated automatic rifle gets shot, the
11 guy with therifle getstold, "Y ou are now the
12 automatic rifleman. Y ou will perform the dutiesto
13 suppress at a high volume against this location for
14 thisduration."
15 Soitisan assigned role.
16 Weapon -- the Army usesit differently than the
17 Marine Corps because they use alight machine gun.
18 We do not.
19 Q. What is"sustained suppressive small
20 armsfire"?
21 A. Dependent upon the timing of the enemy
22 that comes up, the element leader will tell you at
23 arate of fire. He may choose 10 rounds a minute
24 or 45 rounds a minute.
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Page 110 Page 112
1 He may tell you to empty a 1 Q. Butjust walk methrough this-- go
2 magazinein 10 second. He getsto choose because | 2 ahead.
3 the enemy hasavote. Whatever the volume of the 3 A. Soinahypothetical. If | am evenly
4 enemy, the behavior of the enemy, that behavior 4 matched, | won't give around count. | would just
5 determines our response. 5 suppress until we get into cover. That would be a
6 Q. Haveyou ever seen acommander give an 6 full automatic suppression until we get into cover.
7 instruction to empty a magazine in 10 seconds? 7 Thisisthe most dangeroustime for me. The enemy
8 A. Notinthat nature. I've heard an 8 picked the location of thisfight. I'm standing
9 instruction to suppress --- well, it is aresponse 9 and moving wide open to their gun fire, and | can't
10 behavior. 10 figure out wherethey are at.
11 We have to have an immediate 11 | don't seethem. They are
12 response action. And we rehearse these beforewe | 12 shooting, trying to make as many casualties out of
13 goout. Soin that timeframe-- | will giveyou 13 usas possible before we get undercover. Itisour
14 an example. 14 high volume of fires that become our protection for
15 If we are on movement to 15 the next twenty seconds, trying to get undercover.
16 contact, and we take chance contact, theimmediate | 16 Q. Andisthat the typical time period in
17 action drill is empty your magazine as fast as 17 which you would expect automatic suppression fire
18 possiblein auto fire while moving to cover. 18 to take place, twenty seconds?
19 Oncein cover, slow down, shoot 19 MR. BRADY: Objection. Vague. Misstates
20 sustainably as we assess the situation. So we run 20 testimony. Incomplete hypothetical.
21 these prior to -- | know where I'm going to go. | 21 THEWITNESS: Unfortunately, you would have to
22 get amission. I'm getting ready to executeit. | 22 set the scenario of how far isit for meto get
23 have afull laundry list of how do | react to 23 into cover? How many of my people are there? How
24 incoming air? How do | react to naval gunfire. 24 many of them are there? What weapons do they have?
Page 111 Page 113
1 How do | react to artillery? What do | do with an 1 Y ou would have to paint areally
2 IED? So every potentia scenario 2 deep pictureto get asingle answer, and it would
3 isrehearsed with an immediate action drill so that 3 only apply to that one scenario that you painted.
4 no commands be given. Y ou have an expected drilled 4 BY MR. WELLS:
5 response to perform until you get into cover and 5 Q. Andwhen you are talking about giving
6 out of that immediate danger area 6 commandsin that circumstance as Marine gunner,
7 Then you receive different 7 would you be giving commands, or would another
8 commands. Does that make sense? 8 officer give commands in those types of scenarios?
9 Q. Itdoes. Andyou mentioned earlier that 9 MR. BRADY: Objection. Vague.
10 ateam leader or acommander may give an 10 THE WITNESS: It would not be me. It would be
11 instruction of arate of fire, 10 rounds a minute, 11 whoever the element leader was at the point of
12 sometimes 45 rounds per minute. In what scenario 12 contact. And hewouldn't issue acommand at al,
13 would you expect 10 rounds a minute to be given? 13 initially. They would follow the immediate action
14 MR. BRADY: Objection. Incomplete 14 they rehearsed.
15 hypothetica. Vague. 15 His first command opportunity is
16  THEWITNESS: I'm picturing something in my 16 when hefinally getsin a safe position to assess
17 mind. | know the answer to that. Meaning | have 17 and decide.
18 to now formulate what isthe size of the enemy. 18 BY MR. WELLS:
19 How many people do | have? What weaponsdo | have 19 Q. A commander that gives afire command,
20 available? How much ammunition do | have? Will | 20 you said, 10 rounds per minute. |sthat acommon
21 finish this engagement so | have ammunition to 21 way of giving afire command to instruct ateam at
22 continue on my primary mission? 22 what rate they should fire based on the number of
23 Those are hypotheticals | have 23 rounds per minute?
24 to make something up in order to answer. 24 A. Itis. Wehavealittle. Acronymwe

29 (Pages 110 - 113)
Veritext Lega Solutions

WWw.veritext.com 888-391-3376



Case 3:23-cv-00209-SPM Document 232-3 Filed 09/13/24 Page 30 of 173 Page ID #14186

Page 114
1 call it ADDRAC. "Alert, direct, description,
2 range, assignment and control." Who isgoing to
3 shoot. And then the control piece of it -- you are
4 going to get ready tofire.
5 That is not an immediate -- that
6 order to the forceis not the first thing that
7 happens. Thefirst thing that happensis survival.
8 Get out of this-- what we call a"kill zone" of
9 the enemy's choice.
10 That reaction is rehearsed and
11 delivered, and once you get in to wherever the
12 cover is-- now, unfortunately we don't get to
13 patrol only where there is nearby safety areas.
14 You could be standing in the middle of an empty
15 parking lot -- that doesn't happen immediately.
16 Nobody can hear. The gun fireistoo loud.
17 We are al suppressing and
18 moving undercover.
19 Q. Iswhat you're describing characterized
20 as amovement to contact?
21 MR. BRADY: Objection. Vague.
22 THE WITNESS: No. Itisany timel'm moving.
23 | could have an immediate action while I'min the
24 stationery defense of abuilding. Artillery is

Page 116
1 response involves both firing and moving to cover.
2 Isthat right?
3 A. Yes, dr.
4 Q. And then oncethat initial round of fire
5 and moving to cover has been accomplished, then the
6 commander will set arate of fire; isthat right?
7 A. Inpart. Atthetime hegets
8 undercover, he has to make an assessment -- am |
9 strong enough to overwhelm this enemy? If I'm not,
10 can | get more assets to do so.
11 If | can get more assetsto do
12 so, how am | goingto doit? If | can't get more
13 assetsto do so, | can't overwhelm that enemy, |
14 need to disengage. So he hasto assess al this
15 action and situation and make a decision in issuing
16 an order.
17 In that issuing an order when he
18 finally gets around to it, he might give arate of
19 fire command if it's necessary, and he may just
20 say, "Look around the area, and let's leave."
21 So it isnot afixed answer
22 without a scenario.
23 Q. Understood. And I'm just trying to
24 understand so -- your testimony that it isin that

Page 115

1 coming in, and | have a planned behavior to

2 execute. Run down in the basement and get

3 undercover.

4 No. Itisnot just one mission

5 movement to contact. | could be on the street. |

6 could be out just trying to hand out water to the

7 local kids and take chance contact.

8 | had an immediate planned

9 response at that point to execute. Whatever that
10 element leader made up, he may use this document as
11 abaseline, but it doesn't fit the scenario, the
12 location, the personnel he has available, the enemy
13 capability. And he has to make the baseline
14 modification, maybe from this, maybe from the class
15 that he had, or maybe he makes something up to be
16 unpredictable.
17 BY MR. WELLS:
18 Q. Soasl understand what you are saying
19 thereisacouple of phasesto what you are
20 describing. Thereis contact which triggers
21 immediate action or immediate response. s that

22 fair to say?
23 A. Yes, dr.
24 Q. And that immediate action or immediate

Page 117
1 initial time period between the contact and
2 obtaining cover, that in your view, full-on
3 automatic fire from an M4 or M16 iscritical. Is
4 that your testimony?
5 MR. BRADY: Objection. Misstatesthe
6 testimony.
7 THE WITNESS: Yes, sir. | would probably be
8 ableto identify five areas where automatic fireis
9 absolutely critical, and that would be anight
10 ambush when the enemy is standing, and | am trying
11 to ambush him. | want a high volume of firein the
12 areaimmediately.
13 Room clearing. Where | don't
14 know where heis at, but I'm the one who hasto run
15 into the room, and he is hidden behind a -- you
16 know, abarrier somewhere, and | can't find him.
17 We use our automatic fire then.
18 Trench warfare, we use that as
19 well because we don't know -- we don't know where
20 they areat. So we are using bullets to search and
21 make them psychologically suppressed. And then
22 near and far ambush.
23 So urban warfare, trench
24 warfare, near and far ambushing, and that is
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1 another oxymoron. When I'm there, everything is

2 near ambush. Take cover.

3 Q. Understood. And I'm just trying to

4 understand. So in your report you specifically

5 discuss suppression, use of automatic fire and

6 suppression, but you didn't mention those other

7 scenarios. Why not?

8 A. Very lengthy responses with

9 uncontrollable variables.
10 Q. And arethere publications from either
11 the Army or Marine Corps that you would point to
12 that identify those scenarios as ones where you
13 would use full automatic fire comein M4 or M16?
14 MR. BRADY: Objection. Vague. Incomplete
15 hypothetical.
16 THE WITNESS: | don't know if the publications
17 get into those weeds. We have a post-war battle
18 school that we will talk about urban room clearing.
19 We have shipboard takedown
20 tactics course. Wetak about the use of automatic
21 fire. Using frangible bullets on ships.
22 We have squad leader schools
23 that talk about trench warfare. We have a combined
24 arms exercise out in Twentynine Palms that forces

Page 120
1 the building with a hand grenade, these are my
2 propriety to get out. So the Marines stopped doing
3 that. So that was the case where the tactical
4 publication was absolutely incorrect, and the
5 Marines, by de facto behavior, changed what they
6 weredoing. They started going from the bottom up.
7 In were probably clearing rooms
8 like we were some police force getting ready to
9 issue an arrest warrant for about 10 days. And we
10 recognized we were taking too many casualties. So
11 then we became the room looking force where if we
12 thought there was a hostile in that building, we
13 didn't goin. Weisolated it. Cordoned it. We
14 brought in an air-delivered JDAM, joint direct
15 attack munition, or we brought atank to shoot it,
16 or we brought a bulldozer and leveled the building.
17 So our doctrine, we thought, was
18 invalidated with our behavior and Fallujah. It was
19 thefirst time we were able to use that doctrine
20 sinceit had been written probably in the '60s.
21 Q. So prior to 2008, which was the date
22 when we looked at an earlier publication, did
23 Marinesin Irag encounter night ambushes?
24 MR. BRADY: Objection. Vague.

Page 119
1 into trench warfare.
2 S0 not necessary the
3 publications, but the schoolhouses would find
4 behaviors -- we call them "tools in atoolbox."
5 They are not a cookie cutter. Do this. Do that.
6 Itisthingsto think about in order to survive
7 this problem, and then you decide.
8 BY MR. WELLS:
9 Q. Inthetime period from 2005 &fter, in
10 Iraq, which you described earlier, which | think
11 you indicated that the nature of the war changed,
12 were room-clearing operations still happening in
13 Iraq post-20057?
14 A. 1 don't know. | would think
15 room-looking operations were happening. In our
16 tactical documents, we teach room clearing. We
17 teach a couple things, like enter from the top of
18 the building and work your way down.
19 The Marines refused to do that
20 because we have so much armor on that we would cut
21 aholein the ceiling when they would comein, if
22 they took casualty, they couldn't get the casualty
23 back up.

24 So then when they had to flood

Page 121
1 THEWITNESS: Yes. They did. |ED-initiated
2 attacks with one or two support systems. Did the
3 Marines conduct night ambush? 1'm sure --
4 Q. No. Didthey --
5 A. Didthey react -- probably not very
6 often. It would probably be an IED strike and not
7 ambush.
8 They just didn't form enough
9 manpower to act that cohesively against us.
10 Q. Isitfairto say what you just
11 described would also apply to soldiersin the army,
12 Iraq --
13 MR. BRADY: Objection. Vague. Callsfor
14 speculation.
15 THE WITNESS: It does call for speculation.
16 Unfortunately, the Army was tied
17 totheir vehicles. Their actions didn't mirror
18 ours. And | would totally speculate on what their
19 immediate action goals would be. But they tended
20 to suppress with their Bradley 25-millimeter
21 Bushmasters, and not disload the infantry.
22 Q. Sothe Army would use 25-millimeter
23 bushmasters to provide suppressive fires. Isthat
24 right?
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A. Yes,sir.

Q. What isthe 25-millimeter bushmaster?

A. Itisachaingun--itis-- 25
millimeter equals oneinch. So it isaone-inch
bullet. Itisabout afoot long with alot of
power behind it. Seven or eight different munition
options from training practice -- from armor
incendiary to high explosive.

It isavery heavy machine gun

that is -- that amillion-dollar ballistic
calculated laser range -- enabled range finder to
help aim.

Q. Based onyour experiencein Irag, that
is the weapon that the Army would use for
suppression?

MR. BRADY: Objection. Vague. Objection.
Vague and incomplete hypothetical.

THE WITNESS: If while moving, that would be
their first response.

Once they got to deliberate

objective, they would dismount the force, and you
22 have got the full litany of small arms available
23 from medium, heavy machine guns, grenade launchers,
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1 come back for three, and go back over for six or
2 seven.
3 In my case, | went over for five
4 and went back for fifteen straight. And the nature
5 of that war kept changing both on the enemy
6 behavior, on assets available to us -- as hew
7 assets became available -- and then on our
8 responses. And as more lawyers got involved.
9 We had legal teams -- at some
10 point, we had them at rifle platoon level at 40-man
11 unit. It started with one judge advocate general
12 at the regiment level -- aregiment of 10,000
13 people.
14 And it ended with ajudge
15 advocate genera representative at every force,
16 trying to help shape our reaction to the enemy.
17 | say "ended." Overtimeit got
18 progressively harder to justify engagement.
19 Q. Why do you think of that as resembling a
20 policeforce?

21 MR. BRADY: Objection. Misstates testimony.
22 THE WITNESS: Policeforce. Their jobisto
23 not harm the civilians, right? Their jobisto

24 rifles. 24 read you your rights and apprehend.
Page 123 Page 125
1 BY MR.WELLS: 1 Ourswasto kill you. Our
2 Q. Prior to 2008, did soldiers and Marines 2 training was to destroy you. So having to ramp
3 engage in the room-clearing operationsin lraq? 3 down this 19-year-old kid that we have spent a year
4 MR. BRADY: Objection. Vague. 4 and a half to kill everything in front of him and
5 THE WITNESS: What do you mean by "room 5 get him to slowly read your rights or arrest you,
6 clearing"? High-intensity assault? Shoot 6 weweren't prepared for that.
7 everything? Throw agrenade and kill everyone or 7 So in order to ramp that down,
8 just gointolook? 8 that is when more and more restraints and
9 BY MR. WELLS: 9 constraints and behavior controls were applied, and
10 Q. | meanroom clearing as used earlier in 10 we created rules. If you were on a machine gun,
11 the deposition. 11 somebody shot at you, you had to yell awarning.
12 A. | haveto have the situation of the 12 Fireapop-up at him. Shoot awarning shot and
13 enemy to make that decision. 13 then shoot them in the time span of them trying to
14 Q. You mentioned earlier that, you know, 14 kill you.
15 past a certain time period, the way in which 15 At some point, like, 2008 and
16 Marines and soldiers would operate -- you said like | 16 beyond, it was no longer what we were good at was
17 some policeforce. What did you mean by that? 17 destroying things. They should not have sent us if
18 A. The behaviorsin the military were 18 they didn't want them destroyed.
19 constantly, continually constrained and restrained 19 BY MR. WELLS:
20 over time. And | have randomly picked 2005 and 20 Q. I'mgoing to show you another document
21 2008. The commentsinternally werethat every six | 21 here. Beforel do that, et me ask you -- what is
22 months the nature of the war was changing. 22 "lethality"?
23 So units -- for the infantry, we 23 A. Vague, unmeasurable term.
24 didn't have -- we would go over for six months, 24 Q. Haveyou ever used the term "lethality"?
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1 MR. BRADY: Objection. Vague.

2 THE WITNESS: I've used it in aninstruction

3 to explain why that term has changed five times

4 during my career.

5 BY MR. WELLS:

6 Q. Haveyou ever written the lethality of

7 weapons has increased?

8 A. Possibly.

9 Q. Doyou recal writing that the
10 relationship between the lethality of weapons and
11 the dispersement of troops found on the same battle
12 field has been a consideration for commander since
13 man first engaged in combat?

14 A. Absolutely.

15 Q. When did you write that?

16 A. Probably inthelate'90s. | was-- we
17 were struggling to replace the M249. It was not

18 working for us. The light machine gun was not
19 working for us. It was an automatic rifle. It was
20 too cumbersome. Too heavy. Got hot too fast.
21 Failed to function when you were moving.

Page 128
1 THE WITNESS: | don't remember any missile.
2 Missile implies control. |
3 launchit, and | can control it to the target.
4 BY MR. WELLS:
5 Q. Do you know which missile weapon is
6 considered by military historians to have been
7 decisive at the battle of Agincourt?
8 MR. BRADY: Objection. Vague. Callsfor
9 speculation.
10 THE WITNESS: No, sir.
11 BY MR. WELLS:
12 Q. Do you know what missile weapon English
13 troops, the battle of Agincourt, would have been
14 equipped with?
15 MR. BRADY: Objection. Vague.
16 THE WITNESS: | do nat.
17 BY MR. WELLS:
18 Q. I'mgoing to direct your attention
19 -- Mr. Eby, I'm showing you a document |abeled
20 "Automatic rifle concept Part One. History and
21 empirical testing."

22 So | was writing this -- for 22 Do you see that?

23 instance, in Agincourt, the year -- | don't know, 23 A. 1do.

24 1,000. We put 10,000 people on asquare, asin a 24 MR. WELLS: And for the court reporter, I'd
Page 127 Page 129

1 Napoleonic sgquare.
2 Today we would put four Marines,
3 because as lethality of systemsincreased; air,
4 naval, armor, weaponry, machine guns, mortars. As
5 those increased, we could spread the force out and
6 had to increase survivability.
7 Q. Did| hear you say the word "Agincourt"?
8 A. Youdid.
9 Q. And so by Agincourt, you are referring
10 to A-G-1-N-C-O-U-R-T, the famous battle?

11 A. Yes, gr.
12 Q. Andwhen did that battle happen?
13 A. | don't remember theyear. | want to

14 say the 1400s, maybe. Before we had the very
15 strong mortars, artillery, tanks, aviation.

16 Q. What was the missile weapon that was
17 predominantly used at the battle of Agincourt?
18 A. Trebuchet.

19 Q. Trebuchet?

20 A. Yes, sir. All-artillery weapons.

21 Q. What about non-artillery? What was --

22 at the battle of Agincourt, what weapon was used
23 that wasn't artillery?
24 MR. BRADY: Objection. Vague.

1 liketo mark this as an exhibit. | think we are up
2 to Exhibit 5. Isthat right?
3 THE COURT REPORTER: Yes.
4 BY MR. WELLS:
5 Q. SoI'm showing you what we are marking
6 for identification purposes, Deposition Exhibit 5.
7 What is this document?
8 (Deposition Exhibit 5 was marked for
9 identification.)
10 BY MR. WELLS:
11 Q. What isthis document?
12 A. Three-part document trying to convince
13 the Marine Corps to shift away from the M-249 light
14 machine gun to atrue automatic rifle. Written
15 approximately -- probably 2002, '03. Somewherein
16 that time frame.
17 Q. Sothisisadocument you wrote?
18 A. | participated in and wrote. Thisgot a
19 lot of editoria effort from the officers of the
20 2nd Battalion, 7th Marines.
21 Q. Andjust reading thefirst paragraph, it
22 says, "The relationship between lethality of
23 weapons and dispersion of the troops found on the
24 same battle field has been a consideration for
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1 commanders since man first engaged in combat."
2 Do you see that?
3 A. |do.

4 Q. Andthat isthe quote weread earlier,
5 and that isyour word, "lethality.” Isthat right?
6 A. Yes
7 Q. Andinthat last same paragraph, it says
8 "Aslethality of weapons has increased, so has the
9 dispersion necessary to preserve combat power."
10 When you said "The lethality of
11 weapons has increased," what were you referring to?
12 A. Therange and capability of artillery
13 weapons. The range and capabilities of tanks,
14 which didn't come out until World War I1.
15 The enhancement of aviation that
16 really started in World War | but became supreme by
17 World War 1I. Those systems changed the nature of
18 wars.
19 Forced dispersion asthey were
20 -- so explosive and dangerous covered more distance
21 and range and more explosive distance on the
22 ground.
23 Q. Doyou believe that the lethality of
24 rifles has increased over time?

Page 132
1 matters more tomorrow than it does today, as my
2 physical ability gets weaker over time.
3 So weight always matters.
4 Especialy asthat increases in time, duration and
5 distance.
6 Q. Whenyou say "weight always matters,"
7 you are referring to the aggregate weight of the
8 different materials that an infantryman is carrying
9 into combat. Isthat what you are referring to?
10 A. Yes insum. All weight that I'm
11 carrying on my body matter.
12 Q. Haveyou ever heard lethality being
13 discussed in conjunction with weight?
14 MR. BRADY: Objection. Vague.
15 THE WITNESS:. Not that | recall. Well, yes|
16 have.
17 BY MR. WELLS:
18 Q. Explain.
19 A. Theease of getting the weapon -- except
20 abigrifle. | haveto paint apicturein my

N
[y

brain again.

The ease of getting arifleinto
afiring position while in cover, weight matters.
That variant you talked about earlier would be a

NN DN
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Page 131

1 MR. BRADY: Objection. Vague.
2 THE WITNESS: | don't think so.
3 | think -- if anything, their
4 range hasincreased. Their performance on the
5 human body has decreased compared to that musket we
6 talked about earlier.
7 And part of that could be the
8 ability of medical.
9 Their accuracy certainly has
increased which has enabled further hits, but in
the last 30 years we degraded to the lowest single
fire bullet we can use for other reasons.

We wanted to manage the recoil.
We wanted affordability. Lessweight. So | can
certainly get more hazardous to the human body,
projectiles, at the individua level.
17 Q. Why would weight be arelevant
18 consideration in deciding what ammunition to use?
19 A. | think about my assault. | left Kuwait
20 and | didn't get to Baghdad for 57 days. | didn't
21 take my uniform off in those 57 days. | didn't
22 take my boots off more than five minutes to wipe my
23 feet with wipes, and the level of exhaustion, the
24 degradation of nutrition. Weight -- every ounce

10
11
12
13
14
15
16

Page 133
1 horrible weapon to jump into aleaning position
2 behind the couch. Itisheavy. Itislong. Itis
3 difficult to move away from.
4 If | have to move positions, |
5 have this 50-inch long musket to move with, and
6 weight adds up as| present therifle into my
7 shoulder to make a standing shot. That weight gets
8 hole very quickly as I'm aiming, trying to assess
9 where the enemy isat and point it.
10 So now, weight and length factor
11 together, so if it is heavy and closer and shorter
12 and closer to my body, it is easier to manage than
13 itisheavy and it is four feet out away from me.
14 Q. Okay. I'm sharing with you a document.
15 Itispreviously marked as Deposition Exhibit 1.
16 Itisyour expert report with attachments. I'm
17 looking at PDF 299.
18 Directing your attention to the
19 numbered paragraph 23. Reading this paragraph, do
20 you recognize what this document is?
21 A. 1do. | don't seethe name, but thisis
22 the special infantry weapons studies or the SAWS
23 studies. There were those Army studies from the
24 late '50s, early '60s.
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Q. But you recognize this as a document
that you attached to your expert report?

A. ldo. I do.

Q. Solooking at paragraph 23, it says,
"Considerations of the relative lethality of 5.56
millimeter and 7.62 millimeter ammunition with the
possible exception to duplex, support al of the
CDCEC SAWS conclusions. It is concluded that there
are no tactically significant differences between
5.56-millimeter and 7.62-millimeter ammunition per
round of ammunition; however, 5.56-millimeter
ammunition is significantly superior to
7.62-millimeter ammunition in lethality per pound
of ammunition, or per basic load carried by the
soldier.”
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Do you see that?
A. ldo.
Q. Andthisisone of the documents that
you relied upon in formulating your opinion in this
case.
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Isthat right?
A. Thatis.
Q. And do you have an understanding asto
what lethality per pound of ammunition means?
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1 THE WITNESS: | do not.
2 BY MR. WELLS:
3 Q. Why not?
4 A. Weight, balance, load isfar easier with
5 that 556 than it isthat 762. 762 may penetrate,
6 but al I want to do isto duck, stay in position
7 while | bring something heavy to kill him.
8 | can do that with asmall
9 projectile.
10 Q. Inyour expert reports, you cite the
11 U.S. Army Weapons Systems handbook. Do you recall
12 citing that document?
13 A. ldo.
14 Q. Andwhat generaly isthat document?
15 A. Probably asnapshot for Congress
16 primarily to show what we are currently using, kind
17 of an update of changes. So if you haven't been
18 paying attention, the systems change regularly.
19 You can get kind of aquick look of what is
20 currently there.
21 Q. I'veshared on the screen a document
22 with Bates Label OAG-8050 that says, "Weapon
23 systems handbook 2020 to 2021." Do you see that?
24 A. ldo.

Page 135

1 A. Itistoo vaguefor meto determine. As

2 | told you earlier, I've undergone five definitions

3 of lethality during my time of service.

4 What we thought was a big old

5 theory, hydrostatic shot, which was a mistake to

6 now shock placement theory. Theories. All

7 theories.

8 We just were not ballisticians

9 and not forensic experts. | understand whoever
10 wrote that believed that to be true. Maybe in some
11 -- whatever histhoughts were at the time -- but he
12 certainly has more bullets per pound. Maybe that
13 ishow heis measuring it.
14 Because a pound of 556 might
15 giveyou 100 bullets, and a pound of 762 might give
16 you 30. He has more opportunity, but lethality,
17 I've been measuring it too many different waysto
18 plant aflag on that definition.
19 Q. Do you agree with the statement that
20 there are no tactically significant differences
21 between 5.56-millimeter and 7.62-millimeter
22 ammunition per round of ammunition?
23 A. 1 donot.
24 MR. BRADY: Objection. Vague.

Page 137
1 Q. Isthisthe document that you were just
2 referring to?
3 A. Yes
4 Q. Thisisthe document that you cited in
5 your report?
6 A. Correct.
7 Q. Okay. Soinyour understanding that
8 thisisa-- the document itself is hundreds of
9 pages. Isthat right?
10 A. Normallyitis. | only seethree here.
11 Q. [I'vecreated an excerpt to makeit a
12 little smoother for you, but you understand the
13 document as awhole, which has been produced in
14 thislitigation several hundred pages long, and
15 thisisjust an excerpt.
16 A. | understand.
17 MR. WELLS: Andjust for therecord, I'd like
18 to mark this as Deposition Exhibit 6.
19 (Deposition Exhibit 6 was marked
20 for identification.)
21 BY MR. WELLS:
22 Q. Itis OAG-8050, and then OAG-008351 to
23 8352. Do you seethat, Mr. Eby?
24 A. |do.
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Page 138 Page 140
1 Q. Sol'veexcerpted aparticular section 1 A. Notinitidly. Initidly they tried to
2 of the weapon systems handbook, which you cited in 2 enhance the bullet and they created MA55-A1
3 your expert report related to the next generation 3 enhanced performance bracket. The Marine Corps
4 sguad weapons. 4 worked simultaneously with its own SOST, special
5 Do you see that? 5 operations science technology bullet, and then we
6 A. ldo. 6 had ahuge fight at the Army/Marine Corps levels,
7 Q. What are"next generation squad 7 and Congress had to order the Marine Corps to
8 weapons'? 8 follow suit with the Army, and take the M855A-1.
9 A. TheArmy's replacement to close combat 9 That was Stage 1. Get abullet in existing
10 force for primary general purpose rifles and light 10 weapons.
11 machine guns. 11 Then they went after what isa
12 So they replaced the M249 with 12 better solution. And ended up with a6.8 x 51 mm.
13 an automatic rifle version of the next gun. And 13 Q. When you say "get a better bullet,”
14 they created awhole new caliber in doing so. 14 better how?
15 Q. Whydidthey do that asfar asyou 15 A. [lthink -- I don't know. | wasn't
16 understand? 16 present for the evaluation, and they close hold all
17  MR.BRADY: Objection. Callsfor speculation. 17 that information. | can make some assumption, but
18 THE WITNESS: After WANAT Valley in 2008, when | 18 it would just be that.
19 the Army was nearly overrun on outpost, there was a 19 Q. Let'slook at this document. Just
20 lot of anecdotal complaints that the 556 bullet was 20 zooming in on Internal Pagination 300. Itis
21 inadequate to putting the opponent down. And that 21 OAG-008531. Thisisdeposition Exhibit 6. Top of
22 started an effort to -- that is their first real 22 the page says "Next generation squad weapons. I'm
23 evaluation of 556 of these Army's research and 23 looking at the section that specifically says
24 development. Finally went back and evaluated the 24 "Benefit to the soldier.” Do you see that?
Page 139 Page 141

bullets we were using to determine if they would
penetrate far enough and create enough traumato
put a combatant down, and they determined that it
does not.

A. (Noresponse.)

Q. Mr. Eby, can you see that?

A. I'mnot finding it -- oh, yes, | do.
I'm sorry.

Q. No. It'sokay. Sometimesit's hard to
see on screen. Okay.
Under "Benefits of the soldier,”

it says, "NGSW," which is Next Generation Squad
Weapons program "significantly increases |ethality

It needed to be bigger. So they
created their own 6.8 millimeter as a result of
that effort.

Q. You mentioned "anecdotal complaints."
Who are those anecdotal complaints from?

©O© 00 ~NO O WNP
© 00 ~NO O WNP

10 A. Thewar fighters on the scene. 10 and probability at the squad level.

11 Primarily they would do things called "lessons 11 Due to the nature of the

12 learned." "What do you think" type questions. 12 genera purpose ammunition, the 6.8-millimeter
13 "I think | shot that guy 47 13 projectile will outperform even the most modern
14 times, and hefailed to die. My bullet doesn't 14 5.56-millimeter and 7.62-millimeter ammunition.
15 work." Those are anecdotal because we had no 15 These weapon systems will give

16 ballisticians on site or doctors to evaluate, nor 16 soldiers significant capability improvements and

=
~
=
~

should they have. accuracy range, signature and lethality."

18 In my mind, they still remained 18 Do you see that?

19 anecdotal, and there is no evidence training. 19 A. |do.

20 Thereisno scientific measure being used. And it 20 Q. Isthisthetransition you were
21 may have been just poor shots. 21 describing? The transition from the

22 Q. Isityour understanding that those 22 5.56-millimeter round to the 6.8-millimeter
23 anecdotal complaints prompted the Army to initiate | 23 projectile?
24 the Next Generation Squad Weapons Program? 24 A. ltis.
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Page 142
1 Q. Would you agree with me the way this
2 program is described in this document is that
3 transition would significantly increase lethality;
4 isthat right?
5 MR. BRADY: Objection. Vague. Misstatesthe
6 document.
7 THE WITNESS: | would be limited to say that
8 it improved accuracy, improve range, improve
9 signature management. | can't define lethality.
10 BY MR. WELLS:

11 Q. Canyou define probability of hit?
12 A. Yes | can.

13 Q. Whatisthat?

14 A. Out of 10 out of 10 rounds, | will hit

15 more often than a previous competitor.

16 So | will increase my hit

17 potential under the same exact circumstances, and
18 inthis platform, because it has afire control

19 system, it can give you range correct, it tellsyou
20 what portion of therifle to aim with, will

21 logically increase hit potential.

22 Q. Why isthe probability of hit an

23 important metric?

24 A. Inthe marksmanship world that is how we

Page 144

1 A. Usualy referred to as sustained rate of

2 fire, 12, 15 rounds per minute.

3 If itisgoing to use that term,

4 then you can create your own answer.

5 Q. Where did that fifteen rounds per minute

6 figure come from?

7 A. | think it wastied to the heat of the

8 barrel. We can find no evidence of any test ever

9 performed that tells us X number of rounds, when
10 doesthe barrel get hot? We had general rules, but
11 when abarrel gets hot, we need fifteen minutesto
12 cool it down.
13 So we were very careful not to
14 get it hot. A weapon starts degrading as soon as
15 it getsto 550 degrees. When rounds could cook off
16 inthe chamber.
17 These are all just genera
18 guidelines, kind of help shape your logistics. |
19 think, based on an enemy situation, it is going to
20 take me 5 minutesto get across from the last spot
21 tothe enemy, | need 5 minutes worth of ammo.
22 Can | add more ammo or do | need
23 todivide that five minutesinto the ammo | am
24 carrying? So we will build our combat prep based

Page 143
1 measured you. You fire 100 rounds. Y ou hit 80 of
2 them. That is how we keep score. In acombat
3 scenario. We are not actually expecting hits. We
4 just want to keep you suppressed so we can kill you
5 with other means. If we get hits out of that, by
6 all meanswe are happy with that, but that is not
7 therule.
8 Q. It notes here that the 6.8-millimeter
9 projectile that the Army is moving to is going to
10 out perform even the most modern 5.56 millimeter,
11 and 7.62 millimeter. Do you see that?
12 A. |do.
13 Q. Do you have an understanding why the
14 Army would have chosen a 6.8-millimeter projectile
15 asopposed to a 7.62-millimeter projectile?
16 A. 1donot.
17 Q. Do you have an opinion about whether a
18 6.8-millimeter projectile can outperform even the
19 most modern 7.62-millimeter projectile?
20 MR. BRADY: Objection. Vague.
21 THE WITNESS: | do not. | don't have any
22 experience with the 6.8.
23 BY MR. WELLS:
24 Q. What is slow semi-automatic fire?

Page 145
1 on these considerations.
2 And then we will pre-issue
3 commandsto -- at certain points, | have more
4 exposed force, so | want you to increase your rate
5 of fire. When that exposed force goes undercover,
6 decrease your fire. And we manage that so we have
7 enough ammo to get through the fire.
8 Q. Ismanagement and preservation of
9 ammunition an important consideration in combat?
10 A. Yes, sir because | don't know where it
11 isgoing to come from if | run out.
12 Q. How doesthe use of automatic fire
13 impact preservation of ammunition?
14 MR. BRADY: Objection. Vague.
15 THE WITNESS: Clearly it does not, and we
16 probably -- if it is a deliberate attack, and |
17 conducted the planning, | would never use automatic
18 fireuntil | get into the building or into the
19 trench.
20 There are different applications
21 wherel need to use it to survive. Best-case
22 scenario, | don't useit at all. | pin him down
23 with sufficient overwhelming fires, and | drop the
24 artillery until they are pounded.

37 (Pages 142 - 145)

Veritext Lega Solutions

WWw.veritext.com

888-391-3376



Case 3:23-cv-00209-SPM Document 232-3 Filed 09/13/24 Page 38 of 173 Page ID #14194

Page 146

Q. Soisitfair to say then, one of the
reasons why soldiers and Marines use automatic fire
sparingly, and only out of necessity, isto
preserve ammunition?

MR. BRADY: Objection. Vague. Incomplete
hypothetical. Argumentative.

THE WITNESS: | would say no. Itismoreof a
survival tool. | need it when my plan fell apart
or the enemy got avote, | need to get out of abad
situation.

© 00N O WDN PR
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Clearing rooms, again, is
extremely dangerous. We don't know how many arein
there, what weapons they are armed with, and we
overwhelm that with hand grenades and fire for our
self-preservation.

When they attack me, I'm out in
the open. | survive with high volume of fire at
the expense of my weapon. | may melt that gun. As
long as| can get undercover and survive, and then
evaluate what is left of weapons.
BY MR. WELLS:
22 Q. When you said "melt that gun,”" what do
23 you mean?
24 A. When the Army went to WANAT Valley in

NN B R R R R R
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Page 148
1 sustained rate, so approximating about 45 rounds
2 per minute.
3 Q. Where-- you said generally defined.
4 Where would that be defined?
5 A. That isusually a marksmanship
6 publication. That isavery valid techniqueif the
7 shooter has been trained well to manage recoil.
8 Q. What if the shooter has not been
9 adequately trained to manage recoil, would you
10 recommend rapid semi-automatic fire?
11 MR. BRADY: Objection. Incomplete
12 hypothetical.
13 THE WITNESS: | would not.
14 BY MR. WELLS:
15 Q. Why not?
16 A. Deplete hiscombat load. Increase
17 danger on the reload process. Overhest hisrifle
18 with no effect.
19 Q. You said that sometimes, though, rapid
20 fire could be avalid technique. Inwhat
21 circumstances would rapid semi-automatic fire be a
22 valid technique?
23 MR. BRADY: Objection. Incomplete
24 hypothetical.

Page 147
1 2008, they melted their guns. The gastube that
2 alowsair to come out of the barrel and cyclethe
3 bolt, and that gas impingement system, those melted
4 in half. The gun was useless.
5 Therifle got so hot that they
6 -- thebullets -- took it out. So now you havea
7 smooth musket, perhaps. The barrels got so hot
8 they bent.
9 Q. What caused that melting?
10 A. Being overwhelmed. Not being prepared
11 for 200 people to attack 48. And then -- they
12 fired full auto. Itisthat or die. That will get
13 overrun.
14 Soin that full auto with every
15 magazine they had, they ruined their guns, but they
16 defeated the enemies’ attack in doing so.
17 So in that case, that was a good
18 choice either that or they would all be dead.
19 Q. Areyou familiar with rapid
20 semi-automatic fire?
21 A. lam. It'san Army term. | don't know
22 that the Marine Corps picked it up yet.
23 Q. What israpid semi-automatic fire?
24 A. Generaly referred to asthree timesthe

Page 149
1 THE WITNESS:. Hypothetical situation where th
2 rangeis probably too far for automatic fire to
3 control the burst on the target. So rapid fire
4 would allow -- there is a phrase we use called
5 "controlled pairs' and "hammer pairs".
6 Hammer pairs, | see the sight
7 onetimeand | firetwo bullets. | pull the
8 trigger twice to get hammered, but | only saw the
9 site one time for accurate alignment. That isa
10 very close proximity and target.
11 And if | were measuring me, that
12 might be -- at 50 meters, | would have to stop and
13 dtart finding the shot in order to control the
14 beaten zone into the target area.
15 Rapid fire would be superior to
16 automatic fire at a certain distance, depending on
17 that shooter, and that shooter's capabilitiesto
18 manage recoil over automatic fire.
19 Q. Andyou said rapid semi-automatic fires
20 three times the sustained rate, and that
21 approximatesto 45 rounds per minute.
22 At 45 rounds per minutein an
23 M4/M16, that would require a magazine changein
24 that minute; isthat correct?

11
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Page 150
1 A. Yes
2 Q. How doesthat impact -- how doesthe
3 magazine change impact the rate of fire?
4 MR. BRADY: Objection. Vague. Incomplete
5 hypothetical.
6 THE WITNESS:. Every one of us changes the
7 magazine at different speeds. Itisarehearsed
8 behavior. Itisagear and location requirement.
9 Individual training requirement. | could giveyou
10 assumptions of trained shooter versus untrained
11 shooter.
12 Novice versus expert on speed to
13 do so. You know, it is not uncommon for atrained
14 shooter to change magazinesin one and a half
15 seconds.
16 It is not uncommon for people
17 I've spent time with on NRA training, that had to
18 be 10 seconds to change their magazine. So that
19 would affect overal their fireif those are
20 fictional numbers that we can't scientifically
21 provetrue.
22 Q. I'mgoing to show you a document, PDF
23 page 254 of your expert report and attachments. Do
24 you recognize this document?

Page 152
1 page describes slow semi-automatic fire or rapid
2 semi-automatic burst fire?
3 A. |do.
4 Q. And thosefiguresyou gave before, were,
5 I think, 12 to 15 rounds of what you called
6 sustained fire. Do you see that underneath "slow
7 semi-automatic fire"? Do you see that?
8 A. | do.
9 Q. And soyou said the Army uses the term
10 "slow semi-automatic fire." Y ou would characterize
11 thisas"sustained fire"; isthat correct?
12 A. Thatisright. People may have changed
13 their mind because we tend to steal these
14 publications and throw a camouflage cover on it and
15 claim we wrote it.
16 Q. And under "rapid semi-automatic fire,"
17 that 45 rounds per minute figure that you quoted
18 earlier, you see that reflected here. Isthat

19 right?
20 A. | do.
21 Q. Under automatic or burst fire, thereis

22 no numerical value for rounds per minute. Do you
23 have an understanding as to why that might be?
24 MR. BRADY: Objection. Callsfor speculation.

Page 151

A. Canyou scroll up and show me the name
training circular or ATP? | recognize it from one
of those.

Q. ItisExhibit 4 to your rebuttal report,
TC3229, "rifle and carbine." Areyou familiar with
that?

A. lam.

Q. Doyou seethat? SoitisExhibit 4to
your rebuttal report, and it says "Rifle and

©O© 00 ~NO O WNP

10 carbine"?

11 A. | doseeit.

12 (Exhibit 4 was marked for

13 identification.)

14 BY MR. WELLS:

15 Q. Sothisisadocument that you chose to

16 attach to your rebuttal report. Isthat right?

17 A. Thatiscorrect.

18 Q. Okay. Sogoing back to the page | was
19 at previously, which s, again, 254, and a PDF, and

N
o

itis 86 -- page 86 "internal pagination." Itis
Chapter 8 at the top, and it says "Rate of fire."

N
[y

22 Doyou seethat?
23 A. 1do.
24 Q. Andwould you agree with me that this

Page 153
1 THE WITNESS: In the fire engagement, | think
2 wetrain too specifically. We don't expect that to
3 happen beyond one magazine, so it is 20 or 30
4 rounds. Well, it isnot even that. We don't load
5 30. Weload 28 because the spring system gets too
6 tight, and the magazine won't lock on the weapon.
7 So with a 30 magazine holds 28
8 rounds. In those engagementswhere my lifeisat
9 risk, and | have ordered an immediate action drill
10 to use automatic fire, it isvery limited in
11 duration.
12 BY MR. WELLS:

13 Q. Okay. Andtell me again what burst fire
14 is?
15 A. Burstisatrigger limiter that only

16 alows three rounds be fired for every pull -- or
17 every trigger bullet.

18 Q. Why would there be atrigger limiter
19 installed that limits three rounds to one trigger
20 pull?

21 A. ltisanecdotal. Asl understand it, it

22 was logisticians wanting to apply how much bullets
23 to buy and they didn't burn through it al, so they
24 put aburst limiter on there. Number one, to limit
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Page 154

Page 156

1 how much you shot that range, but, two, to limit 1 leader hasto determine what he is going to take
2 your ability to overheat the weapon. 2 forward based on his evauation of the situation.
3 Q. Andyou said it was whose decision? The 3 BY MR.WELLS:
4 |ogisticians? 4 Q. Areyou familiar with the scenario that
5 A. Logisticians. They haveto pre-plan how 5 Colonel Tucker has referenced at various pointsin
6 much ammunition we get each year in training. How 6 which the Marine Corps was running very low on
7 much we are using in war. 7 ammunition in the battle of Fallujah? Do you
8 They pre-plan these logistical 8 recall -- are you aware of that situation?
9 load outs. For them, that benefited. For us, it 9 MR. BRADY: Objection. Vague.
10 wasahorribleidea. For the fighter thisis one 10 THE WITNESS: I'm not.
11 of the worst designs ever built because the trigger 11 BY MR. WELLS:
12 went through different trigger pulls asit went 12 Q. Allright. I'm going to direct your
13 through different sear positions, and it prevented 13 attention now of page 148 of this same PDF, which
14 in alife critical moment from having accessto 14 is till within the same rebuttal Exhibit 4.
15 full auto. 15 Rebuttal Exhibit 4 of your
16 And as | mentioned, we have 16 rebuttal report, do you seein PDF 148, whichis,
17 since moved away from this. We've gone back to 17 again, part of TC322.9, dated May 13, 2016, Table
18 full auto, but it took us 40 yearsto do. 18 21. Do you seethat?
19 Q. When you logisticians, are those members 19 A. | seethat.
20 of the Marine Corps or who are these logisticians? 20 Q. What isbeing shown in Table 21 here?
21 A. Logisticians are occupational, both Army 21 A. Switch levers, overall barrel length,
22 and Marine Corps, who have an influence on how much | 22 and 3 settings for select fire.
23 ammunition we get to train, how much they have to 23 Q. Andyou seetheleft column? It says
24 buy. 24 "weapon, M16-A2, M16-A3, M16-A4." What isthat
Page 155 Page 157
1 Asamatter of fact, inthe 1 describing?
2 training and readiness manual that depicts what 2 A. TheM16 series of weapons.
3 skillswe need to perform for the Marine Corps, 3 The Marine Corps never bought

4 they did not buy the ammunition, that iswrittenin

5 those documents sufficient to develop a skill.

6 They gave us aflat rate of

7 ammo. So -- for instance, in my training manual,

8 it might call for ten thousand rounds of 556

9 hulletsfor every individua rifleman. Yet | only
10 get 500.
11 So they have an overall
12 influence about what they are willing to buy, and
13 they don't let the training and readiness manual
14 that we use to develop skills to change their mind.
15 Q. Youwould agree, though, that running
16 out of ammunition in combat isamajor issue,

17 right?
18 A. Absolutely.
19 Q. Andtheroleof thelogisticiansisto

20 plan to make sure that there is enough ammunition
21 for war fighters. Isthat right?

22 MR. BRADY: Objection. Vague.

23 THE WITNESS: In part. He hasto have enough
24 in theater to feed me, but the combat element

4 the A3. The U.S. Navy bought it. We went from the
5 M16tothe Altothe A2tothe A4. Andthenwe
6 switched from the M4 to the M4-A 1.
7 Q. And so theleft column then describes
8 the different rifles that were issued to soldiers
9 and Marines?
10 A. Thatiscorrect.
11 Q. And the next column -- set of columns,
12 whereit says "selector switch positions.” Do you
13 seethat?
14 A. |do.
15 Q. What isbeing described in those three
16 columns?
17 A. Thethree different settings and type of
18 behavior of the weapon when you choose a semi. |
19 can shoot semi. One shot for one pull, or | can
20 have the option depending on the variant,
21 three-round burst or full auto.
22 Q. Andfor the M16-A2, you would agree with
23 methat the three selector switch position lists
24 are safe, semi and burst. Isthat right?
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Page 158 Page 160
1 A. Thatiscorrect. 1 Q. Soadll of theriflesyou carried in the
2 Q. Andthereisno full auto? 2 Marine Corps, only had burst fire, and no full
3 A. Thereisno full auto -- 3 automatic capability. Isthat right?
4 MR. BRADY: Objection. Vague. 4 A. From that chart you are missing the
5 BY MR. WELLS: 5 M16-Althat did have full auto, which | did carry.
6 Q. TheM16-A3 are safe, semi and auto. Do 6 | did carry an M4-A1in alimited duration for a
7 you seethat? 7 three-year period. Very short duration.
8 A. |do. Thatiscorrect. 8 So | would carry everything, but
9 Q. And does auto thererefer to full 9 the M16-A3 from that, and in addition, | would have
10 automatic? 10 had the M16-A1l.
11 A. Yes, sir. 11 Q. Andthe M16-A1 was full automatic?
12 Q. And that full automatic would be -- as 12 A. | believeso. There weretwo. M16,
13 long as you are squeezing the trigger rounds you 13 M16-Al. They are original, and the original weapon
14 are going to be firing until the magazineis 14 | carried was full auto.
15 exhausted. Isthat right? 15 Q. But subsequent to that, the weapons that
16 A. Thatiscorrect. 16 you carried only had burst fire; isthat right?
17 Q. And that is different than the burst of 17 MR. BRADY: Objection. Vague.
18 fireyou described earlier whereaslongasyou are | 18 BY MR. WELLS:
19 sgueezing the trigger, the most you are going to 19 Q. What wasyour answer?
20 get isthree shotsin one squeeze. Isthat right? 20 A. Yes. Only had burst fire for the
21 A. Thatiscorrect. 21 majority.
22 Q. InM16-A4, the selector switch position, 22 Q. What was your understanding as to why
23 it says "safe, semi and burst." Do you see that? 23 the military switched from an M 16 with full
24 A. Ido. 24 capability to an M16 with only burst fire
Page 159 Page 161
1 Q. And, again, thatis-- burstisthree 1 capability?
2 shots. Thereisno list for listing of full 2 MR. BRADY: Objection. Callsfor speculation.
3 automatic selector switch position for M16-A4; is 3 Misstates testimony.
4 there? 4 THE WITNESS: To preserve ammunition.
5 A. Thereisnot. 5 We did not have the marksmanship
6 Q. Allright. Sojust focusing on the M16 6 training program to incorporate accurate automatic
7 variants here. So for the M16-A2 and M16-A4, which 7 fire.
8 you said are the only ones that the Marine Corps 8 All of our marksmanship training
9 actually used. They didn't use M16-A3. Those 9 was bulls-eye training designed by the NRA in 1908,
10 rifles, the M16-A2 and M16-A4, did not have full 10 and that isthe only way we measured success wasto
11 automatic capability on them; isthat right? 11 shoot very slow and methodically from very stilled
12 A. Thatiscorrect. 12 firing positions of standing, kneeling, prone or
13 Q. Andthosearetherifles-- well, let's 13 sqguatting for one shot, one hit measures.
14 gotothe M4. 14 We didn't measure anything
15 So the M4 you seeit says "safe, 15 tactically.
16 semi and burst." Isthat right? 16 Q. Wasthe military also concerned with
17  A. Thatiscorrect. 17 increasing hits on target?
18 Q. Andthenthenextline M4-Al, "safe, 18 A. Inthe marksmanship range, yes. Andthe
19 semi and auto.” "Auto” isreferring to full 19 tactical scenarios, no. Inthetactical scenarios,
20 automatic? 20 you don't seeyour target. You seeanarea. You
21  A. Yes 21 haveto suppress the area.
22 Q. Soonthischart, which of these rifles 22 Q. How does burst fire save ammunition
23 did you carry during your time in the Marine Corps? 23 compared to automatic fire?
24  A. TheM4and M16-A4 and M16-A2. 24 A. Itlimits how many rounds you can get
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Page 162
1 out per trigger pull, forcing you to reset the
2 trigger, which made that extremely dangerous.
3 Because now, when I'm trying to get out of anear
4 ambush or run into ahouse, | can't shoot
5 everything in the house. | have to keep resetting
6 thetrigger.
7 Q. When Marines are being trained on the
8 amount of rounds they should discharge in full
9 automatic fire per trigger pull, how many rounds
10 arethey trained per trigger pull for full
11 automatic fire?
12 MR. BRADY: Objection. Vague.
13 THE WITNESS. Wetry to get them to control it
14 down to three to five, because that manages the
15 recoil to keep the shots. But if they had to vote,
16 if they are three feet off of the target asthe are
17 entering the room, just pull the trigger until it
18 isout of ammo.
19 So that iswhere that full auto
20 helpsif acondition requiresit.
21 Q. Sowhen the Marines are trained to use
22 full automatic fire, they are trained to use three
23 bursts of fire?
24 MR. BRADY: Objection. Misstates testimony.

Page 164
1 same calculus apply that you would want to use full
2 automatic fire in ahome defense scenario?
3 MR. BRADY: Objection. Vague. Incomplete
4 hypothetical. Callsfor speculation.
5 BY MR. WELLS:
6 A. If the cost of doing so wasn't so
7 exorbitant, | would expect that skill to save
8 lives.
9 Q. When you say the cost of doing so
10 weren't so exorbitant. What do you mean?
11 A. The NFA made fully automatic rifles
12 $40,000 each. | can get an AR or a semi-automatic
13 for 500. That isapretty high priceto pay for a
14 middle-class person, even if they chose to get the
15 training and they understand how to use it
16 properly. The price of entry istoo high.
17 Q. Sojust setting aside the cost
18 consideration. So if the price were the same
19 between a semi-automatic AR-15 and a full automatig
20 AR-15, if that were legal and able to be purchased,
21 would you recommend for self-defense scenariosin
22 the home afull automatic AR-15?
23 MR. BRADY: Objection. Vague. Incomplete
24 hypothetical.

Page 163
1 Vague. Incomplete hypothetical ?
2 THE WITNESS: During theinitia training, we
3 try to get them to control the three to five --
4 threeto five rounds we need to try to fix their
5 body position to manage the recoil.
6 During advanced training, we
7 don't givethem alimit. They determine that based
8 on the situation they arein.
9 So during advanced training of
10 shipboard tactic or close-quarter battle, they
11 decide how many rounds they need to finish the
12 fight.
13 BY MR. WELLS:
14 Q. And you specifically mentioned
15 room-clearing scenarios. Isthat a scenarios-- is
16 that a scenario in which you would expect
17 full-automatic fire to be used?
18 MR. BRADY: Objection. Misstatesthe
19 testimony. Vague. Incomplete hypothetical.
20 THE WITNESS: Yes. That isone of the
21 scenarios | would expect full auto to save their
22 life.
23 BY MR. WELLS:
24 Q. Inahome defense scenario, would the

Page 165
1 THE WITNESS: | would recommend afull
2 automatic pistol caliber carbine to reduce weight,
3 length, portability, maneuverability to increase
4 thevolume of fireso | win thisfight. Yes.
5 BY MR. WELLS:
6 Q. Inuntrained civilian hands, you would
7 recommend afull automatic pistol carbine for use
8 in self-defense in the home?
9 MR. BRADY: Objection. Misstates testimony.
10 Argumentative. Vague. Incomplete.
11 THE WITNESS: | would require atraining
12 program for that.
13 MR. WELLS: It's12:28. We've been going an
14 hour and 15 minutes since the last break.
15 Would you like to take alunch
16 break? Isthat okay to you?
17 THE WITNESS: It'suptoyou. I'mfine.
18 MR. WELLS: Okay. Why don't we take alunch
19 break so| can seeif | cantry to cut some stuff
20 to make this process alittle more streamline. Is
21 that okay?

22 THE WITNESS: Yes, sir.
23 MR. WELLS: Let'sgo off the record.
24 (Recess).
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Page 166
1 MR. WELLS: Back on therecord at 1:15.
2 BY MR. WELLS:
3 Q. Mr. Eby, asareminder, you are still
4 under oath.
5 Did you have agood lunch?
6 A. No. | just had alunch.
7 Q. Allright. Fair enough. Minewasn't so
8 good either.
9 All right. I'd liketo ask you
about the term "peer opponent. Y our report uses
the term "peer opponent.” What does that mean?

A. Equal inforce across multiple
war-fighting functions is what that means.
They are equal to usin space
capabilities, cyberspace, air, sea, land. But it
also meansthey have awell-trained force. They
have leadership courses to teach their leaders
instead of restricted course where you tend to get
only the leaders that had any education.
Everybody elseisjust ordered to be that.
So awell-trained peer force can

match our capabilities across all of the war
fighting functions and spectrums, and they equal or
exceed usin mass.

Page 168
1 real words. It means something to them.
2 Q. Sowho specifically isusing this
3 document that we are looking at if it means
4 something to them?
5 A. Prabably your colonel and above.
6 Q. It saysat thetop there, "Peer threats
7 contest the joint force and al that remains
8 through several methods." Do you see that?
9 A. |do.
10 Q. Andwe said peer threat opponent,
11 earlier, but is peer threat the same thing as peer
12 opponent?
13 A. Itis. Theseare, again, couple
14 relatively recent termsthat come out.
15 Wedidn't really use these words
16 when focused on Afghanistan, Irag or Vietham. We
17 didn't consider them equal to our capabilities or
18 cross-war functions. Thisis coming out more
19 recent probably inthelast 10, 15 years.

20 Q. You retired from the military when?
21 A. 2010.
22 Q. And werethese terms being used in 2010

23 when you retired from the military?
24 A. They werejust beginning. It was our

Page 167
1 Where we would no longer have
2 thisfive-to-one ratio we were accustomed to in the
3 last 60 years.
4 Q. I'mgoing to show you a section from
5 your expert report. It isadocument that we
6 previously looked at. That is marked FM 30, date
7 stamped October 1st, 2022. It is Exhibit 1 to your
8 initial expert report. What is this document?
9 A. ItisFM30, 3-0isoperations. Itis
10 that general baseline of how to consider organizing
11 your force and what assets have available.
12 These, again, are designed to
13 give you best practice thoughts to shape your mind.
14 Thisisnot ahigher level. Thiswill be more of
15 an operational level of two-star generals need this
16 level of education.
17 Q. Isthisisaconcept that you asa
18 Marine gunner would have trained on?
19 A. Inconversation only. It would not have
20 been my deliberate training as mine were more
21 individual and weapons, but having an understanding
22 of al thisisjust abyproduct of existence, and
23 the Marine Corps, especidly at that final billet,
24 1 had at three-star level. Thisisusing likethe

Page 169
1 group mainly. They were trying to shape their
2 understanding of how thethreat is changing. So
3 thesearedl -- and thisis still what itis
4 doing. Thiswill probably change a couple more
5 times becauseit isall relatively new.
6 Q. When wasthefirst time you heard the
7 phrase peer threat in the military?
8 A. ldon'trecal. | actualy -- we used
9 genera termslikethis, "forces of equal
10 capabilities’ in the early '80s.
11 We were doing methodical warfare
12 at thetime. Talking about the fights against
13 Russiaredlly during the Cold War, where we
14 considered them a peer threat.
15 Then it kind of went away when
16 we started talking low intensity for 20 years, and
17 now it is coming back again. | don't remember if
18 we used the exact word "peer," but "equal force.
19 "Equal capabilities."
20 Q. Allright. Andyou mentioned earlier
21 joint force -- well, we didn't discuss joint force.
22 What isjoint force?
23 A. Multi-services and multi-nations
24 comprise of joint force.
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Page 170

Q. What are domains?

A. Air, sea, land, cyber and space.

Q. Doyou seethisillustration here that
has kind of ablack square and a blue square and a
green and blue square?

A. ldo. | do.

Q. And next to that are labels of space,
cyberspace, air, land and maritime. Are those the
domains?

A. Yes

Q. And]I think you said earlier what
defines a peer threat. The ability to contest the
joint force, so the combined U.S. forces and
potentially alliesin all domains. Isthat right?

MR. BRADY: Objection. Misstatesthe
testimony.

THE WITNESS: Itis, and thereis an entire
definition to that, meaning that if they can
contest usin air, it isfor limited amount of
time. And limited space, if they can create a
moment of superiority, then they have contested or
overwhelmed usin that asset.

BY MR. WELLS:
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Page 172
1 sentence, but that would be an example.
2 Q. How does an adversary's ability to
3 contest U.S. forcesin space impact whether a
4 rifleman uses semi-automatic or automatic firein
5 combat?
6 MR. BRADY: Objection. Incomplete
7 hypothetical. Vague.
8 THE WITNESS: | would have to struggle and
9 figure out away that is used for satellites, or
10 sensors may need to decide which greater fire to
11 use. | can't think of one.
12 BY MR. WELLS:
13 Q. Youwroteinyour report that the only
14 reason U.S. forces have employed semi-automatic
15 riflefire during the last 60 years of combat is
16 dueto our fighting non-peer enemies over this
17 duration. Low-intensity combat in Irag,
18 Afghanistan, criminal behavior in Panama or police
19 action in Vietnam. Was that your opinion?

20 A. Yes, sir.
21 Q. What wasthe basisfor this opinion?
22 A. Numericaly outnumbering al of our

23 opponents on al of those engagements. Not meeting

24 Q. Hasthe number of domainsincreased over | 24 all of the other assets of cyber and space. And
Page 171 Page 173
1 time? 1 very little maritime since World War I1.
2 A. Cyber increases what | remember the 2 So we had not fought anybody
3 most. Recently added. And then spaceis 3 that equaled usin mass. We had in 60 or 70 years

4 relatively new. Aswe consider navigational
5 capabilities and satellites and centers. The space
6 part came first, and now cyber is now we consider
7 weaponized capability and an area that we need to
8 sustain and contest.
9 Q. How does an adversary's ability to
10 contest U.S. forcesin cyberspace impact whether a
11 rifleman uses semi-automatic or automatic firein
12 combat?
13 MR. BRADY: Objection. Incomplete
14 hypothetical.
15 THE WITNESS: Yes. I'm trying to place that
16 myself. | suppose you could hack acommand if it
17 came through digital means, or hack the location of
18 targeting that comes out of these digital awareness
19 kits. Itiscalled ATAK. The commanders can send
20 down targeting information to those digital kits
21 through cyber. They could give me the feeling of
22 being overwhelmed, which would trigger my behaviol
23 to use automatic fire.
24 So that is a completely made-up

D

4 now, benefited from having overwhelming mass at th
5 point of contact against untrained -- as a matter
6 of fact, they didn't even throw on uniforms.
7 We haven't fought anybody in
8 uniforms or formations since the Korea War.
9 Q. Soisityour testimony that the last
10 time the United States faced a non-peer enemy in
11 combat was in the Korean War?
12 MR. BRADY: Objection. Misstates testimony.
13 BY MR. WELLS:
14 Q. I'msorry. Peer enemies?
15 A. Yes. | would -- Korean would be
16 questionable. Certainly World War I1. Japan and
17 Germany equalled power capabilities across all
18 domains and with mass. And exceeded usin severa
19 locations with boats and tanks, but in World War |1
20 for certain. Korea, maybe. That would take some
21 research.
r22 Q. Didyou do any research on that Korean
23 War to determine whether that was a conflict with a
24 peer enemy?
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Page 174

1 A. | know they equaled us on ground and

2 surpassed us. | did not continue to research to

3 seeif they had capable space, cyber or air.

4 Q. Andyou say "equa," you arereferring

5 to numerical equality. Isthat right?

6 A. Insomeoccasions, no. Wereally had

7 the ability to match at the point of attack to

8 equa or outnumber usin capability. | say

9 outnumber, but to exceed our capability. Meaning
10 they would localize air superiority by suppressing
11 our air. Localize Nava superiority by suppressing
12 our naval.
13 In that casein Korea, they did
14 have multi-machine gunners, tanks, to overwhelm our
15 forces. That made them appear in alocalized
16 individual parts.
17 Q. Areyou ableto identify any publication
18 that specifically states that the only reason that
19 U.S. forces have employed semi-automatic rifle fire
20 during the last 60 years of combat is due to our
21 fighting non-peer enemies over this duration?

Page 176
1 persona opinion?
2 A. Yes dr,itis.
3 Q. Arethere other expertsthat you can
4 point to who share that opinion and have stated so
5 inwriting?
6 A. Ron Hathaway has stated so in his
7 educationa terms of instruction out of 2nd Marine
8 Division, but | haven't screened everything that
9 the active force has been talking about in the last
10 15years.
11 Q. Andisthat writing from Mr. Hathaway
12 something you consider in formulating your opinion
13 inthis case?
14 A. Notat adl. It was corroboration. My
15 opinion has already been formed based on the
16 experience | had in the corps, and understanding we
17 could befighting Russia. That isreally what
18 drove my behaviors and understanding of our
19 capabilities and preparations in my early years of
20 service. And it was ahard switch for meto switch
21 over to thislow-intensity combat.

22 A. No. I'venever searched for it, and | 22 Q. Andisthat publication that you
23 certainly won't find it in the next thirty seconds. 23 reference from Mr. Hathaway, isthat publication
24 Q. Sothereareno U.S. Army publications 24 you have accessto?
Page 175 Page 177
1 that make this assertion? 1 A. | could have. | don't have accessto it
2 A. Not to that deliberate nature, no. 2 right now. Heexplained thisto meina
3 Q. Andyou are not aware of any U.S. Marine | 3 conversation that he has been doing these
4 publications that make this assertion? 4 educational points.
5 A. | am awarethat the 2nd Marine Division 5 That would be accessible if you
6 Gunner is conducting educational peer instruction 6 want to look through it.
7 torevitalize the idea of automatic fires as 7 Q. Didyou review that publication in any
8 mentally the lessons people have taken away from 8 way in conjunction with your work in this case?
9 these engagements or that we haven't used them, 9 A. No. | just had aconversation with
10 therefore, more likely not need them. 10 Gunner Hathaway.
11 These remind me of the potential 11 Q. When did that conversation happen?
12 for Iran, Russiaand China, and the value of those 12 A. Maybethefirst week of May.
13 powers. So that educationisongoing right now at | 13 Q. What prompted you to have that

[
~

the 2nd division by Gunner Ron Hathaway.
| don't know that he has

publications at this point, and he's got -- again,
what we are concerned with is 70 years of a
low-intensity enemy, leading us to the wrong
conclusions.

Q. Soisitfair to say that this
statement -- that the only reason U.S. forces have
employed semi-automatic rifles fired during the
last 60 years of combat is due to our fighting
non-peer enemies over this duration? Isthat your
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14 conversation?

15 A. Weweretalking, already, about Marine

16 Gunner Association and asked him what had he been
17 doing.

18 Hetold me that a high

19 preponderance of Marine gunners had been selected
20 from the scout sniper background. Single-rifle,

21 single-shot mentality. And he was having a hard
22 time with the upcoming gunners recognizing the

23 vaue of fires; therefore, he had created this

24 period of instruction to talk about it again, and
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Page 178
1 start aresurgence of understanding why that is
2 valuable and why not.
3 Q. Why did hewant to create aresurgence
4 of that understanding?
5 MR. BRADY: Objection. Callsfor speculation.
6 Vague.
7 THE WITNESS: Specifically because the snipers
8 were trying to go away from -- the former snipers
9 who are now Marine gunners were so focused on
10 well-aimed shots -- and his educational discussion
11 was recognizing that we seldom see who we shoot at.
12 Recognizing that we seldom see who we shoot at.
13 And we shoot at areas. We shoot at specifically
14 that bunker, that door, this window. We would do
15 that to pin somebody down.
16 Heis concerned that we would
17 lose our volume because we know that what creates
18 suppression is sufficient, accurate rounds.
19 So sufficient is dependent upon
20 the situation. We can't tell you how many rounds
21 aresufficient. We don't know if they are accurate
22 until after the fight when we destroy the enemy
23 because we don't see the enemy. We see the bodies
24 afterwards.

Page 180
1 equal capabilities across all domains of war.
2 They could very easily be coined as criminal
3 behavior. They don't often massforces. They are
4 not often state supported. We don't bring al
5 weapons to bear.
6 Q. --doyou--youwerein combat in
7 Falujah. Isthat right?

8 A. Yes
9 Q. Wasthat low-intensity combat?
10 A. ltactually was eventhoughitis

11 dangerous to the person entering the room. Itis

12 dtill low intensity combat.

13 They did not have tanks. They

14 did not have air capability. They did not have

15 space capabilities. They might have had cyber.

16 They did not have space capabilities.

17 So al of those categories, it

18 breaks down to low-intensity of no mass formations,
19 no overly trained force. No react forces or

20 reinforcements.

21 Q. Didyou ever communicate to your fellow
22 in Marinesin Fallujah what they were experiencing
23 was low-intensity combat?

24 A. No. | never needed to.

Page 179

1 BY MR. WELLS:

2 Q. Inthe conversation with Mr. Hathaway --

3 heiscurrently in the Marine Corps. |sthat

4 correct?

5 A. Yes gr.

6 Q. And hisconcernisthat the folks being

7 selected as gunners now are -- thereis an over

8 representation of snipers?

9 A. No. The over-representation of snipers
10 desiring slower, more accurate shots. And his
11 concern was they misunderstand the enemy behavior
12 of not standing out there waiting to get shot.
13 Q. Who makes the selection of Marine
14 gunners?
15 A. Commissioned officers that are onboard,
16 and they select from applicants that are submitted
17 to them.
18 Q. And those same commissioned officers,
19 they are focused on concepts like combatting peer
20 threats?

21 A. They are.
22 Q. What islow-intensity combat?
23 A. Itwaswhat we experienced in

24 Afghanistan and Irag, a non-peer threat that has no

Page 181
1 Q. Werethe enemy forces that the U.S.
2 military facing in Vietnam well trained?
3 MR. BRADY: Objection. Callsfor speculation.
4 THE WITNESS: Not to my knowledge. No.
5 BY MR. WELLS:
6 Q. Werethey well armed?
7 MR. BRADY: Objection. Callsfor speculation.
8 Vague.
9 THE WITNESS: Not equal to us.
10 BY MR. WELLS:

11 Q. Areyou familiar with the Tet offensive?
12 A. lam.

13 Q. What isthe Tet offensive?

14 A. 1968, offensive |sragli masked personnel

15 for the last ditch effort to push United forces
16 out. They caught us off guard that we were not
17 prepared for.

18 That was alocalized massing of
19 capabilities for avery short duration that was
20 finally beat back.

21 Q. Wasthat low-intensity combat?

22 A. Not to the person on front line, but,

23 yes, to the service asawhole. To the nation,
24 yes.
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Page 182 Page 184
1 Q. SotheTet offensive was low-intensity 1 Q. Andwhen did that replacement take
2 combat for the United States as awhole? 2 place?
3 MR. BRADY: Objection. Misstatestestimony. | 3 A. | would be guessing ayear,
4 Vague. 4 approximately within ayear or two. So 1983 or
5 BY MR.WELLS: 5 '84. Evenif they would authorize areplacement,
6 A. History would perceive that to be 6 it could take up to two to five years depending how
7 low-intensity conflict. 7 fast they could field them for afull changeto
8 Q. Thefall of Saigon, did the U.S. 8 happen.
9 military in Vietnam outnumber our opponents at the | 9 So when you read some history

10 point of contact during the fall of Saigonin 1975? | 10 studies of M14 authorized in 1957, it may not have
11 A. Not to my knowledge. We werein afull 11 been finished fielding until 1963. And it got

12 retrograde at that point. And | think we were 12 cancelled in the fielding in the process.
13 diminishing in size and capability by the hour. 13 So it takestimeto issue the
14 Q. Wasthat thefall of Saigon 14 weapons, train to those weapons, train the armors,
15 low-intensity combat? 15 the maintainers, and then the individual shooters,
16 A. Itwas 16 how to use them before we relinquished the old one.
17 Q. Allright. You statein your expert 17 Q. Youreceived your M16-A2 asa
18 report that against a peer threat, which al U.S. 18 replacement for the M16-A1 at some point prior to
19 forces prepare for every day, fully automatic fire 19 1989, correct?
20 iscritical. It isrehearsed repeatedly. 20 A. Right.
21 That is your opinion? 21 Q. Andthat M16-A2 had burst fire
22 A. Itismy opinion. 22 capability, but not full automatic fire capability;
23 Q. And| think you discussed the word -- 23 isthat correct?
24 the phrase "peer threat," is something that is a 24 A. Correct.

Page 183 Page 185

1 more recent term.

2 When you joined the Marine Corps
3 during the 1980s from -- so 1982 to 1989, did the
4 United States face a peer threat at any point A. About five years.

5 during that time period? Q. And your training during the 1980s, did
6 MR. BRADY: Objection. Misstatestestimony. | 6 you rehearse repeatedly to prepare for the

Q. Andyou weretrained on that M16-A2 to
potentially contest Russia at that time, in the
U.S.SR?

a b~ WDN PP

7 Argumentative. Vague. 7 potential of conflict with the U.S.S.R?
8 THE WITNESS: | don't recall any. Grenada, 8 MR. BRADY: Objection. Vague.
9 Panama, no. No peer threat. 9 THE WITNESS: Wedid.
10 BY MR. WELLS: 10 BY MR. WELLS:
11 Q. Waéll, not just combat against a peer 11 Q. You state elsewherein your expert
12 threat. Was there peer threat with The United 12 report that the U.S. forces do not prepare for
13 States military between 1982 and 1989 was preparing| 13 future fights against non-peer threats. Therefore,
14 toface? 14 will always be ready to use fully automatic fire
15 A. Absolutely. Russia, Soviet Union, 15 against determined peer-level threatsin al
16 USSR 16 environments. Isthat your opinion?
17 Q. Andyour training at that time asa 17 A. Wadl, we--itismy opinion. Butthe
18 Marine was focused on contesting that potential 18 fact iswe had to redo low-intensity conflict
19 peer threat. Isthat right? 19 training coursesin stride fighting.
20 A. Thatiscorrect. 20 So we went into Iraq ready to
21 Q. AndI believe you said that when you 21 fight ahigh-intensity fight. There was all this
22 first joined the Marines, you had an M16-A1 and 22 concern we would lose 40 percent of the force, and
23 that was replaced by an M16-A2; isthat correct? 23 that is not what we found. We realized we needed
24 A. Yes 24 to scale down. So we built training programsin
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Page 186
1 Twentynine Pamsto help adjust ourselves from high
2 intensity to low intensity. Try and not create
3 more damage than we were doing.
4 So we did switch behaviors. We
5 had trained on one level of warfare, and that
6 didn't manifest, and then we had to train the force
7 while fighting for a different level of warfare.
8 And | helped create those
9 training programs at Twentynine Palms.
10 Q. And what were those training programs,
11 specificaly, again?
12 A. Wecadledthem lanetraining. Each lane
13 had a specific capability, but one lane would be
14 how to identify IDs and defeat them. Another lane
15 would be how to render safe foreign weaponsin
16 order to get them out of the battlefield.
17 We would have alane on -- you
18 know, response to contact, both near and far
19 ambushes. That changed and emerged into one
20 response. Just ambushed. So our ambushes, we used
21 totrain people to assault towards the objective
22 and we ended up getting too many casualties using
23 lasers.

24 So we eliminated that behavior
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Page 188

we used changed.
BY MR. WELLS:

Q. Okay. You mentioned that the Marine
Corps transitioned to M27. What isan M27?

A. ltisariflewith select fire
capability. It looks very much likethe M16. It
has an adjustable buttstock with free-floating
handrail. That free-floating handrail, it
increases accuracy.

It has a metallurgy that lasts
30 thousand rounds instead of the 5,000 rounds of
the M4. At thetime it had enhanced accuracy, but
it has been shot out now. They had them too long.
It had fire of semi -- safe,

semi and auto. Itisabillet role that -- that
rifle, initially, would replace the M249 light
machine gun. Now it isin the hands of every
rifleman in the Marine Corps.

Q. What does an automatic rifleman carry in
the Marine Corps at this point?

A. TheM24.

Q. So--

A. Sodoestherifleman, the team leader,
grenadier.

Page 187
1 that was in our manuals, and we just wanted to take
2 cover, and figure out away out of kill zoneswith
3 high-intensity fires. Sensitive site exploitation.
4 How to gather evidence was developed in those time
5 frames.
6 Q. Soisit fair to say that based on the
7 differencesin the type of combat that the U.S.
8 military was facing in Iraq and Afghanistan,
9 changes to tactics and doctrine were ingtituted?
10 MR. BRADY: Objection. Vague.
11 THE WITNESS: Yes, Sir.
12 BY MR. WELLS:
13 Q. And changesin training to how riflemen
14 weretrained to use their rifleswere al sent. Is
15 that right?

16 A. Limited occasion --
17 MR. BRADY: Objection.
18 THE WITNESS: It was really more about adding

19 thermal sights. Adding intensified sights for

20 sensors. Using the IED jammers. So thereis other
21 equipment that was causing alot of the change.

22 Our tactical behavior at the point of the fight

23 didn't change very much.

24 It was just the equipment that
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Page 189

Q. What caliber isan M27?

A. 5.56.

Q. Isthat the same caliber asthe M4 and
the M 16 beforeit?

A. Yes gr.

Q. Isitthe same caliber that you can get
in a semi-automatic only AR-15in civilian setting?

MR. BRADY: Objection. Incomplete
hypothetical. Vague.

THE WITNESS: There are two different layers
of AR-15for civiliansand it iskind of atime
stamp. Let'ssay 1990, and | don't know the date.
Civilian rifle used to be built towards a SAAMI
pressure, S-A-M-M-I. | have no ideawhat that
means. 65,000-pounds-per-sgquare-inch capability.

NATO was built towards NATO
pressures of 75,000 pounds per square inch.
Civiliansfinally caught on that military-grade
ammunition was available on the resale market and
changed their designs to meet NATO's specs, not
SAAMI, but itis possible to run into older SAAMI
rifles that may not handle the pressure of NATO
bullets that you can buy on the resale market.

Q. Isitfair to say that nowadays civilian
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Page 190

1 AR-15's are manufactured frequently to be able to

2 handle the pressure of NATO caliber bullets?

3 MR. BRADY: Objection. Incomplete

4 hypothetical. Callsfor speculation.

5 THE WITNESS: Although | haven't pulled every

6 rifle ever being made, | would say, yes, the

7 predominance of them would handle NATO specs.

8 BY MR. WELLS:

9 Q. | know you don't know what the acronym
10 "SAAMI" means, but generally speaking, what is
11 SAAMI?

12 A. [lthinkitis"Small Arms Ammunition” --
13 | don't know the M and the . | don't know if that
14 ismaintenance or manufacturer. But it kind of

15 guided them towards do this at least to make that
16 system safe.

17 Q. Whatis SAAMI, an organization? Isit a
18 company?

19 A. |don'trecal if thatisan

20 organization or just atitle of adocument to

21 control design.

22 Q. Do you know whether the U.S. Marine
23 Corps decided to adopt the M27 as the primary
24 weapon for Marine riflemen?

Page 192

A. Thatiscorrect.

Q. Anditsaysin "Footnote 9 see Exhibit 4
HKM27 AR Product Sheet, September 2012, page 3."
Do you see that?

A. ldo.

Q. What isthat document?

A. That document is atheoretical number
about what could be achieved if you actually had a
magazine that would hold 700 to 900 rounds. Itis
giving you precisely the timing of the cycle of
operation from firing one bullet to completion of
that cycle of operation where the bullet isfired.

The bolt isunlocked. The empty casingis
extracted and then gjected. The hammer is cocked.
The bolt goes forward and strips a new round off
the magazine and loads it, and the bolt locks

again.
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scientific timing of that cycle of operation isthe
way they measureit. If you are ableto load
enough magazines or actually load those magazines
extremely quickly, you could get between 700 and
900 rounds a minute.

Q. Somy questionisreally just what is
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1 A. Theeffort started in 1999 and was
2 finally adopted in 2011.
3 Q. Sotheadoption took placein 2011 after
4 you left the Marine Corps. Isthat correct?
5 A. Thatiscorrect. It was being tested by
6 1st Battalion, 3rd Marine Battalion from 2009
7 through 2011. | wasin the Marine Corps when it
8 was sent out for Afghanistan deployment and end
9 user EVALS. That became a positive report which
10 led to the Commandant General James to order the
11 replacement as an automatic rifle only for the
12 first severa years. And then General Robert
13 Neéller ordered it against the entire infantry,
14 probably about 2015.
15 Q. I'mdirecting your attention to Page 9
16 of your expert report, which has been marked as
17 Deposition Exhibit Number 1. And in particular,
18 Footnote 9 -- and | will show you Footnote 9 is
19 referencing the U.S. Marine Corps M27. Do you see
20 that?
21 A. 1do.
22 Q. Andthe M27's ability to mechanically
23 fire between 700 and 900 rounds, and the citation
24 for that isin Footnote 9; is that correct?

Page 193
1 the document, this HKM27 AR spreadsheet?
2 A. TheHK produced that marketing statement
3 to the force when these were first being filled,
4 and thisiswhat | happened to have in my folder to
5 pull from. Today they will have amanual on this.
6 | don't havethat. So when | wasreferring to
7 this, thiswasthe original release of the product
8 sheet that came out when the fielding was underway.
9 Q. Anditisaspecific citation to page 3.
10 Soisthisamultipage document?
11 A. Yes
12 Q. SolI'mgoing to direct your attention to
13 what has been marked as Exhibit 4 in your exhibit
14 -- in your expert report.
15 Isthis the document that was
16 cited in Footnote 9 that we were just discussing?

17 A. Yes

18 Q. Anditisaone-page document. Isthat
19 right?

20 A. | thought it was more. It must be one

21 pageif thereis no follow-up.

22 Q. Soyou see Exhibit 4, and then thereis
23 just one page after?

24 A. Il think intheoriginal it had some
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Page 194
photos up front, and then it got into these
details. Thislookslikeapartial of the handout.

Q. Who decided to just provide thissingle
page here?

A. Probably me. | don't know what | was
referencing and why.

Q. Let meshow you something. I'd liketo
mark this as Deposition Exhibit 7. Bates-labeled
OAG008507 through OAG008509?

(Deposition Exhibit 7 was marked
for identification.)
BY MR. EBY:

Q. Mr. Eby, itislabeled M27 infantry
automatic rifle 5.56 millimeter by 45, anditisa
three-page document. Do you recognize this
document?

A. That looks moreliketheflier | was
referring to when we were going to that one-page
reference.

Q. And so thisis athree-page document,
correct?

A. Right.

Q. Andjust looking at page 1, shows a
soldier or Marine firing a weapon that is the cover

© 00 ~NO O~ WNP
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Page 196
1 made here on the procurement decisions by the
2 Marine Corps.
3 Q. Isitfair to say that the large picture
4 of the M27, although it has some differences from
5 what was ultimately acquired, that is the M27 that
6 you were referring to that the Marine Corps
7 ultimately adopted?
8 A. Thatiscorrect.
9 Q. And you mentioned the images on the
10 bottom left?
11 A. Bottom -- to the near left -- | think
12 those are dl different barrels. That iswhat they
13 appear to be. Thereisashort barrel, medium
14 barrel. 14-inch barrel. Another 14-inch barrel.
15 Q. Okay. So at the bottom left we are
16 looking at three images of three different rifles.
17 Isthat fair to say?
18 A. Yes. You seethree different barrel
19 lengths. Wedid not buy the top two.
20 Q. Andweareat OAG 008508. The bottom
21 left, do you see where it says, "The MR556-Al isa
22 semi-automatic variant of the HK416 well-suited as
23 alaw enforcement patrol carbine. The highly
24 accurate 5.56-millimeter MR557-A1 is commercially

Page 195
page. Page 2, you would agree has more information
about the M27 infantry automatic rifle; isthat
right?

A. ltdoes. It showsmorethan what we
purchased.
Q. Yousaid "what we purchased.” Whois

"we'?

8 A. TheMarine Corps. When you see two

9 different barrelskind of the middie left. We
10 didn't buy al those. They have options. We
11 picked one. Thisisaflier. They offered us
12 optionsto choose from.
13 Q. Yes, but -- so thisflier offered the
14 Marine Corps options to choose from?
15 A. Not thisflier. Thisindicateswhat HK
16 had available. From within this, we made choices
17 on some of these things -- barrel lengths
18 specifically, because we picked an 18-inch barrel,
19 which | think has been moved to a 16-inch barrel
20 now.
21 So there were choices available
22 whether or not we wanted bi-pods and the front
23 handguard or that sling or some other sling.
24 So there was till choicesto be

~No b WN PR

Page 197
availablein most U.S. states." Do you see that?
A. |ldo.
Q. Soisitfair to say that this
particular rifle we are looking at the bottom left.
The HKMR556-Al isacivilian version of the M27.
MR. BRADY: Objection. Vague. Speculation.
THE WITNESS: Itisareplicabecauseitis
not complete with auto. So it would not meet those
high-end capabilities that are critical for
survival.
BY MR. WELLS:
Q. Sothedifference between theriflein
the bottom left corner, the HKMR556-A 1 compared to
the M27 is the absence of an automatic setting?
MR. BRADY: Objection. Vague. Incomplete
hypothetical.
BY MR. WELLS:
Q. What was your answer?
A. Yes
Q. Didthereference to this semi-automatic
rifle have anything to do with why page 2 was
excluded from this exhibit attached to your report?
A. You know, | think my report was only
referring to rate of fire. | needed that other
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Page 198
1 pagefor rate of fire. | didn't need all thisto
2 refer to.
3 Q. And]I think you mentioned -- isthe Army
4 undergoing transition of infantry?
5 A. [l wastold by Gunner Hathaway that the
6 Army authorizes the product improvement program tg
7 remove the three-round limiter and go back to a
8 full auto on all future M4s. Taking the existing
9 M4s and making them into M41s. That ismy only
10 source. | didn't follow up with it.
11 Q. Sodoyou have any familiarity with the
12 XM7rifle?
13 A. I'venever touched it. I'vetaked to
14 Marines and one genera officer who has. They see
15 it asimpressively accurate, just overly heavy.
16 They are going to be concerned with portability,
17 maneuverability, and they are running some end-user
18 trialsright now to seeif that isgoing to be a
19 hindrance in confined space, jungles where length
20 and weight matter.

21 Q. Areyou familiar with the SIG SAUER MCX
22 Spear?

23 A. I'veseenit. I'mnot familiar withit.

24 Q. Let medirect your attention -- well,

) 6 studies and accuracy studies.

Page 200
1 A. |do.
2 Q. And how did you select the quotes that
3 follow after that?
4 A. Searching through there to find out the
5 outcomes of those studies and the psychological

7 So | wasjust looking for
8 corroborating statements on the importance of
9 automatic fires, both in accuracy on the objective
10 areaand psychological effectsto the recipient of
11 thosefires.
12 Q. Andwould you say these are the best
13 studiesyou've identified?
14 MR. BRADY: Objection. Vague.
15 THE WITNESS: These arereally the only
16 studiesthat | know of. Studiesin the military
17 are multi-million dollars. The only other
18 experiment that | know of was a Marine Corps
19 war-fighting laboratory study in 2009 that measured
20 the M27 against the M 249 for -- I'll say the word
21 "effectiveness,”" and they had to explain what that
22 meant. What the rate of fireis. Number of hits.
23 Number of near misses. Time for engagements. Tim
24 between the weapon running dry and getting back

(L)

Page 199

1 let me ask you this. Did you assert in your expert

2 report that the Marine Corps's transition to the

3 M27, which has full automatic capability, isit a

4 recognition of the utility of the full automatic

5 fire capability? Do you recall that?

6 A. Um-hum. | agree.

7 Q. And]I think at various pointsin your

8 report, you discuss different studies that have

9 been done about the effectiveness of full automatic
10 fire? Do you recall that?
11 MR. BRADY: Objection. Vague.
12 THE WITNESS: That is correct.
13 BY MR. WELLS:
14 Q. Allright. I'm showing you what has
15 previously been marked as Deposition 2, which isa
16 portion of your rebuttal report. And I'm directing
17 your attention to the last few sentences before the
18 italic quotes where it says specifically, "Those
19 studies haveindicated that physical -- the
20 physical and psychological importance of automatic
21 fires asthey relate to the suppression of enemy
22 positions during high-intensity combat.” The
23 following are quotes from several examples of these
24 historical studies. Do you see that?

Page 201
into thefight. All these were metrics, day and
night. And the M27 surpassed M16-A4 and the M249.

I've seen no studies

because they cost multi-millions of dollars to
build to refute these, and they are still being
quoted, aDr. Axe. He hasaPh.D. -- that was
working for the deputy commandant for capability
development and was quoting these studies in 2009
to ensure near misses were counted in that study.

So they are still valid and
being used across the services.
BY MR. WELLS:

Q. Andto beclear, we are talking about
the studies in Footnotes 11 through 17 of your
rebuttal expert report. And | think asyou
indicated, the most recent of those studiesis from
1966. Isthat right?

A. Correct. | think I listed in the Marine
Corps labs external report, or | intended to or
maybe it didn't make the final cut, but it used all
these documents anyway to refer the value of
psychological effects and near misses.

Q. Sothestudies|'m seeing here are from
1966, 1952, 1957. Those are the studies that you
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Page 202
cited actually in the report. Isthat right?

A. Thatiscorrect, and nothing to dateto
refute this.

Q. Obvioudly any report written before
1966, would not be able to account for conflicts
subsequent to 1966. Isthat fair to say?

MR. BRADY: Objection. Argumentative.
Incomplete hypothetical. Calls for speculation.

MR. WELLS: Let'sjust keep it to form, Sean.
Y ou can answer if you understand.

THE WITNESS: | understand. I'm processing
the question. These were limited to studies prior
to 1966, which, by the way, was the last time we
fought a high-intensity conflict.

BY MR. WELLS:

Q. In1966?

A. Prior to 1966.

Q. Understood. All right.

I'm showing you, again, what |
can represent to you has been marked as Deposition
Exhibit 1. Thisisaportion of your initial

© 00 ~NO O~ WNP
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Page 204
testing." What does "this" refer to?

A. Good question. Let melook at this. |
think "this" is the automatic fire, because it
leads into this research office reports.

Q. Andthetesting that isreferenced is
identified in Footnote 8. Would you agree with
that?

A. 1 would agree. One of several.

Q. Wadll, the footnote identifies the test
from 1952; is that right?

A. Thatiscorrect.

Q. Arethere any other teststhat you are
referring to when you said this has been confirmed
by testing?

A. Justthisonethere. Itis corroborated
by the specia -purpose individual weapon test.

17 Thatis SPIW. The Project SALVO reports on the
18 value of automatic fire.

19 Q. Where are those said?

20 A. They areafter this. You alluded to

21 themin Section 11 through 17 earlier.

©O© 00 ~NO O WNP
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22 expert report, in particular, page 6. 22 Q. What wasthe Project SALV O report?
23 Directing your attention to the 23 A. 1don'trecal. 1960 or '63 maybe.
24 paragraph that begins "Against a peer threat." 24 Q. Wereany of those reports written after
Page 203 Page 205
1 Going to the last sentence -- or the last two 1 19677
2 sentences, you wrote, "The U.S. Army will issuethe | 2 A. No. Maybe by ayear, if at al.
3 XM7 rifle with select fire settings of safe, semi- 3 Q. Allright. Directing your attention to

4 and fully semi-automatic to those frontline units
5 that will not receive the M4 PIP product
6 improvement program. These changesare a
7 recognition of the value of fully and automatic
8 firein preparation for future peer-level
9 conflicts." Do you seethat?
10 A. |do.
11 Q. What isthe basisfor your statement
12 about what the Army is doing with respect to the
13 XM7 rifle?
14 A. Genera Nathan Lord, the genera retired
15 thisyear and made a similar statement to me about
16 the recognition that our efforts at World War |1
17 are much more similar to future potential fight
18 against China, Russia, Iran or North Korea.
19 Therefore, modifications to systems were being made
20 inlieu of that future enemy. Pacing Threat is
21 what joint chiefscall it. Most likely "threat" is
22 what Congress callsit.
23 Q. Allright. And the next sentencein
24 your report says, "This has been confirmed by

4 this paragraph here that is quoting from the 1952
5 operationa requirements foreign and infantry
6 hand-weapon study, the italicized writing says,
7 "Recent ORO investigations in Korea have shed some
8 light on this subject by indicating,
9 quantitatively, the comparative importance of aimed
10 and unaimed fire as related to offensive and
11 defensive operations. Generally, aimed fire plays
12 amoreimportant part in defense than unaimed or
13 volumefire, whereas, offensive, thereverseis
14 true.”
15
16 statement?
17 A. 1doagreewithit.
18 Q. How isvolume fire measured?
19 A. Thebehavior of the enemy determines if
20 your volumeis sufficient.
21 If the enemy is still up
22 shooting, you are not shooting enough. Or you
23 don't have enough people shooting. So it is always
24 about the enemy's behavior that determines whether

Do you agree with that
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Page 206
1 you have a sufficient, accurate amount of
2 suppression.
3 Q. Doyou agree that unaimed fireis
4 important in offensive operations?
5 A. Absolutely.
6 MR. BRADY: Objection. Vague.
7 BY MR. WELLS:
8 Q. Didyou ever train Marinesto use
9 unaimed fire?
10 A. | think -- let's clarify. Unaimed at a
human or unaimed at a position? Soitistill
aimed fire. Itisnot just "stick my rifle over my
head and pull thetrigger." Itisstill amedat a
targeted area. Therejust isn't avisible movement
there to shoot at.
S0, in asense, that is unaimed,

and it isfiring at an area specific to pin down
somebody to prevent them from shooting.

Q. Anddidyou ever train Marines to use
unaimed fire at al?

A. Notunaimed. If | wereto define
unaimed, it would be -- I'm not even looking at
sighting systems. I'm just pointing at adirection

Page 208
1 Do you recall offering that opinion?
2 A. | do. Particularly explicitly applied
3 to semi-autos only.
4 Q. What do you mean?
5 A. | mean none of them had full auto
6 capability that would be used in amilitary force
7 around the world against peer threats; therefore,
8 they are not remotely qualified to be amilitary
9 service weapon.

10 Q. What sourceswere you relying upon that
11 were, quote, "banned by Illinois'?

12 A. Statethe question again, please.

13 Q. What sources did you look to to

14 determine what weapons are, quote, "banned by

15 Illinois'?

16 A. Thelaw signed by Governor Pritzker,

17 with thelist of weaponsonit, | saw no weapons
18 employed by amilitary service around the world,
19 minus the M38 enhanced battle rifle, the 50-caliber
20 specia operationsrifles. There were acouple

21 sniper systemsin there that would be employed.
22 Q. Okay. Andyou are specificaly

23 referring to, like, for instance, Barrett M107-A17?

24 and pulling thetrigger. That isjust awaste of 24 MR. BRADY: Objection. Misstatesthe
Page 207 Page 209
1 ammo -- ammunition. 1 testimony.
2 Q. Do you recall when we previously looked 2 BY MR.WELLS:
3 or discussed the statement that the rifleman 3 Q. Isthat right?

4 provides accurate lethal direct fire for point

5 targets. Do you recall that discussion?

6 A. | remember that, yes.

7 Q. How doesthis quote, which discusses

8 unaimed fire square with the rifleman providing

9 accurate lethal direct fire from point targets?
10 MR. BRADY: Objection. Vague. Compound.
11 THE WITNESS: Inthereport it will talk about
12 not being able to see the opponents. Therefore,
13 you are not aiming at an individual. You are
14 aiming at a specific stated position. Whether that
15 position is awindow, door, bumper, wall. So the
16 definition of aimed to fire, would be | see my
17 target and | aim at it. That just doesn't happen
18 in high-intensity conflict because nobody wants to
19 get shot.
20 BY MR. WALLS:
21 Q. Youwriteinyour report, Page 6, that
22 none of the weapons banned by Illinois are remotely
23 sufficient to handle the military's requirements
24 for weaponsit uses against peer-level countries.

4 A. Yes Thatisexactly it.

5 Q. TheBarrett M107, would that be

6 sufficient for military needs against a peer

7 threat?

8 MR. BRADY: Objection. Vague.

9 THE WITNESS: Potentially. Yes, it would be.
10 | think we moved beyond that to semi-automatic
11 box-fed rifles now instead of bolt actions. We
12 have no capacity, but if that was what | was left
13 with, then, yes. It would work.

14 BY MR. WELLS:

15 Q. You state at one point herein your

16 report, "Beyond certain semi-automatic only

17 50-caliber special application rifles and the M 14,
18 which has been converted to an M 39 enhanced

19 marksman rifle EMR, we are unaware of asingle
20 military in the world, let alone any branch at the
21 U.S. Military that uses any semi-automatic rifles
22 for general combat purposes. |sthat your opinion?
23 A. ltis, and that was brought up by Mike

24 Musselman. That was one of those areas he weighed
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Page 210 Page 212
1 inonto help compare the list of banned weaponsin | 1 replaced by the M855-A1. You discussed that in
2 Illinois against what we know of around the world 2 your report. Isthat right?

3 militaries. 3 A. MB855-A1l replaced the M855, yes. In both

4 I'm not a 143-country expert on 4 servicesnow. Initidly it wasonly in the Army.

5 it. Weapons being employed, but on the modern 5 Now it isthe Army and Marine Corps.

6 battlefield, our peersin Europe and many Asian 6 Q. Do you have an understanding as to why

7 countries, they have all gone and maintain the 7 that transition took place?

8 ahility of full auto. 8 A. 1do. Those anecdotal complaints, even

9 Q. What sources did you consult in forming 9 if they weren't valid, were emotionally, important
10 that opinion? 10 enoughtolook into it.
11 A. Google. 11 So Army research and development
12 Q. Google? 12 command conducted evaluations on the bullets -- and
13 A. Yes, sir. 13 | think they were going to make the replacement.
14 Q. Any other sources? 14 Even they were going to change the color. They
15 A. ldidn't. Thatisanareathat | ask 15 were going to do something to make you feel better
16 Mike Musselman toweighinon. If herecognizes-- | 16 about what you were taking into war.
17 dll of these are just years of experience and 17 But the fact is the reports that
18 spending timein bilateral training to see what 18 came out on the bullet did show it to be inferior
19 they are using. The fastest source to scan across 19 to M855-A1 through barriers and into the human
20 140 countries is Google. 20 body. It moved the -- remember 1'd spoke earlier
21 Q. Do you know what sources Mr. Musselman | 21 about M16-A4, M855, failed to behave correctly
22 consulted in doing that research? 22 after 175 meters, when it got under 2500 feet per
23 A. 1 donot. 23 second.
24 Q. What documents from foreign militaries 24 The M855-A1 does not have that

Page 211 Page 213

limitation. It works up to about 435 meters, where
the ability to find the target -- the accuracy of

Q. Do you know what Mr. Musselman reviewed? therifle, the accuracy of the ammunition, kind of
A. |donot. reached the limit on ability to hit the target.

1 did you personally review in forming this opinion? 1
2 2
3 3
4 4
5 Q. Do you speak any languages other than 5 Q. Allright. Solet me show you your
6 6
7 7
8 8
9 9

A. None.

English? expert report again in here. So I'm showing you
A. | barely speak English. what has been previously marked as Deposition
Q. Sodidyou review any publications from Exhibit 1, which isyour initial expert report, and

militaries around the world that were in other the paragraph you now see on the screen. Isthis

10 languages? 10 what you were describing just now?

11 MR. BRADY: Objection. Asked and answered. 11 A. No. Thisiswhat the Marine Corps

12 THE WITNESS: The only publication | reviewed 12 effort was doing in those early 2000s that we were
13 was the Google search or semi-automatic weapons 13 having the same complaints, but we couldn't find
14 being employed by, and the answer was no. 14 evidenceto support it. That the M855 was

15 BY MR. WELLS: 15 insufficient.

16 Q. Doyou know whether the Costa Rican 16 The onel wasjust explaining

17 Military uses semi-automatic-only rifles? 17 wasan Army effort following this. They had the
18 MR. BRADY: Objection. Asked and answered. 18 same problems. People complained that | shot the
19  THEWITNESS: For snipers, yes. 19 guy, hedidn't fall down. | think my bulletis

20 BY MR. WELLS: 20 bad.

21 Q. Do you know if Costa Rica has military? 21 So that forced the Army's hand

22 A. ldont 22 to search for adifferent bullet. The Marine Corps
23 Q. Okay. I'dliketo ask you alittle bit 23 did start working towards a different bullet that

24 more about the M855 rounds. The M855 round was 24 stience -- aspecial operations science and
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1 technology bullet, but that was overruled by
2 Congress. We didn't want two services with two
3 different bullets.
4 Q. Okay. And so you state here in response
5 to constant complaints by infantrymen from 2003 to
6 2005, that the 556 millimeter ammunition, that the
7 M16 uses was inadequate in terms of penetration
8 lethality, in terms of performance. The U.S. Army
9 commenced studiesto consider replacing the M855
10 greentip 62 grain projectile. The findings of
11 those studies conducted between 2005 to 2010 were
12 that the M 855 bullet underperformed in
13 incapacitating enemy combatants and should be
14 replaced. And it was, in fact, replaced asthe
15 U.S. Army explained in areport.
16 Isthat the transition you were
17 describing earlier between the M855 and the
18 MS55-A1?
19 MR. BRADY: Objection. Vague. Compound.
20 THE WITNESS:. Butyes. That isagood
21 synopsis of what happened. There were acouple
22 interim bullets that came in, bought off the shelf,
23 sent over to get people to feel comfortable about

Page 216
1 between Marine Corps systems command and Army
2 development command as they discussed the problem
3 identified a path forward, and there were two
4 different plans.
5 The Marine Corps had one bullet.
6 The Army had a different bullet, M855-A1, and they
7 sorted themselves out and made it M855-A1.
8 Q. What does penetration mean in the
9 sentence?
10 A. ltusualy meansdepth. And it can be
11 depth through equipment.
12 Most conversations are around
13 lethality -- iswe need at least 12 inches of
14 penetration -- and thisis not my lingo. These are
15 things we are told over and over again that are
16 around a general statement.
17 | need 12 inches of penetration,
18 meaning if it is coming through my shoulder and it
19 is coming through the equipment I'm wearing, it
20 needsto get into the center of the body.
21 Weéll, if it could penetrate 12
22 inchesof ballistic gelatin, it is theoretical that
23 it getsthrough all those obstaclesin the body.

24 their ammunition. 24 Lethality isawild animal
Page 215 Page 217
1 BY MR. WELLS: 1 nobody can clearly define, and it has
2 Q. Andthecomplaints were apparently at 2 multi-definitions. And then terminal performance
3 least in 2003 and 2005 that you wrote here, that 3 isthe method of lethality, the body stops
4 the M 16, M855, 5.56-millimeter round was inadequate 4 functioning.
5 interms of penetration, lethality and terminal 5 Q. Didyou say the discussion of lethality
6 performance. Did you write that? 6 in particular was not your lane? Isthat right?
7  A. I'msearchingforit. Oh, I seeit. | 7 A. ltisnot definable. Itisclearly in
8 clearly wroteit, yes. Those were, again, 8 my lane because | wanted to kill everybody, but the
9 accusations ongoing at the time, lack of confidence 9 measures that was given for how you measure

=
o

in the bullet, and those are the accusations as to
the problem.

Q. What sources did you rely on in making
this assertion?

A. The Marine Corps war-fighting lab was
doing in conjunction with Army, research, and
development command was giving briefsin this 2005
time frame, explaining their initial results on
bullet testing and penetration -- separation.

When | say "separation,” the
bullet comes apart and creates better terminal
performance inside the body. That iswhat that
means.

NNNE R PR R BB B
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23 So we were being told that was
24 from 2005 to 2010 | was entering these meetings

=
o

lethality weren't holding up to the test of time.
So we kept changing how we measured it.
| still wanted lethaity. And |

just did it through volume. | will giveyou a
bunch of this until you stop moving.

Q. Soyou've used theword "lethality" in
thisreport, right?

A. 1 have. AndI hatethat | keep doing
18 that because | can't even define the dang thing.
19 Q. Do you consider these three factors;
20 penetration, lethality and terminal performance
21 relevant to how effective a particular weapon is
22 for combat?
23 A. Inpart --
24 MR. BRADY: Objection. Compound.
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Page 218
BY MR. WELLS:

Q. Isthata"yes'?

A. ltisinpart, yes. | would include
portability. The ability to maneuver in and out of
firing position. Overall weight, balance, ease at
aim, ease at managing recoil.

Q. What other factors?

A. Itisaportable weapon. Itis
adjustableto fit me. It iseasier to get into and
out-of-fighting positions where I'm trying to take
cover. Itislightweight and well-balanced.

Q. Any other factors?

A. Ease of managing the recoil.

Q. Any others?

A. Probably, but not off the top of my
head. Like, ease of reload. That isanother
important factor we could get wrong.

Q. | direct your attention to what is
Exhibit 3 in your rebuttal expert report, which |
can show you.

Hereis Exhibit 3, at PDF 97,
cover page starts at page, PDF 97. Scrolling down
to PDF 99. Do you recognize this document?

A. ldo. Thisisone of those briefs the
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Page 220
1 A. Theenvironment we are fighting in,
2 typically. So urban areas, forest areas. Things
3 that you might naturally take cover behind,
4 vehicles, and we wanted -- the Army was saying they
5 wanted to be able to penetrate those barriers and
6 dill have abullet that is performing when it hits
7 thetarget behind it.
8 Q. When you say "performing, after it
9 penetrates,” what does that mean?
10 A. Iltmeansit doesn't deviatein
11 direction. It don't disintegrate itself getting
12 through the barrier, and it till has the ability
13 to get inside the lethal area of the human body,
14 disrupt enough organs to decompress or kill the
15 target area.
16 Q. Andin that same row of urban structures
17 on thefar right, in the column that is labeled
18 "Performance measures,” do you seeit says, "24
19 layersof Kevlar. 3/8 inch of mild steel and
20 concrete masonry unit."
21 Do you have an understanding as
22 to what that isreferring to?
23 A. ltisasotheKevlar that the
24 protection isworn for both us and China, and

Page 219

1 Army was giving with the Marine Corps war-fighting

2 labin conjunction, and | wasinvited into the

3 list.

4 Each of these conversations,

5 they are developing their information and they are

6 deciding how they are going to proceed replacing

7 the M855.

8 Q. Andjust looking at what isinternally

9 paginated, Slide 3, labeled "Army requirements for
10 genera purpose ammunition." On the right, do you
11 seethe column that says "Performance measures'?
12 A. |do.
13 Q. Do you seethe one category "Performance
14 measures' that says "Protected target/urban
15 structures'?

16 A. (Noresponse)

17 Q. Doyou seethat?

18 A. [I'msearchingforit. Oh, yes. | do.

19 Q. And under the "Protected targets urban

20 structures, next to the right of that, it says,

21 "Body armor fabrics, body armor array of

22 bettlefield type barriers, trees, walls to items on
23 the uniform walls and doors."

24 What isthat describing there?

Page 221
1 Soviet Union -- afew other countries are wearing
2 them. Some Iranians are wearing them. The 3/8th
3 mild steel, | have no ideawhere they got that
4 determination, but I'm thinking car. Some car
5 structure, concrete masonry unit in typical
6 structures throughout Middle East that people would
7 take cover behind. We want to be able to penetrate
8 those.
9 Q. Andwhen it says "Performance measures,"
10 what thisslide is discussing is the ability of a
11 genera purpose ammunition round fired from an M 16
12 or M4 to penetrate 24 layers of Kevlar, 3/8th inch
13 of steel or concrete masonry unit and still be
14 lethal. Isthat right?
15 MR. BRADY: Objection. Compound.
16 THE WITNESS:. That iscorrect. Thatis
17 probably a masonry unit that is not full of cement,
18 but they had to pick some parameter that they were
19 going to target, and they picked these.
20 I'm sure there was research that
21 led them to why these and not a 15-inch tree, but
22 these are probably the harder objectivesto defeat,
23 so they got listed.
24 BY MR. WELLS:
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Page 222 Page 224
1 Q. "24layersof Kevlar." What does that 1 probably the steel part of the helmet.
2 refer to? 2 There are alot of factors that
3 A. Probably my flight jacket -- my flight 3 gointo making that decision, though, when they are
4 jacket that | wore that holds my body armor is more 4 narrowing down the scope of what they are building.
5 than likely what they had to test against. And so 5 Q. Sothe M855 has one column in the
6 they stuck it in there to defeat our armor. And 6 middle, and there are different attributes listed;
7 that is not the first time we've done that. M855 7 cartridge length, bullet weight, tip ID, and it
8 bullet that we picked up in 1983, it was tested 8 goes down through soft target. Do you see that?
9 against the steel helmet that we wore in World War 9 A. |do.
10 Il and Vietnam. It had an inner liner of the 10 Q. Do you agree with the information listed
11 materials and outside steel. 11 in the column under M855? Do you think that is
12 The only criteriafor that 12 accurate?
13 bullet measured against were the 600 yards, the 13 MR. BRADY: Objection. Vague. Compound.
14 bullet, the M855, could penetrate through both 14 THE WITNESS: | do think that is accurate as
15 walls of fiberglass and steel of the steel part of 15 far as| cantell.
16 the helmet. That iswhat they had available, so 16 BY MR. WELLS:
17 that iswhat they used. 17 Q. And thisisthe same M855 round that you
18 Q. Sowhy would 24 be able to penetrate 24 18 can purchase, right?
19 layersof Kevlar be relevant as a performance 19 A. Correct.
20 measure in deciding what general purpose ammunition 20 Q. Andthe M855 round that would work in a
21 to be used? 21 civilian semi-automatic AR-15, would it be able to
22 A. lhavenoidea 22 penetrate 3/8th inch of mild steel at 160 meters?
23 Q. Doyouthink it might have to do with 23 MR. BRADY: Objection. Callsfor speculation.
24 penetrating body Army worn by enemy soldiers? 24 THE WITNESS: | don't know. | have not tested
Page 223 Page 225
1 A. Couldbe. | was not present for that 1 against 3/8thsinch stedl at 160 meters.
2 decision-making. 2 So mewhen | seethese, like,
3 Q. You cited this document as abasis for 3 rate of fire, like hot barrel procedures, | want to
4 your expert report; isthat right? 4 gotestit myself. And eventhenthereare
5 A. Thatistrue. Butthere are decisions 5 variables. Am | at sealevel? Isit 72 degrees?
6 being made in this room for trade space. If | 6 Isthere no humidity? Because that will affect
7 wanted 34 layers of Kevlar, | probably needed a 7 velocity.
8 higger bullet, faster bullet. 8 Y ou add temperature, the bullet
9 They had to pick a standard, and 9 getsfaster. You add humidity, the bullet gets
10 they did. | can quote them, but | wasn't present 10 slower. You add altitude, the bullet gets faster.
11 inthe room for the conversation for why they chose | 11 | don't know the details that went into that, but |
12 what they did. 12 have become very cynical about reading marketing
13 Q. Directing your attention to the 13 statementslike this. And hesitate to believe that
14 internally marked Slide 4 in the same document, 14 it will do that.
15 titled "Comparison of changes." What do you 15 BY MR. WELLS:
16 understand thisto be -- what is being describedon | 16 Q. You said marketing statement. Thisis
17 thisdlide asyou understand it? 17 an Army publication that you attached to your
18 MR. BRADY: Objection. Vague. 18 rebuttal statement. How isthis a marketing
19 THE WITNESS: Wéll, Territory 6 and 19 statement?
20 nomenclature of two different projectiles; the M855 | 20 A. Wédll, itisadvertising to the service
21 andthe M855-A1, and it looks to me that they cut 21 andtothe user a-- maybeit is propaganda. A
22 and pasted 3/8th inch model steel fromM855asa | 22 non-measured, non-reported, no-evidence statement
23 performance metric for the M855-A1. Sothey just | 23 which can either be identified as propaganda,
24 used what was previously in existence, and that is 24 hearsay. | have seen no evidence of -- I've seen
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Page 226

the evidence of the velocity, but | have not shot
at 3/8thsinch at 160 meters, and they don't give
me the conditions, meaning temperature, atitude,
sealevel, humidity. | don't know what conditions
those werein.

Q. So, areyou saying theinformationin
this document is unreliable?

MR. BRADY: Objection. Argumentative.

THE WITNESS: I'm saying it is probably
reliable once at 160 metersin the conditions that
they werein -- if they actually tested it. And
historically, that has not been the case. And it
is expensive to do those tests, and they are not
always tested.

I'll give you an example. The

machine gun hot barrel procedures, 200 rounds per
minute. | have ahot barrel. | need to change

© 00 ~NO O~ WNP
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13
14
15
16
17

18 barrel.
19 Gunner Mike Brooks called it
20 "genera dynamics." He had built the machine gun

21
22
23
24

we were using, and we asked him if we could have
the test for that, and the Marine Corps -- and the
genera dynamics told Gunner Brooks that general
dynamics did not perform that test. The Marine

Page 228
1 Q. Theinformation that islistedin
2 velocity under the M885 3113 feet per second. Do
3 you think that is avalid number?
4 A. ldo. I'vegotten similar speedsto
5 that in my own evaluations using a chronograph.
6 Those speeds change, though, on barreling, and they
7 changed on temperature and humidity. | know what
8 my altitude will be, but | don't know what the
9 temperature and humidity will do to speeds. It
10 will vary. | think in abox at 20 rounds, those --
11 thereisastandard deviation of 20-round shots.
12 That could be up to 50 feet per second across the
13 20-round fire.
14 Q. You mentioned that you had personally
15 replicated thisvelocity. Do you rely on numbers
16 that you can't personally replicate?
17 A. | question them, and | don't swear that
18 they are true because | was not present for them.
19 Q. How did you personally replicate the
20 3113 feet-per-second velocity?
21 A. Using al6-inch barrel through a
22 chronograph, I've got similar numbers within 50
23 feet per second of that across 20 bullets.
24 As| figure out the velocity

Page 227

Corps made that number up.

We could never find evidence.
We called capability development and integration
asking for the test report, and it had never been
tested, ever. And it only simply got tied to --
our ammunition comes in a 200-round can. So
somebody writing a publication somewhere, wrote
their opinion that the barrel should be changed
every 200 rounds.

Q. Why did you cite this document?

A. | don'trecal. | would have to go back
and see what | wastrying to refer to.

Q. Didyou rely upon information that you
are cynical about and skeptical of in forming your
opinions?

MR. BRADY: Objection. Argumentative. Vague.

THE WITNESS: Absolutely. | am telling you
thisis alegitimate document that is made in
publications, and | remain cynical on who made the
test and where the valid information comes from.
So maybe it will penetrate 3/8 inches, but | don't
22 know. | don't intend to shoot. But I'm telling
23 you | haven't seen the test result, so I'm not
24 confident it islegitimate.
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Page 229

1 equalstrgjectory, and that trajectory isimportant

2 astherange increases.

3 So in my own Kestral, those

4 M855-A1 firerounds cameinto that area. We

5 usually round it out down to 3100 feet per second.

6 So 3075to 3125 and, it will bein that ballpark.

7 Q. Wheredidyou -- how did you develop

8 that methodology?

9 A. Of testing? That isastandard behavior
10 for developing trajectory profilesin aballistics
11 applicationsin using a Kestral wind sensor and
12 using a-- what | use was a L abradar ballistic
13 chronograph to get the speed.

14 That behavior istypical for

15 snipersto understand their velocity average to
16 build out atarget core.

17 Q. When did you perform this testing?

18 A. I'vebeen performing thistesting for

19 about three years. So the most recent one,

20 probably August of last year. Because | had the
21 M855-A1 and the M855 at my house as Trijicon was
22 concerned that the trajectory profiles were

23 different. So before we built and offered a new
24 reticle, Trijicon asked meto test the bullets. |
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Page 230
1 did so, and it turns out there is a difference
2 between the trgjectories with M855-A1 asit gets
3 further away from the target.
4 So it gets more stablein
5 distance, therefore, it has a custom ballistic
6 curve, which would need a custom bullet --
7 ballistic drop compensated reticle design.
8 Q. When you personally conducted this
9 testing, did anyone else help you?

A. Gunner Chris Jonesjoined me. Heisa
retired Marine gunner with time on his hands, and
he was interested -- because the Army posted M855
and the M855-A1 ballistically matched. And they
are correct to a certain point.

At 300 meters, they are within
inches of each other being ballistically matched.
Beyond that, the M855-A1 stays alittle farther.
Doesn't fall asfast. You start getting a
deviation of tragjectory hole and ballistic drop.

So we tested through all of that
using 300 rounds of ammunition that we bought
online that was available on the market and shot it
through our civilian gunsto find out if these

Page 232
1 They are not very accurate
2 bullets. | mean we use terms like minutes of
3 angle. Soaminute of angleis dumbed down to be
4 oneinch of a hundred meters standard, constantly.
5 And that angle of deviation stays true out to
6 further distances.
7 We shot to 600 meters, and the
8 bullets werereally closer to three minutes an
9 angle, staying at 3-inch group at 100 meters, and
10 18-inch groups at 600 meters, which that is not
11 sniper quality by any means. It iswhat we can
12 expect from ageneral purpose bullet.
13 Q. What civilianriflesdid you use to
14 conduct this testing?
15 MR. BRADY: Objection. Vague.
16 THE WITNESS: | don't recall anyway. | mean |
17 -- asamatter of fact, Gunner Chris Jones brought
18 hisown rifle made by Geissele, but | don't know
19 the model. Barrel length -- and barrel length
20 would have mattered. | think he brought in an
21 16-inch barrel rifle, which would have met the M27
22 capability of the Marine Corps, but not the M4 or
23 the M4-A1 because they are a shorter barrel.

24 trajectories matched. We identified the deviation 24 Q. Did you write down the conditions under
Page 231 Page 233
1 recognizing special radical design requirements 1 which you conducted this testing anywhere?
2 from Trijicon. 2 A. ldid.
3 Q. I'msorry. Wereyou aso testing 3 Q. Youdid?
4 M855-A1rounds? Isthat right? 4 A. ldid.
5 A. Yes. Both of these. 5 Q. Andwhereisthat written up?
6 Q. Andthose M855-A1 rounds, you are able 6 A. | submitted areport to Trijicon and it
7 to purchase online? 7 isprobably on my hard drive somewhere. |
8 A. Yes 8 originally wrote them on the target sheets on
9 Q. Andwereyou ableto replicate the right 9 pencil and paper and had to transcribe them on an
10 column, the data from the right column with respect | 10 Excel sheet to try to capture data.
11 to the M855-A1 rounds? 11 Q. Did you have an understanding of whether
12 MR. BRADY: Objection. Vague, compound. 12 or notitislega to purchase M855-A1 roundsin
13 THE WITNESS: | didn't try to replicate 13 the United States?
14 column. 14 MR. BRADY: Objection. Callsfor alegal
15 The only thing | wastrying to 15 conclusion.
16 replicate was the speed and trajectory drop. 16 THE WITNESS: It was open-market buy.
17 BY MR. WELLS: 17 Literally looked it up on Google. They were
18 Q. What speed were you ableto measurefor | 18 selling them somewhere in Ohio, and we ordered 200
19 the M855-A1 that you purchased online? 19 or 300.

N
o

A. | don'trecal. I'd haveto look up the
data to see how far -- because it was-- M855-A1
22 was 25 to 40 feet per second faster, per bullet on
23 average. But it stayed in the same genera
24 trajectory.

N
[y

20 MR. WELLS: All right. We've been going for
21 about an hour and 20 minutes. Do you need a break?

22 Itis2:36. Why don't we come back
23 at 2:45.
24 (Recess.)
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Page 234 Page 236
1 MR. WELLS: We are back ontherecord at 2:46. 1 THE WITNESS: Yes.
2 BY MR.WELLS: 2 BY MR.WELLS:
3 Q. Mr. Eby, just remind you. You are till 3 Q. Do you agree that rifles perform
4 under oath. 4 tactical tasks in the military that pistols do not
5 Did you speak to anyone during 5 perform?
6 the break? 6 A. Yes
7 A. |didnot. 7 MR. BRADY: Objection. Vague.
8 Q. Prior to the break, we were discussing 8 BY MR. WELLS:

9 some testing that you performed on M855 rounds, and 9 Q. Doyou agreethat rifles perform tasks
10 M855-A1 rounds. Do you recall that discussion? 10 that pistols cannot perform?

11 A. Yes, gr. 11 MR. BRADY: Objection. Vague.
12 Q. When you were conducting that testing, 12 THE WITNESS: Yes.
13 theriflesthat you were using to conduct that 13 BY MR. WELLS:
14 testing, were they AR-15-typerifles? 14 Q. And therifleswe are discussing, when
15 MR. BRADY: Objection. Vague. 15 we are talking about military rifles that a
16 THE WITNESS: Yes. 16 rifleman would possess, we are talking about M4,
17 BY MR. WELLS: 17 M16 and M27 that we previously discussed. |sthat
18 Q. Andwerethey civilian, meaning 18 right?
19 semi-automatic only 15-typerifles? 19 MR. BRADY: Objection. Vague. Compound.
20 A. Yes 20 THE WITNESS: Yes.
21 Q. Butyou don't specificaly recall, as 21 BY MR. WELLS:
22 you sit here today, which make and model AR-15-type22 Q. Whatisatactical task?
23 riflesthey were. Isthat correct? 23 A. Close, destroy, seize, block, deny. So
24 A. Thatiscorrect, but | probably wrote it 24 these come about as key phrases and mission
Page 235 Page 237
1 down on my notes. 1 assignment directing a unit or element that belong
2 That would give me barrel 2 tothistactica -- it could be block this avenue
3 length, which would be important for comparison 3 or seize that building or destroy that position.
4 contrasting with other barrel lengths. 4 So there is actually documents

5 Q. And based on that testing using those | 5 that guide the development of those statements of
6 particular rifles, you were able to replicate with | 6 tasks, which type of words to use in that
7 an M 855 cartridge a velocity of 3113 feet per 7 development of the task assignment.

8 second. Isthat right? 8 Q. Andyou wrote in your expert report that

9 A. Yes, roughly. 9 no generd purpose forcein the U.S. Army or Marine
10 Q. Andyou were ableto replicate asimilar 10 Corps has atactical task against an enemy that
11 velocity with the M855-A1 round? 11 requires a pistol asasolution? Do you agree with
12 A. Correct. 12 that?

13 Q. Allright. Mr. Eby, youwroteinyour |13  A. 1do.
14 report that pistolsin the military are used for 14 Q. You described pistols as a personal
15 same purpose they arein civilian life. You agree15 protection weapon. What does that mean?

16 with that statement? 16  A. Theindividuas assigned pistols will

17 A. Sdf-defense, yes. 17 have adifferent role to perform. It doesn't

18 Q. And the purpose that pistols-- for 18 necessarily involve attacking the enemy. A

19 which pistols are used in the military and civilian19 colonel, for instance, hisrole is not to jump out
20 life are self-defense. Isthat right? 20 and start closing with the enemy. Hisroleisto
21 A. Yes 21 coordinate all of the forces into the fight.

22 Q. Doyou agreethat rifles serve a 22 So he won't have necessarily --

23 different purpose in the military than pistols? | 23 hewon't be assigned arifle as his table of

24 MR. BRADY: Objection. Vague. 24 equipment assigned. He will get assigned a pistol,
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Page 238 Page 240
1 because hisreal tools are his radios and his M4s, 1 A. | do. Reliability. That standsto be
2 and machine gun. He has a machine gun. 2 true.
3 So he would probably get a 3 Q. Why issufficient velocity important for
4 pistol as a self-defense weapon of last resort -- 4 military firearms?
5 somebody is about to overrun his position. 5 A. Véocity can lead towards penetration of
6 This deliberate fielding of 6 barriers. Penetration of the equipment they are
7 equipment kind of fell apart during -- well, you 7 wearing, and penetration of the human body with
8 haveto know nobody felt comfortable only being 8 sufficient depth to create incapacitation. Pistols
9 armed with a pistol. 9 arelow velocity already. A third of the speed,
10 So we had to source spare rifles 10 which lead to penetration. And alow performing
11 and issue them out, because the plan for the Marine | 11 and low expanding. So because they are so slow,
12 Corpsdid not include rifles for the machine gunner | 12 they don't necessarily expand well.
13 or riflesfor the colonel. 13 There are bullets that are
14 So | had to find 600 spare 14 designed to do that. They are expensive like $2.00
15 riflesto issue out to personnel that needed them, 15 abullet, but aren't the normally used bullet
16 and then assure that they were zeroed, had optics 16 because of the cost.
17 onthem, dings, and that they were trained on 17 And in the military, we have a
18 them. And that happened upon arrival into Irag. 18 dumb chunk of lead surrounded by ajacket that is
19 Q. Didyou do that for Colonel Tucker? 19 not designed -- it would be what we call "plinking
20 A. |did. 20 bullets." Something to shoot at atarget, just to
21 Q. You mentioned that rifles were used to 21 get skills, but not for shooting humans.
22 close with the enemy in away pistolsare not used. | 22 Q. Soyou discussed velocity and
23 What does that mean, "close with the enemy"? 23 penetration. What does expansion mean in this
24 A. "Get closeto the enemy." 24 context?
Page 239 Page 241
1 So we have a phrase, we use 1 A. Assuming abullet will mushroom and
2 close with and destroy. The purpose of the 2 create more tissue damage as it is penetrating.
3 infantry isto locate, close with and destroy the 3 Will separateinto large chunks. Not just
4 enemy by fire and by close combat. 4 disintegrate into nothing to get multiple track
5 So that is the definition. 1 am 5 wounds and increase the amount of traumato the
6 going to locate him. Get close to him and destroy 6 body.
7 him. Now that is doctrine. Doctrine's best 7 Hopefully hit something large
8 practice. 8 and create alot of tissue damage to incapacitate
9 It may not be what we do, which 9 the opponent.
10 | know I'm coming across as cynica on some of the | 10 Q. Do you agree that pistols lack velocity
11 stuff weread, but it doesn't stand the test of 11 to hit assailants that are "far away"?
12 time, like that urban entry from the top down. 12 MR. BRADY: Objection. Vague.
13 That didn't work, but it has been in our doctrine 13 THE WITNESS: Define far away.
14 for 80 years. 14 BY MR. WELLS:
15 So we have to measure these 15 Q. Greater than 25 meters.
16 things against real world behavior and modify and | 16 A. | canhittargets at a 100, but when |
17 historically, in my timein service, | would 17 hit them at 100, with a pistol, low volume,
18 stumble across too many things that were written as | 18 low-spend bullet, | don't expect incapacitation.
19 "validated" that had never been tested. 19
20 Q. Youwrotein your expert report that 20 Q. What isthe maximum range which you
21 pistolslack sufficient velocity to ensure bullet 21 would expect incapacitation from a 9-millimeter
22 penetration, and expansion are required tostopan | 22 pistol round, for instance?
23 attacker in amilitary context. Do you agree with 23 MR. BRADY: Objection. Vague.
24 that statement? 24 THE WITNESS: Which bullet?
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Page 242 Page 244
1 BY MR. WELLS: 1 means of stopping arifle.
2 Q. Wall, pick abullet that you usein a 2 BY MR. WELLS:
3 9-millimeter handgun. 3 Q. Do you have an understanding as to at
4 A. | don't know. I've not shot anyone with 4 what rangein the civilian setting self-defense
5 apistol. 5 encounters take place within?
6 | have confidence that | can hit 6 MR. BRADY: Objection. Vague. Callsfor
7 them and expect individual incapacitation at 25 7 speculation.
8 metersor less. 8 THE WITNESS: | would be speculating, but, you
9 Q. Soyouwould feel confident in a 9 know, redlly the information isin police reports.
10 9-millimeter round in terms of incapacitation, up 10 The majority of those are within 7 yards. So they
11 to 25 meters? Isthat fair to say? 11 are pretty close proximity, and the way the rules
12 MR. BRADY: Objection. Vague. 12 are written for self-defense, you have to have
13 THE WITNESS: Itisfairtosay. | usualy 13 capability and intent and that usually gets them
14 consider so -- | mean there is a good couple 14 very close before they commit. About three yards.
15 studiesout. | don't know where they came from, 15 BY MR. WELLS:

16 but 12 rounds seems to be the minimum that leads to | 16 Q. Within seven yards -- within seven
17 incapacitation. And these -- when they arebroken | 17 yards, would a9 millimeter handgun have an

18 down -- thereis avery good article. It talks 18 incapacitation ability?
19 about four rounds are likely to miss simply because | 19 MR. BRADY: Objection. Vague.
20 you are a nervous wreck, and your body alarm 20 THE WITNESS: Provided the shot was accurate,
21 responseisgoing on. Or you're going to hit the 21 yes. Most likely. Again, they can pick a
22 wrong part of the body, not to incapacitate, and 22 full-known jacket bullet. And one designed for
23 finally four might get into the right location and 23 shooting paper. So with appropriate expanding
24 perform well. So the argument would be minimum ta 24 bullets, then yes.
Page 243 Page 245
1 twelve, or argument presented. Now | don't have 1 BY MR.WELLS:
2 evidence one way the or other. 2 Q. Appropriate expanding bullets, what type
3 Q. Now, speaking of an M4 or an M 16 firing 3 of bullets are you referring to?
4 an M855, at what range would you feel confident 4 A. Waéll, the 147 grain Speer gold dot with
5 that that round would have incapacitation ability? 5 apolymer filling. The Hornady HTX bullet -- or
6 MR. BRADY: Objection. Vague. Compound. 6 some of these, they have a polymer fill to them.
7 THE WITNESS: I've been presented by the Army 7 Theresearch is done by the FBI that we are all
8 research and devel opment command that an M4 series, 8 leaning on, about bullet comparisons, and they gave
9 that distanceis 75 meters or less. 9 agood list on those reports about bullet
10 We can hit them out to 300. 10 performance, expansion, accuracy.
11 That isboth with the Army test and 500 yards for 11 So anybody seriously interested
12 the Marine Corps, but the bullet performance is so 12 init, can look up those reports and find out
13 inadequate, we don't expect incapacitation. 13 recommendations on the civilian market crossover
14 However an M 16 series, that distance Slowsto 175 14 bullet.
15 meters. That is based on velocity over 2500 feet 15 Q. What arethetitles of those reports?
16 per second, and then performance of the M855 16 A. | don'trecal.
17 bullet. 17 Q. Asbest -- | mean generally, if you
18 Q. Do you agree that pistolslack 18 could just describe --
19 sufficient velocity to stop an assailant wearing 19 A. So FBI -- thiswould be a Buford Boone
20 body armor? 20 question because he did the studies, and | would
21 MR. BRADY: Objection. Vague. 21 call Buford. | would call him and ask, "What
22 THE WITNESS: | do believe that. Thereis 22 bullet, sir? The best bullet, sir."
23 easily available lightweight classes of body armor 23 Buford led the FBI going from 45
24 that would stop pistol projectile and that have no 24 to 9 mil to 10 mil, and back to 9 mil. And all of
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Page 246
1 the dramathat happenswith all that.
2 | just read the reports, and |
3 don't remember thetitles. It would be along the
4 handgun stopping power or bullet performance
5 reports.
6 Q. How do you know Buford Boone?
7 A. When| was at Quantico, he was the lead
8 halistician at the FBI Academy, and my staff would
9 get briefsfrom him. He would come over and talk
10 and "Hereis what we think we know." "Hereis
11 testing we are going to do.” And eventually the
12 feedback, he would let us know changes to common
13 thought on fact.
14 Q. Whenisthelast timeyou spoketo
15 Mr. Boone?
16 A. Probably ayear ago. He had to educate
17 me on how important the crown of arifle barrel is
18 for accuracy. Apparently he did a study in 2013,
19 and | heard about it last December. | was mad.
20 Things | have been quoting for years, he proved to
21 befase.

Page 248
1 factors, weighing in on just how to use force.
2 Q. Where do those factors come from?
3 A. Conversations. Precedent that came up
4 inlega actions after an incident. That iswhy
5 they are not consistent because you can get
6 variations of that across legal precedent.
7 Q. You understand, though, that in the
8 civilian environment, any use of afirearm hasto
9 belegdly justified, right?
10 MR. BRADY: Objection. Callsfor alegal
11 conclusion.
12 MR. WELLS: You can answer.
13 THE WITNESS: Yes, | understand that.
14 BY MR. WELLS:
15 Q. Right. And sowhen you aretaking
16 about proximity, capability and intent and some of
17 thetraining that applies for self-defense
18 scenarios, those are proven concepts -- legal
19 concepts for someone who is thinking about using a
20 firearm for self-defense to understand, correct?
21 MR. BRADY: Objection. Vague. Compound.

=
w

govern -- or you just mentioned rules describing
proximity, capability and intent. What were you
referring to.

A. Justification for self-defense.
Justification for hostile action. Thereis more --
18 these arejust conversations. How do you know
19 you'rein danger? How do you know heis a danger
20 -- or she? How do you know they are capable of --
21 thenyou get into these layers. And thisisjust
22 conversations on -- disparity. Disparity of size,
23 disparity of skill, disparity of age. Disparity of
24 strength. So these are all

e
No o b

22 Q. Would you agree that in combat, you 22 Callsfor alegal conclusion.
23 rarely seethe enemies you are firing at? 23 THEWITNESS: Yes. Itiscritical to be aware
24 MR. BRADY: Objection. Vague. 24 of the consegquences after the fact. That you may
Page 247 Page 249
1 THE WITNESS: | do agree. 1 win thefight and lose the -- your long-time access
2 BY MR. WELLS: 2 to freedom.
3 Q. Isthat adifference between combat and 3 So we have these conversations
4 acivilian self-defense environment? 4 philosophically, morally. We have these
5 MR. BRADY: Objection. Objection. Vague. 5 conversationsin basic training. And to be fair --
6 Callsfor speculation. 6 | teach alot of women. Thefirst thing | tell
7 THE WITNESS: | have not had acivilian 7 them istheir greatest self-defense tool isto wear
8 confrontation to know. | have suspicions that 8 tennis shoes. Run away from the enemy.
9 would believe that the opponent would be more 9 Q. WhatistheU.S. Military pistol that is
10 visible, but it would be really up close. 10 issued to officers?
11 BY MR. WELLS: 11 A. Currently the M17 built by SIG Sauer --
12 Q. You mentioned before certain rules that 12 it hasthree different magazinesinit. So the

=
w

service can order whichever they want. 21is
standard. 17 or 15 rounds are available.

Q. Isthe SIG Sauer M17 that is available
or that is provided to the members of the military,
the same as SIG Sauer that is available to the
genera public?

A. ltisretitled. Itiscalled the M320,

20 but it isthe same -- | don't know if thereis any
21 design changes, optics or how the internal safety
22 works, but they are replicas of each other in

23 similar appearance.

24 Q. Do they have the same performance

P e el
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Page 250

1 capabilities?

2 A. Samevelocity.

3 MR. BRADY: Objection.

4 THE WITNESS: | would think, yes.

5 BY MR. WELLS:

6 Q. Sosamebullet, samevelocity. Thatis

7 therelevant consideration?

8 A. Waedll, | said that too fast. They can

9 firethe same bullet. They won't choose the
10 military bullet. They will take a better bullet
11 and then have a better performance on the target
12 than service pistol with aball of ammo.
13 Q. You mentioned the military issuesM17s
14 with either a 21 round magazine or 17 round
15 magazine. Isthat right?
16 A. They have the option when they are
17 making the contract to pick one of those.
18 Q. Areyou aware that the SIG Sauer and M17
19 has an extended 30-round magazine option?
20 A. | wasnot aware.
21 Q. Andyou mentioned that the M17 has a
22 15-round magazine option; is that right?

Page 252
1 thefiring magazine, but al testing on higher
2 capacity magazines are designed as underarm drums,
3 60-round magazine and none of those would work,
4 okay?
5 Q. Soif reliability were not a concern
6 from your perspective, isthere any limit for what
7 you would hope for in a magazine capacity for an
8 M16 or an M4?
9 MR. BRADY: Objection. Vague.
10 THE WITNESS: Yes. Thelimit would be based
11 on some form of experimental test such as how
12 quickly can | get into and out of these firing
13 positions across multiple target engagement and
14 multiple firing positions and the weight of the
15 ammo didn't cause a change on the engagement speed.
16 So | run abaseline. Hereismy
17 30-round magazine. | run through that baseline
18 test. Hereismy speed and accuracy, and then
19 start stepping up thisammo until | get a
20 degradation, then | would be able to determine the
21 answer to that.
22 BY MR. WELLS:

23 A. ltdoes. Let meclarify.
24 The Army uses alarger slidein
Page 251
1 18. | may have this backwards. One of the

2 services ordered a shorter compact pistol, M17, and
3 they are the one that bought the longer pistol. So
4 they had two; M17 and M 18.
5 They both had replicas on the
6 civilian market. Looked the very same, and you can
7 put whatever ammo you feel necessary.
8 Q. Youwroteinyour report that virtually
9 all boxed magazinesfor M16 and M4 riflesin the
10 military use 30-round magazines. Why isthe
11 standard rifle magazine in the military larger than
12 the standard pistol magazine?
13 A. Therifleisthe standard combat arm.
14 Pistol is a self-defense tool, carried for
15 convenience and as alast-ditch effort. The
16 30-round magazineis only a 30-round magazine
17 because after 20 years of testing, you can't get
18 onethat will hold more. Our
19 preference would be to eiminate that reload time,
20 whichisvery difficult and slow, especially with
21 the cumbersome gear you wear, and the bad positions
22 we get into.
23 So it is never acomfortable,
24 clear firing line where you have ease of accessto

23 Q. Yousometimes carry a GLOCK G42 as your
24 concealed carry weapon, correct?
Page 253
1 A. 542,43X, 19. | switch it up depending

2 on how I'm dressing.
3 Q. What do you mean?
4 A. Some weapons are smaller in design and
5 easier to carry. At all timesyou kind of have to
6 dressdown, right? Tucking in your shirt doesn't
7 help conceal aweapon. And people get nervous when
8 they see weapons, so it is better to concedl it.
9 Itisbetter not to telegraph it to people you are
10 carrying it. So you aretrying to not show it as
11 agood civil action to those around me and as a
12 means not to draw attention to myself.
13 Q. $So, thetype of clothing that you are
14 selecting affects, in your mind, what type of
15 pistol you might carry when you are engaging in
16 concealed to carry. Isthat right?
17 A. Yes, gr.
18 Q. Andthe GLOCK G42, what is the standard
19 magazine capacity on that?
20 A. Thestandard issix rounds, plusonein
21 thechamber. Thereis an after-market magazine
22 available that will put nine rounds in the magazine
23 made by Shield Arms, and then one in the chamber.
24 Anditisdtill just inadequate to get to that
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1 12-round, kind of, best guess, volume you need to 1 released the G42, | bought several, just as| did
2 win these fights. 2 with the G43. When carrying the G42 and G43, |
3 Q. Whenyou engagein concealed carry with 3 aways carried two spare magazines to make up for
4 aGLOCK G42, what magazine capacity doesthat GLOCK | 4 their reduced ammunition capacity but felt
5 G42 have? 5 comfortable knowing | had a gun on me with
6 A. |quitwearingit. | now carry GLOCK 6 sufficient ammunition to readily address an
7 43X with 15-round magazine, and one in the chamber. 7 attack." Did you write that?
8 Q. Wasthereaperiod of time when you 8 A. |did.
9 carried the GLOCK G42? 9 Q. Andyou agree with that?
10 A. Therewas, and then GLOCK built a better 10 A. Notnow. | kind of have come off the
11 pistol, so | replaced it. The G42 sitsin the 11 two spare magazines because | found a
12 drawer somewhere. 12 higher-capacity magazine that held nine plus one,
13 Q. Mr. Eby, I'm going to show you a 13 and then -- in alot of these articles, there was
14 document that | would like to mark as Deposition 14 research that said the mgjority of civilian
15 Exhibit 8. 15 gunfights never get to the second magazine. So it
16 (Exhibit 8 was marked for 16 kind of shook my stance a bit that | don't need all
17 identification.) 17 of that ammunition. The majority of thetestisa
18 BY MR.WELLS: 18 little earlier. So | would probably change that
19 Itiscaled "The GLOCK Slimline 19 now if | had alimited capacity of 6 round, | would
20 Advantage." Do you see that? 20 carry aspare mag. If | had capacity of 15, that
21  A. ldo. 21 isprobably sufficient. And al of the evidence
22 Q. Who wrote this article? 22 indicates.
23 A Idid 23 Q. Just looking here, at the next
24 Q. Whatisthisarticle about? 24 paragraph, it says "When GLOCK released the G43X
Page 255 Page 257
1 A. GLOCK asked me to write something, and 1 MOS, | immediately bought two, and outfitted each
2 then they directed me what to write on. So they 2 of them with ared dot sight. | carried minein an
3 wanted to market these GLOCK Slimlines. 3 appendix holster where my G19 normally sits, and my
4 So to meet that requirement, | 4 wife carries hersin a purse designed for quick
5 wrotethisarticle. So they kind of controlled the 5 access. The new 10-round magazine capacity seems
6 message ahead of time. They had you select from-- | 6 sufficient to carry without spare magazines and is
7 do you want to talk about A or talk about B, and 7 much easier to conceal in warmer weather.
8 then you build it out from there. 8 As soon as the weather permits,
9 Q. Didyou get paid by GLOCK? 9 | will move back to my G19, but | do not feel
10 A. |didget paid by GLOCK. They offered 10 shortchanged in the least, carrying the G43X."
11 to send anything | needed. | didn't need it. 11 Do you agree with that
12 Those are not my pistol photos. They put in their 12 statement?
13 stock photos. 13 A. |do.
14 Q. Do you agree with what you wrote here? 14 Q. Andthe G43X MOS that you are
15 A. ldo. | hadtorereadit again. 15 referencing in there, that was a 10-round magazine?
16 Q. Okay. Just directing your attention 16 A. Stockis10rounds. | found a Shield
17 here -- directing your attention to this paragraph 17 Arms magazine that holds 15.
18 herethat says"In previous years,” do you see that 18 Q. Andisthat what you carry now; 15-round
19 inthe middle of the right column? 19 magazine?
20 A. |do. 20 A. ltis
21 Q. Andyou wrote, "In previous years | 21 Q. Let medirect you back to your expert
22 limited myself to the red dot adorned G19 and had | 22 report. Okay? I'm directing you back to what has
23 great difficulty wearing it without looking sloppy 23 been previously marked as Deposition Exhibit 1,
24 wearing an untucked oversized shirt. When GLOCK | 24 whichisyour initial expert report, page 9.
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1 Directing your attention to the 1 afire command.
2 top of the page underneath "rate of fire." It 2 Q. And do you have an understanding as to
3 says, "It is our understanding that the Seventh 3 whether that isaso true in the Army?
4 Circuit Court Appealsindicated in its opinion for 4 MR. BRADY: Objection. Vague. Callsfor
5 this case that the, quote, "rate of fire" of the 5 speculation.
6 semi-automatic rifles, handguns and shotguns, that 6 THE WITNESS: | would speculate they use the
7 Illinois has deemed," quote "assault weapons,"” 7 same. We stole their publicist. We have their
8 closed quote, "could be relevant to the legal 8 terms, so we use the term "rate of fire" because of
9 analysis whether they are different in kind from 9 them.
10 the M16 fully automatic rifle." Do you see that? 10 BY MR. WELLS:
11 A. ldo. 11 Q. And]I think you discussed this alittle
12 Q. What isyour understanding as to what 12 bit, but I may have missed some of it. Explainto
13 the Seventh Circuit has said about the relevance of | 13 me what is the difference is between cyclic rate,
14 rate of fireto thislawsuit? 14 and rate of fire.
15 MR. BRADY: Objection. Callsfor alegal 15 A. Cyclicisasub-performance -- so rate
16 conclusion. Vague. 16 of fire has multiple levels, right? One shot.
17 THE WITNESS: Asopposed to what it says? It | 17 Sustained rate, 12 to 15 rounds a minute. Rapid
18 is debatable about whether or not the AR-15 is 18 sustained rate up to 45 rounds per minute. That is
19 equal to military-grade weapon, so | disagree with 19 actualy avery new term for me. | didn't know the
20 it. 20 Army stuck it in their post.
21 BY MR. WELLS: 21 And then, cyclicaly, itisjust
22 Q. What were you asked about in this 22 ascientific wonderland of what you could do if the
23 litigation in terms of rate of fire? 23 world were perfect and you had a bunch of full
24 A. Isitvalidated? Isit legitimate? It 24 magazines and are able to carry them.
Page 259 Page 261
1 can be. The sustained rate certainly has control 1 Q. Which concept is more useful in your
2 of that. Thecyclic rateis physically impossible 2 perspective -- from your perspective, in training
3 to achieve but scientifically true. 3 Marines? Isit cyclic or rate of fire?
4 So it is based on just measuring 4 MR. BRADY: Objection. Compound.
5 one cycle of operation and multiplying that -- 5 THE WITNESS: Again, | think | lost you.
6 dividing that into 60 seconds, but we haven't found 6 Cyclicrateisaform of rate of fire. Itisnot
7 anybody that can reload that fast and carry enough 7 different. Itisjust one of the rates of fire;
8 ammunition to do it. 8 dow, medium, fast. Cyclicisthefastest. Does
9 So cyclic rateis not aterm we 9 that make sense?
10 tend to use very often because it is unachievable. 10 BY MR. WELLS:
11 We do use these other rates where we will give 11 Q. | think so, but isit fair to say that
12 time/seconds, like fire one round every three 12 the point you are making is that cyclic rateis
13 seconds. 13 essentially atheoretical concept becauseitis
14 The commander will decide, based 14 based on conditions that don't really exist in the
15 on his evaluation of the mission, how muchtimehe |15 real world?
16 needsto expose hisforceto closeit in. Then he 16 A. Yes, sir. What happensisyou would
17 determines how much ammunition he needsto have | 17 have to have 30 full magazines available. Remember
18 available or how much he can afford to lose and 18 | said we could only load, like, 28 rounds where
19 till get to the objective, pull alimited advance, 19 the magazine failsto lock, and the magazine would
20 and still deny a counterattack. 20 also -- you would have to have sufficient rounds
21 Q. Doyou agree that rate of fireisa 21 available and able to carry them, redlistically.
22 concept -- that term is used in the Marine Corps? 22 Not just lay them on tablein front of you. How
23 A. Yes. Weusetheterm, "rate of fire" in 23 could you get them and get them rel oaded?
24 some form of command in the assignment portion of | 24 A good shooter is asecond and a
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half. Most shooters arein this 3-to-10-second
magazine change. So now you will have to use a
robot to do the reloads. Not a human. Because of
the fragilities of human skills. So you just can't
get the conditions set to truly test if that is
true.

Q. Earlier welooked at an exhibit attached
to your report discussing the M27 infantry
automatic rifle, and it had 700-to-900-round cyclic
ratelisted. Do you recal that?

A. ldo.

Q. What isthetypical combat load in a
Marine carrying an M27?

MR. BRADY: Objection. Vague.

THE WITNESS: Itis--wedoaMETT-K
analysis. Sowhat ismy mission? What isthe
enemy's conditions? What is the weather? What is
available; time, space, logistics?

So without amission being
assigned, and I'm just standing around on guard
duty, | typically will have one magazine in the
rifle and 6 on my body.

Once | get amission assigned,
there is no standard there is no chain. It hasto

Page 264
1 Q. Isitfairtosay that actualy firing
2 at the cyclic rate of 700 to 900 rounds with an M27
3 would burn through a Marine's ammunition in 30
4 seconds?

MR. BRADY: Objection. Vague. Incomplete
hypothetical.

THE WITNESS: | don't think that isfair to
say. | don't think anybody could reload that fast.
No. | don't think that isfair to say.

10 | don't think anybody could

11 reload that fast in under 30 -- certainly not in 30
12 seconds. Even if you were just wasting ammo, and
13 not trying to manage the recoil and keep the shots
14 in a specific area, which forces you to slow down.
15 BY MR. WELLS:

16 Q. | want to show you what we previously
17 looked at. It was marked as Deposition Exhibit 3,
18 which was the 2008 publication, "Field Manual

19 3-22.9." Do you recall looking at this document
20 earlier?

21 A. | do. For years.

22 Q. Yousaid you looked at these for years?
23 A. Yes, I'veseen these. These are what we
24 quote in order to get meritorious promotions. This
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have that METT-T analysis to determine how much
ammo, how much time? What danger areas do we have
to cross, and how long do we think it will take to
do that? So we will build out the solution for
each mission.

Q. Would you expect the Marine -- an
individual Marine equipped with an M27 ever to
carry 700 to 900 rounds on their person?

MR. BRADY: Objection. Vague.

THE WITNESS: Not at all. The most you could
probably carry is 350 rounds, and it isusually 7
magazines fully loaded and another 210 available on
abutt pack somewhere to reload with.

Now the automatic rifle -- the
guy that isin that role, he will probably be
carrying 14 fully loaded magazines. And that
rifle, when we bought it, we wanted 100-round drum,
but we could not get it to work. We did not want a
belt feed because they are unreliable during
assaults. They tend to get disrupted and not feed
properly, so we went back to the box for 30 rounds
because that is the only reliable high-level
magazine we could find. Highest capacity we could
find.

Page 265
1 datathat just appears, where you are supposed to
2 hit the "I believe" button and verify.
3 Q. Doyou believe -- so I'm showing you
4 what has been marked as page 21, which has Bates
5 Number of OAG003216, and it is a chart labeled
6 "Characteristics of M16/M4 series weapons.” Do you
7 seethat?
8 A. | do.
9 Q. Do you have any reason to dispute the
10 information that isin this chart?
11 MR. BRADY: Objection.
12 THE WITNESS: | do. At the very bottom where
13 it talks about maximum effective range, you can
14 find zero study to get usthat information. This
15 turned out to be "graduated range" was the term
16 before 1960. And since then, the terms moved from
17 "graduated range," how far the sights dide, to
18 "effective range,”" implying that they are equally
19 capable and al fine. Sothat isincorrect. And
20 cyclicaly, I've never been able to test.
21 Q. Other than those two particular
22 categories, maximum effective range and cyclic
23 rate, do you dispute anything else we seein this
24 chart, on OAG0032167?
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1 MR. BRADY: Objection. Misstates testimony.
2 Vague. Compound.
3 THE WITNESS: These look achievable under
4 maximum effective rate of fire. | don't know that
5 I would dispute any of these right now.
6 BY MR. WELLS:
7 Q. Allright. Inyour expert report, you
8 notethat there is a second question of a
9 practicablerate of fire to maintain accuracy. Do
10 you recall that from your expert report?
11 A. Notimmediately. That is shooter based.
12 That isagood training problem to have. Auto
13 increases, an effective rate of fire on something
14 measurable.
15 Q. Do you agree that whatever rate of fire
16 isselected, it isimportant for -- to maintain
17 accuracy?

18 MR. BRADY: Objection. Vague.
19 THE WITNESS: Y ou would have to define what
20 accuracy is because to me, accuracy isthe areain

21
22
23

which the enemy potentially could be hiding in that
| have been ordered to shoot towards, and those
studies | quote, thereis benefit in just shooting
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MR. BRADY: Objection. Vague.

THE WITNESS: | do. A level of accuracy is
determined by the enemy.

BY MR. WELLS:

Q. Andin this paragraph, would you agree
that you describe how arange increases, the rate
of fire should decrease to maintain accuracy; is
that right?

A. Yes

Q. And that is something that the military
trains?

A. Yes. Wehave this phrase that we use.
"Stability increases." As stability increases, you
can increase range with equal accuracy. Meaning
I'm standing. | could shoot at a certain level of
accuracy.

If | wanted to go further with
the same level of accuracy, | could increase
stahility, like a supported kneeling against the
wall. And then to get even further accuracy, |
could go to a squatting; two elbows on two knees.
So as stability increases, equal
level of accuracy increases with range.

24 around the area, not knowing exactly where they are | 24 Q. Sodirecting your attention to the last
Page 267 Page 269

1 hiding and increasing the chance for a hit aswell 1 sentencein this paragraph where it says, "So the
2 asincreasing the psychological suppression of the 2 practical rate of fire for M16 is also much greater
3 end. 3 than the practical rate of firearm for a
4 So, accurate enough -- good 4 semi-automatic firearm in a self-defense situation
5 enough not precision shots. | don't want to keep 5 wherethereisaparticular target or target
6 shooting the same leaf. 6 causing athreat." What do you mean here?
7 Q. Andwhat you just described, though, 7 A. Wiédll, | mean | have automatic fire, so |
8 that isamilitary setting you are referring to; is 8 can triple the amount of rounds | put out.
9 that right? 9 Q. Doesthat mean the M16 is a superior

10 MR. BRADY: Objection. Vague. 10 weapon for a self-defense situation?

11 BY MR. WELLS: 11 MR. BRADY: Objection. Vague.

12 Q. Wasthat ayes? 12 THE WITNESS: For the military itis.

13 A. Yes 13 BY MR. WELLS:

14 Q. | put back up on the screen your report, 14 Q. What about in acivilian setting?

15 page 10. Directing your attention to the top there 15 MR. BRADY: Objection. Vague.

16 it says "What's more, there is the separate 16 THE WITNESS: It would equal the same

17 question of a practical rate of fire to maintain 17 capability. So let'sfollow through that thought.

18 accuracy.” Do you seethat statement?

19 A. |do.

20 Q. Andyou wrote that?

21 A. ldid.

22 Q. Anddoyou agreethat it isimportant to
23 assess whether, in the rate of fire, itis

)
=

important someone is maintaining accuracy?

NDNDNDNDNEREE
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I'min my home. My most likely target is 7 yards
away. The most efficient way to increase the hit
potential against that target is with automatic
fire. Having trained to do so -- becausethat is
not easy. Y ou have to manage recoil.

We have asignificant training
effort to manage that recoil both in semi-auto
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methods and in auto. | would say that a pistol
caliber carbine that doesn't overpenetrate is
easier on recoil and is smaller in size, that
automatic fire would be the fastest way to end that
self-defense problem. But you can't just get there
by buying and sitting, you have to train for it.

Q. Okay. I'mgoing to direct your
attention to the next two sentences here on Page
9 -- of your -- or I'm sorry, your expert report
where you write, "In sum, there really is no way of
reliably determining a, quote, "rate of fire,"
closed quote for semi-automatic firearmsin light
of these variables.
"Onething isfor certain,
however, the rate of semi-automatic fireis
significantly less than that of automatic fire."
Do you agree with those
statements?
A. Yes
Q. Soinyour opinion, thereisreally no
way of reliably determining arate of firefor a
22 semi-automatic firearm?
23 A. Theprevious slidesindicate some of the
24 variables. The shooter hasto be trained to manage
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1 MR. BRADY: Objection. Vague. Misstatesthe

2 testimony.

3 THE WITNESS: That is correct. And that would

4 be situational, depending which one of these |

5 would choose. Now, if I'm ahighly trained

6 shooter, short-range target, an automatic fireis

7 going to benefit me, especially in aroom clearing.

8 Possible target inside will come after me,

9 automatic fire would benefit me from that shooter.
10 And depending on shooter capability, 3-25 will do
11 it. Once he gets further than that, you are more
12 effectiveto reduce the target if you slow down and
13 am.

14 Q. What numerical valueareyou using in
15 the second sentence to make the comparison for
16 automatic fire?

17 A. | think | was using automatic burst,

18 just pulling the trigger and getting more bangs out
19 of that trigger. So semi-automatic, | get one

20 shot. With burst, | get three. With an auto, |

21 get whatever time frame | hold the trigger back.
22 Whether itis 1round or 30. Soitisasimple math
23 of onetrigger pull equals more.

24 Q. So before you gave a 45-round figure for

Page 271
1 recoil. Now he can shoot faster, but it is not
2 effective. Heisnot having any effect with his
3 hullets. He's probably shooting the ceiling.
4 So the thought hereis| have
5 got to understand how to manage my recoil. Have a
6 weapon system that fitsme. And then train to
7 develop amore efficient rate of fire that hasan
8 effect against the opponent.
9 Q. Sointhe second sentencein this
10 paragraph, when you say, "Onething isfor certain.
11 Therate of semi-automatic fire is significantly
12 lessthan that of automatic fire." What rate of
13 semi-automatic fire are you using to make that
14 comparison in this sentence?
15 A. Sustained and rapid. Because of the
16 volume | could put out otherwise, isfaster. If |
17 can manage the recoail, then any semi -- any
18 additional action of pulling the trigger. The
19 additional action of pulling the trigger delays the
20 rate of volume of bullets that are going downward.
21 Q. Andyou said sustained and then rapid
22 semi-automatic rapid fire. Sothat isthat
23 15-rounds per minute and 45-rounds per minute
24 figure that we discussed earlier. Isthat right?

Page 273
1 arapid semi-automatic fire, and you are saying
2 that the rate of fire -- and that rate of fireis
3 significantly less than that of automatic fire.
4 What isthe numerical rate per minute, rounds per
5 minute for automatic fire you're using for your
6 benchmark there?
7 MR. BRADY: Objection. Vague. Compound.
8 THE WITNESS: I've never tested it. | just
9 know | get more shots out per trigger pull.
10 BY MR. WELLS:
11 Q. Allright. I'mgoing to direct your
12 attention to the bottom of your expert report, Page
13 10. Do you see whereit says "sustained rate of
14 fire?
15 A. | do.
16 Q. What does that mean?
17 A. Theahility to shoot for long duration
18 without overheating my rifle is what that tends to
19 mean.
20 That usually stays 10 to 15
21 rounds per minute. That is about the duration of
22 my entire combat load, which is usually seven
23 magazines of 28 rounds.
24 Q. Youwrite herethat "Using our
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experience as trainers, were we to estimate a
starting expectation for untrained shootersto
achieve arate of fire with relative accuracy, 50
percent hits on human-size target. Under no stress
of life-threatening events. Shooting primarily,
firing from the standing position, firing
semi-automatic fire with some reasonabl e degree of
accuracy, we would start with these distances,

9 rates and time frames, keeping careful notes for
10 future refinement.”

00 ~NO UL WNPR

11 Did you write that?
12 A. ldid.
13 Q. And below that then you included a chart

14 with three columns. The left column labeled

15 "distance" and right column labeled "time". Is
16 that right?

17 A. That'sright. | have no experiment to
18 justify these. These are my opinions on paper.
19 Q. And coming up with this opinion, you are
20 assuming an untrained shooter. Isthat right?

21 A. Yes. I'massuming an untrained shooter
22 becausethat really delays their reload time

23 dignificantly.

24 Q. What weapon were you assuming in

Page 276
1 training engagements developing initial skills,
2 then the targets get harder after that; hiding,
3 smaller, obscure.
4 Q. And the"rate of fire" column then, for
5 instance, 7 to 10 yardsin that row, you assume a
6 rate of fire of 35 to 50 rounds per minutein a
7 60-second time period. Isthat right?
8 A. Correct.
9 Q. And with that 50 percent accuracy
10 assumption, you would expect between 17 and a half
11 to 25 of those rounds to actually hit a human-size
12 target. Isthat right?
13 A. Correct.
14 Q. And that iswithin a 7-to-10-yard
15 distance?
16 A. Correct.
17 Q. Am| right that the rapid semi-automatic
18 rate that we looked at and the marksmanship
19 publication from the military is 45 rounds per
20 minute. Isthat right?
21 A. Yes
22 Q. Doyou agreewith that, asarapid
23 semi-automatic achievable rate for aMarine or a
24 soldier?

Page 275
1 developing an assessment?
2 A. Youknow what? | just picked any AR in
3 my brain. But any -- an M4 suffices. Itis
4 actually harder than an M16-A4 with a big buttstock
5 and long barrel isfatiguing. So you start seeing
6 degradation of accuracy here and accuracy isa
7 component of conditions.
8 Q. Accuracy being a component of the
9 conditions, meaning that --
10 A. I'msorry. | said 50 percent hitson
11 human-sizetarget. That isthe accuracy component
12 to the conditions. Instead of just shooting to
13 send rounds somewhere forward, there is going to be
14 ametric here that slows down the shooter because
15 now they need to achieve 50 percent hits.
16 Without that metric in there,
17 they just pull the trigger and shoot somewhere
18 else. Wedon't know if that was of any other
19 value. So by giving him some conditions, heis
20 standing. He hasto have 50 percent hits on
21 human-sizetargets. When we say "human-size
22 targets," we have atraining target that is 20
23 incheswide and 40 inchestall. Itiscaled an
24 "echo silhouette." That iswhat we usein all

Page 277
1 MR. BRADY: Objection. Vague. Compound.
2 THE WITNESS: It'stoo vague. | need a
3 condition statement. | need to know where you
4 learned. How far isthe target? What is my hit
5 rate percentage? Because these are all going to
6 change that rate of fire.
7 If he is shooting 45 rounds a
8 minute and hits onetarget at 30 yards, that is
9 ineffective. That isahorrible rate-of-fire
10 decision.
11 So without having the full
12 statement of what equipment am | wearing? What
13 position am | shooting from? Supported or not
14 supported? What is the distance of the target?
15 And what isthe standard | need to achieve upon
16 completion? None of those are in those theoretical
17 rates of fire to have a conversation. It makes
18 them theoretical still.
19 So these other conditions change
20 that because when a novice, an untrained shooter,
21 shoots and he doesn't manage recoil well, it might
22 be 3to 5 seconds before they get their sights back
23 tothetarget. They are not going to meet that
24 rate of target because now | have an accuracy
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Page 278 Page 280
1 component they have to get to. 1 MR. BRADY: Objection. Vague.
2 Q. How did you select the distancesin the 2 THE WITNESS: | know the volume of firein
3 left-hand column? 3 some of them, but, no, | did not prepare that.
4 A. | selected astart point and asked Mike 4 BY MR. WELLS:
5 what he thought of those. It was Mike Musselman. 5 Q. Why not?
6 He modified it somewhat because we had |ower 6 A. | didn't take the timeto look for them.
7 expectations of capability. | probably had doubled 7 Thiswas based on me training some people on my
8 that range. He had -- and he said | don't think 8 range, and why | thought they were capable of
9 s0, and then we got into a discussion on how long 9 doing, based on years of shooting with them --

=
o

10 doesit take anoviceto reload. We ended up with
11 this51to 10 -- thisisjust based on our own

12 experience, training people to shoot, in general,

13 has now been exciting to see capabilities develop
14 very quickly.

15 Itisalow capabilities, low

16 speeds. Maybe they are nervous. And thisis about
17 somebody shooting, which all of that goes away wher
18 you are trying to survive as well as shoot.

19 Q. Soisitfair to say that these

20 estimates -- well, in developing estimates like

either my range shooter or arangein Virginiawhen
| was living there -- and where | thought their
capabilitieswere. Now, thisis ahuman-sized
target. | don't normally give them that size. |
normally give them, like, a pipeload. When I'm
doing this, that'sthe lethal area. | want to

narrow down the scope of misses.

Q. Allright. I'm going to direct your
attention now to page 11 of your expert report, and
there is a section called " Self-Defense.”

Do you see that?

R el e e ol
O ©WwW~NOUN~WRNER

21 this, it is hard to do because there are some 21 A. 1do.
22 variables that you would need to assume or 22 Q. And you begin that section by saying,
23 consider? 23 "Based on our training and experience, it is our
24 MR. BRADY: Objection. Vague. Compound. | 24 opinion that the training and experience that you
Page 279 Page 281
1 THE WITNESS: | think you could have that -- 1 arereferencing istraining and experience you
2 you could get 50 variations of this chart depending 2 obtained in the military, plus those two civilian
3 on every person you talk to. 3 trainings that we discussed before." |Isthat
4 So without running an experiment 4 right?
5 and controlling what is the level of knowledge of 5 A. Thatisright.
6 the shooter, what is the size of the target and 6 Q. Andisit fair to say that the purpose
7 what position they are going to shoot from; what 7 of your military training was to prepare for combat
8 equipment will they use. Are you familiar with it? 8 against peer threats?
9 Even the untrained shooter needs some level of 9 MR. BRADY: Objection. Vague.
10 training, or they will never get it reloaded. They 10 THE WITNESS: Predominantly | had to switch
11 will never achieve anything past the first 28 11 gearsfor back to low intensity, but, yes,
12 bullets. 12 predominantly our focus was on the worst case
13 Q. Would real-world incidents where you 13 scenario, peer threat.
14 know some of those variables be more useful in 14 BY MR. WELLS:
15 developing an estimate for rate of fire? 15 Q. Andwould you agree that not al the
16 MR. BRADY: Objection. Vague. Compound. | 16 training you received in the military was relevant
17 THE WITNESS: It would help me set up a 17 to civilian self-defense scenarios?
18 controlled -- | mean even if thereisjust two 18 MR. BRADY: Objection. Vague.
19 people, random knowledge in perpetuity, and put 19 THE WITNESS: | doubt these explosions were of
20 them through it and see what they come up with. 20 much value or use mortar, so, yes.
21 BY MR. WELLS: 21 BY MR. WELLS:
22 Q. Didyou consider the rate of fire that 22 Q. Right. Sothetraining on rocket
23 has been documented in mass shootingsin the United| 23 launchers would not be relevant for civilian
24 Statesin developing your estimates? 24 self-defense?
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Page 282
1 A. Correct.
2 Q. And training on anti-tank weapons would
3 not berelevant for civilian self-defense?
4 A. Correct.
5 Q. What about training on a 50-caliber
6 sniper rifle? Would that be relevant for civilian
7 self-defense?
8 MR. BRADY: Objection. Vague.
9 THE WITNESS: It would not be my choiceasa
10 self-defense weapon.
11 BY MR. WELLS:
12 Q. Would training that you received on
13 grenade launchersin the military be relevant for
14 self-defense?
15 MR. BRADY: Objection. Vague. Callsfor
16 speculation.
17 THE WITNESS: Not likely.
18 BY MR. WELLS:
19 Q. Allright. Directing your attention to
20 paragraph A here, on page 11 of your expert report,
21 youwrote, "The AR platform rifle has been the most
22 significant design in weaponry for common use amon
23 the public over the last 60 years."
24 How would you define "AR

Page 284
to point at the target -- even the young girls.
They are not going to point at it for an hour but
to be competitive with it. No other semi-auto or
slug or pump shotgun and no pistols -- pistols are
extremely hard for people to manage. They can't
point them at the target at a very short distance.
Itiseasier to miss with apistol than arifle
design that points naturally at the target.

S0 | base that on my years of
training people how to utilize al these; hunting
scopes, rifles -- sniper rifles, pistols, shotguns.

I've shot competitions with
them, and in all of those it always comes back to

14 simple design that fits the shooter, that is
15 well-balanced, doesn't knock them over. Doesn't
16 create marksmanship flaws, and it is easy to aim
17 with.
18 Now, they get in trouble
19 managing their recoil, and they get in trouble
20 reloading.
21 Q. Who getsin trouble?
022 A. The shootersthat I've been training
23 with. On these novice shooters, they have alittle
24 hit of trouble trying to reload the thing when it

©O© 00 ~NO O WNP
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1 platformrifle"?

2 A. An adjustable buttstock with a buffering

3 system and the shortest barrel as| can possibly

4 get it and the lightest weight overall. Probably a

5 red dot sight is quick and easy to keep both eyes

6 open on the target and present the box magazine.

7 Q. Youwrote that the AR-15 platform rifle

8 has been the most significant design in weaponry

9 for common use among the public over the last 60
10 years. What were you basing that opinion on?
11 A. Wadll, | have two daughters, and |
12 started them shooting AR platforms when they were §
13 yearsold. Therewas no way even in consideration
14 that | was going to introduce them that would knock
15 them over or break a bone to introduce them to an
16 M590 pump shotgun that would, again, bresk abone
17 and knock them over, but the AR design -- it was a
18 .22 caliber sub-caliber as well as hundreds and
19 hundreds of those civilians and Marinesthat | have
20 worked through on these platforms. This platform
21 isthe most adjustable to fit their body size, has
22 therecoil buffering system to not make them
23 flinch, buck or jerk. Three bad marksmanship
24 behaviors. That allows them to have the strength

Page 285
1 runsdry, and then -- even with this buffer, they
2 dtill have trouble keeping the sights down on the
3 target without atraining program. How to manage a
4 body behind the weapon system to prevent get a
5 plain backbone instead of popping upwards.
6 Q. Areyou referring to the AR-15 platform?
7 A. lam. Andinevery other design that
8 does not have a buffering system is 100 times
9 worse; shot guns, hunter riflesto get that second
10 shot inis so far worse than the AR design.
11 So when it comes down to
12 incapacitate and volume seems to be the best
13 incapacitate tool that we have right now, that
14 metricsthat nobody can define. It turns down the
15 volume and destroys the most tissue. The AR is
16 designed to do that.
17 To get it faster while they are
18 trying to kill me. That isthe civilian context.
19 Inthecivilian world -- | will say this; If
20 somebody breaks into my door, I'm the first
21 responder. The second guy that shows up, whatever
22 timeline heis, he is the second responder, and he
23 shows up with an automatic rifle. And thethird
24 responder, the SWAT force shows up even later than
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1 that second guy, and he shows up with an automatic
2 weapon.
3 If it is good enough for them,

4 why would it not be good enough for me when I'm
5 fighting first?
6 Q. Wastheorigina AR-15 designed by
7 Eugene Stoner, which was select fire with an
8 automatic fire setting, designed for common use
9 among the public?
10 MR. BRADY: Objection. Vague. Callsfor
11 speculation.
12 THE WITNESS: That is speculative. | do know
13 hedesigned it hoping to target amilitary,
14 contract and he got turned down, so he started
15 building it out for civilians. The military wasn't
16 interested init. They wanted to stick with 308s
17 and bigger bullets and they weren't interested --
18 hedid build the AR-10 at the sametime. They
19 weren't interested in it.
20 So in order to fund his
21 lifestyle he offered it to this market, but to be
22 fair, he was earmarking this target and just didn't
23 makeit initialy.
24 Q. Inthefirst sentence of paragraph A

Page 288
1 Q. And when you use "common use" herein
2 this particular sentence, you were relying on a
3 statement in the Supreme Court opinion on
4 discussing buttocks; is that right?
5 MR. BRADY: Objection. Misstatesthe
6 testimony.
7 THE WITNESS: No, sir. Her statement came out
8 dfter thefact. | relied upon my readings over
9 many years, over conversations around even lawsuits
10 about can you ban these weapons. And in those
11 lawsuits were phrases from the courts of "thisisa
12 common use weapon."
13 BY MR. WELLS:
14 Q. Do you have apersonal opinion asto
15 whether or not AR-15 platform rifles should be
16 banned for civilian use?
17 A. 1 would not banthem. Yes, | do havea
18 personal opinion.
19 Q. You mentioned earlier, and you mentioned
20 in paragraph A here, the importance of the limited
21 recoil of the 5.56-by-45-millimeter cartridge when
22 fired from an AR-15 platform rifle.
23 Did you also mention that when
24 you started your children out firing AR-15 platform

Page 287
1 here, you use the word "common use among the
2 public" -- the phrase "common use among the public.
3 Where did you -- how did you
4 reach that conclusion that this particular weapon
5 system is common use among the public?
6 A. Supreme Court Elena Kagan just recently
7 said -- sherephrased it. I've heard it over and
8 over again. You know, 28 million in common useis
9 thelast number | read, but | just listened to the
10 Supreme Court Justice say the very same thing on
11 the bump stock of these commonly used weapons.
12 So | think it is an inherent
13 conversation.
14 Q. Other than the sources that you just
15 described, did you rely on anything elsein
16 offering this opinion about common use among the
17 public?
18 A. Residual reading over many years has led
19 meto understand that the AR-15 platform is the
20 most commonly used weapon amongst all designs.
21 | don't have evidentiary points, but
22 | cantry to drag them up. Whether that isthrough
23 NRA, NSSF or Gun Owners of America, thisisavery
24 common spoken phrase of common use weapons.

Page 289
rifles, you did so with .22 rimfire ammunition; is
that right?

A. Yes, gr. | had aninsert to an AR-15.
| pulled both out and put in changed the charging
handle and then they could learn how to hold the
weapon, how to aim the weapons. How to manage the
recoil without a heavier bullet than they were
prepared for. So they probably didn't shoot until
11 or 12 yearsold.

Q. Soisityour understanding that
556-by-45-millimeter calibersis more common in the
AR-15 platform than .22 rimfire?

MR. BRADY: Objection. Vague.

THE WITNESS: Absolutely more common. | don't
know that the .22 rimfire sub-caliber deviceis
sold that well.

| know it has been available. |
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don't know -- because you lose distance. So most
people want to maintain the weapon asit is
designed to be able to experiment and develop
skillswith it, so. The .22 has very limited use.
The .22 rimfire. Itisvery, very limited use and
only in training.

BY MR. WELLS:
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1 Q. Soin making your recommendation about
2 civilian self-defense weapon, you recommend the
3 556-45-millimeter over the .22, but you would agree
4 that the 556-45-millimeter cartridge has greater
5 recoil, right?
6 MR. BRADY: Objection. Compound.
7 THE WITNESS: Yes, it does.
8 BY MR. WELLS:
9 Q. Sowhy did you make that recommendation?
10 A. It has, like, 10 times more power. The
11 recommendation of using 5.56 mm because it is the
12 centerfire bullet. Therimriflebulletis
13 completely unreliable. They don't alwaysfire.
14 Theway they are designed, it may not engage. They
15 arevery prone to not feeding and chambering
16 properly.
17 So the only military | have ever
18 heard of using isthe Israeli Mossad, who is
19 conducting assassinations with .22 ram fire. No
20 one else outside of some occasional training
21 programs or marksmanship development programs,
22 nobody elseisusing .22 rimfire.
23 The smallest center fire bullets
24 that are predominantly in use are the 556-by-45 or

Page 292
1 despite that comparative recoil because the 556 545
2 millimeter cartridge is more powerful. Isthat
3 fair to say?
4 A. Itis. Andthelikely lethality of the
5 .22 bullets should not be something you bet your
6 lifeon. | wouldn't put those in the same
7 comparison.
8 The 556 should be compared to
9 something like the 6.8 or 7.62, and thisis the
10 mildest of all the recoiling, high-volume type of
11 platforms. So a.22 would never come into this
12 conversation. Even into the conversation of
13 self-defense. 1t would be a poor choice and a high
14 risk to do that.
15 Q. Youwould agree that in addition to the
16 556-by-45-millimeter cartridge, there are AR-15
17 platform rifles available in semi automatic that
18 fire 6.5 Grendel ammunition?

19 A. Thereare.

20 Q. Andthereareadso AR-15isthat fire
21 300 blackout ammunition?

22 A. Thereare, yes.

23 Q. And there are AR-15 semi-automatic

24 riflesthat fire 7.62-by-39-millimeter ammunition?

Page 291
1 thecivilian equivalent of .223 Remington.
2 Q. Soisitfair to say thereisatrade
3 off that you're accounting for. While you may
4 increase the recoil, you get more power with the
5 556-by-45-millimeter cartridge compared to a .22
6 rimfire, and you are willing to accept that
7 trade-off; isthat right?
8 A. Indevelopment of skills, I'm willing to
9 accept that trade off. So I'm not willing to
10 recommend that a .22 for self-defense bullet by any
11 means. | would recommend it issilly. Don't do it
12 at al.
13 And 556, is so common that it is
14 less expensive than alternatives, at 22-250 or
15 .243. Those bullets can cost $3.00 each. Thisis
16 40 cents. So now you get volume of time on gun and
17 learn skills.
18 Q. Right, but I'm asking specifically about
19 the trade-off and the self-defense scenarios. So
20 you mentioned the benefits of lower recail, but
21 actualy the 5.56 x 45-millimeter cartridges, you
22 acknowledge, has higher recoil than a .22 rimfire,
23 but you, nonethel ess, recommend a 556-45-millimeter
24 cartridge for use in self-defense in the home

Page 293

A. Yes

Q. Would all of those have higher recoail
than a 556-by-45-millimeter cartridge?

A. 300 Blackout M would be approximate. It
isjust more expensive, lower volume because they
don't sell as many of them, so it costs more per
shot fired at training.

All of the others have higher
recoil results that you mentioned, and more so than
that, probably thereis 6.5 Creedmoor semi-autos.
They had aremake. Another poor choice.

© 00N OB WDN PR
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12 Semi-autos.

13 Q. Andthe 300 Legend?

14 A. I'mnot familiar with that.

15 Q. How about 450 Bushmaster?

16 A. I'veseenthat. It shootslikeasmall

17 school bus going down range. | would not recommend

=
(o]

it. | remember when Trijicon was testing some of

=
©

those out, and kind of afad, came and went.

Q. Isitfair to say that there are
particular cartridges for the AR-15 that are larger
caliber that would have significantly higher recoil
than a 556-45-millimeter cartridge?

MR. BRADY: Objection. Compound.
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1 THE WITNESS: Yes, you could go with alonger
2 projectilelikea77 grainto get -- | don't know
3 without special equipment you would notice the
4 recoil change. Itisjust shooting farther and
5 better. But | think the recoil on the shooter
6 without special equipment would be the same.
7 Q. But--
8 A. | amsorry. We could even mitigate that
9 with agood muzzle break, which pulls the weapon
10 dlightly forward as the bullet isleaving, and it
11 reduces the recoil even further.
12 Q. I'malittle confused, then. If you are
13 firing 6.5 Grendel round out of an AR-15, are you
14 going to feel more recoil than your standard
15 5.56-5.45 millimeter cartridge?
16 A. | would opinionate, yes, you will, but |
17 don't have any experience.
18 Q. Allright. Thefirearm that you
19 recommend for home defense would be 11.5 inch -- |
20 assume that means barrel, AR platform short barrel
21 rifle with a suppressor, loaded with a 30 round
22 magazine, a 1,000-lumen flashlight on the side rail
23 and an adjustable bump stock to alow the weapon to
24 fit the clothing worn at the time it is needed?

Page 296
1 Q. Why isthe 1,000 lumen flashlight
2 necessary?
3 MR. BRADY: Objection. Misstatesthe
4 testimony.
5 THE WITNESS: Itiskind of the market
6 standard right now. Thisis more cost-effective.
7 Itisshocking to the eye. When you blind somebody
8 with that light and it stuns them a bit, they give
9 you moretime for your response. It letsyou
10 clearly see what you are up against, whether or not
11 they are armed, enabled or whether or not they are
12 just lost, drunk or on drugs.
13 So that flashlight takes alot
14 of the assumptions out, and it works as atool in
15 your favor to buy time.
16 BY MR. WELLS:
17 Q. Arethere scenariosin the military
18 where you are using an M4 or M16 when you wouldn't
19 want aflashlight mounted on your weapon because
20 you would want to conceal your location?
21 MR. BRADY: Objection. Compound.
22 THE WITNESS: We have flashlights on all of
23 our weaponsin one means or another, and we have
24 good detailed conversations of when to use them.

Page 295

A. After you pay your two tax stamps, yes.

Q. Why do you say "after you pay your two
tax stamps'?

A. Both of those are NFA items. The
11-and-a-half-inch barrel is an NFA item, and the
suppressor is an NFA item. So both of those have
to be stamped.

It is potential -- the work
around if you don't want to have any type of optic
on it, you use a pistol brace and achieve that
shorter barrel, but you have alousy buttstock at
the end of the day. Y ou can meet the stock well,
and it doesn't repeat the shotswell. So you
introduce a new problem trying to take this little
weird shortcut with the arm brace.

Q. Andyousay "NFA," isthat National
Firearms Act; isthat right?

©O© 00 ~NO O WNP
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18 A. Yes, gr.

19 Q. Do you know whether suppressors are
20 legd inlllinois?

21 MR. BRADY: Objection. Callsfor alegal
22 conclusion.

23 THE WITNESS: | do not know.

24 BY MR. WELLS:

Page 297
1 Soif I'minalong hallway of
2 the school and I'm having to look underneath the
3 staircase, | may not be able to see under there, so
4 1 will hit it with awhite light to see; however,
5 if I don't have agood external security force, |
6 would not turn the light on because that would
7 indicate to somebody on the outside shooting in
8 where I'm at, and they would draw fire.
9 So there are tactical
10 considerations. Thereis good and bad for both.
11 Itisjust another tool available for us when the
12 timeis needed.
13 BY MR. WELLS:
14 Q. Directing your attention to paragraph C
15 on page 11 of your rebuttal report here. Paragraph
16 C discusses the features that are specifically
17 referenced in the lllinois statute. Y ou know that
18 those features Illinois -- on rifles that 1llinois
19 restricts; EG pistol grips, barrel shrouds,
20 adjustable removable stocks and flash crushes do
21 not serve any unique military purpose.
22 What do you mean by "unique
23 military purpose"?
24 MR. BRADY: Objection. Mr. Wells, | just want
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1 to point out, | believe you said "rebuttal report.”
2 I'm not sure thisis the rebuttal report.
3 MR. WELLS: I'msorry. Theinitial report.
4 THE WITNESS: It is not unique to the civilian
5 asthey areto the military. So it is not unique,
6 so you can have a comfortable grip, so you can
7 sustain alonger duration of holding the weapon.
8 It isnot unique to have a
9 barrel shroud that prevents your hand from getting
10 hot if you did fire off 15, 20 rounds and the
11 barrel started getting hot.
12 Adjustable, removal stocks are
13 critical to adjusting the weapon to fit the
14 shooter's stature, whether it 6'6 or 5'1, so the --
15 and we have seen zero evidence that a pistol grip
16 versusahistoric, slight curved buttstock enhances

17 or detracts from accuracy or speed of engagement or
18 mobility.
19 It just tends to fit the natural

20 lay of the hand with the thumb pointing upwards
21 without any odd rotations. So it is comfortable
22 longer, perhaps. But | don't gain or lose anything
23 with apistol grip. Compared to a mini-14, does

Page 300
1 shroud | use as a definition for afree-floating
2 handguard rail, and the original M4s -- I'm sorry.
3 The M16A2s have a-- M16A4 had afull rail, and we
4 put these rubber mantarail covers on those to
5 reflect heat away from our hands.
6 Q. Doyou agree that a pistol grip serves
7 the same purpose on the military M4/M 16 as it does
8 onacivilian AR-15?
9 MR. BRADY: Objection. Vague.
10 THE WITNESS: If the same purposeisto have a
11 comfortable handgrip and to pull the weapon
12 dlightly backwards, then yes.
13 BY MR. WELLS:
14 Q. Do you agree that the barrel shroud
15 servesthe same purpose on amilitary M4/M 16, as it
16 doeson acivilian AR-15?
17 MR. BRADY: Objection. Vague.
18 THE WITNESS: It does. It just kegps my hand
19 from getting hot.
20 BY MR. WELLS:
21 Q. Doyou agree that avertical foregrip
22 servesthe same purpose on amilitary M4/M 16, asit
23 doeson acivilian AR-15?

24 not have apistol grip. 24 MR. BRADY: Objection. Vague.
Page 299 Page 301
1 Barrel shrouds could be 1 THE WITNESS: We've moved away from those
2 important for al of us. Barrelsget hot. | don't 2 vertical foregripsin the military. Civilians
3 know about removable buttstocks or why youwould | 3 haven't yet. It tends to cause the weapon to be
4 want to remove it at all but adjustable, absolutely 4 pulled downward on the shot, and it slows down the
5 made to fit the shooter. 5 second and third follow on shots. That was also
6 Q. And you mentioned barrel shrouds, and | 6 kind of afad.
7 think you mentioned that a barrel shroud is 7 My hand gripping the forward end
8 important when you are discharging, for instance 15 | 8 and pulling backwards suffices.
9 or more rounds and the barrel gets hot. At what 9 Q. Doyou agreethat it servesthe same

10 point in your experience, when you are discharging
11 rounds from an AR-15, doesthe barrel start to get
12 hot?

13 MR. BRADY: Objection. Vague. Misstatesthe
14 testimony.

15 THE WITNESS: It also varies on the

16 temperature outside. So, you know, December with
17 20 degrees, | probably have double the time before
18 July, 105 degrees, the barrel gets hot.

19 In the military we wear gloves.

20 So that retards the felt heat. Our new weapon

21 systems have free-floating rails where we don't

22 pull the barrel out of alignment because of some

23 tension or stigmatic pressure. So thereis

24 different reasons for using those. So barrel

10
11

purpose vertical foregrip in the military as the
phrase context?

12 MR. BRADY: Objection. Vague.
13 MR. WELLS: I'm using purpose in the same way
14 inwhich you used it in your report when you used

15
16
17
18
19
20
21
22
23
24

the phrase "unique military purpose".

THE WITNESS: And | just said we moved away
from them because they were hindering marksmanship.
So the initial intent was to have arepeatable
place to put your hand and pull backwards on the
buttstock.

There was negative conseguence
in doing so that pulled down on the barrel gun that
shot and then created a marksmanship flaw.

So the solution to that was to
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Page 302 Page 304
1 not useit asaplace to grip the full hand, but to 1 The better position was just a
2 useit as abackstop to put my hand on the forend 2 hand on the foregrip in front of that vertical grip
3 or the barrel, in this case, and pull backwards 3 with athumb pointing at the target.
4 against that vertical grip as ameansto get steady 4 So the technique that was
5 pressure backwards, stabilizing the shot. 5 developed was shoot the first target, head and eyes
6 So it is an enhancement to 6 towards the second target, and the thumb will
7 accuracy. Inthat sense, yes. Itisjust as 7 immediately point the weapon at the target.
8 useful to enhance accuracy to a civilian than it 8 The vertical foregrip does not
9 might be useful to amilitary person. 9 support that behavior and slowed down engagements,
10 BY MR. WELLS: 10 increased misses. We stopped using it asit was
11 Q. Do you agree that aflash suppressor 11 designed. Wedidn't ask for it. Itiscalled "the
12 servesthe same purpose on amilitary M4/M16 asit | 12 special operations modification kit." It just came
13 doeson acivilian AR-15? 13 withit. So everybody thought you were going to be
14 MR. BRADY: Objection. Vague. 14 -- you know, the next Navy SEAL if you used it. We
15 THEWITNESS: | do. | don't likethem. The 15 stuck it on there. We tested it with a hindrance.
16 flash suppressor is supposed to protect me, the 16 BY MR. WELLS:
17 shooter, from losing low-light vision from the 17 Q. You disagree with the statement that
18 flash of the muzzle but it served no purpose on 18 vertical foregrips assist in transitioning from
19 managing recail. | would prefer to see amuzzle 19 target to target in close-quarter battle combat?
20 brake that helped pull some recoil off of the 20 A. | do.
21 shooter. 21 Q. Inmaking your recommendation about a
22 They both have the same purpose 22 weapon for self-defense, would you recommend
23 -- isto prevent me from having night blindness 23 against having a vertical foregrip?
24 from the flash of the unburnt powder escaping the 24 A. lwould.
Page 303 Page 305
1 barrel. 1 Q. Do you agree that the same rules of
2 Q. Doesit have any rolein avoiding being 2 physicsin shooting fundamental s apply whether the
3 detected by the enemy? 3 personis using the firearm as in the military or
4 MR. BRADY: Objection. Vague. 4 not?

5 THE WITNESS: No. That flashispretty good. | 5 MR. BRADY: Objection. Vague.
6 We are not managing all of the powder burn, sothe | 6 THE WITNESS: Yes.

7 flashistill there. So flash suppressor isfor 7 BY MR.WELLS:

8 the shooter, not for the enemy. Prevent the 8 Q. And those same rules of physics would

9 shooter from losing night vision -- night 9 apply to a5.56, 545-millimeter-round fired from an
10 blindness. 10 M14 or M16 asto 5.56, 545-millimeter round fired
11 BY MR. WELLS: 11 from acivilian AR-15, correct?
12 Q. I'mdirecting your attention to Exhibit 12 MR. BRADY: Objection. Vague. Compound.

13 4 to your rebuttal report, which, again, isTC 3229 | 13 THE WITNESS: No, they are not. The physics
14 Bates-stamped May 13th, 2016, particularly page 46. | 14 of the M14 is going to show significant increase

15 The top of the page says "vertical foregrip." Do 15 recoil impulse at heavier platform, longer

16 you seethat? 16 platform, so pointing at target to target is going
17 A. 1do. | don't agreewithit. 17 to be slower. Holding it up for any duration of
18 Q. What specifically don't you agree with? 18 timeis going to be more difficult. And managing
19 A. Intesting these on multiple targets -- 19 recoil to get the sight to follow on shotsis going
20 engaging this during the combat marksmanship 20 to beslower. So, no. | don't agree with that.

21 development program, we tried to do this, and it 21 BY MR. WELLS:

22 forced usto overtravel. So when | shoot the first 22 Q. Butin performing testing at your home
23 target, transition to the second and third targets, 23 on the M855 and M855A 1 cartridges, you used
24 it forced usto over travel. 24 civilian AR-15, correct?
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Page 306
1 A. |did. Maybe | misunderstood the
2 question because | thought you were talking about

Page 308
1 MR. WELLS: Once we go off therecord, I'd be
2 happy to chat with you. Do you have anything?

3 M14. 3 MR. BRADY: No, sir.
4 Q. No. No. No. I'msorry. | was asking 4 MR. WELLS: Would you like to reserve
5 about M4/M16. 5 signature? Sean said he would like to reserve
6 A. Oh. No. I'msorry. | heard M14. No 6 signature.
7 buffer system. 7 MR. BRADY: Itismy understanding that Miss
8 So M14/M 186, the trade space now 8 Duffy needsto get some clarification from the
9 islength and weight. The M4 is shorter. Y our 9 witness before there is adraft of the transcript.
10 shorter barrel. That weight comes closer to my 10 Pending that and his review, yes, reserved.
11 body. Itiseasier to manager. Easier to point 11 MR. WELLS: So at this point, again, we are
12 faster. So let's start over and ask that question 12 concluded and we can go off the record.
13 again. 13 FURTHER DEPONENT SAITH NAUGHT
14 Q. Yes. |think it got confused. | think 14 (Proceedings concluded at 4:30
15 you may have heard me say M14. |I'm not talking 15 p.m.)
16 about the M14. I'm asking the basic question about | 16
17 a556-by-45 millimeter NATO round that is shot from 17
18 an M4 rifle, M4. The same rules of physics will 18
19 apply to that 556 NATO round if it is shot from a 19
20 civilian AR-15, correct? 20
21 MR. BRADY: Objection. Vague. 21
22 THEWITNESS: Yes. | think if you matchup | 22
23 the systems, you know, the military just prescribed | 23
24 what we put on there. The civilian one might be 24
Page 307 Page 309
1 IN THE UNITED STATES DISTRICT COURT

1 lower impulseif we put on amuzzle brake. But the
2 military will have aflashlight.
3 Q. Okay. Givemejust--itis4:11. Why
4 don't we take afive-minute break real quick. |
5 think I'm done. | just want to double-check here.
6 Solet'sbe back at 4:15.
7 (Recess.)
8 MR. WELLS: Theclock struck 4:15, and we've
9 been going for along time. So | want to get you
10 done here, Mr. Eby.
11 BY MR. WELLS:
12 Q. Beforewewrap up, | do want to express
13 my appreciation for your participation today. |
14 think it's been a very helpful conversation to
15 understand your testimony.
16 In looking back on the testimony
17 that you've given today, are there any answers or
18 anything you wish to amend?

19 MR. BRADY: Objection. Vague. Compound.
20 THE WITNESS: No.
21 MR. WELLS: | don't have any further questions

22 at thistime.
23 THE WITNESS: May | ask you a question?
24 MR. BRADY: No.

FOR THE SOUTHERN DISTRICT OF ILLINOIS
2
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14
|, JEFFREY EBY, statethat | have
15 read the foregoing transcript of the testimony
given by me at my deposition on the 18th day of
16 July, 2024, and that said transcript constitutes a
true and correct record of the testimony given by
17 me at said deposition except as | have so indicated
on the errata sheet provided herein.
18

19
JEFFREY EBY

20

No corrections (Pleaseinitial)___
21 Number of errata sheets submitted
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Beforemethis___ day
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[N

STATE OF ILLINOIS)
) SS

COUNTY OF COOK )

1,Deborah A. Duffy, CSR, RPR, do hereby
certify that JEFFREY EBY was duly sworn by me to
testify the whole truth, and that the foregoing
deposition was recorded stenographically by me and
was reduced to computerized transcript under my
direction, and that the said deposition constitutes
atrue record of the testimony given by said
witness.

w N

IN

(4]

o

| further certify that the reading and

signing of the deposition was not waived, and that
the deposition was submitted to SEAN BRADY,
plaintiff's counsel, for signature. Pursuant to
Rule 30(e) of the Federal Rules of Procedure, if
10 deponent does not appear or read and sign the
deposition within 30 days, the deposition may be
used as fully as though signed, and this
certificate will then evidence such failure to
12 appear as the reason for signature not being

obtained.
13

©

©

1

=

| further certify that | am not arelative or
14 employee or attorney or counsel of any of the
parties, or arelative or employee of such attorney
15 or counsdl, or financially interested directly or
indirectly in this action.

16

IN WITNESS WHEREOF, | have hereunto set my
17 hand this 9th day of August, A.D. 2024.
18

Wded £ b«/f?

19

Deborah A. Duffy, CSR, RPR
20 I1linois CSR License 084-002516
21
22
23
24
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, 1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the collogquies, gquestions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted

Page ID
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fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or

at www.veritext.com.




