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District courts have divided on this question. Compare
Spencer v. Nigrelli, 648 F. Supp. 3d 451, 46768 (W.D.N.Y.
2022) (holding that the plaintiffs were likely to succeed on a
Second Amendment challenge to a ban on firearms at places
of worship because of the insufficiency of the historical laws
offered by the defendant), affirmed on other grounds by
Antonyuk v. Chiumento, 89 F.4th 271; Hardaway v.
Nigrelli, 639 F. Supp. 3d 422, 43943 (W.D.N.Y. 2022)
(same), affirmed in part, vacated in part, and remanded by
89 F.4th 271; and Antonyuk v. Hochul, 639 F. Supp. 3d at
319-22 (same); with Goldstein, 680 F. Supp. 3d at 389-97
(reaching the opposite conclusion); Md. Shall Issue, 680 F.
Supp. 3d at 584-85 (same). For its part, the Second Circuit
declined to reach the issue. Antonyuk, 89 F.4th at 346. The
court vacated the injunctions in two cases because of
mootness and the court affirmed the injunction in one case
as to New York’s ban on the carry of firearms at places of
worship—but on First Amendment grounds, declining to
reach the Second Amendment question. Antonyuk, 89 F.4th
at 345-52.

In sum, places of worship have been prevalent
throughout our Nation’s history, but no colony, state, or
territory banned firearms at places of worship until after the
ratification of the Fourteenth Amendment. At this
preliminary stage, we conclude that Plaintiffs are likely to
succeed on their Second Amendment challenge with respect
to California Penal Code section 26230(a)(22).

We emphasize two points. First, nothing in the law and
nothing in this opinion prevents the owner or operator of a
place of worship from prohibiting the carry of firearms as a
matter of ordinary property law, consistent with the
requirements of state law. The preliminary injunction means
only that the State cannot ban firearms from places of
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worship where the owner or operator wishes to allow
firearms at the place of worship. Second, our ruling in this
regard is merely a prediction of Plaintiffs’ likelihood of
success. As in all instances, we express no view on the
constitutional analysis once the parties have had a full
opportunity to present and brief the issue. Further Supreme
Court and circuit-court guidance also may affect the ultimate
resolution of this issue.

&. Gatherings that Require a Permit

In the California cases, the district court held that
Plaintiffs are likely to succeed in challenging California
Penal Code section 26230(a)(10), which prohibits carry in:

[a] public gathering or special event
conducted on property open to the public that
requires the issuance of a permit from a
federal, state, or local government and
sidewalk or street immediately adjacent to
the public gathering or special event but is not
more than 1,000 feet from the event or
gathering, provided this prohibition shall not
apply to a licensee who must walk through a
public gathering in order to access their
residence, place of business, or vehicle.

Cal. Penal Code § 26230(a)(10). Defendant does not argue
that there is a national tradition of banning firearms
specifically at permitted public gatherings. Instead,
Defendant argues that there is a national tradition of banning
firearms at public gatherings in general and, because
permitted gatherings are a subset of all public gatherings, the
challenged provision falls within the tradition. We agree
with the district court that Plaintiffs are likely to succeed.
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Public gatherings have existed since before the
Founding, so Defendant must show an enduring national
tradition with respect to public gatherings. As with places
of worship, Defendant cannot point to a single regulation of
public gatherings until after the ratification of the Fourteenth
Amendment.  Shortly after 1868, several States and
territories prohibited the carry of firearms at public
gatherings: Georgia and Texas in 1870, Missouri in 1879,
Arizona in 1889, Oklahoma in 1890, and Montana in 1903.12
We agree with Defendant that those statutes carry some
evidentiary weight, particularly because they were enacted
soon after the ratification of the Fourteenth Amendment.
But, as we determined with respect to places of worship, we
conclude that Plaintiffs are likely to succeed because of the
lack of any prohibition on the carry of firearms in public
gatherings until after the ratification of the Fourteenth
Amendment.

Our conclusion is buttressed in part by the Supreme
Court’s admonition not to interpret the “sensitive places”
doctrine too broadly. See Bruen, 597 U.S. at 31 (rejecting
as “far too broad[]” the notion that “all places of public
congregation that are not isolated from law enforcement”
could qualify as “sensitive”). California’s law applies to all
gatherings that require any governmental permit, as well as
to the adjoining sidewalk or road.

12 Defendant also points to colonial laws in Virginia and North Carolina
that were successors to the Statute of Northampton. But the Supreme
Court has explained that those laws prohibited the carry of firearms only
to the “terror” of the people or for a “wicked purpose”; lawful carry was
permitted. Bruen, 597 U.S. at 49-51; see also Rahimi, 144 S. Ct. at 1901
(describing these laws).
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Our holding is consistent with the only other decisions to
have addressed similar issues. In Koons, the district court
held that the plaintiffs were likely to succeed on a Second
Amendment challenge to New Jersey’s law that, like
California’s law, broadly prohibits the carry of firearms at
permitted public gatherings. 673 F. Supp. 3d at 627-36.
And in Antonyuk v. Hochul, the district court enjoined the
provision of New York’s law that prohibits the carry of
firearms at any assembly or protest. 639 F. Supp. 3d at 335—
39. For its part, the Second Circuit did not reach the question
of the constitutionality of New York’s law, holding instead
that the plaintiffs lacked standing to challenge the provision.
Antonyuk, 89 F.4th at 376-79.

In sum, because no jurisdiction had prohibited the carry
of firearms at public gatherings until after the ratification of
the Fourteenth Amendment, we hold that Plaintiffs are likely
to succeed on their challenge to California Penal Code
section 26230(a)(10).

9. Financial Institutions

In both the Hawaii case and the California cases, the
district courts held that Plaintiffs are likely to succeed in
challenging the relevant provisions of state law that prohibit
the carry of firearms in financial institutions such as banks:
Hawaii Revised Statutes section 134-9.1(a)(12) and
California Penal Code section 26230(a)(23). We agree with
the district courts.

The district court in the Hawaii case found that “banks
and firearms existed at the time of the Second Amendment’s
ratification.” Wolford, 686 F. Supp. 3d at 1068. Defendant
did “not challenge Plaintiffs’ contention” that private banks
existed at the time of the Founding. Id. Defendant “also
d[id] not make any argument that [the district court] should



Case: 23-4356, 09/19/2024, DktEntry: 88.1, Page 101 of 110

Case: 23-4356, 09/06/2024, DktEntry: 87.1, Page 75 of 84

WOLFORD V. LOPEZ 75

analogize to different historical regulations because banks at
the time of the Second Amendment’s ratification are
substantially different than modern banks.” Id. at 1069. In
short, modern banks are roughly the same as banks in 1791.
Nor do we understand Defendant in the California case to be
making an argument to the contrary.

Regardless of the similarity between banks now and in
1791, Defendants have not pointed to any evidence of a
historical regulation—or even a more modern regulation—
prohibiting the carry of firearms in banks. And Defendants
have not pointed to a historical regulation prohibiting carry
in another type of place analogous to a bank or financial
institution. Regulations concerning robust events such as
fairs and markets, or balls and other social or political
gatherings, are not “analogous enough” to an ordinary
commercial establishment such as a bank. Bruen, 597 U.S.
at 30. A dynamic, congested gathering of persons with
commercial, political, and social elements is not particularly
analogous to a trip to a bank to deposit a check. Nor do
federal laws criminalizing bank robberies or requiring banks
to take measures to prevent robberies justify a complete ban
on firearms. Finally, even assuming that a ban on firearms
in most governmental buildings is constitutional, those laws
are not analogous because financial institutions generally are
privately owned and operated and because they serve a
commercial, non-governmental purpose.

In sum, we agree with the district courts in both cases
that Plaintiffs are likely to succeed on the challenge to the
prohibition on carrying firearms in financial institutions. We
note that, as with places of worship, nothing in this opinion
precludes a financial institution from banning firearms as a
matter of property law, consistent with applicable state law.
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The preliminary injunction means merely that any bank
operator who wishes to allow firearms on site may do so.

10. Hospitals and Other Medical Facilities

In the California cases, the district court held that
Plaintiffs are likely to succeed in their challenges to
California Penal Code section 26230(a)(7), which prohibits
carry in “[a] building, real property, and parking area under
the control of a public or private hospital or hospital affiliate,
mental health facility, nursing home, medical office, urgent
care facility, or other place at which medical services are
customarily provided.” We agree with the district court.

Defendant likely is correct that, as his expert states,
modern hospitals and medical facilities do not resemble the
hospitals at the Founding. But medical facilities of some sort
have existed since colonial times. As the district court here
concluded, Defendant has not introduced any evidence of a
historical ban on firearms in medical facilities of any type.
May, 2023 WL 8946212, at *7; see also Koons, 673 F. Supp.
3d at 651 (“This Court has uncovered no laws from the 18th
or 19th centuries that banned firearms at hospitals,
almshouses, asylums, or other medical facilities.”).

Defendant points, instead, to a few late 19th-century
laws, enacted after the ratification of the Fourteenth
Amendment, that banned firearms in places where people
assembled for “educational” or “scientific” purposes. Even
assuming that medical facilities in the 19th century were
understood to perform educational or scientific services, we
decline to find, as discussed above, a national historical
tradition of regulation from a few post-Fourteenth-
Amendment enactments. We also acknowledge that, just as
schools contain children, which are a vulnerable population,
hospitals and other medical facilities contain medical
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patients, another vulnerable population. But, at least for the
purpose of preliminary relief, we find it unlikely that
Defendant will establish a tradition of regulating firearms at
all places that contain a vulnerable population. The Supreme
Court did not hold that schools were sensitive solely because
they contain a vulnerable population; instead, the Court
pointed to 19th century laws specifically regulating firearms
in or near schools. Bruen, 597 U.S. at 30.

District courts have divided on the question whether a
national historical tradition of banning firearms at medical
facilities exists. Compare Koons, 673 F. Supp. 3d at 651-52
(holding that the plaintiffs were likely to succeed on a
challenge to New Jersey’s law); with Kipke, 695 F. Supp. 3d
at 653 (reaching the opposite conclusion with respect to
Maryland’s law); and Md. Shall Issue, 680 F. Supp. 3d at
590-92 (same). The Second Circuit held that the plaintiffs
were likely to succeed with respect to a challenge to New
York’s prohibition on firearms at locations providing
behavioral health and chemical dependent care or services.
Antonyuk, 89 F.4th at 337-42. But the court’s analysis
focused on historical laws—not mentioned by Defendant
here—concerning persons with mental or chemical-
dependency issues.’3 Id.

On the current record, and for the purpose of preliminary
relief, we hold that Plaintiffs are likely to succeed on their
challenge to California’s prohibition of firearms at hospitals

13 Although New York’s law covers locations also providing
undifferentiated “health” services, the plaintiff had standing only with
respect to locations providing “behavioral health, or chemical
dependence care or services,” and the district court and the Second
Circuit limited their analyses and holdings to those locations. Id. at 294,
337, 342.
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and other medical facilities. We emphasize that nothing
prevents an operator of a medical facility—whether
privately owned or State-run—from banning firearms under
ordinary principles of property law. See Bldg. & Constr.
Trades Council, 507 U.S. at 231 (explaining that a State
generally may “manage its own property when it pursues its
purely proprietary interests ... where analogous private
conduct would be permitted”). The preliminary injunction
means only that a medical-facility operator may allow
firearms at its facility.

11. Public Transit

In the California cases, the district court held that
Plaintiffs are likely to prevail on their challenge to California
Penal Code section 26230(a)(8), which prohibits carry in
“[a] bus, train, or other form of transportation paid for in
whole or in part with public funds, and a building, real
property, or parking area under the control of a
transportation authority supported in whole or in part with
public funds.” Unlike other parts of the law, section
26230(a)(8) contains no exceptions for carrying an unloaded
and secured fircarm. Because the ban is categorical, we
agree with the district court that Plaintiffs are likely to
succeed on this challenge.

Public transit did not exist in modern form until the 20th
century, so Defendant has to point only to a relevantly
similar historical regulation, not a dead ringer. Rahimi, 144
S. Ct. at 1898. Defendant relies primarily on the rules and
regulations of some private railroad operators in the 19th
century. As one scholar has explained, six railroad
companies in the 19th century regulated the carry of firearms
on trains. Joshua Hochman, Note, The Second Amendment
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on Board: Public and Private Historical Traditions of
Firearm Regulation, 133 Yale L. J. 1676, 1690-96 (2024).

We agree with Defendant’s premise that, in examining
historical evidence, rules and regulations by private entities
may inform the historical analysis, particularly where, as
with train companies operating on the public right of way,
the “private” entities were providing essentially a public
service and were more properly characterized as mixed
public-private entities. But our examination of the relevant
regulations suggests that California’s law is too broad; the
historical regulations are insufficiently analogous. In
particular, most of the companies appeared to prohibit only
carriage without pre-boarding inspection, carriage in the
passenger cars (the firearms had to be checked as luggage),
carriage of loaded firearms, or carriage of “dangerous”
weapons, such as rifles with bayonets attached. Id.
Moreover, several States enacted a “traveler’s exception,”
whereby persons traveling longer distances could carry their
firearms on board. Id. at 1696-97.

We conclude from our examination of the 19th century
railroad rules that Defendant likely has proved a historical
tradition of prohibiting the carry of loaded firearms or the
carry of firearms not properly stored. But California’s broad
law does not fit that more limited tradition. California’s law
provides exceptions applicable to the carry of firearms in
private vehicles. First, the law allows a person to transport
a firearm in a private vehicle if the firearm is locked in an
appropriate lock box. Cal. Penal Code § 26230(b). Second,
the law allows a person to store a firearm in a private vehicle
in most parking areas where carriage of a firearm is
otherwise prohibited, provided that certain requirements are
met. Id. § 26230(c). But California’s law does not appear
to have—and Defendant has not argued that California’s law
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has—a similar exception on public transit, allowing (for
example) the carry of an unloaded and secured firearm on a
bus.!* The lack of such an exception appears particularly
concerning in this context. For those who cannot afford
private transportation, a complete ban on carry in public
transit effectively disarms those persons entirely when they
leave home in a vehicle. In other words, unlike a ban on
carrying at, say, the circus, a ban on carrying on public
transit unavoidably affects some persons’ rights to bear arms
on a nearly daily basis.

We acknowledge that public transit bears some features
common to other sensitive places, such as government
buildings and schools. Transit facilities are often crowded,
they serve some vulnerable populations, and they are State-
owned. But the breadth of California’s law—in particular
the lack of any exception allowing the carry of any firearm
in any manner—persuades us that Plaintiffs are likely to
prevail on this claim. Finally, we note that our holding is
consistent with the district court’s holding here and with two
other district court decisions. See Koons, 673 F. Supp. 3d at
649-50 (holding that the plaintiffs are likely to succeed on
their challenge to New Jersey’s ban on firearms at airports
to the extent that the ban does not exempt firearms properly
secured and intended to be checked as luggage); Antonyuk
v. Hochul, 639 F. Supp. 3d at 328-31 (holding that the
plaintiffs are likely to succeed on their challenge to New
York’s ban on firearms on buses and vans); but see Kipke,

14 Hawaii’s law, by contrast, does have an exception for public transit.
See Haw. Rev. Stat. § 134-9.1(b)(8) (providing an affirmative defense
for a person who is “[p]ossessing a firearm in an airport or any place,
facility, or vehicle used for public transportation or public transit;
provided that the firearm is unloaded and in a locked hard-sided
container for the purpose of transporting the firearm”).
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695 F. Supp. 3d at 655-56 (holding that the plaintiffs are
unlikely to prevail on the challenge to Maryland’s ban on
firearms at mass transit facilities). The Second Circuit did
not reach this issue because, although the New York State
defendants appealed every other ruling in the plaintiffs’
favor, they did not appeal the district court’s injunction as to
buses and vans. Antonyuk, 89 F.4th at 294.

In sum, we hold that Plaintiffs are likely to succeed in
their challenge to California’s broad prohibition on the carry
of firearms on public transit. But we emphasize that our
holding hinges on the law’s categorical nature. A ban on the
carry of firearms on public transit almost certainly would be
constitutionally permissible if the law allowed the carry of
unloaded and secured firearms.

B. The Remaining Winter Factors

In addition to showing a likelihood of success, Plaintiffs
must demonstrate that they will suffer irreparable harm in
the absence of preliminary relief and that injunctive relief is
consistent with the equities and the public interest. Winter,
555U.8. at 20. For the challenges as to which Plaintiffs have
failed to show a likelthood of success, we reverse the
preliminary injunction. Id.; see Garcia v. Google, Inc., 786
F.3d 733, 740 (9th Cir. 2015) (en banc) (“[W]hen a plaintiff
has failed to show the likelithood of success on the merits, we
need not consider the remaining [ Winter factors].” (citation
and internal quotation marks omitted)).

For the challenges as to which Plaintiffs have shown a
likelihood of success, we affirm the preliminary injunction.
Our reasoning is threefold. First, we review for abuse of
discretion the grant of a preliminary injunction. Tucson, 91
F.4th at 1324. Second, each claim alleges a violation of a
constitutional right, which strongly suggests that the
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remaining Winter factors are met. Melendres v. Arpaio, 695
F.3d 990, 1002 (9th Cir. 2012). Finally, the injunction here
merely preserved the status quo before each law was set to
go into effect. City & County of San Francisco v. USCIS,
944 F.3d 773, 789 (9th Cir. 2019). We have considered
carefully = Defendants’ counter-arguments but are
unpersuaded that the district courts abused their discretion in
granting preliminary relief.

CONCLUSION

In Wolford, we affirm the preliminary injunction with
respect to financial institutions, parking lots adjacent to
financial institutions, and parking lots shared by government
buildings and non-governmental buildings. We otherwise
reverse the preliminary injunction, thereby reversing the
injunction with respect to bars and restaurants that serve
alcohol; beaches, parks, and similar areas; parking areas
adjacent to all of those places; and the new default rule
prohibiting the carry of firearms onto private property
without consent. More specifically, we affirm the injunction
insofar as it enjoins Hawaii Revised Statutes section 134-
9.1(a)(12) and “the portions of [Hawaii Revised Statutes
section 134-9.1](a)(1) that prohibit carrying firearms in
parking areas owned, leased, or used by the State or a county
which share the parking area with non-governmental
entities, are not reserved for State or county employees, or
do not exclusively serve the State or county building.” We
reverse the injunction insofar as it enjoins Hawaii Revised
Statutes sections 134-9.1(a)(4), 134-9.1(a)(9), and 134-9.5.

In May and Carralero, we affirm the injunction with
respect to hospitals and similar medical facilities, public
transit, gatherings that require a permit, places of worship,
financial institutions, parking areas and similar areas




Case: 23-4356, 09/19/2024, DktEntry: 88.1, Page 109 of 110

Case: 23-4356, 09/06/2024, DktEntry: 87.1, Page 83 of 84

WOLFORD V. LOPEZ 83

connected to those places, and the new default rule as to
private property. We otherwise reverse the preliminary
injunction, thereby reversing the injunction with respect to
bars and restaurants that serve alcohol, playgrounds, youth
centers, parks, athletic areas, athletic facilities, most real
property under the control of the Department of Parks and
Recreation or Department of Fish and Wildlife, casinos and
similar gambling establishments, stadiums, arenas, public
libraries, amusement parks, zoos, and museums; parking
areas and similar areas connected to those places; and all
parking areas connected to other sensitive places listed in the
statute. More specifically, we affirm the injunction insofar
as it enjoins Defendant from implementing or enforcing
California Penal Code sections 26230(a)(7), (8), (10), (22),
(23), and (26). We reverse the injunction insofar as it enjoins
Defendant from implementing or enforcing California Penal
Code sections 26230(a)(9), (11), (12), (13), (15), (16), (17),
(19), and (20) and insofar as it enjoins Defendant from
implementing or enforcing California Penal Code section
26230(a) with respect to parking areas connected to sensitive
places.

Having concluded the historical analysis required by
Bruen and the Supreme Court’s other Second Amendment
cases, we close with a few general observations. First,
taking a step back from the historical analysis, the lists of
places where a State likely may ban, or may not ban, the
carry of firearms appear arbitrary. A State likely may ban
firearms in museums but not churches; in restaurants but not
hospitals; in libraries but not banks. The deep historical
analysis required by the Supreme Court provides the missing
link, but the lack of an apparent logical connection among
the sensitive places is hard to explain in ordinary terms. In
addition, the seemingly arbitrary nature of Second
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Amendment rulings undoubtedly will inspire further
litigation as state and local jurisdictions attempt to legislate
within constitutional bounds.

Second, we stress that owners of private property remain
free to ban the carry of firearms on their private property.
Nothing in the Second Amendment disturbs that basic
background principle of property law. For the places where
we hold that the States likely may not prohibit the carry of
firearms, the practical effect of our ruling is merely that
private-property owners may choose to allow the carry of
firearms. Owners of hospitals, banks, and churches, for
example, remain free to ban firearms at those locations.

Finally, we emphasize that an analysis about the
constitutional limits of what a State may ban has no effect
whatsoever on the choice by legislatures in other States not
to ban the carry of firearms. See generally Bianchi v. Brown,
2024 WL 3666180, at *5 (4th Cir. Aug. 6, 2024) (en banc)
(opinion by Wilkinson, J.) (making this same general point),
petition for cert. filed sub nom., Snope v. Brown, No. 24-203
(U.S. Aug. 21, 2024). That is, a ruling that California
permissibly may ban the carry of firearms in, for example,
museums does not have any effect on the choice by other
States not to ban firearms in museums. Persons residing in
other States are unaffected by California’s law or Hawaii’s
law—or our decision—unless, of course, they choose to
travel to California or Hawaii with firearms.

AFFIRMED IN PART AND REVERSED IN PART.
The parties shall bear their own costs on appeal.




