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INTRODUCTION

California Penal Code § 26806 requires licensed firearm dealers to maintain
digital surveillance systems on the premises they use to conduct business. These
audio-visual recording systems assist law enforcement in combatting firearms
trafficking, thefts, straw purchases, and other gun crimes. Appellants challenge
this reasonable regulation of the commercial sale of firearms—similar to video
monitoring requirements for gambling, banking, and cannabis—as violating their
rights under the First, Fourth, and Fifth Amendments of the United States
Constitution. But none of their claims are cognizable, and as such, this Court
should affirm the district court’s decision dismissing their claims.

Appellants lean heavily on conclusory, exaggerated claims that Section
26806 requires “Orwellian” surveillance, where the State can tune in “at-will” to
watch each firearm dealer’s version of “the Truman Show.” These hyperbolic
assertions are simply and demonstrably wrong. The plain language of the statute
prohibits access to or use of the recordings by anyone, including the government,
except in narrowly limited circumstances. Under the carefully designed statutory
scheme, the government can access the system or its recordings only to complete
inspections for compliance with Section 26806 or pursuant to a judicial warrant or

court order. Cal. Pen. Code § 26806(b)(1)—(2).
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It is of little surprise, then, that Appellants fail to state a single valid claim
for relief. Appellants’ Fourth Amendment claims fail because the audio-visual
recording system required by Section 26806 does not constitute a “search” under
the Fourth Amendment: the requirement does not constitute a physical intrusion or
violate Appellants’ reasonable expectation of privacy. Even if that system was a
“search”—which it is not—Appellants operate in the historically highly regulated
firearms industry in which there is little reasonable expectation of privacy and in
which warrantless administrative searches have been upheld as constitutional.
Further, the law requires the system to record only certain areas of the licensee’s
business premises that are accessible to the public, where there is less of an
expectation of privacy. And the law’s strict protections of the recordings mitigate
any privacy or other related concerns. The law’s application to a highly regulated
industry also defeats Appellants’ claims of a physical or regulatory taking in
violation of the Fifth Amendment.

Appellants’ First Amendment claims are equally meritless. Appellants
cannot plausibly allege any objective harm or threat of harm that could result from
their exercise of free speech or association rights. Accordingly, any alleged “chill”
on those rights is subjective, and for that reason, inadequate to show a violation of

the Constitution. Similarly, Section 26806 has no bearing on anonymous political
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speech, and because it does not regulate speech in any way, it does not violate the
overbreadth doctrine.

As to each of their claims, Appellants fall far short of showing that Section
26806 is facially unconstitutional. Appellants’ as-applied challenge related to at-
home dealers fares no better. Those dealers’ voluntary choice to operate a business
in a highly regulated industry from their homes does not cure any of the flaws in
Appellants’ constitutional claims, nor provide a sound basis for limiting the
application of common-sense safety regulations to dealers selling lethal weapons.

This Court should affirm dismissal of each of Appellants’ claims.

STATEMENT REGARDING ADDENDUM

An addendum of pertinent statutory and constitutional provisions has been
filed with this brief. Ninth Cir. R. 28-2.7.

JURISDICTIONAL STATEMENT

This Court has jurisdiction over this appeal from the district court’s final
judgment under 28 U.S.C. § 1291. The Court has subject matter jurisdiction over
Appellants’ federal constitutional claims under 28 U.S.C. § 1331.

STATEMENT OF THE ISSUES

1. Whether Appellants plausibly alleged that Section 26806°s
surveillance system requirement for operators in the highly regulated firearms
industry constitutes an unreasonable search under the Fourth Amendment,

where access is limited to narrow, constitutionally permissible circumstances?

3
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2. Whether installation of dealer-owned surveillance systems in
businesses that operate in a highly regulated industry with a history of extensive
regulation amounts to a physical per se taking or regulatory taking when
operators do not have a right to exclude?

3. Whether Appellants have plausibly alleged that the presence of an
audio-visual recording system in gun stores violates First Amendment speech or
association rights where Section 26806 creates no objective harm or threat of
harm to speakers based on their speech or association, does not require
disclosure of organizational affiliation, does not implicate anonymous speech,
and does not regulate or punish speech?

STATEMENT OF THE CASE
I. LEGAL BACKGROUND

A. Section 26806’s audio-visual recording requirement for licensed
firearms dealers

On September 30, 2022, Senate Bill No. 1384 was signed into law, adding,
among other things, Section 26806 to the California Penal Code. See 2021 Cal.
Senate Bill No. 1384, Reg. Sess. 2021-2022. Section 26806 requires licensed
federal firearm dealers (referred to in this brief as dealers or “FFLs,” short for
federal firearm licensees) to maintain a digital video-audio surveillance system on

their premises that meets certain criteria. The requirement aids law enforcement in
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combatting and deterring firearms trafficking, theft, straw purchases, and other gun
crimes, and provides key evidence in prosecuting those crimes. 2-ER-38-61.

Section 26806 went into effect on January 1, 2024, as part of California’s
regulatory scheme for the licensing and operation of firearm dealers. See Cal. Pen.
Code § 26806(a). The statute requires dealers to record, for twenty-four hours a
day, “[i]nterior views of all entries or exits to the premises,” “[a]ll areas where
firearms are displayed,” and “[a]ll points of sale, sufficient to identify the parties
involved in the transaction.”! Id. § 26806(a)(3)—(4). The recordings must be
securely stored for at least one year. Id. § 26806(a)(6).

Importantly, Section 26806 provides explicit safeguards against the use and

abuse of the recordings produced by the surveillance systems. Dealers are

! California is not alone in imposing surveillance requirements on licensed firearm
dealers. See, e.g., Wash. Rev. Code § 9.41.110(11) (requiring digital video
surveillance systems on a dealer’s business premises); N.Y. Gen. Bus. Law § 875-
b(2) (dealer location must “be equipped with a video recording device at each point
of sale and each entrance and exit to the premises” from the inside and outside
vantage points); 430 Il1l. Comp. Stat. § 68/5-50 (requiring video surveillance “of
critical areas of the business premises, including, but not limited to, all places
firearms in inventory are stored, handled, sold, or transferred, and each entrance
and exit.”). Appellee is aware of only one challenge currently pending against one
of these statutes. See Gazzola v. Hochul, No. 1:22-cv-01134-BKS-DJS (N.D.N.Y.
2022) (challenging 31 state statutes, including New York General Business Law §
875-b(2) under the Second Amendment, Fourteenth Amendment, Fifth
Amendment right to be free from self-incrimination and due process, and
preemption grounds). In 2023, the Second Circuit upheld denial of plaintiffs’
preliminary injunction motion. Gazzola v. Hochul, 88 F.4th 186 (2d Cir. 2023).






